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COMMENCEIVIENT OF AN ACT OF PABLIAlVlENT 
(or its provision) 


Beedi and Cigar Workers (Conditions of 
Employment) Act, 1966 (32 of 1966) — 
S. 1 (3) — Appointed date under — 1-1- 
1969 appointed as the date on which all 
the provisions ‘of said Act shall come into 
force in State of Bihar. — Bih. Gaz., 20- 
12-1968, Ext. P. 2. 

Madras State (Alternation of Name) Act, 
1968 (53 of 1968) — S. 1 (2) — ^Appointed 
date under — 14-1-1969 appointed as date 
on which said Act shall come into force. 
Gaz. of India, 30-12-1968, Pt. II, S. 3(ii), 
Ext. P. 1511. 


Pondicherry (Extension of Laws) Act, 1968 
(26 of 1968) — S. 3 (2) — Appointed date 
under — Lt. Governor appointed 9-1-1969 
as the date on which the Acts mentioned 
below shall come into force in Union 
Territory of Pondicherry — 

(1) Transfer of Property Act, 1882 (4 

of 1882): 

(2) Indian Stamp Act, 1899 (2 of 1899) 
(as in force in State of Madras on 
1-8-1966); 

(3) Indian Registration Act, 1908 (16 of 
1908). — Pondicherry Gaz., 8-1- 
1969, Ext. 


NOTABLE 

CONSTITUTIONAL LAW 
1. Where the Government black-lists a per- 
son and debars him from submitting 
, tenders for a Government Contract 
(which tenders the Government is not 
bound by law to invite) is there infrin- 
gement of any of the person's civil 
rights? (No) XlR 1969 Ker 81 (FB) 

COURT-FEES 


z. Whether, when case is remanded in ap- 
peal under O. 41, R. 23, (as amended in 
U. P., Mad., Andh. Pra., Kerala and 
■ Mysore) of Civil Procedure Code, on the 
ground that it was in the interest of 
justice to do so. the appellant is entitl- 
ed to refund of court-fee? (Yes) 

AIR 1969 All 142 (FB) 

3. Whether in an appeal to a Division Bench 

of Delhi High Court from the 'judg- 
ment of a Single Bench, when the judg- 
ment' fulfils all criteria of a decree, 
t the --court-fee should be paid ad valo- 
rem under Sch. I Art. 1? (Yes) 

AIR 1969 Delhi 85 (FB) 

EDUCATION 

4. Are Rules 67. 75 and 77 (as amended in 

1965) of the Kerala Education Rules 


CASE LAW 

EDUCATION (contd.) 

(1959), constituting original authority in 
officers (other than Manager of Schools) 
void being repugnant to Sections 11 and 
12 (2) of the Kerala Education Act (6 
of 1959)? (Yes) 

AIR 1969 Kerala 91 (FB) 

HINDU ADOPTIONS AND 
MAINTENANCE 

5. Should an adopted boy who was adopt- 

ed by a Hindu widow after the Hindu 
Adoptions and Maintenance Act, 1956, 
came into force be deemed to be an 
adopted son of the deceased husband 
conferring upon the boy. so adopted, 
rights of inheritance to the estate of 
the deceased husband? (No) 

AIR 1969 Mad 72 (E) 
INCOME-TAX 

6. Whether the losses sustained by the as- 

sessee in speculative dealings can be 
set off against his profits from any 
other business activity imder S, 10 in 
spite of first provdso to S. 24 (1) of In- 
come-tax Act (1922)? (No) 

Am 1969 SC 209 


NOMINAL TABLE 


Agrawal Pathshala v. Karim Bux 

All 139 (C N 26) 

Amalgamated Electricity Co. (Bel- 
gaum) Ltd. v. Municipal Com- 
mittee. Ajmer SC 227 (C N 42) 

Amir Bi v. Committee of Manage- 
ment of Nilasandra Mosque, 

Bangalore Mys 103 (C N 23) 

Anandasingh Neggi v. State 

Orissa 49 (C N 20) 
Aribom Keshorjit v. Konjengbam 
-Amu Singh Manipur 23 (C. N. 9) 

(March) 1969 Inclexc;/! 


Arumugha Uoayar v. 'Valliammal 

Mad 72 (C N 13) 

Ashoka Construction Co. v. Union 

of India, New Delhi Tripura 19 (C N 6' 


Ashu Lai Saraogi v. Haji Sk. 

Ebadat Husain Pat 98 (C N 25' 

Assistant Educational Officer, Ku- 
thuparamba v. P. R. Mammoo 

Ker 91 fC N 21) (FB) 


Aswini Kumar x'. Union Terriforx- 

of Tripura. Agartala Tripura 26 (C N 7) 



NOMINAL TABLE, A.I.R. 1969 MARCH 


Awadh Narain v. Bindeshwari 

Pat 79 {C N 19) 

Babu Khan v. Regional Transport 
Authority, Meerut Region. Meerut 

All 119 (C N 22) 
Baishnaba Charan v. Nityananda 
Satapathy Orissa 34 (C N 16) 

Balwant Singh v. Director of Ins- 
pection. Income-tax Delhi 91 (C N 16) 
Bansi Ram Das v. Govt, of Assam 
Education (General) Department 

Assam 46 (C N 11) 
Bardhan, J. N. v. Union Territory 
of Manipur Manipur SO (C N 12) 

Basanta Chandra v. Collator of 
Patna- Pat 70 (C N 17) 

Begum Aftab Zaroani v. Lai Chand 
Khanna Delhi 85 (C N 15) (FB) 

Bengal Hemp Supply Co. v. Radha 
Kishan Sheo Dutt Rai All 129 (C N 24) 
Bhilai Hindi Primary School 
Teachers Association, Bhilai v. 

FCndustan Steel Ltd., Bhiiai 
Steel Project, Bhilai 

Madh Pra 43 (C N 13) 
Bibi Aisha v. Bihar Subai Sunni 
Majlis Avaqaf SC 253 (C N 46) 

Bijibai Saldhana v. Rama Manohar 
Thannu Bom 103 (C N 21) 

Bijoy Krishna Paul v. State of 
Assam Assam 33 (C N 8) 

Bishwa Nath v. Yashoda Nandan 

Pat 97 (C N 24) 
Brajabala ‘ Das Smt. v. Radha 
Kamal Das Orissa 63 (C N 27) 

Buta V. Raka J & K 33 (C N 9) 

Central Bank Executor & Trustee 
Co Ltd. V. Hormusji Nusser- 
wanji Madraswalla Bom 101 (C N 29) 
Chandra Bhushan V. Jayatri Devi 

All 142 (C N 27) 

Chaturbhuj Pande v. Collector. Rai- 
garh SC 255 (C N 47) 

C^atu Ram Horil Ram Private 
Ltd. V. State of Bihar - ■' 

SC 177 (C N 32) 

Chirajit-Pal v. West Bengal Khadi 
and Village Industries Board . 

- . - .Cal 152 (C N, 26) 

Commissioner of Income-tax, Bihar 
and Orissa, Patna v, Uma Mahe- 
1 shwari f • ■ - Pat 95 (C N 23) 

Commr. of Income-tax, U. P. v. 

Gauri Dutt Bhagwandas & Co.: 

See SC 209 (C N 39) 

Commr. of Income-tax. U. P. v. ..... . 
Jagannath Mahadeo Prasad 

SC 209 (C N 39) 
Daljit Singh Piara Singh v. 

Shamsher Kaur Punj 69 (C N 14) 

Damodar Jew Thakur v. Hema 
Narayan Misra , Orissa 54 (C N 22) 
Dawood Mahomed v. Union, of • ‘ 

India Guj 79 (C N 17) 

Debabrata Bandopadhyay v. State , 
of West 'Bengal SC 189. (C N 35) 

Devassi v, Anthoni Ker 78 (C N 18) 

Dhanpat I,al v. Harisingh 

’ - ■ Rai 92 (C N 20) 


Director General Ordnance Facto- 
ries Employees’ Association v. 

Union of India Cal 149 (C N 25} 

Director of Industries, Orissa v, 

Janardan Nanda Orissa 58 (C N 24) 

Doraiswami Reddiar v. Venkata- 
krishna Reddiar Mad 84 (C N 16) 

Easwari Pillai K. P. v. Easwara 
^ Pillai Ker 73 (C N 16) 

Evuru Venkata Subbayya v. Srishti 
Veerayya Andh Pra 92 (C N 30) 

Eirdhar Lai Rastogi v. Avinash 
Chandra Singh Pat 100 (C N 26) 

Pood Inspector, Corporation Health 
Officer, Calicut v. Vijayasingh 
Padamshi Ker 79 (C N 19) 

Ganesh Narain Singh v. Jadunan- 
dan Singh Pat 82 (C N 20) 

Ganibhai Kusalbhai v. State of 
Gujarat Guj 88 (C N 18) 

G. E. C. (P) Ltd., Naini M/s. v. 

Labour Court. AJ!ahabsd 

SC 235 (C N 43) 
Qhosal S N. Dr. v. State of Orissa 

Orissa 45 (C N 19) 
Good Year India Ltd., Jaipur v. 

Industrial Tribunal. Rajasthan 

Raj 95 (C N 21) 
Copal Khaitan v. State Cal 132 (C N 22) 
Government of Manipur v. Thok- 
chom Tomba Singh Man! 22 (C N 8) ,, 
Gujarat Electricity Board v, 

Shantilal R. Desai SC 239 (C N 44) 
Gwalior Red Chalk Corporation. 

Partnership firm Lashkar, Gwa-., ' 'i 
lior V. Additional Tahsildar, i 
Pargana Gird, Gwalior, Madhya - 
Pradesh Madh Pra 48 (C N 16) , 


Hanuman Singh v. State All 130 fC N 25) 

Hardayal v. Jaggasingh Raj 89 (C N 19) 

Haryana Co-operative Transport 
Ltd.. Kaithal v. State of Punjab 

Punj 66 (C N 13) 
Hem Chandra v. Ajadhya Bala 

Assam 43 ’(C N 10) 
Hiralal Agrawal v. Rampadarath ■ 

Singh SC 244 (C N 45) 

Hydro (Engineers) Pvt.- Ltd.-. M/s. ' 

V. Workmen - SC 182 (C N 34) 

Illapu Nookalamma v. Illapu Sim- 
chachalam Andh Pra 82 (C N 27) , 


Jagadguru Sachidananda Shankara- ■ 

— ^bharati Swami of Sri Kudli Srin- 
geri Mutt v. State of Mysore 
• yj;. •" Mys 95 (C N 21) 

Jagajothi Mudaliar P. v. Gopala- 
swami Gounder Mad 81 (C N 14) 

Jagannath Rao P. V. v. State of 

Orissa SC 215 (C N 41) 

Jagu Anyaba Adhav v. Bajrang 
Auba Jadhav Bom 90 (C N 17) 

Joy Shankar Bhattacharjee v.- 
Sushil Kumar Gupta Tripura 31 (C N 8) 
Kadifa Bai Smt. v. Wealth Tax 
Officer, A Ward Mattancherry 

Ker 69 (C N 15) 
Kailash Chandra Jain v. State of 
Rajasthan Raj 68 (C N 15) 
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Kailash Chandra Mandal v. De- 

bendranath Mandal Pat 110 (C N 30) 
Kartic Chandra Pal v. Noakhali 
Union Bank Ltd., (In Liquida- 
tion) Cal 158 (C N 28) 

Keshari Lai v. Narain Prakash 

Rai 75 (C N 16) 
Kesho Sao v. State of Bihar 

Pat 105 (CN 28) 
Kirtan Das v. State Orissa 36 (C N 17) 
Koli Trikam Jivraj v. State of 
Gujarat Guj 69 (C N 14) 

Kongbrailatpam Benimadhob Sarnia 
V. Kondr^atpam Madhusudon 
Sarma Mani 21 (C N 7) 

Krishna Kumar Saxena v. Chief 
Justice of the Court of Judicature 
at Allahabad All 112 (C N 20) 

Kuchwar Lime and Stone Co. v. 

M/s. Dehri Rohtas Light Railway 
and Co. Ltd. SC 193 (C N 36) 

Kurian T. J. v. State of Kerala 

Ker 68 (C N 14) 

Lilly Stella Rodrigues v. Girija Bai 

Mys 100 (C N 22) 
Longjam Thambalangou Singh v. 

Huidrom Tollamu Singh 

Manipur 27 (C N 10) 
Mahesh K. v. Commissioner of 
Income-tax, Madras Mad 69 (C N 12) 
Mohammed Pearoo v. State 

Cal 157 (C N 27) 
Manoranjan Samanta Kumar v. 

Brundabati Veergam Orissa 52 (C N 21) 
Mir Behbood Ali Khan v. Govt. 

of India Andh Pra 106 (C N 32) 

Miryala Venkateswarlu and Co. v. 

Battula Venkata Peraiah and 
Venkateswarlu and Co. 

Andh Pra 88 (C N 29) 
Modi Narandas Chhaganlal v. Shah 
Jamnadas Maneklal Guj 76 (C N 16) 
Naik Brindhavanrai v. Churamani 

Thapa Manipur 29 (C N 11) 

Narasingo Maharana v. Chaitanya 
Sahu Orissa 59 (C N 25) 

National Tobacco Co. Employees 
Union (Regd.), Jullundur v. Sri 
Manohar Singh, Presiding Officer, 

Labour Court Jullundur 

Punj 76 (C N 16) 
Nireswar Gogoi v. State of Assam 

Assam 36 (C N 9) 
Panchaksharappa V. v. Returning 

Officer-cum-Tahsildar Mys 78 (C N 19) 
Pandharinath Gyanoba v. Manikrao 
Shamrao Mys 84 (C N 20) 

Panna Lai v. State of U. P. 

All 19^ (C w 9'?') 

Paras Nath v. State All 116 (C N 21) 
Periakaruppan V. P. v. P. Mayala- 
gan . Mad 83 (C N 15) 

Perumal Naidu v. Krishnaswami 
Naidu Mad 90 (C N 19) 

Piarelal Khuman v. Bhagwati Pra- 
sad Kanhayalal Madh Pra 35 (C N 12) 
Poonamchand Bansidhar v, Ram- 
prasad Gopilal Sarda 

Madh Pra 44 (C N 14) 


Pothilingam Pillai v. Nagoor Meeran . ■ 
Rowther Mad 94 (C N 22) 

Prasanta Mohapatra v. State of . , 
Orissa Orissa 61 (C N 26) 

Presidency Industrial Bank Ltd. v. ’ 

Hindustan Leather Industries 

Ltd. Bom 84 (C N 16) 

Presidency Talkies Pvt. Ltd. . v. 

Presiding Officer, Labour Court, 

Madras Mad 87 (C'N 18) 


Public Prosecutor v. Hattam Bhai 

Andh Pra 99 (C N 31) 
Punnen Thomas v. State of Kerala • • 

Ker 81 (C N 20) (FB) 
Purtabpore Co. Ltd. v. State of 
Bihar All 105 (C N 18) 

Raj Kishore Mahapatra v. Nara- 
singh Mishra ■ Orissa 56 (C N 23). 

Raj Kumar v. Union of India 

SC 180 (C N 33) 

Ramachandra Rao M. v. M. S. 

Kowsalya Mys 76 (C N 17) 

Ramchandra Sheshgiri v. Janardan 
Vishwanath Bom 111 (C N 22) 

Ramangouda v. Firm by name 
"Gonhal Basangouda Basavaraja- 
ppa Rajendra Gunj Raichur” 

Mys 111 (C N ,24) 
Ramayan Dubey v. Chitradeo Rai 

Pat 85 (C N 21) 
Ram Dass v. State All 109 (C N 19) 

Ram Kristo Mandal v. Dhankisto 
Mandal SC 204 (C N 38) 

Ram Pershad v. Chhano Devi 
Smt. Delhi 75 (C N 14) 


Sagar Motor Transport Karmachari 
Union, Sagar v. Amar Kamgar 
Passenger Transport Co. Co- 
operative Society, Sagar, M. P. 

Madh Pra 46 (C N 15) 
Sajjan Singh Bhairun Singh v. 

Sajjan. Singh Jagannath Singh 

Raj 82 (C N il) 
Saraf, S. L. v. M. S. Qureshi 

J & K 36 (C N 10) 
Satdeo Prasad v. Ram Narayan 

Pat 102 (C N -27) 


Satya Narain Dhandhania v. Firm ^ • 
Narsingh Das Bhudarmal 

Pat ,112 (C -N^31) 

Sham Sunder v. Union of India : 

SC 212 (C N 40) 

Shamsun Nehar Mrs. v. Commis-, :■ , 
sioner ' of Estate Duty, W. B. I. ; 

Cal 139 (C N 23) 

Shanti Saroop Dr. v.; State of : : 

Punjab Punj 79 (C, N 17) 

Sindagi D. V. v. Sarasvvatibai 

Mys 77 (C N 18) 
Shivdas Subrao v. V. D. Divekar 

Mys 73 (C N 16) 
Shiva Martand Tapkire v. Arun 
Nankchand Khatri Bom 93 (C N 18) 

Sinnaraj Pillai v. Ramayee Ammal 

Mad 96 (C N 23) 

Siri Chand Prasad v. Lakshmi Singh 

Pat 107 (C N 29) 
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Siya Sharan Sinha v. State of Bihar 
. ■ • Pat 88 (C N 22) 

Somnath Misra v. 'Union of India 

Orissa 37 (C N 18) 
Sreedharan, T. K. v. P. S. Job 

Her 75 (C N 37) 
State V. Hari Singh Rai 86 (C N 18) 

State V. Parasmal Raj 65 {C N 14) 

State of Gujarat v. Batukbhai Har- 
govind Vora Guj 66 (C N 13) 

State of Madras v. S. Kiishnan 

Mad 93 (C N 21) 
Subodh Gopal v. State of Bihar 

Pat 72 (C N 18) 

Surrendra Transport & Engineer- 
ing Co. (Private) Ltd. v. Regio- 
ns Transport Authority 

Puni 73 (C N 15) 

Suresh Koshy George v. University 
' of Kerala SC 198 (C N 37) 


L.I.R. 1969 MARCH 

Syed Mustafa Peeran Sahib v. . , / T 

State of Wakf Board, Madras - 

Mad 66 (C N 11) 

Taj Mahal Hotel. Secunderabad v. 
Commissioner of Income-tax, 
Hyderabad Andh Pra 8-1 (C N 23) 

Textile Machinery Corporation Ltd. 

V. Nalinbhai B, Munshaw 

Cal 14G (C N 24) 

Thakkar, S. M. Mrs. v. M. A. Baqui 

Gui 74 (C N 15) 
Thirumurthi Chettiar. P. v. State 
of Madras Mad 91 (C N 20) 

Valaguru Asari, In re Mad 8.5 (C N 17) 
Varjivandas Hirji and Co. v. D. T 
Ghatpande Bom 95 (C N 19) 

Vasava Narottam Unju v. Shah 
Ambalal Maganlal Guj 94 (C N 39) 
Viswanathan. K v. State of Andhra 
Pradesh Andh Pra 109 (C N 33T 

Waris Ali v. Ahad Mir J & K 48 (C N 11) 


SUBJECT INDEX 


ADVOCATES ACT (25 of 1901) 

>~>Ss. so (2). 55 and 58 (4) (as inserted by 
Act 14 of 1962) -- Legal Practitioners Act 
(1879). Ss. 6, 7 — Repeal of certain provi- 
sions of Act — High Court’s power to admit 
pleaders or renew certificates of existing 
one abrogated with effect from 1-12-1961 

All 112 (C N 20) 
— ^-S. 55 (as inserted by Act 14 of 1962) — 
Repeal of certain provisions of Act — High 
Court’s power to admit pleaders or renew 
certificates of existing ones abrogated with 
effect from 1-12-1961 —.See Advocates Act 
(1961), S. 50 (2),- All U2 (C N 20) 

S. 58 (4) (as' inserted by Act 14 of 

1962) — Repeal of certain . provisions of 
Act — High Court's power to admit plea- 
ders or renew certificates of existing ones 
abrogated with effect from 1-12-1961 — See 
Advocates Act (1961), S.- 50 (2) ' 

All 112 (C N 204 

AJMER • MERWABA MUNICIPALITIES 
REGULATION (6 of 1925) 

See under Municipalities. 

ALL' INDIA SERVICES ACT (61 of 1951) 

, See under Civil Services. 

ALL INDIA SERVICES (DEATH CVM 
RETIREMENT BENEFIT) RULES (1958) 

' See under Civil Services. 

ANDHRA ■ GENERAL SERVICE SPECIAL 
RULES 

See under Civil Services. 

ARBITRATION ACT^llO of 1910) 

— Ss. 2 (a) and 20 — Identity of arbitra- 
tor left vague in arbitration clause — Ag- 
reement is not rendered invalid — Refer- 
ence is maintainable — PartieS not agree- 
ing to appointment of arbitrator — Court 
must appoint. AIR 1964 Tri 27. Diss. from. 

Tripura 19 B (C N 6) 


ARBITRATION ACT (contd.) 

— — Ss 2 (a). 20. 21 — High Court, as court 
of revision, is authorised to appoint arbi- 
trator Tripura 19 F (C N 6) 

Ss. 4, 8 — Appointment of arbitrator 

— Appointment as persona designate — 
Parties can authorise him to appoint his 
nominee Tripura- 19 D (C N,6) 

- — S. 8 — Appointment of arbitrator . as 
Persona designata — Parties can authorise 
him to appoint his nominee — Provision of 
S, 8 not contrary to those in S. 4 —'See 
Arbitration Act (1940), 'S. 4 = ' - ' • 

Tripura 19 D (C N 6) 
— S. 9 (a) — Scope — Essential condi- 
tions for the application of S. 9 explained , 
Cal 146 A (C N 24^ 
Ss. 9 (a), 28 — Question in issue, whe- 
ther S. 9 (a) covers the arbitration agree- 
ment and not the validity of the agreement 
• — Prevhas order ol Court extendins time 
for making award — ■' Order cannot operate 
as res judicata on the issue ‘ ' 

Cal 146 B (C N‘24) 
— S. 20 Arbitration agreement — Not 
Void because of vagueness as to identity of 
arbitrator — Reference - maintainable^ — 
Court must appoint arbitrator, if parties'do 
not agree to appointment of arbitrator — 
See Arbitration Act (1940). S. 2 ,(a) , 

•• Tripura’19 B (C N’6) 
S. 20 — Power of High Court, to ap- 
point arbitrator — See ‘ Arbitration ' Act 
(1940). S. 2 (a) Tripura 19 F (C _N 6) 

• S. 2l ■— Power of High Court tp ap- 

point arbitrator • — See Arbitration Act 
(1940). S. 2 (a) Tripura 19 F (C N 6) 

" S . 28 — Previous order of CoUrt ex- 
tending time for ^ making award — Order 
Cannot operate as res judicata on the issue 
whether S. 9 (a) applies or not — See Arbi- 
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ARBITRATION ACT Ccontd.) 
tration Act (1940), S. 9 (a) 

. : Cal 146 B (C N 24) 

' "S. 47 Proviso — Consent to award ^ — 

It should be given at time when Court is 
called upon to consider whether award 
) should be accepted as adiustment or com- 
^ promise (Obiter) Guj 76 B (C N 16) 

ASSAM OPIUM PROHIBITION ACT (22 
of 1947) 

See under Prohibition. 

BANKING COMPANIES ACT (10 of 1949) 
rS.' 44A — Sanction of scheme of amal- 
gamation — Effect — Transfer -and vesting 
takes place by virtue of sanction — No 
separate order necessary — See Cml P. C. 
(1908), O. 21, R. 6 Bom 84 B (C N 16) 

S. 45B — Scope — Bank in liquidation 

— - Decree in favour of bank transferred by 
High Court' to another Court for execution 
— Claim under O. 21, R, 58, Civil P. C. 
made to executing Court — Notwnthstand- 
ing S. 45B, executing Court has .iurisdic- 
tion to decide it — Leave under S. 171, 

; Companies Act (1913) not necessary to pre- 
■fer such claim. AIR 1962 Cal 86, Overruled. 
(Civil P.. C. (1908), O. 21, R. 58 and S. 47) 
— (Companies Act (1913), S. 171) 

Cal 158 (C N 28) 

. BIHAR AND ORISSA MUNICIPAL ACT 
' (7 of 1922) 

See under Municipalities. 

BIHAR AND ORISSA PUBLIC DEMANDS 
• RECOVERY ACT (4 of 1914) 

S. 43 (3) — Notice under S. 80 of Civil 

P. C. , necessary for maintainability of suit 
under the provisions — (Civil P. C. (1908), 
S. 80) — AIR 1955 Pat ,404 and AIR 1963 
Andh Pra 164, held impliedly overruled by 
AIR 1966 SC 1068 ‘ ' Orissa 58 (C N 24)l 

BIHAR BUILDING (LEASE. RENT AND 
EVICTION) CONTROL ACT 
• See under Houses' and Rents 

BIHAR LAND REFORMS ACT (30 of 1950) 

■ See under Tenancy Laws. 

BIHAR LAND REFORMS (FIXATION OF 
. CEILING AREA AND ACQUISITION OF 
SURPLUS LAND) ACT (12 of 1962) 

. See under Tenancy Laws. 

BIHAR LAND REFORMS (FIXATION OF 
CEILING AREA AND ACQUISITION OF 
SURPLUS LAND) RULES (1963) 

See under Tenancy Laws. 

BOMBAY CIVIL COURTS ACT (14 of 1869) 
S. 22A — Notification regarding trans- 
fer of territory after decree in Suit — Ap- 
peal_ — Unless notification is made retros- 
pective in operation, appeal would lie to the 
Court empowered to entertain it prior to 
the. transfer — See Ci\ii P. C. (1908). S. 96 

Guj 94 (C N 19) 

BOMBAY CO-OPEKATR'E SOCIETIES 
ACT (7 of 1925) 

See under Co-operative Societies 


BOMBAY ELECTRICITY (SURCHARGE) 
ACT, (AS EXTENDED TO AJMER MER- 
WAR UNDER AJMER MERWAR EXTEN- 
SION OF LAWS ACT, 1947) (19 of 1946) 
Ss. 3, 4, 6 — Relative scope — Inten- 
tion of Legislature to be gathered from 
language of statutory provision — S. 6 does 
not in any manner control Ss. 3 and 4 — 
Levy of surcharge on price of electrical 
energy supplied for street lighting — Noti- 
fication issued by Chief Commissioner is 
not without authority of law — F. A. No. 
67 of 1956. D/- 22-9-1964 (Raj) Reversed — 
(Civil P. C. (1908), Pre — Interpretation of 
Statutes — Intention of Legislature) 

SC 227 B (C N 42) 

S. 3 — Competency of Legislature to 

provide for surcharge — No conflict in 
Cl. 12 of Schedule in former Act and Ss. 3 
and 4 of latter Act — Notification issued by 
Chief . Commissioner of Ajmer levying sur- 
charge is not ultra vires the provisions of 
Electricity Act — See Electricity Act (1910), 
S. 3 (f) SC 227 C (C N 42) 

S. 3 (2) — Applicability — Suit against 

public Officer — Non-discharge of official 
duty by official concerned must amount to 
illegal omission — Suit against Municipal 
Committee claiming amount as surcharge 
due under Notification issued under S. 3(2) 
of Bombay Electricity (Surcharge) Act — ■ 
Notice under S. 233 of Regulation is not 
necessary — See Municipalities — Aimer 
Merwara Municipalities Regulation (1925), 
S. 233 SC 227 A (C N 42) 

S. 4 — Relative scope — Intention of 

Legislature to be gathered from language of 
statutory provision — S. 6 does not in any 
manner control Ss. 3 and 4 — Levy of sur- 
charge on price of electrical energy sup- 
plied for street lighting — Notification issu- 
ed by Chief Commissioner is not without 
authoriW of law — See Bombay Electricity 
(Surcharge) Act (19 of 1946). S. 3 

. SC 227 B (C N 42) 

S. 4 — Competency of Legislature to 

provide for surcharge — No conflict in 
Cl. 12 of Schedule in former Act and.Ss. 3 
and 4 of latter Act — Notification issued by 
Chief Commissioner of Ajmer levying sur- 
charge is not ultra vires the provisions of 
Electricity Act — See Electricity Act (1910). 

S. 3 (f) SC 227 C (C N 42) 


S. 6 — Relative scope — Intention of 

Legislature to be gathered from language 
of statutory prowsion — S. 6 does not in 
any manner control Ss. 3 and 4 — Levy of 
surcharge on price of electrical energy sup- 
plied for street lighting — Notification issu- 
ed bv Chief Commissioner is not unthout 
authority , of law — See Bombay Electricity 
(Surcharge) Act (19 of 1946). S. 3 

.•cr* 9P7 R /C N -12) 


BOMBAY LAND REVENUE CODE (5 of 
1879) 

Ss. 16,5. 178, 179. 181 — Bombay Pre- 
vention of Fragmentation and Consolidation 
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(BOMBAY LAND REVENUE CODE (contd.) 
■ dl Holdings Act (62 of 1947). S. 31 — T. P. 
•Act (1882), Ss. 6 (h), 7 — Auction sale held 
funder provisions of Land Revenue Code — 
Acceptance of minor’s bid — Effect — Sale 
-whether contravened S. 31 of Bombay Pre- 
vention of Fragmentation and Consolida- 
tion of Holdings Act Bom 93 (C N 18) 

I S. 178 — Auction sale held under the 

provisions of the Ciode — Acceptance of 
minor’s bid — Effect — See Bombay Land 
Revenue Code (5 of 1879), S. 165 

Bom 93 (C N 18) 
-S. 179 — Auction sale under the Code 

— Acceptance of minor bid — Effect — See 

Bombay Land Revenue Code (5 of 1879), 
S. 165 ^ Bom 93 (C N 18) 

S.'181 — Auction sale held under the 

Code — Acceptance of minor's bid — Effect 

— See Bombay Land Revenue Code (5 of 

1879). S. 165 Bom 93 (C N 18) 

.BOMBAY POLICE ACT (22 of 1951) 

•; S. 37 (1) (b) — Expression "corrosive 

substance” is not equivalent to inflammable 
or combustible substance” and the Section 
does not authorise the prohibition of carry- 
ing of torches Guj 66 (C N 13) 

BOMBAY PREVENTION OF FRAGMEN- 
TATION AND CONSOUDATION OF 
HOLDINGS ACT (62 of 1947) 

'See under Tenancy Laws. 

BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (57 of 
, 1947) 

-See under Houses & Bents. 

BOMBAY TENANCY AND AGRICUL- 
; TURAL LANDS ACT (67 of 1948) 

See under Tenancy Laws. 

CENTRAL CIVIL SERVICES (RECOGNI- 
TION OF SERVICE ASSOCIATION) 

— RULES (1959) 

■ See under Civil Services 

CIVIL PROCEDURE CODE (5 of 1908) 

, Pre — Interpretation of Statutes — Pro- 

viso — ■ Language clear and unambiguous — 
.51r.svnf* jvf in'KvtU? — iinsddAtfjc* isissev rAv- 
not be set off agrinst profits from any other 
business activity under S. 10 in spite of first 
proviso to S. 24 (1) — See Income-tax Act 
(1922). S. 24 (1) First Proviso Expln. (1) 

SC 209 (C N 39) 
— ;-^Pre — Interpretation of Statutes — In- 
tention of ‘Legislature — Relative scope — 
Intention of Legislature to be gathered from 
language of statutory provision — S. 6 does 
not in any manner control Ss. 3 & 4 — ^Levy 
of surcharge on price of electrical energy 
supplied for street lighting — Notification 
issued by Chief Commissioner is not with- 
out authority of law — See Bombay Elec- 
tricity (Surcharge) Act (19 of 1946). S. 3 

SC 227 B (C N 42) 

, Pre — Interpretation of Statutes — 

Effect of Repeal — General Clauses Act 
(1897), S. 6 — Issue of notice to purchase 
undertaking by State Electricity Board 
prior -to amendment of S. 7 of Electridty 
Act (1910) and repeal of S. 71 of Electri- 
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city (Supply) Act 1948 — Expiry of licence 
period after the amendment and repeal of 
those provisions — S. 6 comes to the aid of 
Board and it could purchase the undertak- 
ing when new law has not, either expressly 
or impliedly, taken away right acquired ear- 
lier. — See General Clauses Act (1897). S. 6 
SC 239 C (C N 44) 
^Pre — Interpretation of Statutes — Sta- 
tute whether directory or mandatory — 
Matters to be considered SC 244 D (C N 45) 


Pre — Interpretation of Statutes — 

Directory or mandatory provision — ^Test to 
decide — See U. P. Motor Vehicles Rules 
(1940). R. 72 All 119 A (C N 22) 


Pre. — Interpretation of Statutes 

— Statute dealing with a subject is ex- 
haustive on the subject — No relief not 
contemplated thereby can be given 

All 142 C (C N 27) 


Pre — Interpretation of Statutes — 

Definitions — Use of word "includes” in 
interpretation clause, enlarges the nature 
and import — It also adds to the natural 
significance of the word defined — Use of 
word "means” is to exhaust the significance 
of the word defined 

Andh Pra 84 A (C N 28) 
—Pre. — Interpretation of Statutes — In- 
tention and meaning must be found in words 
used from their natural meaning — Use of 
dictionaries and standard authors is permis- 
sible •— Giving of plain and natural mean- 
ing is especially Important In interpreting 
statutes of taxation 

Andh Pxa 84 B (C N 28) 
—Pre. — Interpretation of Statutes — 
Punctuation marks — Cannot be regarded 
as controlling factor and cannot be allow- 
ed to control plain meaning of text 

Bom 103 D (C N 21) 

Pre. — Interpretation of Statutes 

— Statute giving power to do certain thing 
in a certain way — Thing must be done in 
J’.tud wwy xial.v CsJ JA? /C If 


Pre. — Maxims — - Actio personalis 

moritur cum persona (personal action dies 
with the person) — See Trusts Act (1882), 
S. 19 ' Delhi 75 D (C N 14) 

^Pre. — Interpretation of Statutes — 

Court only interprets law as it stands — It 
does not amend the law — Law as laid 
down by Supreme Court becomes law of 
land J & K 36 E (C N 10) 

Pre. — Interpretation of Statutes — 

Retrospective effect — See Mines and Mine- 
rals (Regulation and Development) Act 
(1957). S. 25 Madh Pra 48 .(C N 16) 

^Pre. — .Interpretation of Statutes — 

— Codifying statutes — Rule of construc- 
tion Mad 72 D (C N 13) 

^Pre. — Interpretation of Statutes — 

"Contrary to any provision of law” — 
Meaning to be given to the expression de- 
pends upon the context in which it appears 

— See Houses and Rents — Mysore Bent 
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;Control Act (22 of 1961),- S. 21 (f) 

Mys 100 (C N 22) 
S. 2 (2) — Suit for accounts of dissolv- 
ed partnership — Dismissal of suit as with- 
drawn by plaintiff under O. 23, R. 1 was not 
-a decree within S. 2 (2) — See Civil P. C. 
(1908), O. 23, R. 1 Ker 78 (C N 18). 

— ; — S. 2 (2), (a) — "Decree” as used in 
Hindu Marriage Act (1955) is not equivalent 
to "decree” defined in S. 2 (2), C. P. C. — 
See Hindu Marriage Act (1955), S. 23 

Punj 69 (C N 14) 

S. 2 (2) (9) — Judgment — Meaning of 

explained — See Letters Patent (Lahore), 
Cl. 10 Delhi 85 B (C N 15) (FB) 

' S. 2 (9) — Judgment — Meaning of in 

C. P. Code not helpful in ascertaining mean- 
ing of the word in S. 10 of Delhi High 
Court Act, 1966 — See Delhi High Court 
Act (1966), S. 10 

Delhi 85 A (C N 15) (FB) 
— S. 9 — Effect of S. 11 — See Sonthal 
•Pafganas Settlement Regulation (3 of 1872), 
S. 11 SC 204 F (C N 38) 

^ Ss. 9, 115 and 21 — Court trying suit 

of small cause nature on regular side — 
Objection to jurisdiction of Court to try 
suit of small cause nature not taken in 
lower Courts — Held that the decree passed 
was without jurisdiction and a nullity and 
that , the objection to jurisdiction could be 
taken for the first time in revision; Civil 
Revn. No. 208 of 1966, D/^ 10-4-1967, 

(Madh Pra), Overruled 

Madh Pra 44 A (C N 14) 
Ss. 10. 11 and 47 — Null and void de- 
cree ^ — Effect of 

Madh Pra 35 B (C N 12) 

S. 11 — Effect of S. 11— See Sonthal 

Parganas Settlement Regulation. (3 of 1872), 
S. 11 SC 204 F (C N 38) 

— S. 11 . — Execution proceedings — Prin- 
ciples of . res judicata apply to, execution ap- 
plication also , — Previous order of High 
Court dismissing notice under O. 21. R. 16 
on ground that application %vas not made to 
Court which passed decree — No appeal 
'filed .against, order — Order, operates as res 
judicata. - Bom 84 D (C N 16) 

— — S. 11 — Res judicata — Presidency 
Small Cause Courts Act (1882) (as it stood 
prior, to amendment by Maharashtra Act 41 
of 1963), Ss. 41, 43, 46, 47, 49 — • Dismissal 
of -ejectment application under S.,41, pre- 
viously filed by plaintiff, on ground that 
defendant was sub-tenant — Subsequent 
suit for possession alleging licence given to 
defendant was -determined not barred by 
res judicata. - Bom 111 A (C N 22) 

S. 11 — Principles of res judicata _ — 

Applicability — It must apply with equal vig- 
our to all parties to earlier proceedings. 

Bom 111 B (C N 22) 
Ss. 11 and 47 — Res judicata — Appli- 
cability to execution proceedings — Prin- 
ciple applies to execution proceedings — 
Finding given at one stage cannot be chal- 
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lenged at any later stage of the same pro- 
ceedings. Madh Pra 35 A (C N 12) 

— — S. 11 and O. 21 R. 94 — Proceedings 
under O. 21 R. 94 started by surviving 
partner in respect of property purchased 
by deceased partner in name of firm — 
Surviving partner agreeing under com- 
promise decree between himself and widow 
of deceased partner to give up his right in 
such property and agreeing to the continu- 
ance of proceedings under O. 21, R. 94 by 
widow of deceased partner — His plea in 
such proceedings not to issue certificate to 
widow is not maintainable — Partner held 
estopped from raising such plea and further 
that such plea is barred by res judicata — 
(Evidence Act (1872), S. 115) 

Mvs 73 B (C N 16) 

S. 11 — Decision of Government under 

S. 12 (2) of Industrial Disputes Act — Is 
an administrative act — It does not operate 
as res judicata in referring the dispute 
under S. 10 — See Industrial Disputes Act 
(1947), S. 10 Raj 95 A (C N 21) 

• S. 11' — Res judicata — Principles of, 

applicable in arbitration proceedings 

Tripura 19 C (C N 6) 

-S. 12 — Attachment by Criminal Court 

under S. 146(1) Cr. P. C. and directing part- 
ies to Civil Court for resolving dispute as 
to possession — Suit for declaration filed — 
Dismissed for default of appearance — Whe- 
ther subsequent suit barred — See Limita- 
tion Act (1908), S. 23 J & K 48 (C N 11) 

S. 20 (C) — Order under Cl. 6(1) (a) by 

Cane Commissioner, Bihar at Patna^ reduc- 
ing area for sugarcane purchase reserved for 
petitioner’s sugar factory situate in U. P. — 
Another order allotting excluded area for 
respondent’s Sugar Factory in Bihar — Al- 
lahabad High Court has no jurisdiction to 
entertain petition for quashing these orders 
as no part of cause of action arose within ite 
territorial jurisdiction — Place of communi- 
cation of order according to law or of con- 
sequence arising from order — If furnishes 
cause of action — See Constitution of India, 
Art, 226(1A) All 105 A (C N 18) 

— ^S. 21 — Suit of small cause nature tri- 
ed on regular side — Objection to jurisdic- 
tion not taken in lower Courts -y Could be 
taken for the first time in revision — See 
Civil P. C. (1908) S. 9 

Madh Pra 44 A (C N 14) 

S. 33 — Term 'decree’ used in the Hindu 

Marriage Act is not equivalent to ’decree’ 
defined in C. P. Code — See Hindu Marriage 
Act (1955), S. 23 Punj 69 (C N 14) 

S. 35 — Land Acquisition proceedings 

— Compensation awarded by Land Acqui- 
sition Officer though substantially enhanc- 
ed by trial court and High Court — Parties 
directed , to bear their own costs — Good 
reasons given — Claim by claimant highly 
exaijceratGd Bulk of their evidence found 
unacceptable — Costs being essentially in the 
discretion of the courts, the Supreme Court 
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declined to interfere with the order 

SC 255 E (C N 47) 
Ss. 38 and 47 — Executing Court can- 
not go behind decree — Consent decree — 
Court Cannot enquire whether pronerty 
charged with payment of decretal claim was 
not available even at date of decree 

Bom 84 F (C N 16) 

S. 38 — Decree for award of costs in 

contempt proceedings — Legality of High 
Court's order challenged without success in 
Supreme Court — It is not open to execut- 
ing Court to go behind the order on ground 
of jurisdiction Pat 70 B (C N 17) 

S. 39 — Application for transmission of 

decree — Not a retdval of decree — See 
Lactation Act (1908), Art. 183 

Bom 81 A (C N 16) 
S. 39 — Execution against legal repre- 
sentatives — Essential conditions — See 
Civil P. C. (1908). S. 50 

Bom 84 J (C N 16) 
S. 47 and O. 21. Rr. 10 and 17 — Whe- 
ther decree could be executed —• Held on 
facts that decree was not executable 

Andh Pra 92 C (C N 30) 
— S. 47 and O. 21. R. 11 — Consent decree 
— Condition in decree that decree-holder 
shall first exhaust his remedies against pro- 
perties charged under decree — Execution 
application against other properties of iudg- 
ment-debtors not specifying what steps 
were taken to exhaust remedies against 
charged properties — Execution held not 
maintainable Bom 84 E (C N 16) 

— S. 47 — Executing Court cannot go be- 
hind the decree — See Civil P. C. (1908). 
S. 38 Bom 84 F (C N 16) 

S. 47 — Claim under O. 21, R. 58 made 

to executing Court in execution of decree in 
favour of Bank transferred by High Court 
to another Court for execution — Execut- 
ing Court has jurisdiction to decide it, not- 
withstanding S. 45-B of Banking Companies 
Act — See Banking Companies Act (1949). 
S. 45B - ■ . 'Cal 158 (C N 28) 

S. 47 — Res judicata — Applicability 

to execution proceedings — See Civil P. C. 
(1908). S. 11 Madh Pra 35 A -fC N 12) 

S. 47 — Question of jurisdiction — 

Power of -Civil Court and of Tribunal with 
limited jurisdiction — Distinction — Ques- 
tion whether S. 28 of M. P. Abolition of 
Proprietary Rights. Estates. Mahals and 
Alienated Lands Act applies — Executing 
Coxirt. held, had jurisdiction to decide 

Madh Pra 35 D (C N 12) 

S. 47. — Null and void decree — Effect 

of — See Civil P. C. (1908). S. 10 

• Madh Pra 35 B (C N 12) 

■ S. 47. O. 21, R. 2 — Decree passed ex 
parte — Judgment-debtor pleading com- 
plete adiustment of decree and as such dis- 
posal of execution case — Whether case 
would be one covered by S. 47 and as such 
appealable or would It be covered only by 
O. 21. R. 2 as regards other paymente of 
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partial nature and as such not appealable 
(Quaere) Pat 79 B (C N 19) 

S. 47 — Ex parte decree — Execution 

— Plea of partial adjustment — Disposal of 
case on that basis — Even if order is appeal- 
able under S. 47, the Court can take re- 

- course to its inherent powers — See Civil 
P. C. (1908) O. 9. R. 13 

Pat 79 C (C N 191 

^Ss. 50. 39 and O. 21. R. 22 — Execution 

against legal representatives ' — Essential 
conditions Bom 84 J (C N 16) 

S. 51 (e) — Scope — See Civil P. C. 

(1908). S 151 Andh Pra 92 E (C N 30) 

S. BO — Applicability — Suit against 

public ollicer — Non-discharge of official 
duty by official concerned must amount to 
illegal omission — Suit against Municipal 
Committee claiming amount as surcharge 
due under NoiWcsilon issued under S. 312) 
of Bombay Electricity (Surcharge) Act — 
Notice under S. 233 of Regulation is not 
necessary — See Munidpalities — Ajmer 
Merwara Municipalities Regulation (1925). 
S. 233 SC 227 A (C N 42) 

' S. 80 — Notice under — Necessity of *— 
See Bihar and Orissa Public Demands Re- 
covery Act (4 of 1914) S. 43(3) 

Orissa 58 (C N 24) 
— >Ss. 86 and &7B — Scope and applicabi- 
lity — Government’s consent to sue a for- 
mer Ruler is no consent to sue his successor , 

— The plaintifl has to obtain the consent ' 
afresh — The successor recognlsedlby- the 
President under Article 366 (22) has in his 
own independent right, the personal' im- 
munity from civil action — (Constitution of 
India. Art 366(22)).' 

Andh Pra 106 B (C N 32) 

■ S. 87B — Validity — Provision . not 

Ultra vires Arts. 14 and 19(l)(f) of the Con- 
stitution — (Constitution of India, ‘Arts. 366 
{22).I4 and 19(lKf) ) Andh Pra 106 A (C N 32) 

87B — Provision of the section not 

ultra vires Arts. 14 and 19(l)(f) of the Con- 
stitution — See Civil P. C. (1908), S. 86- 

Andh Pra 106 ,B (C N, 32) 

S. 92 — Suit for rendition of accounts 

by trustee against co-tnistee — Maintaina- 
bility — See Trusts Act (1882) S. 48'; 

• .Delhi 75 A (C N 14) 

■ S. 92 — Scope — Suit for rendition of 

accounts by. co-trustees against trustee who 
Was in day-to-day charge of trust-proper- 
ties — Suit does not come within scope of 
S. 92 Delhi 75 C (C N 14) 

• S. 92 — Property dedicated to Mosque 

• — Property in possession of wife of deceas- 
ed executant of wakf — Wife has no. right 
to occupy the property and she is only a 
stranger — Suit by plaintiff-mosque to re- 
cover possession — S. 92 has no' application 
and consequently consent of Advocate-Ge- 
neral for filing of suit not necessary 

Mys 103 E (C N 23) 

■ S. 96 — Right of appeal — Transfer of 

territory under Notification of State Gov- 
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ernment: after decree in suit — In the ab- 
sence of any provision making the notifica- 
tion retrospective, appeal preferred in a 
Court empowered to entertain appeal prior 
to such transfer is maintainable — Noti- 
fication CPR 1259/8897/43 D/- 15-10-59 

Guj 94 (C N 19) 

S. 96 — ^ Suit for accounts of dissolved 

partnership withdrawn by plaintiff — Dis- 
missal of suit’ as withdrawn held was not a 
decree — ^ There being no decree no appeal 
lay- under S. 96 — See Civil Procedure Code 
(5 of 1908), O. 23 R 1 

^ Ker 78 (C N 18) 

S. 99 — Land Acquisition proceeding — 

Compensation awarded by Land Acquisition 
Officer substantially enhanced by High 
Court relying on inadmissible evidence — 
Evidence of claimant rejected by High 
Court : — No appeal by Government against 
enhancement of. compensation — If inad- 
missible evidence were not relied, the com- 
pensation allowed by Land Acquisition officer 
■would have remained Claimant cannot 
therefore complain against High Court that 
it hds taken into consideration inadmissible 
evidence — See Evidence Act (1872). S. 167 

SC 255 D {C N 47) 

— S. 100 and O. 42, R. 1 — New plea — • 
Plea as to Invalidity of exchange of raiyati 
holding -under S., 27, Sonthal Parganas Set- 
tlement Regulation raised at stage of argu- 
ments in -second appeal — High Court held 
was bound to take notice of it and was not 
justified in refusing.to entertain it. AIR 1964 
Pat 254, Reversed SC 204 A (C N 38) 

^S. 100 — Ballot paper — Voter rharking 

on reverse of the same — Question, of vali- 
dity of 'such paper — Interference in writ 
proceedings — See Constitution of India, 
Art; 226 ■ Raj 92 B (C N 20) 

r—^Ss. 100-101 ' — New point — Deed of 
Wakf — Proof of execution —7 Execution of 
document, nol specifically' • disputed and no 
issue raised in lower Courts and consequent- 
ly' no decision, — •’ Question' of proof of exe- 
cution of the . document held could not be 
raised for the first time in second . appeal 
Mys 103 A (C N 23) 

— ^Ss. 100, 101 — Plea of lirnitation — Can 
be raised in second appeal though not rais- 
ed in lower ‘ appellate court r— Limitation 
Act (1908), S. 3 Pat 85 B (C N 21) 

— : — Ss. 100-101 ; — Question of law — Ac- 
ceptance of: evidence given by party against 
its own pleadings is a mistake of law 

Pat 110 B (C N 30.) 

— - 7 -S. 115 — Illegality or material irregu- 
larity in exercise of jurisdiction — Case 
held covered by els. (b) and (c) of the sec- 
tion — See Cirii P. C. (1908), O. 21 R. 58 
Proviso All 139 (C N 26) 

: — : — S. 113 — Objection to jurisdiction — 
Can be taken for the first time in revision — 
See Civil P. C. (1908). S. 9 

- Madh Pra 44 A (C N 14) 
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S. 115 and O. 46 R. 7 — Court acting 

without jurisdiction in "trying suit of small 
cause nature on regular side — Revision — 
No reference made under O. 46 R. 7 — 
High Court will set aside decree and order 
its presentation to proper Court and not 
examine case on merits 

Madh Pra 44 B (C N 14) 

S. 115 — Appreciation of evidence — 

Interference under Section 115 is not to be 
made in an order based on appreciation of 
evidence, in the absence of any material ir- 
regularity or illegal exercise of jurisdiction 

— Finding on an appreciation of evidence 
adduced by both sides that the plaintiff had 
not established his claim is not to be inter- 
fered with in re"vision 

Manipur 29 (C N 11) 

S. 115 — Nature of order made in Re- 

wsion — Extent of Court's powers. AIR 
1945 Mad 103, Dissented 

Mys 77 (C N 18) 
S. 115 — Powers of High Court under 

— Ex parte decree against minor upon non- 
appearance of guardian — Court failing to 
appoint guardian for minor — Decree 
against minor can be set aside in re'vision 
even if petition is not filed by minor 

Orissa 52 C (C N 21) 

S. 115 and O. 21, R. 90 — Finding of 

fact — Finding that sale proclamation was 
not published at the site is one of pure fact 

— Cannot be disturbed in revision — Such 
non-publication clearly amounts to material 
irregularity in publishing sale 

Orissa 63 A (C N 27) 
S. 115 and O. 21, R. 90 — Erroneous de- 
cision on question of law concerning juris- 
diction — High Court would interfere in 
rerision — Order dismissing application 
under O. 21, R. 90 as time barred re%fersed 
by appellate Court by committing error of 
law on question of fraud — Order set aside 

Orissa 63 D (C N. 27) 

S. 115 — Tripura (Courts) Order, .Sec- 
tion 34 — Subordinate Court follo\ring High 
Court’s decision — High Court subsequently 
dissenting from earlier de.cision — Revision 
against order of subordinate court is main- 
tainable Tripura 19 E (C N 6) 

Ss. 121 and 128 — "Body of the Code" 

in S. 128 — Expression refers to only sec- 
tions of the Code and not to first Schedule 
and the Rules framed thereunder 

All 142 B (C N 27) 

S. 127 — Remand — Reference to S. 351 

in S. 13 of Court Fees Act — Must be con- 
strued as a reference to O. 41 R. 23 C. P. C., 
1908 — See Court Fees Act (1870). S. 13 

All 142 A (C N 27) 
:-S. 128 ' — Remand — Reference to Sec- 
tion 351 in S. 13 of Court Fees Act must be 
construed as reference to O. 41. R. 23 C. P. C.. 
1908 — See Court Fees Act (1870). S. 33 

• All 142 A (C N 27) 

; 5 _ 128 — "Bodv of Code" — Refers to 

only sections -of the Code and not to First 
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Schedule — See Civil P. C. (1908), S. 121 

All 142 B (C N 27) 

S. 141 — Applicability to execution 

proceedings — See Civil P. C. (1908) O. 9, 

R. 13 Pat 79 C (C N 19) 

^s. 151 and 51 (e) — Scope — Under 

Section 51 (e) decree cannot be executed in 
circumstances which give fresh cause of 
action to decree-holder 

Andh Pra 92 E (C N 30) 

S. 151 — Application for restitution of 

coniuRal rights by husband — Court order- 
ing husband to pay maintenance — Main- 
tenance falling in arrears — Court can in 
its inherent power order stopping of fur- 
ther proceedings under S. 9 to enforce 
order of maintenance — See Hindu Marriage 
Act (1955). S. 24 Mys 76 (C N 17) 

S. 151 ’ — Disobedience of orders of 

High Court by State — Even State is guilty 
of contempt — Fact that wrong legal ad- 
vice resulted in disobedience does not af- 
fect the liability — See Constitution of 
India, Art. 215 Pat 72 (C N 18) 

— S. 151 ~ Execution proceedings — Pro- 
ceedings not being amenable to 0. 9, R 13 
remedy open to defendant under O. 9, R. 13 
Is to invoke inherent Jurisdiction under 

S. 151 — See Civil P. C. (1908) O. 9. R 13 

Pat 79 C (C N 19) 
— — S. 153 -- Suit by firm — Plaintiff suing 
through mistake as owner of firm -- Mis- 
take curable — See Civil P. C. (1908) O. 30. 

R. 1 Mys 111 C (C N 24) 

— S. 158 — Remand — Reference to Sec- 
tion 351 in S. 13. Court Fees Act — Must be 
construed as a reference to 0. 41. R. 23 
C. P. C., 1908 — See Court-fees Act (1870). 

S. 13 All 142 A (C N 27) 

O. 1, R 10 — Rule-making, authority 

has power to frame rules prescribing the 
period for limitation for filing appeal and 
also'.the manner including array of Parties 
— See U. P. Motor Vehicles Rules (1940), 
R 72 , . All 119 A (C N 22) 

' O. 1, R 10 — Suit for accounts of dis- 
solved partnership — ^Withdrawal of suit bv 
plaintiff — No transposition of parties pos- 
sible as there was no finding of Court that 
there was accounting relationship — See 
Civil P. C. (1908). O. 23. R. 1 

Ker 78 (C N 18) 

O. 1 R. 10 — Suit by firm — Plaintiff 

suing through mistake as owner of firm — 
Suit maintainable — Mistake can be set 
right — See Civil P. C. (1908) O. 30. R 1 
Mys 111 C (C N 24) 

O. 5. R. 20(1), (2) and O. 0. R 13 — 

Substituted service ordered ' — Ex parte 
decree passed — Application under O. 9. 
R. 13 not alleging failure to fulfil conditions 
under O. 5, B. 20(1) • — Application not also 
denying knowledge of suit claim — Substi- 
tuted service effectual 

Pat 112 (C N 31) 

O. 6, R. 4 — Fraud — Pleading and 

proof — Nature of proof reqmred to prove 


CIVIL P. C. (contd.) 

fraud — See Limitation Act (1963). S. 17 
Orissa 63 C (C N 26) 

p. 6. R 8; O. 8, R 2 and 0. 41. R 1 — 

Denial of contract — Plea as to raised dur- 
ing reply argument in appeal — Not admis- 
sible — Constitution of India, Art. 299 (1) 
Tripura 26 A (C N 7) 

O, 6. R 17. O. 7. R. 10. O. 23 R. 1 — 

Amendment if allowed, suit falling out ol 
jurisdiction of Court — Court should allow 
amendment and then return plaint for pre- 
sentation to proper Court, AIR 1028 Mad 
400 & AIR 1957 Andh Pra 10 & (1959) 1 
Mad LJ 307 & AIR 1953 Nag 273. Dissented 
from Ker 75 (C N 17) 

O. 6, R. 17 — Suit by firm — Plaintiff 

through mistake, suing as owner of firm — 
Defect not fatal — It can be set right — 
See Civil P, C. (1908) O. 30 R 1 

Mys 111 C (C N 24) 

O. 6. R. 17 — Suit for recovery of loan 

on basis of insufficiently stamped handnote 

— Application seeking amendment in plaint 

to base suit on oral loan giving rise to exe- 
cution of handnote filed after close of trial 
—Can be allowed Orissa 34 (C N 16) 

— O. 6, R. 17 — Scope — Power of Court 
to direct suo motu amendment of pleadings 

Pat 107 B (C N 29) 
— O. 7, R. 6 — Fraud — Nature of proof 
required to prove — See Limitation Act 
(1963) S. 17 Orissa 63 C (C N 26) 

7, B. 10 — Amendment if allowed, 
suit failing out of jurisdiction of Court — 
Court should allow amendment and then re- 
turn the plaint for presentation to proper 
court — See Civil P. C (1908) O. 6. R 17 
Ker 75 (C N 17) 
O. 7, Br. 24, 18 — Production of docu- 
ments — Non-compliance — Effect 

Tripura 26 C (C N 7) 

■ — O. 7, B. 18 — Production of documents 

— Non-compliance — Effect — See 'Civil 

P. C (1908), 0. 7, R 14 . , . 

Tripura 26 C (C N 7) 

O. 8. R 2 • — Plea of deidal of contract 

— * Raised in reply argument in appeal — 
Not admissible — See Civil P. C. (1908), 
O. 6. R. 8 ■ ■ Tripura 26 A (C N 7) 

O. 9, R. 8 — Suit for accounts of dis- 
solved partnership — Withdrawal of suit — 
Dismissal of suit as withdrawn — It stood 
on same footing as dismissal under O, 9, 
R 8 — See Civil P. C. (1908). O. 23. R .1 

Ker 78 (C N 18) 

O. 9. R. 8 — Election petition — High 

Court has power to dismiss election peti- 
tion for non-appearance of petitioner — See 
Representation of the People Act (1951). 
S. 87 Raj 75 B (C N 16) 

O. 9, R. 9 — Declaratory suit as to pos- 
session of land attached under S. 146 (1) 
Cr. P. C. — Dismissal for non-appearance — 
Subsequent suit for same relief — Whether 
barred under O. 9, B. 9 read with S. 12 
C. P. C — See Limitation Act (1908). S. 23 
J & K 48 (C N ID 
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O. 9, R. 13, Ss. 151, 47 and 141 — Ap- 
plicability to execution proceedings — . Exe- 
cution proceeding not being amenable to 
O. 9, R. 13, remedy^ open to defendant under 
O. 9, R. 13 is to invoke inherent iurisdic- 
tion under S. 151 Pat 79 C (C N 19) 

O. 9, R. 13 — Ex parte hearing — Nei- 
ther party ready on earlier hearing dates — 
Joint petition for time to compromise, given 
by both parties — On date of such petition 
suit not even a year old — Refusal of time 
and ex parte hearing against defendant 
wrong Pat 98 (C N 25) 

O. 9, R. 13 — Applications under — 

Substituted service — Propriety — See 
CivR P. C. (1908) O. 5, R. 20(1) (2) 

Pat 112 (C N 31) 

O. 9, R. 13(1), proviso — Suit against 

mother and her illegitimate minor son for 
nullification of parenthood and cancellation 
of maintenance allowance to him — Ex 
parte decree against both held to be nullity 
as against the minor — Causes of action 
against mother land her son being interUvin- 
ed, decree against mother also is liable to 
be set aside Orissa 52 B (C N 21) 

O. 14, R. 1 — Issue not arising on 

pleadings — Remand by appellate Court — 
Remand illegal — See Civil P. C. (1908), 
O. 41. R. 25 Pat 107 A (C N 29) 

O. 17, R. 3 — Dismissal of election 

petition — Mere fact that case did not fall 
under O. 17, .R. 3 does not mean that the 
decision was not on merits— -See Representa- 
tion of the People Act (1951), S. 87 

Raj 75 A (C N 16) 
O. 18. R. 3 — Burden of proof regard- 
ing certain issues lying on defendant • — 
Plaintiff willing to adduce evidence by way 
of rebuttal — Option can be exercised be- 
fore commencement of defendant’s evidence 
Andh Pra 82 (C N 27) 
O. 19, R, 3 — Affidavit in reply — Dis- 
puted questions of fact -can be traversed — ^ 
See Constitution of India, Art. 226’ 

Manipur 30 A (C N 12) 
— O. 20, R. 4 — Evidence — Land acqui- 
sition proceedings — Market value of land 
— Reference by appellate Court after con- 
clusion of arguments to documents which 
are not part of record is not permissible — 
They ' should be admitted as fresh evidence 
and parties given opportunity to rebut 
them — See E\ddence Act (1872). S. 3 

SC 255 B (C N 47) 

O. 21, R. 2 and App. E, Form I — 

Court has no iurisdiction at all to proceed 
in matter unless notice is issued in Form I, 
App. E — Order passed by. Court \vithout 
issuing such notice — Order would be illegal 

Pat 79 A (C N 19) 

O. 21. R, 2 — Adiustment of ex parte 

decree pleaded by defendant — Disposal of 
execution application as such — Order 
whether appealable — See Ciwl P. C. (1908), 
S. 47 Pat 79 B (C N 19) 

O. 21. R. 2(2) — Copy of application by 

judgment-debtor ser%’-ed on lav.wer purport- 


CrVTL P. C, (contd.) 

ing to be lawyer on behalf of decree-holder 
— Is service of notice validly effected 
(Quaere) Pat 79 D (C N 19) 

O. 21, R. 6 — Transfer by operation of 

law — Effect of sanction of scheme oi 
amalgamation under S. 44-A, Banking Com- 
panies Act — Transfer and vesting takes 
place by virtue of sanction — No separate 
order necessary — O. 21, R. 16 applies — 
But under S. 153-A(2), Companies Act se- 
parate order is necessary for vesting and 
transfer Bom 84 B (C N 16) 

O. 21, R. 10 — Executability of the 

decree — See Civil P. C. (1908), S. 47 

Andh Pra 92 C (C N 30) 

O. 21, R. 11 — Consent decree — 

Charge on certain properties — Execution 
application against other properties — 
Maintainability — See Civil P. C. (1908), 
S. 47 Bom 84 E (C N 16) 

O. 21, R. 16 — Application for execu- 
tion by transferee of decree — Formal order 
or at least recognition by Court that appli- 
cant is transferee of decree is necessary in 
either kind of transfer contemplated by rule 

Bom 84 C (C N 16) 

O. 21, R. 17 — Executability of the 

decree — Held on facts decree was not exe- 
cutable — See Civil P. C. (1908), S. 47 

Andh Pra 92 C (C N 30) 

O. 21, R. 22 ~ See Civil P. C. (1908), 

S, 50 Bom 84 J (C N 16) 

O. 21, R. 32(5) — Scope and applicabi- 
lity — Sub-rule (5) applies only to manda- 
tory injimctions — Sub-rule ( 1 ) applies to 
both mandatory and prohibitory injunctions. 
AIR 1919 Cal 674, Held no longer good law 
Andh Pra 92 D (C N 30) 

• O. 21, Rr. 35(2), 96 — Undivided in- 

terest of coparcener sold in execution — 
Symbolical possession delivered , to pur- 
chaser — Symbolical delivery though not 
correct. in law does interrupt adverse posr 
session against purchaser — Limitation Act 
(1963), Arts. 64 and 65. AIR 1955 Mad 288 
& AIR 1964 Mad 53 (FB), held impliedly 
overruled by AIR 1966 SC 470 

Mad 81 (C N 14) 


O. 21, R. 54 — Attachment of property 

by Criminal Court — Temporary injunction 
by Civil Court respecting same property - 7 - 
Subseqeunt appointment of receiver by Cri- 
minal Court — Validity of appointment — 
See Criminal P. C. (1898). S. 145 (4) 

Raj 82 A (C N 17) 

O. 21, R. 58 Proviso and S. 115 — 

jection designedly or unnecessarily, delayed” 
— There must be evidence on record to 
that effect — Dismissal of objection without 
evidence — Illegality and material irregula- 
rity in exercise of jurisdiction — Case cov- 
ered by Sub-ss. (b) and (c) of S, 115 

All 139 (C N 26) 

O. 21, R. 58 — Decree in favour of 

Bank transferred by High Court to another 
Court for execution — Claim under O. 21, 
B. 58 made to executing Court — Exccu- 
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tion Court has jurisdiction to decide it — 
See Banking Companies Act (1949). S. 45B 
Cal 158 (C N 28) 

■ O. 21. R. 89 — Limitation Act (1908), 

S. 4. and Art. 166 — Limitation Act (1963), 
S. 4 and Art. 127 — Application to set aside 
execution sale — Requirements — Limitation 
for application not prescribed by R, 89 but 
by Article 166, Limitation Act — Limitation 
expiring during vacation — Application filed 
on re-opening day — Section 4. Limitation 
Act, applies Bom 90 (C N 17) 

O. 21. R. 90 — Finding that sale pro- 
clamation 'Was not publish^ at the site is 
one of pure fact • — Cannot be disturbed in 
revision — See Civil P. C. (1908), S. 115 

Orissa 63 A (C N 26) 

O. 21. R. 90 — Setting aside sale — Al>- 

plication for. prima facie barred — Invok- 
ing S. 17, Limitation Act to save limitation — 
Nature of proof required to prove fraud — 
See Limitation Act (1963). S. 17 

Orissa 63 C (C N 26) 

O. 21, R. 90 — Order dismissing 

application as lime barred — Appellate 
Court reversed the same on an erroneous 
view of law on question of fraud — Effect 

— See Civil P. C (1908). S. 115 

Orissa 63 D (C N 26) 

■ O. 21. R. 94 — Grant of sale certificate 

— Property purchased in auction bv de- 

ceased partner on behalf of firm — Certi- 
ficate can be issued to legal representative 
of the deceased partner. AIR 1933 AH 471. 
Dissented from Mys 73 A (C N 16) 

*-7—0. 21, R. 94 — Proceedings under by 
surviving partner in respect of property 
purchased by deceased in the name of firm — 
Compromise decree betiveen surviving part- 
ner and widovt^ of deceased giving up his 
rights in property and agreeing to the con- 
tinuance of proceedings under O. 21, R. 94 
by the widow of deceased ~ His plea in 
Eudi. proceeding_ not to issue certificate to 
widow is. not maintainable and he is 'also 
estopped from raising such plea and fur- 
ther that such plea is barred by .res? judi- 
cata — See Civil P. C. (1908). S. 11 

' - Mys 73 B (C N 16) 

21,' B.’ 94 — Compromise'^decree pass- 
ed in' suit filed by surviving partner against 
widow of deceased partner in respect of 
firm’S property — Surviving partner agreeing 
to give 'up his right in respect of suit pro- 
perty — Decree whether compulsorily regis- 
trable — See Registration Act (1908). S, 17 
(2) (vi) ■ - Mys 73 C (C N 16) 

O. 21, *R. 96' — Sale of undivided co- 

parcenerv interest in execution — Delivery 
Of. possession — Symbolical delivery given 
to purchaser Effect — See Civil P. C 
(1903). O. 21, R. 35 (2) Mad 81 (C N 14) 

0. ,22 (General) and O. 22. B. 12 — 

Scope and 'applicability — Principle of abate- 
ment of decree does;not apply to execu- 
tion proceedings . Ahdh Pra 92 A (C N 30) 
0. 22. R. l; — Suit for rendition of ac- 
counts against a trustee — Does not abate 
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on death of trustee — See Trusts Act 
(1882). S. 19 Delhi 75 D (C N 14) 

O. 22. R. 12 — Abatement — Applica- 
bility of principle to execution proceedings 
— See Civil P, C. (1908). 0. 22 (General) 
Andh Pra 92 A (C N 50) 

O. 23. B. 1. Ss. 2 (2). 96. O. 1. R. 10 

and O. 9. R. 8 — Suit ifor accounts of a 
dissolved partnership — Defendant denying 
partnership and accounting relationship be- 
tween himself and plaintiff — Suit with- 
drawn by plaintiff under O. 23. R. 1 (I) — 
Dismissal of suit as withdrawn held was 
not a decree as defined by S. 2 (2) — It 
stood on same footing as dismissal under 
O. 9. R. 8 — There being no decree no ap- 
peal lay under S. 96 — There being no find- 
ing of Court that there was accounting re- 
lationship between parties there could be 
no question of transposition of parties. 

Ker 78 (C N 18) 

O. 23. R. 1 — Amendment If allowed, 

suit falling out of furisdiction of Court ■ — 
Court should allow amendment and then' 
return the plaint for presentation to proper 
Court — See Civil P. C. (1908). O. 6. R. 17 

Ker 75 (C N 17) 
O. 23. B. 3 — Parties to suit accepting 
arbitration award after issues were framed 
in suit but before contention was raised — 
Acceptance converts it into agreement or 
adjustment between parties — Court has 
only to see wliether agreement or adjust- 
ment is lawful or not and if it, is lawful 
Court is bound to pass decree in terms of 
settlement <- and to the extent it settles dis- 
pute between ' parties — If- agreement is 
disputed Court is entitled to enter into en- 
quiry and to -pass a decree on r basis of its 
decision — Proviso to S. 47 of Arbitration 
Act is not -attracted in such a case 

Guj 76 A (C N 16) 

O. 23. R. 3 — Compromise decree — 

Default clause — Construction — See Con; 
tract Act (1872), S. 74 

Pat 85 A (C N 21) 

;0. 30, R. 1 - 7 - Death of partner before 

suit — A was registered partnership firm 
of which B and C were two 'partners — A 
entered into contract with D in 1950 for 
supply of hemp rope cuttings — In.l95rB 
died — After B's death, his son was taken 
as partner in the firm — In 1954 A filed 
suit for damages for ' ' breach of contract 
through C — Held that suit as .framed by A 
was not maintafnable. Since .son of .B was 
not partner when contract was entered into 
and since on death of B. the firm stood 
dissolv^ — Partnership Act (1932), S 42 
All 129 (C N 24) 

O. 30; B. 1, O. 1, R. 10. O. 6, R. 17. 

S. 153 — Suit by firm — Plaintiff suing by 
mistake as owner of firm — Defendant sign- 
ing for loan taken in books of firm — Suit 
cannot be held to be not maintainable on 
technical ground that.^ plaintiff sued in his 
own name — Mistake in plaint can be set 
right Mys 111 C (C N 24) 
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— ^ — O. 32, R. 11 (2). — Suit against mother 
and, her minor son through her as guardian 
— Non-appearance of mother — Failure to 
appoint Court guardian — Ex parte decree 
passed against both — Decree is nullity as 
against the minor Orissa 52 A (C N 21) 
O. 39. R; 1 — Applicability — R. 1 ap- 
plies to cases of partition of joint proper- 
ties Manipur 21 A (C N 7) 

— — O. 39.' R. 1 — Temporary injunction ■ — 
When issued — Points to be considered by 
Court , Manipur 21 B (C N 7) 

O. 39. Rr. 1. 2 — Granting of tempo- 
rary injunction under R. 1 — Prayer for 
relief of permanent injunction in suit not 
necessary " Manipur 21 C (C N 7) 

O. 39. R. 1 — Temporary injunction in 

respect of property, attached by Criminal 
Court — Subsequent appointment of recei- 
ver — Validity — See Criminal P. C. (1898), 
S. 145 (4) Raj 82 A (C N 17) 

— T— O, 39, R. 2 — Granting of temporary 
injunction under R. 1 — Prayer for relief 
of, permanent injunction in suit not neces- 
sary — See Civil P. C. (1908), O. 39, R. 1 
Manipur 21 C (C N 7) 

O. 39, R. 2 (3) — Disobedience of orders 

of . High Court by State — Even State is 
guilty of' contempt — Fact that wrong legal 
advice resulted in disobedience does not 
affect the liability — See Constitution of 
India, Art. 215 Pat 72 (C N 18) 

— — O. 41, R. 1. — Provisions are not appli- 
cable to appeal against decree under Hindu 
Marriage Act ^ — Copy of decree need not 
accornpany memorandum of appeal — See 
Hindu Marriage Act (1955), S. 23 

Punj 69 (C N 14). 
— : — O. 41, R. 1 — Plea of denial of contract 
—..Raised in reply argument in appeal — 
Not admissible — See Civil P. C. (1908). 
O. 6 , ■ R. 8; Tripura 26 A (C N 7) 

O. 41, R., 20 — Appeal under S. 64, M. 

V; Act — Limitation — Rule-making au- 
thority has power to frame rules prescrib- 
ing period within which and the manner of 
filing appeal . — See U. P. Motor Vehicles 
Rules (1940),.. R; 72 All 119 A (C N 22) 

— -^O. 41. R. 23 (as -amended in U. P.) — 
Remand in- appeal — Refund of Court fees 

— Reference to S. 351 in S. 13, Court-fees 

Act — Must be construed as I'eference to 
O 41, R 23 See Court-fees Act (1870). 
S. is- All 142 A (C N 27) 

— ^O. 41, R. 25. and O. 14. R. 1 — Scope 
of O. 41, R. 25 — Issue: not arising on 
pleadings — First ' Appellate Court framing 
such issue, and remanding case under O. 41. 
R. 25 — Remand, illegal 

Pat 107 A (C N 29) 
O. 41, R. 27 — ^Evidence — Land acqui- 
sition proceedings — lUarket value of land 

— Reference by appellate Court after con- 
clusion of arguments to documents which 
are not part of record is not permissible — 
They should be admitted as fresh evidence 
and parties given opportunity to rebut them 


CIVIL P. C. (contd.) 

— See Evidence Act (1872); S. 3 

SC 255 B (C N 47) 
— — O. 41, R. 27 — Admission of additional 
evidence by appellate Court — Reasons not 
recorded — Use of word "shall” in sub-' 
rule (2) does not make Rule mandatory — 
Appellate Court’s judgment not vitiated 

Mys 111 A (C N 24) 
O. 41, R. 27 — Admission of additional 
evidence by appellate Court — Evidence 
regarding partnership not produced in 
lower Court — Appellate Court allowing 
production of registration certificate — Held 
Appellate _ Court could do so as certificate 
was required to enable it to pronounce 
judgment Mys 111 B (C N 24) 

;; O. 42, R. 1 — New plea — Plea as to 

invalidity of exchange of raiyati holding 
under S. 27 Sonthal Parganas Settlement 
Regulation raised at stage of ai'guments in 
second appeal — High Court held was 
bound to take notice of it and was not 
justified in refusing to entertain it — See 
Civil P. C. (1908), S. 100 

SC 204 A (C N 38) 

O. 46, R. 7 — Suit of small cause nature 

tried as regular suit — Revision — No re- 
ference under O. 46, R. 7 — High Court 
will set aside decree and order its presen- 
tation to proper Court and not examine 
case on merits — See Civil P. C. (1908), 
S. 115 Madh Pra 44 B (C N 14) 


CIVIL SERVICES 

—ALL INDIA SERVICES ACT (61 of 1951) 

S. 3 (1) — All India Ser\-ices (Death-cuin- 

Retiremeiit Benefit) Rules (1958), R. 16 (3) — 
Validity — E.vecutive order directing member 
of Seivice to prematurely retire from SDrvdco 
in i>ul)lic interest — Order is not discrimin.a- 
loiy Orissa 37 B (C N IS) 

S. -3 (1) — All India Sers'ices (Deatli-cum- 

Relirement Benefit) Rnle.s (1958), R. 16 (3) — 
Order passed under — Court cannot look into, 
background resulting in pa.ssing of order in 
order, to discover whether some kind of stigma 
could be inferred 

Orissa 37 D (C N 18) 

S. 3 (I; — All India Sersaces (Deafh-cum- 

Relirement Benefit) Rules (1958), R. 16 (3) — 
Compulsory- retirement in public 'interest — 
So long as age of compulsorj' retirement and 
period of qualifying services for such retire- 
ment fised by ride are re.-Lsonable, .Article 311 
of Constitution is not attracted 

Orissa 37 E (C N IS) 

S. 3 (1) — All India Serrices (Dealh-ciim- 

Retirement Benefit) Rule.s (1958). R. 16(3)-— 
Conditions mentioned in rule are reasonable 
and cannot lie said to be arbitrary' • 

Orissa 37 F (C N 16) 


—ALL ANDIA SERVICES (DEATH-CUM- 
RETIREMEXT BENEFIT) RL-LES (19oS) 

R. ,16 (.3) — Validity— See Civil Ser- 
vices — .All India Services Act (I9 d 1). S, 3 (I) 
Oris.s.i 37 B (C N 18) 
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R. 16 (3) — Compulsory retirement — 

When amounts to removal or dismissal — See 
Constitution of India, Art. 311 

Orissa 37 C (C N 18) 
R. 16 (3) — Order passed under — Vali- 
dity — See Civil Services — All India Services 
Act (1951), S. 3 (1) Orissa 37 D (C N 18) 

R. 16 (3) — Compulsory retirement order 

in public interest — Article 311 of the Con- 
stitution, whetlier attracted — See Civil Ser- 
vices — All India Services Act (1951), S. 3 
(1) Orissa 37 E (C N 18) 

R. 16 (3) — Validity — See Civil Ser- 
vices — All India Services Act (1951), S. 3 (1) 
Orissa 37 F (C N 18) 
—ANDHRA GENERAL SERVICE CLASS IX 
SPEOAL RULES 

i7. S — £J\‘fe6bn of R. S ra !S^S — 5*nV- 

Jjty — See Constitution of India, Art. 309, 
Proviso Andh Pra 109 (C N 33) 

—CENTRAL SERVICES (RECOGNITION 
OP SERVICE ASSOaATION) RULES 
(1959) 

— -Recognbed Association of Government 
Employees — Association gsts only status is 
dealing with Government — It cannot apply 
under Art. 226 of the Constitution on beiuif 
of its members — See Constitution of India. 
Art. 226 Cal 149 A (C N 25) 

—GENERAL RULES FOR THE STATE 
AND SUBORDINATE SERVICES RULES 
— R. 22 — Governor or any person nomi- 
nated by him has no power to make rules with 
retrospective effect — See Constitution of 
India, Art. 309 Andh Pra 109 (C N 33) 
—RAILWAY ESTABLISHMENT CODE 

H. 157 — Cancellation or aoiendmcDl of 

approved panels of selected candidates — 
General direction by Railway-Board, Dated 4-8- 
1953 that paneb once approved should not be 
cancelled or amended without reference to 
authority next above the one that approved the 
panel — General Manager, Northern Railway 
who hari approved a particular panel of select- 
ed candidates has power to amend the panel 
subsequently ..svith the approval of Railway 
Boanl who was the authority ne.Tt above him 
, SC 212 A (C N 40) 

—RAJASTHAN CIVIL SERVICE RULES,’ 

. 1951 • > 

R. 20 — . Applicability — Workmen em- 
ployed in an'industry run by State cannot be 
transferred to a dCT>artTneni not an industry 

Raj 68 B (C N 15) 


COlvLNasSIONS OF INQUIRY ACT (60 of 
1952) 

S. 3 — Object of enquiry to take appro- 
priate legislative and administrative measures to 
maintain puri^ and intemty of political- ad- 
ministration — It b valid exerdse of power 

SC 215 A (C N 41) 

S. 3 — ■ Appointment of Commission not 

due merely to political rivalry but impelled by 
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COMkDSSIONS OF INQUIRY > ACT (contd.) 
desire to set up and maintain high standard 
of moral conduct in political administration ^ — 
Appointment of Commission is not illegal or 
ultra vires and mala fide 

SC 215 B (C N 41) 

S. 3 — Appointment of Commission of 

Inquiry under Commissions of Inquiry Act, 
during pendency of civil litigation, when 
amounts to contempt of Court — Inquiry can- 
not be said to be Judicial — Commission can- 
not commit contempt being statutory commis- 
sion. — See Contempt of Courts Act (1952), 
S. 1 SC 215 C (C N 41) 

COMPANIES ACT (7 of 1913) 

S. 109 — Consent decree creating charge 

on property of Company not registered — 
Effect — Charged properties in possession of 
decree-holders or persons on their behalf — 
Uqoid^tDr or any other creditor not cbaiieng- 
Ing charge as void — Decree-holder entitled to 
proceed against charged property 

Bom 84 C (C N 16) 

^S. 153'A (2) — Transfer by operation of 

law — Amalgamation of Banks — Transfer or 
vesting takes place by separate order of the 
Court under the section — See Civil P. C. 
(1008). O. 22, R. 6 

Bom 84 B (C N 16) 
— S. 171 — Decree in favour of Bank trans- 
ferred by High Court to another Court for 
execution — Claim under 0. 21, R. 58 Civil 
P. C. 1908 made to executing Court— Execut- 
ing Ckmrt has power to decide it — Leave 
under S. 171 Companies Act (1613) not neces- 
iary to prefer such claim — See Banking Com- 
pamies Act (1649), S. 4^B 

Cal 158 (C N 28) 

COMPANIES ACT (1 of 195C) 

■ S. 1 — Scope 'and obj^ — Act must 

prevent snowballing of finance or must not 
^ecl economy of a Welfare State — Protec- 
tion of shareholder is abo one of the objects 
■ — “Organic Theory” meaning of — Provision 
in Act relating to directors must be strictly 
Enforced Cal 132 B (C N 22) 

* Ss. 162, 168, 210, 220 (3), 814-A (2) — 

Offence under Act — Mens rea, whether 
Essential Cal 132 A (C N 22) 

■— S. 168 — Offence under the Act — Mens 
tea, whether essential — See Companies Act 
(1956), S. 162 - Cal 132 A (C N 22) 

* S. 210 — Offence under ~ Mens rea, 

Avhether necessary — See Companies Act 
(1956). S. 162 ■ ' Cal 132 A (C N 22) 

' S. 220 (3) — : Offence under — Mens rea, 

'.vhetber necessary — See Companies • Act 
(1936), S. 162 - - Cal 132 A (C N 22) 

* S. 614-A (2) — Offence under — Mens 

•oa or blameworthy mind is not necessary — 
^ee Companies Act (1956), S. 182 

’ Cal 132 A (C N 22) 
tXlNSTrrUTION OF INDU , 

'—Art. 5 — Domicile — Concept of, ex- 
Uained — Person having domicile in British 
India prior to 15-8-1947 — He would acquire 
^ouiicue in India or PaJdstan according as his 
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CONSHTUHON OF INDIA (contd.) 
permanent home fell on partition 

Guj 79 (C N 17) 

Art. 13 — Pleasure of the Government' — 

Exercise of pleasure is made subject to other 
express provisions in the Constitution — In 
view of Art. 13, Governor’s pleasure cannot 
abridge fundamental rights — See Constitu- 
tion of India, Art. 310 

Assam 46 C (C N 11) 

^Art. 14 — S. 87-B, Civil P. C., not ultra 

vires the Article — See Civil P. C. (1908), 
S. 87-B Andh Pra 106 A (C N 32) 

^A^. 14, 16 — Memorandtim dated 21-3- 

1963 issued by Government of Assam under 
F. R. 56 — Raising of Superannuation age 
from 55 to 58 years — Memorandum prescrib- 
ing efficiencv and physical fitness test — Com- 
pliance wth test by certain employees — . 
Continuation of some of them and compulsory 
retirement of others — It is diseriminatory as 
offending Art. 14 

Assam 46 B (C N 11) 

^Arts. 14, 19 — Income-tax Act (1961), 

Ss. 131 and 132 (as amended by Act 1 of 1965) 
— ■ Constitutional validity of S. 132 — It is 
not violative of Art. 14 or 19 — AIR 1964 
Assam 1 (FB), Dissent from 

Delhi 91 N (C N 16) 

Arts. 14, 39 (b) and (c), 246, Sch. 7, 

Entry 86 — Wealth Taxr Act (1957), S. 3, 
Schedule (as amended by Finance Act 10 of 
1965), Part I, Para A, Cl. (c), read with Rr. 1 
and 2 of Para B — Imposition of additional 
wealth-tax on capital assets — Classification 
based on population of different areas is 
rational — Not violative of Art. 14 

Ker 69 (G N 15) 

Art. 14 — Government, not bound by law 

to call tenders, debarring certain persons from 
submitting tender — No discrimination — See 
Constitution of India, Art. 226 

Ker 81 (C N 20) (FB) 

^Art. 14 — Discrimination — Difference 

between scales of p:w of those teaching in 
Hindi Primary Schools and those teaching in 
Engh'sh Primary Schools — Though both may 
be said to be' doing the same work difference 
in scales of pay cannot be said to be violative 
of Art. 14 

Madh Pra 43 A (C N 13) 

Art. 14 — S. 12 of Oaths Act does not 

offend the Article — See Oaths Act (1873), 
S. 12 Mad 90 (C N 19) 

^Art. 14 — Order directing member of 

service to prematurely retire from service in 
ublic interest — Order is not discriminatory' — 
ee All India Services Act (1951), S. 3 (1). 

Orissa 37 B (C N 18) 

^Art. 16 — Raising of Superannuation age 

from 55 to 58 — Memorandum prescribing 
efficiency and physical fitness test — _ Com- 
pliance by certain employees — Continuation 
of some of them and compulsory' retirement_ of 
others Is discriminatory — See Constitu- 
tion of India, Art. 14 

Asaam 46 B (C N 11) 

Art. 16 ^ — Teachers in Hindi Primary 

Schools and English Primary Schools — Quali- 
fications, method of recruitment and avenues 


CONSnrUTION of INDIA (contd.) 
of promotion different in respect of Hindi and 
English School teachers — Held Hindi and 
English teachers formed t\%’o distinct and 
separate classes and hence disparity in chances 
of_ promotion between the two could not be 
said to be contrary to Art. 16 

Madh Pra 43 B (C N 13) 

Art. 16 (1) — Equahty of opportunity in 

matters of employment — Means equality as 
between members of the same class of em- 
ployees and not equality between members of 
separate, independent classes 

SC 212 B (C N 40) 
Art. 19 — Search and seizure of docu- 
ments — Seizure should not be allowed to 
exceed the limits of absolute necessity — Provi- 
sions as to, have to be construed in the light 
of the Article — See Income-tax Act (1961), 
S. 132 Delhi 91 G (C N 16) 

'Art. 19 — S. 132 of Income-ta.\ Act 1961 

is not violative of the Article — See Constitu- 
tion of India, Art. 14 

Delhi 91 N (C N 16) 

Art. 19 — Income-tax Act (1961), S. 132 

(as amended by Act 1 of 1965) — Informa- 
tion gathered as a result of illegal search and 
seizure — • Admissibility in evidence 

Delhi 91 O (C N 16) 

Art. 19 (1) (f) — S. 86-B, Civil P. C. not 

ultra xnres the Article — See Civil P. C. (1908), 
S. 87-B Andh Pra 106 A (C N 32) 

^Art. 20 — Applicability — Secretary to 

Co-operative society entrusted with its funds 
and responsible to keep cash and accounts — 
Causing false entries to be made showing sham 
payments to his friends and relatives — Con- 
travention of bye-laws — Secretary liable — 
His absence at the time of alleged payments, 
held, could not absolve him — Prior prosecu- 
tion for offences under Ss. 60 and 63 of the 
Bombay Co-operative Societies Act, held, ho 
bar to trial for offences under Penal Code — 
See Penal Code (I860), S. 408 

Tripura 31 A (C N 8) 

^Art. 20 (3) — Identification of Prisoners 

Act (1920), Sections 2 (a), 4, 5, 6 — Evidence 
Act (1872), Section 73 — Under Sections 4 and 
5 of the Identification of Prisoners Act accus- 
ed can be compelled to give his measurements 
— His refusal or resistance entitles autliorities 
to use reasonable force to get measurements — 
Word “Measurements” as defined in Section 2 
(a) of tiiat Act does not include specimen 
hand-\vriting and accused cannot be compelled 
to give specimen tmder Sections 4 and 5 — 
However, a Magistrate has power under Sec- 
tion 73 of the Evidence Act to direct an accus- 
ed to give finger- impressions as \yell as speci- 
men w'riting — Refusal will entail in prosecu- 
tion under Section 186, Penal Code ~ Giving 
of thumb mark or specimen hand-writing does 
not offend against Article 20 (3) of 1^ Con- 
stitution . Manipur 22 (C N 8) 

Art. 39 (b) and (c) — Imposition of addi- 
tional wealth-fax on capital a.ssets — Classi- 
fication based on population of different ar^ 
is rational — Not s'iolative of Art. 14 — Sec 
Constitution of India, .frt. 14^^ 
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CONSTITUTION OF INDIA (conJd.) 

— Art. 84 (a) — Rejeclioi) of nomination 
pai>er — Oath slioultl be made and subscnbed 
to before the date of the scrutiny — See Re 
presentation of the People Act (1931), S. 30 
(2) (a) J and K 36 D (C N 10) 

Art. 133 — New plea — Plea not raKed 

before Higli Court taken before Supreme 
Court — Supreme Court, while remitting the 
case back to High Court for deciding the 
issues that were left open by the fUch Court 
direclinc High Court to consider (he netv 
plea SC 239 D (C N 44) 

Alt. 133 (1) (a) — Appeal under — 

Supreme Court does not examine contentions 
which have not been examined by appellate 
Court SC 227 D (C N 42) 


Art. 141 — Interpretation of Statutes — 

Court only interprets law as it stands — It 
does not amend t)ie law — Law as laid dowai 
by Saprew-e Court becomes law of land — See 
Civil V. C. (1903), Pre, 

J and K 36 E (C N lOi 

Art. 173 (a) — Reiection of nomination 

paper — Oath should be made and subscnbed 
to before the date of the scrutiny — See Re- 
presentation of the People Act (1951), S. 30 
(2) (a) J and K 10 D (C N 10) 

——Art. 215 — Disobedience of orders ol 
High Court by State — Eien State it wilt)' 
of contempt — Fact that wrong legal advise 
resulted in disobedience does not alfect the 
liability Pat '2 (C N 18} 


-—Art. 226— Constitution of India, Art. 220 
— Misconduct by student in examination — 
Inquiry into — Show cause notice to student 
after inquiry — Report of inquiiy not given to 
student — Not a preach of rule of natural 
lustice — See Education — Kerala University 
Act (14 of 1937),' Statutes under. .Statute 1, 
Chap. VII. Cl. 3 (xxvii) 

SC 19S D (C N 37) 

Art. 226 — Prescribing minimum wages 

for bidi manufactoiy — Notification about pro- 
posed rates published in C.nzette — Require- 
ments of S. 3 (1) (b) not fulfilled — Notifica- 
tion held to be invalid and must be quashed— 
See Mmimum Wages Act (1918). S. 5(1) (b) 

Assam 33 (C N S) 
— : — Arts. 226,- 309 — Fundamental Rules. 
R.' 56, (Assam) — Memorandum under R. 56, 
D/-21-3-63 — ■ Raising of superannuation age 
of all employees ~ Memorandum has force of 
law — Writ by employee is maintainable 

Assam 46 A (C N il) 
— I^Arts. 226, 309 — Who' can file IVrit Peti- 
tion — Civil Serx-foes’— Central Serv’ices (Re- 
cognition of Service Association) Rules. 1959 
— Association gets only ‘ status in dealing with 
Government — It cannot apply under Arti- 
cle 226, on behalf'of its members — WTien 
such association can .take legal proceedings ed- 
lectively as such, explained ■»— Exceptions to 
general. rule indicated 

• . Cal 149 A (C N 23) 

^Art. 226 — Writ can be isstied only on 

an infringement of legal rights and not admini- 
strative practice — Claim based on statement 
made in Government of India Aianual and 


CONSTITUTION OF INDIA . (conld.) 

Hie observations of Tay Commission i— Manual 
has no statutory force nod Pay Commission 
observations have no legal force being matters 
for administrative autlionties — No wit can’ 
be issued for any breach of the Manual or, 
Pay Commission observations * ' 

. , Cal 149 B (C N 25) 

— Nature of UTit jurisdiction 

— Court cannot act a.s Court of appe.nl 

Delhi 91 B (C N 16) 
— — ^Art. 226 — Enquiry under Section S8-D 
of B T. A. L. Act )s Quasi-judicial — Oppor-' 
lunity to be heard has to be given to person 
whose exemption is to he revoked — See 
Tenangr Laws — Bombay Tenancy and Agri* 
cultorjl Lands Act (1948), S. 88-D 

Giij 88 A (C N 18)- 

Art. 226 — Enrpiiry under S. 88-C of 

Bombay Tenancy and Agricultural Lands Act 
is quasi-judicta! — See Tenancy Laws — 
Bsvnvbay TenaTiEy awl Agncnltnral Lands Art 
(1948), S. 88-C ' Citj 88 B (C N 18) 

^Arts. 226 and 227 — Quasi-|udicial 

enquiry — Essentials Guj 88 C (C N 18) 

Arts. 226, 14 — Government, not bound 

by law to call tenders, debarring certain' 
person from submitting tenders — No 
mfriogement of his civil rights — Government 
can refuse to deal witli any person without 
giving reason or for any reason it thinks fit — i 
Principle of aiidi alteram partem is not attract- 
ed Ker 81 (C N 20) (FB) 

—Art. 226 — Dispute about wakf character 
of properties — Resort to remedies under S. 6 
of the Wakf Act — Not resorting to remedy 
preefndes parly from agitating the question In 
writ proceedings ~ See Muslim Wakf Act 
(29 of 1054). 5. 6 Mad 68 A,(C N 11) 
—.Art. 226 — Aifidavit in 'reply by peti- 
tioner — Disputed questions of Fact cannot 
be traversed — Civil P. C. (1908). Order 19, 
Rule 3 .Manipur 30 A *(C N 12) 

Alt. 226 — Mandamus, -i— When can be 

granted — See Eastern Bengal and Assam 
Excise Act (1 of 1910), S.'32 . 

Manipur 80 C (C N 12)’ 

. Art. 226 — Office .of Registrar, Pensions 

Apprals Tribunal is administrative and not 
judicial in nature — See Industrial Disputes 
Act (1947). S. 7 (3) (d) PunJ 66 A (C'N 18) 

Arts. 228 and 227 — Appointment of 

Labour Court ’ in contravention of statiifory 
provisions — Objection .regarthng validi^ ol 
Appointment of the person .as Labour 'Court 
Ana consequently lus 'award, not raised - before 
Labour Court itself — Objection can be allow- 
ed in writ petition e\'en though the petitioner 
bad submitted to jurisdiction of the authority 

— Wien an aufhorifj' has no jurisdiction to 

make an order, the . omission by a party to 
raise before that authority relevant tacts for 
deci^ng tliat tiucslion cannot clothe it "ith 
{ui&diction — Industrial Disputes Act (1947), 
fe. 7, 15, IS PuDj 68 B.(C N 13), 

■- A rt. 226 — S, 9 of the Industrial Dis- 
putes -Act cannot in anv xvay affect the -powers 
of the High Court under Art.' 226 to consider 
validity' of appointment of particular person 
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as a Labour Court — See Industrial Disputes 

Act (1947X S. 9 (1) Punj 66 C (C N 13) 

^Arts. 226 and 227 — Disputed questions 

of _facts — High Court acting under Arts. 226, 
227 is not the proper forum for deciding such 
questions Punj 79 A (C N 17) 

^Art. 226 — Complicated questions of fact 

cannot be determined — Employees of Gov- 
ernment of Rajasthan Transport Department 
on formation of State Roadways Transport 
Corporation claiming to be employees of the 
Corporation and hence claiming to be not 
amenable to orders of transfer by State Gov- 
ernment — Question whether such employees 
were workmen employed in the industry 
namely of providing transport or whether 
they ^ continu^ to be Government servants, 
held, could not be decided in writ proceedings 
— Proper forum was Tribunal under Indus- 
trial Disputes Act Raj 68 A (C N 15) 


-Art. 226 


Certiorari 


Grounds 


Question of law — Voter marking on reverse 
of ballot paper — Question of vahdity of such 
iraper — Interference in wait valid — (Civil 
P. C. (1908), S. 100 — Question of Law) — 
(Panchayats — Rajasthan Panchayat and 
Nyaya Panchayat Election Rules (1960), 
R. 30) Raj 92 B (C N 20) 

Art. 226 — Natural justice — Oppor- 
tunity of being heard — See Industrial Dis- 
putes Act (1947), S. 10 

Raj 95 C (C N 21) 

Art. 226 (1-A) — 'Cause of action wholly 

or in part, arises’ — Sugarcane Control Ordei 
(1966), Cl. 6 — Order under Cl. 6 (1) (a) by 
Cane Commissioner, Bihar, at Patna, reducing 
area for sugarcane purchase reserved for peti- 
tioner’s sugar factory situate in U. P. — An- 
other order allotting excluded area for res- 
pondent’s Sugar Factory in Bihar — Allahabad 
High Court nas no jurisdiction to entertain 
petition for quashing these orders as no p^l 
of cause of action arose within its territorial 
jurisdiction — Place of commimication of 
order according to law or of consequence 
arising from order — If furnishes cause of 
action All 105 A (G N 18) 


Art. 227 — Discretion of High Court 

Contractual tenant illegally dispossessed by 
landlord — Tenant's suit for restoration of 
possession dismissed by both lower Courts — • 
Suit premises demoh'shed and in its place new 
premises coming into existence in course of 
litigation — High Court would not interfere 
under Article 227 when an order for posses- 
sion in favour of tenant would be unexecut- 
able , and infructuous and especially when he 
flatly refused to deposit arrears of rent as 
ordered by Court Bom 103 F (C N 21) 

^Art. 227 — Quasi-judicial enquiry -y 

Essentials — See Constitution of India". Arti- 
cle 226 Guj 88 C (C N IS) 

Art. 227 — Appointment of Labour 

Court in contravention of statutory provision 
— Objection to appointment can be allowed 
in writ petition even though the petitioner had 
submittexi to jurisdiction of the authority' — 
(Marcli) 1959 Iiulexcs/i’ 


CONSTITUTION OF INDIA (contd.) 

See Constitution of India, Article 226 

_ Punj 66 B (C N 13) 

—Art. 22/ — High Court not proper forum 
to decide disputed questions of fact under the 
Article — See Constitution of India Art 2^6 
, Punj 79 A (C N 17) 

Art. 24o — Imposition of Royalty — 

Nature of — See Mines and Miner^ (Regula- 
Hon and Development) Act (1957), S. 15 

, Punj 7.9 B (C N 17) 

^Art. 246 — Competency of Legislature 
to provide for surcharge — No conflict in 
Cl. 12 of Schedule in former Act and Ss. 3 
arid 4 of latter Act — Notification issued by 
C^ef Commissioner of Ajmer levying sur- 
charge is not ultra vires the provisions of 
Electricity Act — See Electricity' Act (1910), 
S- 3 (f) SC 227 C (C N 42) 


~^t. 246 — Imposition of additional 

wealth tax on capital assets — Validity — 
See Constitution of India, Art. 14 

^ ^ Ker 69 (C N 15) 

254 — Competency of Legislature to 

provide for surcharge — See Electricito Act 
(1910), S. 3 (f) SC 227 C (C N 42) 

Art. 254 (2) — Dispute between co- 
operative and its employees — Registrar alone 
can adjudicate — Reference to Labotu: Court 
under^ I. D. Act is illegal — See Co-operative 
Societies — M. P. Co-operative Societies Act 
(17 of 1961), S. 55 (2) 

Madh Pra 46 (C N 15) 

^Art. 265 — Imposition of royalty — 

Nature of — It can neither be classified as 
tax nor fee but is more akin to rent — See 
Mines and Minerals (Regulation and Develop- 
ment) Act (1957), S. 15 

Punj 79 B (C N 17) 

y Arts. 283 and 284 — Moneys deposited 

in Court — Whether Court can order their 
investment in some other way 

Guj 74 (C N 15) 
^Art. 284 — Money's deposited in Court 

— Investment of — Power of Court — See 
Constitution of India, Art. ^3 

Guj 74 (C N 15) 
Art. 299 (1) — Plea of denial of contract 

— Raised in reply argument in appeal — Not 

admissible — See Civil P. C. (1908), O. 6, 
R. 8 Tripura 26 A (C N 7) 


^.Arts. 309 and 311 — Government 

servant — Resignation — Acceptance by Gov- 
ernment — Withdrawal of resignation not 
permissible even before communication of 
order of acceptance SC 180 (C N 33) 

^.Art. 309, Proviso — Power under, whe- 

tlier sovereign legislative power — Specijil 
Rules for Andhra General Service Class IX, 
R. 8 — General Rules for llie State and Sub- 
ordinate Services Rules, R. 22 — y Deletion 
of R. 8 of Special Rules in 1965 with retros- 
pective effect from 1-1-1961 — Validity — 
Governor or any person nominated by' him has 
no power to make rules with retrospective 
effect under Art. 309 — Observations of 
Dwivedi, J., in AIR 1962 All 328, Dissented 
from -^dh Pra 109 (C N 33) 

Art, 309 ^ — Memorandum under R. 56 

of Fundamental Rules (Assam) — Raising of 
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superannuation age of all employees — 
Memorandum lias the force of law — See 
Constitution of India, Art. 226 

Assam 48 A (C N 11} 

Art. 309 — Who can file writ petition — 

Recomised Association cannot apply under 
Article 226 on behalf of its members — See 
Constitution of India, Art. 226 

Cal 149 A (C N 25) 

Art. 309, Proviso — Government can 

issue admioislrative instructions to reflate 
service conditions without any rules mai» in 
exercise of powers under proviso — Rules 
being silent, such field as not covered by them 
may be covered by instructions which may be 
supplementary to rules but rules cannot be 
amended or supeneded by instructions 

Orissa 37 A (C N 18) 

Art. 309 — Temporary appointment for 

a fixed period to officiate in a post — Rever- 
sion before expiry of period is illegal — See 
GsiTsti-taiisa Arf. 322 (2} 

Orissa 61 (C N 26) 

Arts. 310, 13 — Memorandum £)/• 21-3- 

1963 issued by Government of Assam under 
F. R. 56 Compliance with test under 
memorandum by employee attaining 55 years 
— Entitled to continue in service upto 58 
years ~ Abridgment of his right under Arti- 
cle 310 is illesal Ass^ 46 C (C N 11) 
— — Art. 311 — Government servant — 
Resignation — Aceeptaoce by Government — 
Withdrawal of resignation not permissible 
even before communication or order of ac- 
ceptance — See Constitution of India, Arti- 
cle 809 SC 180 (C N 33) 

—Art. 311 — Disciplinary proceedings 

under — Requirements of principles of natural. 
Justice — Second inquiry after show cause 
notice or giving of copy of report — Not 
necessary in every case — (Natural fuslice — 
Principles) SC 198 C (C N 37) 

Art. 311 — Termination of service by 

compulsory retirement — - Tests to be applied 
for ascertaining whether termination amounts 
to removal or dismissal 

Orissa 37 C (C N 18) 


Art. 311 — Order of compulso^ refire- 

rneot — When amounts to "removar tvithto 
the Article — See Civil Services — All India 
Services Act (1951), S. 3 (I) 

Orissa 37 D (C N 18) 
Art. 311 — Order of compulsory retire- 
ment in public interest — Article if attracted 
— See Civil Services — All India Services Act 
(1951). S. 3 (1) Orissa 87 E (C N 18) 

Art. 311 (2) — Resolutions dated 21-5- 

1963 and 15-9-1965 of Government of Orissa. 
Political and Services Department — Raising 
of retirement age to S3 years, unequivocal- 
ly — Government servant attaining 55 years, 
consequently continuing in service for 2 more 
years — llis compulsory retirement thereafter 
without giving reason is illegal 

Orissa 45 (C N 19) 

Arts. 311 (2) and 309 — Temporary ap- 

poiotaient for a fixed period to officiate in a 
post — Reversion to lower rank before expiry 
of such pCTiod — Nothing in appointinent 


CONSTITUTION OF INDIA (contd.) ‘ 
order permitting such premature termination 

— Reversion illegal Orissa 61 (C N 26) 

^Art. 329 (b; — Representation of the 

People Act (1951), S. 100 (I) (d) (iv) ~ Re- 
presentation of the People Act (1950), S. 30 

— Electoral rolls — Correctness of — Can- 
not be challenged in election petition under 
Art. 329 (b) — Jurisdiction of High Court to 
try such issue is barred under S. 30 

Mys 84 A (C N 20) 

^Art. 366 — Imposition of Royalty — 

Nature of — See Mines and Minerals (Regu- 
lation and Development) Act (1957), S. 15 

Punj 79 B (C N 17) 

Art. 366 (22) — Consent to sue a former 

Ruler is no consent to sue his successor — 
Successor recognised under Art. 366 (22) has. 
in his own independent riglit, the persona! 
immunity from civil action — See Civil P. C. 
(1908). S. 86 Andh Fra 106 B (C N 32) 

Art. 366 (22) — Provisions of S. 86-B are 

not uftra vires of Arts. 14 and 19 (1) (f) — 
See Civil P. C. (1908), S. 87-B 

Andh Pra 108 A (C N 32) 

Sch. 7, List HI, Entry 88 — Competency 

of Legislature to provide for surcharge — No 
conflict in Cl. 12 of Schedule in former Act 
and Ss. 3 and 4 of latter Act — Notification 
issued by Chief Commissioner of Ajmer 1^* 
ing surenarge is not ultra vires the provisions 
of Electricity Act — See Electricity Act 
(1910), S. 3 (n SC 227 C (C N 42) 

— ^h. 7, Entry 86 — Imposition of ad- 
ditional wealth tax on ewital assets — 
Validity — See Constitution of India, Art. 14 
Ker 69 (C N IS) 

CONTEMPT OF COURTS ACT (32 of 1952) 

. — S. 1 — ' Disobedience of stay order which 
is ineffective — Cri. Misc. Case No. 28 of 
1964, DA 16 6-1964 (Cal). Reversed 

SC 189 B (C N 35) 

■ S. 1 • — Nature of contempt proceedings 

— Duty of Court — Delay in transmission of 
orders of superior Court to subordinate Court 

— Conteni^it proceedings are not 'proper — 
See Contempt of Courts Act (1952), S. 3 

■ SC 289 D (C N 35) 

S. 1 — Appointment of Commissions of 

Inquiry under Commission of Inquiry Act. 
during pendency of civil litigation, when 
amounts to contempt of Court — Enquiry can- 
"hot be said to be judicial — Commission can- 
tool commit contempt, being Statutory Com- 
tnission — Commissions of Inguini Act (1952). 
Section 3 SC 215 C (C N 41) 

S. 1 — Disobedience of orders of High 

Court by State — Even State is guilt}’ of con- 
tem^ — Fact that WTOOg legal adi’ise result- 
ed in disobedience does not affect the liabi- 
utv — See CoDstitufion of India, Art. 215 

Pat 72 (C N 18) 

- Ss. 3. I — Nature of contempt proceed- 
ings — Duty of Court — Delay in transmis- 
sion of orders of superior Court to subordinate 
Court — Contempt proceedin.gs are not 
proper SC 189 D (C N 33) 

’——S. 4 — Contemner must offer an apology 
tond lliat too clearly and at earliest opportunity 
Person offering belated apology runs the 
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CONTEMPT OF COURTS ACT (contd.) 
risk that it may not be accepted, for such an 
apology hardly shows contrition which is the 
essence of purging of contempt — However, 
a man may have the courage of his convic- 
tions and may stake his all on proving that he 
is not in contempt and may take the risk — 
(Here the persons ran gauntlet of such risk 
and fairly succeeded) SC 189 C (C N 35) 
S. 4 — Conviction for contempt of Court 

— Award of costs — High Court has 
inherent power to award costs 

Pat 70 A (C N 17) 
CONTRACT ACT (9 of 1872) 

2 — Coal consigned to Company by 

Colliery on orders and sanction of Deputy 
Coal Commissioner (Distribution) under Col- 
liery’ Control Order, 1945, which was then in 
force — Sanction and order at instance of 
Company — Wagons supplied hy Railway on 
order by Coal Commissioner — Refusal of 
of Company to take delivery — Railway sell- 
ing coal and suing company for demurrage 
: — ; Normally consignee is h'able — On facts 
also that Colliery acted as agent of company 

— Duty of Railway pointed out — Extent of 

liability of consignee — See Railways Act 
(1890), S. 56 SC 193 (C N 36) 


Ss. 2 (h), 10 — Lease deed stipulating 

sale of land if lessor was ever required to sell 
and if lessee agreed to purchase at reasonable 
price — Stipulation no completed contract — 
No question of specific performance or viola- 
tion of contract arises — (Specific Relief Act 
(1963), S. 13) Assam 43 (C N 10) 

S. 10 — Forward contract — Ready deli- 
very contract — Contract held not ready 
delivery contract and was hit by Sec. 15 read 
with S. 2 (c) — See Forward Contracts (Regu- 
lation) Act (1952), S. 15 

Andh Pra 88 (C N 29) 

S. 10 — Lease deed stipulating sale of 

land if lessor was even required to sell and if 
lessee' agree to purchase it at reasonable price 

— Stipulation no completed contract — See 
Contract Act (1872), S. 2 (h) 

Assam 43 (C N 10) 

S. 10 — Construction of contract — 

Arbitration . clause prowding innumerable 
persons as arbitrators — Identity of arbitra- 
tor must be interpreted as vague and uncertain 

— AIR 1964 Tri 27, Diss, from 

Tripura 19 A (C N 6) 


— Is. 62 — Partition between brothers 

effected bv registered deed but not by metes 
and bounds — Mistake in deed corrected bv 
unregistered document resulting in increase of 
share of one — Other brother selling his share, 
received under original deed — Purchaser is 
not affected by the subsequent correction 
under unregistered deed 

Pat 110 A (C N SO) 

Ss. 65, 70 — Suit based on void contract 

— Benefit derived from transaction — Party 
bound lo compensate Tripura 26 B (C N 7) 
S. TO — Benefit derived from void con- 
tract — Party bound to compensate — See 
Contract Act (1872), S. 65 ' 

Tripura 26 B (C N 7) 


CONTRACT ACT (dontd.) 

S. 72 — Forward contract — Ready 

deliver)’ contract — mat is — See Forward 
Contracts (Regulation) Act (1952), S. 15 

. Andh Pra 88 (C N 29) 

^ S. /4 — Suit to recover loan widi 

interest — Decree passed on basis of compro 
mise between parties — Compromise provid- 
ing that creditor would accept a sum forgoing 
even a part of principal amount in full dis- 
charge if paid before a certain date — 
Default clause in compromise that, if debtor 
failed, creditor would be entitled to decree 
for full amount of claim with future interest 
and costs — Default clause contains no ele- 
ment of penalty as it gave no advantage to 
the creditor who would have got a decree in 
the same terms even if debtor had chosen to 
contest the claim — The terms of the com- 
promise considered as a whole were 
advantageous only to the debtor — Cii’il P. C. 
(1908), O. 28, R. 3 Pat 85 A (C N 21) 

S. 148 — • Evidence Act (1872), Ss. 101- 

104 — Storing agent — Liability to return 
goods — Burden of proof 

Tripura 26 G (C N 7) 

S. 149 — See Railways Act (1S90), S. 56 

SC 193 (C N 36) 

S. 186 — See Railways Act (1890), S. 56 

SC 193 (C N 36) 
CO-OPERATIVE SOCIETIES 
—BOMBAY CO-OPERATIVE SOCIETIES 
ACT (7 of 1925) 

S. 54 — Admission — What is — State- 
ment e.xpIainiDg a discrepancy in accounts 
maintainra by Secretary of a Co-operativg 
Society in reply to a Memo from the Co- 
operative Registrar — Registrar entitled to 
call for information under Ss. 54 and 60 (b) 
of the Bombay Co-operative Societies Act — 
Statement in reply is an admis'sion under Sec- 
tion 17 and not hit by S. 24 — See Evidence 
Act (1872), S. 17 Tripura 31 B (C N S) 

S. 60 — Apph'cability — Secretary to 

Co-operative Society entrusted witli its funds 
and responsible to keep cash and accounts — 
Causing false entries to he made showing 
sham payments to his friends and relatives — 
Contravention of bye-laws — Secretary liable 

— His absence at the Ume of alleged payment 
held, could not absolve him — Prior pro- 
secution for offences under Ss. 60 and 63 ol 
the Bombay Co-operative Societies Act, held, 
no bar to trial for offences under Penal Code 

— See Penal Code (1860), S. 40S 

Tripura 31 A (C N 8) 
— 1 — Ss. 60 (b) and (c) — Admission — Wlial 
is — Statement explaining a discrepanc)' in 
accounts maintained by Secretary of a Co- 
operative Society in reply to a Memo from 
the Co-operativ’e Registrar — Registrar en- 
titled to cal! for information under Ss. 54 and 
CO (b) of the Bombay Co-operative Societies 
Act — Statement in reply is an admission 
under S. 17 and not hit by S. 24 — See Eva- 
dence Act (1872), S. 17 

Tripura 31 B (C N 8) 
is. 61 — Apph'cability — Secretary to Co- 
operative Society enfmsted with its funds and 
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CO.OPERATI\'E SOCIETIES — BOMBAY 
CO-OPERATIVE SOCIETIES ACT (coofd.) 
responsible to . keep cash and accounb 
Causing false entries to be made showing 
sham payments to fus friends and relatives — 
Contravention of bye-laws — Secretary liable 

— His absence at the time of alleged pay- 
ments, held, could not absolve him — feor 
prosecuh'on for offences under Ss. 60 and 63 of 
the Bombay Co-operative Societies Act, held, 
no bar to trial for offences under Penal Code 

— See Penal Code (I860), S. 408 

Tripura 31 A (C N 8) 

S. 63 — AppIicabiUty — Secretare to 

Co-operative Society entrusted >vith its funds 
and responsible to keep cash and accounts — 
Causing false entries to be made showing sham 
payments to his friends and relatives — Con- 
travention of bye-laws — Secretan liable — 
His absence at the time of dfeged payments, 
held, could not absolve him — Prior prosecu- 
tion for offences under Ss. 60 and 63 of the 
Bombay Co-operative Societies Act, held, no bar 
to trial for offences under Penal Code — See 
Penal Code (I860). S. 408 

Tripura 31 A (C N 8) 
— M. P. CO-OPERATIVE SOCIETIES ACT 
(17 of 1961) 


■ — Ss. 55 (2), 93 — Dispute between Co- 
operative Sotie^ and its employees Regis- 
trar. under S. 55 (2) atone con adfudicate — ^ 
Reference to Labour Court under S. 10 (1) of 
Industrial Disputes Act (1947), is ille^ — 
(Constitution o! India, Art 254 (2) } — fodus- 
trial Disputes Act (1947), S. 10 1) 

Madh Pra 46 (C N 15) 
■' — S . 93 — Dispute between Cooperative 
Society and its employees — Registrar alone 
can abdicate — Reference under S. 10 (1) 
of I. D. Act is illeeal — See Co-operative 
Societies — M- P. Co-operative Societies Act 
(17 of 1901), S. 53 (2) 

Madh Pra 46 (C N I5) 


COURT-FEES ACT (7 of, 1870) 

See under Court-lees and Buits 'Valuations. 
COURT FEES AND SUITS VALUATIONS 
— COURT-FEES ACT (7 of 1870) 

-S. 13 — Refund of Court-fees — 

Remand in appeal \mder O. 41, R. 23, Ovil 
P. C. (as amraded in U. P.) on ground that 
it was in the interest of justice to do so — 
Appellant entitled to refund on court-fee 

All 142 A (C N 27) 

Sch. 1, Art. 1 — Judgment — Meaning 

of, e.TpIainu — See Delhi High Court Act 
(1966), S. 10 Delhi 85 C (C N 19 (FB) 
— Sch. II, Art. II — Judgment — Meaning 
of, explains — See Delhi Court Act 

(1966), S. 10 Delhi 85 C (C N iS) (FB) 


CRIMINAL PROCEDUBE CODE (5 of 1898) 

S. 4 (1) (w) — Violation of R. 3 of Im- 

-ported Foodgrains (Prohibition of Unautbois- 
ed Sale) Order — Prosecution and defence 


CRIhUNAL P. C. (conld.) 
witnesses examined on the same day — Trial 
illegal — See Essentia! Commoities Act 
(195^, S. 7 Pat 103 (C N 27) 

S. 10 — Sessions Judge directing District 

Magistrateto delit’er process of sale of subject 
matter of offence to accused on bis fumismng 
security bond to the satisfaction of the District 
Magistrate — Additional District Magistrate 
can accept the bond — Direction of sessions 
fudge not mentioning in whose favour bond 
nai to be executed — Bond in favour of State 
Government is not bad — See Criminal P. C. 
(1898), S. 517 SC 189 A (C N 35) 

S. 32 — Second Schedule — Trade mark 

and Property mark — Distinction — Com- 
plaint only or infringement of property mark 

— Sub-Magistrate hm could try that offence 

— See Penal Code (1860) S. 482 

Mad 94 (C N 22) 

^S. 103 — Taking of sample of adulterated 

milk by Food Inspector ■ — Witnesses — Re- 

^ *1001 as to — • See Prevention of Food 
feration Act (1954), S. 10 (7) 

All 109 C (C N 19) 
S. 103 — Information gathered as a re- 
sult of illegal search and seizure — Admissi- 
bility in evidence See Constitution of India, 
Art. 19 Delhi 91 O (C N 16) 

•— Ss. 227 and 128 — - Power to dispew' 
assembly — Who can exercise ~ Refusal o 
failure to disperse — Effect — Action can b' 
taken under S. 128 — Unlawful character o 
assembly has to be determined under S. 141 
I. P. C. — Disobedience of command unde 
S. 127 is not a relevant considerab'on — (Pena 
Code (1860), S. 141) 

All 180 B (C N 25 
— S. 128 — Unlawful assembly — rower h 
disperse assembly — Who can exercise — Re 
fusal or failure to disperse — - Effect — Scf 
Criminal P. C. (1898), S. 127 

AU 130 B (C N 25 

S. 145 — In passing order under S. 145 

Magistrate is not bound by report of Pob’ce — 
He has lo make his msm judicial enquiry 

hlanipur 27 (C N 10’ 

^5.. 1.45. — .Smuy*. — emrjftrtij attarW. 

under Section 145 (4) — Later, temporarj 
injunction issued by civil court in resp^ o 
same property — Subsequently, Magislrati 
appointiiig Tehsildar as Receiver — Appoin* 
ment is vaL'd — (Civil P. C. (1^8), Oroer 3! 
Rule 1, Order 21, Rule 54) 

Raj 82A (C N 1’ 

S. 143 (4) — Attachment of propeit 

under — Appointment of Receiver — Kc 
diallengcd within time prescribed — Cannc 
be challenged in revision against appointmen 
— See Criminal P. C. (1898). S. 439 

, Raj 82 B (C N 17 

S. 146 (X) — Attachment of land unde 

and direcOng parties to Civil Court to resolv' 
dispute as lo possession — Suit for declaratioi 
— Dismissed for non-appearance — Sub 
sequent suit for same relief — \Vi>etber barrel 
— See Limitatioa Airt (1908), S. 23 

J and K 4S (C N 11 

S. 156 (2) — Irregularity in investigaticn 

— Objection as to — Must be raised at a« 
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CRI^HNAL P. C. (contd.) 

early stage of trial-^ee Drugs and Cosmeb'cs 

Act (1940), S. 22 Andh Pra 99 D (C N 31) 

S. 136 (2) — Complaint under S. 32 (1), 

Drugs Act, by Inspector on basis of investiga- 
tion conducted by unauthorised Inspector — 
. Effect on cognisance — See Drugs and Cosm- 
' tics Act (1940), S. 21 

Andh Pra 99 B (C N 31) 

S. 16S (5) — Investigation under S. 132 

Income-tax Act, 1961 — Not in the nature of 
investigation into any offence — See Income- 
tax Act (1961), S. 132 

Delhi 91 M (C N 16) 
S. 165 (1) — Search and seizure of docu- 
ments — Authorised officer is not required to 
record reasons for — ‘ See Income-tax Act 
(1961), S. 132 (as amended bv Act 1 of 1965) 

Delhi 91 L (C N 16) 

S. 173 — Report by police officer in a 

non-cognisable case — Must be treated as a 
police report udthin Ss. 251, 251-A and 252 — 
See Criminal P. C. (1898), S. 251-A 

All 123 B (C N 23) 

S. 190 — Report by police officer in a 

non-cognisable case is a police report — Pro- 
ceedings before Magistrate on basis thereof 
cannot be under S. 251-A — Cognisance so 
taken is only in nature of error in proceeding 
antecedent to trial — See Criminal P. C. 
(1898), S. 251-A All 123 B (C N 23) 

^ S. 190 — Violation of R. 3 of Inmorted 

Foodgrains (Prohibition of UnauthorisecT Sale) 
Order — Cognisance taken on basis of report 
of Maffistrate deputed to search premises of 
accused — Trial — Validity — See Essential 
Commodities Act (1955), S. 7 

Pat 105 (C N 27) 

^S. 190 (1) — Complaint under S. 32 (1), 

Drugs Act — Investigation conducted by un- 
authorised Inspector — Power of Court Jo take 
cognisance — See Drugs and Cosmetics Act 
(1940)i S. 21 Andh Pra 99 B (C N 31) 

S. 192 — Stage at which transfer should 

be ordered — Cognisance of case taken — 
Enquiry directed against one of accused — No 
order made on enouiry report — Case trans- 
ferred — Transfer legal 

Pat 97 (C N 24) 

Ss. 205, 540-A — Exemption of accused 

from appearance — Mffien can be refused 

Mys 95 A (C N 21) 
Ss. 205 and 540-A — Exemption of accus- 
ed from personal appearance when refused — 
Status of accused when disregarded 

M}'s 95 C (C N 21) 

Ss. 205, 340-.4. and 2SS — Exemption 

from appearance granted to accused till stage 
of recording of ewdence — Does not last till 
duration of enquiry when evidence is to be 
used under S. 2S8 

Mys 95 D (C N 21) 

S. 209 (1) — Applicability — Provision 

does not enable a Magistrate to discharge ac- 
cused regarding some of the offences and try 
them for others — He can either discharge tlie 
accused or tr\’ them or send them for trial 
before a Magistrate of competent jurisdiction 

Ker 68 (C N 14) 


CRIMINAL P. C. (contd.) 

S. 237 - — Concurrent finding of facts — 

Interference in revision — See Criminal P. C. 
(1898), S. 439 Orissa 36 (C N 17) 

S. 238 — Concurrent findings of facts — 

Interference in revision — See Criminal P. C. 
(1898), S. 439 Orissa 36 (C N 17) 

• S. 251 — Report by pohee officer in a 

non-cognisable case — Must be treated as a 
police report within the section — See Crimi- 
nal P. C. (1898), S. 251-A 

All 123 B (C N 23) 
^ — j-Ss. 251, 252, 25TA — Cases instituted on 
‘Police Report’ — Expression ‘Police Report’ 

— Meaning — • Offences under Assam Opium 

Prohibition Act — Report of excise officer 
though he is invested with powers of a police 
officer for purposes of investigation of offences 
is not a police report — Procedure to be fol- 
lowed is one laid dosvn by S. 251 (b) — Crimi- 
nal Revision 108 of 1963 (Assam), D/-17-1- 
1964, Overruled Assam 36 (C N 9) 

Ss. 251-A, 251, 252, 173, 190. 537 — 

Essential Commodities Act (1955), Ss. 7, 3 — 
Prosecution under — Offence, a non-cogniz- 
able offence — Report by police officer even 
though in non-cognizable case must be treated 
as police report wathin the meaning of Ss. 251, 
251-A and 252 — Proceedings before Magis- 
trate on basis tliereof cannot but be under Sec- 
tion 251-A — Defect in investigation — 
Cognizance so taken is only in nature of error 
in proceeding antecedent to trial — Defect 
will be curra under S. 537 

All 123 B (C N 23) 

S. 251-A — Cases instituted by police re- 
port — Expression Tolice report’ — Meaning 

— Procedure to be followed in such cases — 
See Criminal P. C. (1898), S. 251 

Assam 36 (C N 9) 

S. 252 — Report by police officer in a 

non-cognisable case — Must be treated _ as 
police report within the section — See Criminal 
P. C. (1898), S. 251-A AH 123 B (C N 23) 

S. 252 — Expression ‘police report’ — 

Meaning of — Report of Excise Officer, though 
invested with powers of a police officer for 
purposes of investigation is not a police report 

— See Criminal P. C. (1898), S. 251 

Assam 36 (C N 9) 

S. 2-52 — Trial for x'iolation of Imported 

Foodgrains (Prohibition of Unautliorised Sale) 
Order — Validity of procedure — See Essen- 
tial Commodities Act (1955), S. 7 

Pat 105 (G N 27) 
S. 255 — Trial for violation of R. 3. Im- 
ported Foodgrains (Prohibition of Unauthoris- 
ed Sale) Order — Procedure — _^Validit^ — 
See Essential Commodities Act (1955), S. 7 

Pat 105 (C N 27) 

S. 256 (1) — Trial for violation of R. 3 of 

Imported Foodgrains (Prohibition of Unauth- 
orised Sale) Order — Procedure “ 

See Essential Commodities Act (19o5), S. / 

Pat 105 (C N 27) 
^S. 262 (1) ~ Violation of R. 3 of Import- 
ed Foodgrains (Prohibition of Unauthorised 
Sale) Order — Trial — \’;alidify of Pjooedure 

— See Esscnti.il Commodities Act (UJoo), S.7 

Pat 105 (C .N 27) 
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CIU^^NAL P. C. (conld.) 

Ss. 288 and 353 — Evidence recorded io 

dbseiice of accused — Whether can be used 
as substantive evidence under S. 288 — S. ^8 
must be strictly complied with 

Mys 95 B (C N 21) 

S. 288 — Exemption from appearance — 

Duration — See Criminal P. C. (1898), S. 205 

Mys 95 D (G N 21) 

S. 353 — Evidence recorded in absence 

of accused — Use of, as substantive evidence 

— Essential — See Criminal P. C. (1898), 

S. 288 Mys93B(CN21) 

S. 367 — Lower Court's concurrent find- 
ings of conviction giving convincing reasons for 
placing reliance on prosecution witnesses and 
accepting prosecution case — Held there were 
no compelling reasons for differing irom .the 
concurrent findings — See Criminal P. C. 
(1898), S. 439 Orissa 36 (C N 17) 

— — Ss. 386 (1), Proviso and 401 — Penal 
Code (I860}, Ss. 64, 68 and 69 — Imprison- 
ment in default of fine — Undergoing of im- 
prisonment does not operate as discharge or 
satisfaction of fine — Special circumstances (o 
he mentioned — llemission of part of imprison- 
ment under S. 401 is illegal — Remission can- 
not amount to undergoing the whole term 
awarded All 116 (C N 21) 

Ss. 388 (1) lb) Hit) and 581-A — Order 

for award of costs In contempt proceedings — 
Warrant ordered to be sent to Collector auth- 
orising him to realise the amount Held, 
that me section had no application, but (hat 
the High Court had inherent power to execute 
and enforce its order 

Pat 70 C (C N 17) 
— — S. 401 — Imprisonment in default of line 

— Undergoing of imprisonment does not 
operate as discharge or satisfaction of fine 

— Special -circumstances to be mentioned — 
Remission of part of imprisonment under Sec- 
tion 401 is illegal — Remission cannot amount 
to undergoing the whole term awarded — Sec 
Criminal P. C. (1898), S. 386 (I), Prtniso 

All IIG (C N 2ll 

— iiftr.xeJAT' -to 

Co-operative society entrusted with its funds 
and responsible to keep cash and accounts — 
Causing false entries to be made showing sham 
payments to his friends and relatives — Con- 
travention of bye-laws — Secretary h'able — ; 
His absence at the time of alleged payments,' 
held, could not absolve him — Prior prosecu- 
tion for offences under Ss. 60 and 63 of the 
Bombay Co-operative Societies Act, held, .no 
bar to trial for offences under Penal Code — • 
See Penal Code {I860), S. 408 

Tripura 31 A (C N 8) 
— ; — Ss. 417, 423 — Appeal against acquittal 
— ^ High Court can accept evidence disbeb'ev- 
ed by lower JCourt Raj 86 C (C N 18) 

S. 417 (3) — Ri^t of complainant — 

Appeal against acquittal — Court can set aside 
the acquittal if it is incorrect — Lower (Touits 
judgment need not be characterised as perverse 
Tripura 31 C (c N 8) 

S. 42-3 — Appeal against acquittal — • 

Powers of High Court same as in appeak 


C3UMINAL P. C. (confd.) ’ ' ‘ ' 

against conviction — See Criminal P. C. 
(1898). S. 417 Raj 56 C (C N 18) 

Ss. 439, 007, 237 and 238 — Prosecution 

under Ss. 148, 149, 323, 324 and 426, I.P.C. 

— Conviction under Ss. 323 and 352, I.P.C. 

— Prosecution wanted to prove assault of 
serious nature — Lower courts on evidence 
of prosecution witnesses coming to finding that 
instead of committing graver offence accused 
have comnwtted lesser offence — It cannot be 
said that substratum of prosecution is disbeliev- 
ed and accused are convicted on reconstruct- 
ed story made out by lower courts — Convinc- 
ing reasons given by lower courts for placing 
reliance on prosecution witnesses and in ac- 
cepting prosecution case as proved — Held 
there were no compellii^ reasons to differ from 
concurrent findings of fact 

Orissa 36 (C N 17) 

Ss. 439 and 145 (4) — Property attached 

tmder Section 145 (4) — Jubseqaenffy Re- 
ceiver appointed — Attachment order not 
challengerf within prescribed time — Revision 
against such appointment — Question of emer- 
gency at the time of ordering attachment can- 
not be canvassed Raj 82 B (C N 17) 

Ss. 517, 10 — Sessions judge directing 

District Magistrate to deliver proceeds of sale 
of subject matter of offence to accused on his 
furnishing security bond to the satisfaction of 
the District Magistrate •— Additional District 
Magistrate can accept the bond — - Direction 
of Sessions Judge not mentioning in whose 
favour bond has to be executed ~ Bond in 
favour of State Government is not bad -y 
Criminal Misc. Case No. 28 of 1964, D/-16-6- 
1964 (Cal), Reversed 

SC 189 A (C N 33) 

^ ^S. 517 — • Scope — hierely provides sum- . 

maty method for maintaining status quo ante 
~ Rival claims as to ownership and possession 
of idol Idol in possession of accused since 
some time past not without any basis or right 
— Accused acquitted in complaint case under 
S. 406 Penal Code, but directed to deliver 
Dhvsical possession of idol to complainant — 
Direction ‘held was wrong — Such rival claims 
could not be decidetl in criminal cases — 
Penal Code (1860). S. 406 

Orissa 50 (C N 23) 

S. 537 — Cognisance taken by Magistrate 

on basis of a report by police officer in a non- 
CQgnisable case — Defect in investigation — 
Etefect will be cured under S. 537 — See 
Criminal xP. C. (1898), S. 251.A 

. , All 123 B (C N 23) 

S. 537 — Complaint under S. 32 (1), 

Drugs 'Act — Investigation by unaulbprised 
Inspector — Cognisance by Court — Trial, if 
bati — See Drugs and Cosmetics Act (1940), 

S. 21 Andh Pra 99 B (C N 31) 

-H — S. 537 — Trial for violation of R. 3 of 
Imported Foodgrains (Prohibition of Unauth- 
orised Sale) Order — Prosecution and defence 
witnesses, examined on same day — Trial 
illegal — No cure under S. 537 — See Essen- 
tial Commodities Act (1955), S. 7 
' ' - Pat 105 (C N 27) 
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CRIMINAL P. C. (contd.) 

— ^S. 540-A — Exemption of accused from 
appearance — \^’Iien can be refused — See 
Criminal P. C. (1898), S. 205 

Mys 95 A (C N 21) 
— : — S. 540-A — Exemption of accused from per- 
sonal appearance — \Mien can be refused — 
Status or accused when disregarded — See 
Criminal Procedure Code (189^, S. 205 

Mys 95 C (C N 21) 

S. 540-A — Exemption from appearance 

granted to accused — Duration — See Crimi- 
nal P. C. (1898), S. 205 

Mys 95 D (C N 21) 
— — S. 561-A — Conviction for contempt of 
Court — High Court has inherent powers to 
award costs — See Contempt of Courts Act 
(1952), S. 4 Pat 70 A (C N 17) 

S. 561-A — Award of costs in contempt 

proceedings — High. Court has inherent power 
to execute , and enforce its order — See Crimi- 
nal P. C. (1898), S. 386 (1) 

Pat 70 C (C N 17) 

DELHI HIGH COURT ACT (26 of 1966) 

S. 10 — Civil P. C. (1908), Section 2 (9) 

— Judgment — Meaning of ‘judgment' in Cm! 
P. C. not helpful in ascertaining meaning of 
‘judgment’ in Section 10 

Delhi 85 A (C N 15) (FB) 

S. 10 — Judgment — Meaning of ex- 
plained — See Letters Patent (Lahore) Cl. 10 
Delhi 85 B (C N 15) (FB) 

S. 10 — Court-fees Act (1870), Sch. I, 

Art. 1, Sch. II, Art. 11 — Judgment of Single 
Bench is appealable under S. 10 — Determina- 
tion of Court-fee on appeal — “Judgment”, 
meaning of explained 

Delhi 85 C (C N 15) (FB-) 

DRUGS AND COSMETICS ACT (23 of 
1940) 

S. 21 — A appointed as Inspector for 

Hyderabad District — B appointed as Inspec- 
tor for twin cities of Hyderabad and Secunde- 
rabad — Held, given a plain meaning to the 
term, Hyderabad District, it would include 
twin cities of Hyderabad and Secimderabad — 
Merely because B was appointed for twin cities 
it caimot be held that A was appointed for 
Hyderabad District e.xcluding twin cities of 
Hyderabad and Secunderabad 

Andli Pra 99 A (C N 31) 

Ss. 21, 22, 32 (1) — Criminal P. C. 

(1898), Ss. 156 (2), 190 (1), 537 — Complaint 
lodged by Inspector under Section 32 (1) — 
Investigation, however, made by another In- 
spector not authorised to in\’estigate in the 
area — Power of Court to take cognizance — 
Trial, if bad Andh Pra 99 B (G N 31) 

S. 22 — Complaint lodged by Inspector 

under Section 32 (1) on basis of investigation 
by an Inspector not authorised to do so in 
the area — Power of Court to take cognisance 

— See Drugs and Cosmetics Act (1940). Sec- 
tion 21 Andh Pra 99 B (C N 31) 

S. 22 — Criminal P. C. (1398), S. 156 (2) 

— Objections regarding irregularifj’ in investi- 

gation must be raised at the earliest sface of 
trial Andh Pra 99 D (G N 31) 


' DRUGS AND COSMETICS ACT (contd.) 

■ Ss. 23, 25 — Sample taken by person 

who is not authorised Inspector — Report of 
Government Analyst on such sample, if sub- 
stantive evidence. AIR I960 All 460, Dissent 
from Andh Pra 99 C (C N 31) 

S. 25 — Sample taken by unauthorised 

Inspector — Report of Analyst on such sam- 
ple, if substantive evidence — See Drugs and 
Cosmetics Act (1940), S. 23 

Andh Pra 99 C (C N 31) 
S. 32 (1) — Complaint under by Inspec- 
tor — Investigation made by unauthorised 
Inspector — Cognisance — Trial — Validity 
— See Drugs and Cosmetics Act (1940), Sec- 
tion 21 Andh Pra 99 B (C N 31) 

EASTERN BENGAL AND ASSAM EXCISE 
ACT (1 of 1910) 

S. 9 (4) — Cancellation of licence to sell 

potable foreign liquor granted by Excise Col- 
lector — Cancellation by Finance Secretary'’ — 
Order is illegal — See Eastern Bengal and 
Assam Excise Act (1 of 1910), Section 32 

Manipur 30 B (C N 12) 

Ss. 29, 9 (4) — Licence to sell potable 

foreign liquor granted by Excise Collector 
(Deputy Commissioner) to proprietor of restau- 
rant — Cancellation of licence by Finance 
Secretary — Order is illegal — Board has also 
no authority suo motu to cancel Ucence 

Manipur 30 B (C N 12) 

S. 32 — Licence to sell potable foreign 

liquor to proprietor of restaurant — Breach of 
some of the conditions by licencee — Proprie- 
tor of restaurant held not entitled to claim as 
a matter of right renewal of his licence — 
This is matter purely in the discretion of Chief 
Commissioner — Court cannot compel him to 
exercise discretion in favour of licensee — 
(Constitution of India, Article 226 — ^hlanda- 
mus) Manipur 30 C (C N 12) 

EDUCATION 

—KERALA UNnOERSITY ACT (14 of 1957) 

Statues under — Statute I, Chapter VII, 

Cl. 3 (.xx\’ii) — Constitution of India, Art. 226 

— Misconduct by' student in examinaUon — 
Inquiry' into — Show cause notice to student 
after inquiry — Report of inquiry not given to 
student — Not a breach of rule of natural 
justice — (Natural justice — Principles) 

SC 198 B (C N 37) 

Ss. 19N, 28 and Statute 1, Chapter VII. 

Cl. 3 (xxs’ii) — Misconduct by student in exa- 
mination — Inquiry' — Appointment of per- 
son other than Principal of the concerned Col- 
lege as Inquiry Officer — Legality — (Natural 
justice — Principles) 

SC 198 A (C N 37) 
S. 28 — Misconduct by student in exa- 
mination — Inquiry — Appo'intment of person 
other than Principal of concerned College as 
Inquiry Officer — Legality — See Education 

— Kerala University Act (I4 of 19.57), S, 19N 

SC 198 A {C N 37) 

Sfahite 1, Chanter VII, Cl. 3 (xxs'ii) — 

Misconduct by student in e.xamination — In- 
quiry- — .Appointment of person other than 
Principal of concerned College as Inquiry 
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EDUCATION — KERALA UNIVERSm 
ACT (contd.) 

Officer — Legality — See Education — Kerala 
University Act (14 of 1957), Section IBN 

SC 198 A (C N 37) 

—KERALA EDUCATION ACT (6 of 1039) 

Ss. n, 12 (2), 36 — Kerala Education 

Rules (1939), Rules 67, 75 and 77 — (as 
amende in 1963) — Disciplinary action 
apainst teachers — Rules constituting ori^al 
aulhoritj' in Officers (other than Manager of 
Schools) — Rules are void being repugnant 
to Sections 11 and 12 (2) 

Ker 91 (C N 21) (FB) 

S. 12 (2) — Disciplinary action against 

teachers — Rules constituting original autho- 
rity in Officers (other than Manager of Schools) 
Rules are void as being repugnant to Ss. 11 
and 12 (2) ■ — See Education — Kerala Edu- 
cation Act (6 of 1939), Section 11 

Ker 91 /C N 21.) /FR) 

S. 36 — Disciplinary action against 

teachers — Rules framed — Rules held »’0«d 
as being repugnant to Sections 11 and 12 — 
See Education — Kerala Education Act (6 of 
1939), Section 11 Ker 91 (C N 21) (FB). 

—KERALA EDUCATION RULES (1939) 

— R. 67 — Validity — See Education — 
Kerala Education Act (6 of 1959). Section 11 
Kerala 91 (C N 21) (FB) 
— R. 75 — Validity — See Education — 
Kerala Education Act (6 of 1939). S. 11 

Ker 91 (C N 21) (FB) 

' — R. 77 (as amended in 1965) — Validity — 
See Education— Kerala Education Act (6 of 
1959). S. 11 Ker 91 (C N 21) (FB) 


ELECTRICTTY ACT (9 of 1910) 

S. 3 (f), Sch. Cl. (12) — Bombay Electri- 
city (Surcharge) Act, (as extended to Ajiner 
Kfervvara by Ajmer hfenvara Extension of Lass's 
Act, 1947) (19 of 1946), Sections 3. 4 — Com- 
petency of Legislature to provide for surcharge 

— No conflict in Clause 12 of Schedule in 
former Act and Sections 3 and 4 of latter Act 

— Notification issued hy Chief Commissioner 
of Ajmer les^jong surcharge is not ultra vires 
the provisions of Electricity Act — F. A. No. 
67 of 1936, D/-22-9-i964 (^j). Reversed — 
(Constitution of India, Articles 246, 254, Sec- 
tion 7, List HI, Entry 38) 

SC 227 C (C N 42) 

■ S. 7 (Prior to its amendment in 1959), 

• — Electricity (Supply) Act (1948), Section 71 
(Prior to its repeal in 1959) — Bight and op- 
tion of State Government or local authority to 
purchase undertaking — State Electricity Board 
if can exercise such right 

SC 239 B (C N 44) 
— Section 7 (1), (2) and (4) (Prior to its 
amendment in 1959) — Purchase of 

undertaking — Exercise of option to x>undiase 
as well as electing to purchase is one mtegral 
process and not t\xo independent steps — SpL 


ELECTRICrrr act (contd.) 

CivU Appin. No. 94 of 1962, D/- 31-10-1963 
(Guj.), Reversed. 

SC 239 A (C N 44) 

Scb., Cl. (12) — Competency of Legisla 

lure to provide for surcharge — No conflic 
in Clause (12) of Schedule in former Act anc 
Sections 3 and 4 of latter Act — Notificatioi 
issued by Chief Commissioner of Ajmer 
ing surcharge is not ultra vires the provisions 
of Electrici^ Act — See Electricity Act (1910), 
SecUon 3 (f) SC 227 C (C N 42) 

ELECTRiaTY (SUPPLY) ACT (34 of 1948) 


S. 71 (Prior to its repeal in 1959) — Ri^t 

and option of State Government or local autho- 
rity to purchase undertaking — Stale Electri- 
city Board if can exercise such right — See 
Electricity Act (1910) (Prior to its amendment 
in 1959), Section 7 

SC 239 B (C N 44) 
EMPLOTEES' PROVmEAlT EVSDS ACT 
(19 of 1932) 

— — S. 1 (3) (b) — Government Notification 
No. GSR 348, D/-7-3-62 — Trading or Com- 
mercial establishment’ — Concerns selling onlv 
goods manufactured by them fall \vithm Trad- 
ing or Commercial establishment’ within the 
meaning of the notification ,, 

Bom 95 B (C N 19) 
S. 1 (3) (b) and (a) — Expression “any 
other establishment” refers to any establish- 
ment not falling under Clause (a) whether ft 
is a factory or not. AIR 1967 Madb Pra 157. 
Dissented from Bom 95 C (C N 19) 

ESTATE DUTY ACT (34 of 1953) 

S. 2 (15) — Property passing or deemed 
to pass on death — \Vhat is — See Estate 
Duty Act (1953), S. 6 Cal 139 A (C N 23) 
— —S. 2 (15) — Property of deceased — 'Con- 
verted from one species into another by any 
method’ — Meaning of — Conversion con- 
templated by section indicated 

Cal 139 C (C N 23) 


■ Ss. 6, 10 and 2 (15) — TVoperty pass- 

ing or deemed to pass .on hb death” — Wife 
of X purchasing house in her own name and 
with her own funds under a regbtered sale- 
deed executed by owner 12 years before her 
husbands death — Title deed cannot be call- 
ed benami — Wife living in house along with 
husband since date of purchase — No legal 
evidence to shoxv that purchase money was 
advanced by husband or that he used house 
as hb mvn dwelling house — ■ House held 
could not pass or be deemed to zu^s on bus- 
band's death so as to be includea in estate of 
deceased for purposes of estate duly 

Cal 139 A (C N 23) 

• S. 10 — Property passing or deemed to 

pass on death — Held that on facts and cir- 
cumstances of the case house purchased by 
ivife in her own name could not be includea 
IQ principal value of the estate of deceased — 
See Estate Dufy Act (1933), Section 6 

Cal 139 A (C N 23) 

■ S. 10 — Scope and inferpretafion — Pro- 

perty taken under gift — ^Vhe^ deemed to 
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ESTATE DUTY ACT (contd.) 
pass on donors death — Conditions for — 
possession and enjoyment of property by donor 
should.be in proprietary right and not in virtue 
of marital rights Cal 139 B (C N 23) 

ESSENTIAL COMMODITIES ACT (10 of 
1955) 

Ss. 3, 5 — U. P. Foodgrains Dealers 

Licensing Order (1964), Clauses 3 (2), 2 (a) — 
Presumption under Clause 3 (2) — Person en- 
gaged in business of selling and purchasing 
goods — Wheat found in his possession in ex- 
cess of ten quintals — Presumption under 
Clause 3 (2) would be that it was stored for 
purpose of sale — He would be person en- 
gaged in business of selling or purchasing food- 
grains All 123 A (C N 23) 

■; S. 3 — Non-cognisable case — Defect in 

investigation — Cognisance — Effect — See 
Criminal P. C. (1898), Sechon 251-A 

All 123 B (G N 23) 

S. 5 — Person engaged in business of 

purchasing and selling goods — Found in pos- 
session of wheat in excess of prescribed maxi- 
mum — ; Presumption would be tliat it was 
stored for purposes of sale — See Essential 
Commodities Act (1955), Section 3 

All 123 A (C N 23) 

S. 7 — Non-cognisable case — ^Defect in in- 
vestigation — Cognisance — Effect — See 
Criminal P. C. (1898), S. 251A 

All 123 B (C N 23) 

Ss. 7 and 12A — Violation of Rule 3 of 

Imported Foodgrains (Prohibition of Unautho- 
rised Sale) Order — Cognisance taken on basis 
of report of magistrate deputed to search pre- 
mises of accused — Prosecution and defence 
witnesses e.xamined on same date — Trial 
illegal — No cure under Section 537, Cr. P. C. 
— (Imported Foodgrains (Prohibition of Un- 
autliorised Sale) Order (1958), Rule 3) — (Cri- 
minal P. C. (1898), Sections 4 (1) (w), 190, 
262(1), 252, 255, 256(1) and 537) 

Pat 105 (C N 28) 

S. 7 (1) (a). Proviso — Prosecution under 

Sech’on 7 read with Section 3 — Sentence of 
fine only awarded — Reasons given by Magis- 
trate being age of accused, his being first of- 
fender, length of trial and loss sustained bj'^ 
accused — Reasons held to be most unsatis- 
factory — Reduction of fines from Rs. 2,000 
to Rs^ 1,000 by Sessions Judge in appeal held 
not justified — Offences of this type deserve 
deterrent punishment All 123 C ,(C N 23) 

S. 12A — Violation of Rule 3 of Imported 

Foodgrains (Prohibition of Unauthorised Sale) 
Order -r- Trial for — Validity — See Essential 
Commodities Act (1955), Section 7 

Pat 105 (C N 27) 

EWDENCE ACT (1 of 1872) 

S. 3 — Evidence — Land acquisition 

proceedings — Market value of land — Refer- 
ence by appellate Court after conclusion of 
arguments to documents which are not part of 
record is not permissible — They should _ be 
admitted as fresh evidence and parties given 


E\TDENCE ACT (contd.) 
opportunity- to rebut them — Civil P. C. 
(1908), O. 20, R. 4, O. 41, R. 27. AIR 1964 
Madh Pra 196, Reversed 

SC 255 B (C N 47) 
S. 3 — ^Appreciation of evidence — Oral evi- 
dence — Civ-il cases — In assessing the value 
of the evidence Judges are bound to call in 
aid their experience of life and test the evi- 
dence on basis of probabilities — Evidence of 
only one party- even when no evidence of re- 
buttal is led by opposite party need not neces- 
sarilv be acceptea 

SC 255 C (C N 4’;0 
S. 3 — Proved — Appreciation of Evi- 
dence — See Trusts Act (1882), S. 19 

Delhi 75 E (C N 14) 

Ss. 3, IS — Statement of accused — ^It is 

not open to Court to dissect statement and 
pick up part which is incriminating and reject 
part which is" exculpatory- 

Guj 69 A (C N 14) 
S. 3 — Appreciation of evidence — Con- 
current findings of facts — Interference in 
revision — See Criminal P. C. (1898), S. 439 

Orissa 36 (c N 17) 

S. 5 — Information gathered as a result 

of illegal search and seizure — Admissibility in 
evidence — See Constitution of India, Art. 19 
Delhi 91 O (C N 16) 

-Ss. 17, 24 — Admission — VTiat is — 


Statement e.xplaining a discrepancy in accounts 
maintained by Secretary of a Co-operative 
Society- in reply- to a Memo from the Co-opera- 
live Registrar — Registrar entitled to call for 
information under Ss. 54 and 60 (b) of the 
Bombay Co-operative Societies Act — ^tat^ 
ment in reply in an admission under S. 17 and 
not hit by S. 24 — (Bombay- Co-operative 
Societies Act (7 of 1925), Ss. 54, 60 (b) and 
(c) ) ’ Tripura 31 B (C N 8) 

S. IS — Statement of accused — Court 

cannot dissect it and pick up part_ which is 
incriminating and reject part which is cxculpa- 
tor\- — See Evidence Act (1872), S. 3 

Guj 69 A (C N 14) 

S. IS — Suggestions put in cross-e.xamina- 

tion Guj 69 B (C N 14) 

_S. 23 — Admission by Counsel of party 


made without prejudice to his contention does 
not bind tlie party- — An incorrect admission 
on a question of law also does not bmd the 
parly Manipur 23 B (C N 9) 

S. 24 — Admission— Vliat is— Statement 

explaining a discrepancy- in accounts maintam- 
ea by- Secretary- of a Co-operative Soci^ _»n 
reply- to a Memo from the Co-onerativo Regis- 
trar — Registrar entitled to call for informa- 
tion under Ss. 54 and 60 (b) of the Bombay 
Co-operative Societies Act — Statement la 
replv is an admission under S. Ij _and not hit 
by S. 24 — See Evident Act (IS'2), S. 17 

Tnpura 31 B (C N 8) 

S. 34 — Books of accounts — Hclcvang^ 

Tripura 26 E (C N i) 

Ss. 50 and 60 — Conduct of a member. 

of familv — Evidence of a person Jnwng 
spcci.'il ii!c.uis of knowledge admissible -— He 
need not be a member of the family — Person 
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EMDENCE ACT (conld.) 
watching the conduct of members to be treat- 
ed ‘as nenon wtb special means of knowledge 

— Sncn person’s evidence must be admissime 

under Si 60 ' • Pat 82 (C N 20) 

S. ‘‘60 — Conduct of member of family 

— ' ‘ Person watching the conduct of members 
to be treated as person with special means of 
knowledge' — Siich person’s evidence is admis- 
sible under S. 60 — See Evidence Act (1872), 

S:'50 , Pat 82 (C N 20) 

Ss. 63, 65 — Copy of copy not admis- 
sible / ) ) ' Tripura 26 F (C N 7) 

- — 65 — Certified copy of deed — When 
admissible — See Evidence Act (1872), S. 66 
. . : - _ - Mys 103 C (C N 23) 

— ^^.'63 — Copy of a copy, not admissible 

— See Evidence Act (1S72), S. 63 

Tripura 28 F {C N 7) 

S. G5 (a) and (f) — Clause (a) is not 

controlled by iClauso (f) — When case falls 
under Clause (a), any secondary evidence (a 
plain copy of the document) and not neces- 
sarily certified copy of document is admissible, 
though the case may also fall under Clattse (ij 
SC 253 <C N 40) 

S». 66 and 65 — Deed of Wakf — PJaln- 
tiff'mosquo claiming possession of property as 
trustee ■— Defendant claiming the property as 
her own and knowledge of execution of wakf- 
nama by her deceased husband dented — 

Defendant giving in evidence that she might 
be in possession of the deed though she was 
not sure of it — Hefd, that the case fell under 
S. '62 (2) and no notice was rei^^uired to be 
given 'hnd the certified copy of the deed was 
admissible In' evidence 

: ' ftfy* 103 C (C N 23) 

— ^S. 73 — Under Ss. 4 and S of Identifica- 
tion.of Prisoners Act accused can be compelled 
to give his measurements ~ His refusal or 
resistance ' entitles -authorities to use reason- 
able' force to get measurements — Word 
“measurements” as defined in S. 2 (a) of that 
Act does not include 'specimen liandwnling 
and accused cannot be compelled to give speci- 
men under Ss. 4 and 5 — However, a Alagis- memory 
■rrdie/nas power unher h. "73 o'l (ne Xvihence ^ * 


EMDENCE ACT (contd.) 
to traasler rniyati land — (SontbaJ Parganas 
Settlement Regulation (3 of 1872), S. 27 U))— 
AIR 1964 Pat 254. Reversed 

SC 204 B (C N 38) 
Sj. 101-104 — Suit for rendition of ac- 
counts against trustee — Death of trustee — 
Liability and duty of L. B.s of deceas^ trustee 
— Buroen of proof to show that monies were 
due from deceased is on the plaintiff — See 
Trusts Act (1882), S. 19 

Delhi 7S D (C N 14) 
Ss. 101-104 — Scope — If no or insuffi- 
cient evidence is given, party who has to prove 
his case in order to succeed in an action, must 
fail (Obiter) J and K 36 A (G N 10) 

Ss. lOl-lOi — Standard of proof — Stan- 
dard of proof for establishing corrupt practice 
should be that of criminal ease — See Repre- 
sentation of the People Act (1951), S. 129 

J and K 36 G (C N 10) 

Ss. 101-104 — See Limitation Act (1908), 

Art. 144 Mad 90 D (C N 23) 

— — Ss. 101 to 101 — Allegation of fraud to 
save liroifalion — Burden of proof — See 
Limitation Act (1963), S. 17 ^ 

Orissa 63 C (C N 26) 
— Ss. 101-104 — - Storing agent ■— Liability 
to return goods — Burden of proof — See 
Contract Act (1872), S. 148 

Tripura 26 G (C N 7) 

. 115 —■ Grant of certificate under 

O, 21. R. 94, Civil P. C., to representative _ of 
deceased purchaser — Estoppel — See Civil 

P. C. (1908), S. 11 Afys 73 B (C N 16) 

«_«S. 145 __ Inconsistency between com- 
plainant's evidence and complaint petition on 
a point ~ Complainant’s attenUoa not drawn . 
under S. 145 to such inconsistency — - Com- 
piainant’s evidence on such point corroborated 
Dy prosecution and even defence witnesses — 
Concurrent finding of fact of botli lower courts 
oo such point in favour of complainant — In 
revision, defence cannot take advantage of 
such inconsistency Orissa 59 A (C N 25) 

S< 139 100 — Use of writing for refresh- 

Tripura 26 D (C N 7) 


Act to direct aa accused to give finger tronres- 
sions as well as specimen svriting — Refusal 
svill entail in prosecution under S. 180 FenaJ 
Code ‘ — '■ Giving of thumb mark or specimen 
handwriting does not offend against Art. 20 (3) 
of Constimtion — See Constitution of India. 
Art. 20 (3) I ■' Manipur 22 (C N 8) 

^S. 92 — Terms of agreement clear and 

unambiguous — No oral evidence could be 
permitted — See Fon^-ard Contracts (Regula- 
tion) Act (1932), S. 15 ‘ 

’ Andb Fra S8 (C N 29) 
Ss. 101 to 104 ! — Person setting up invali- 
dity of transfer by way of exchange under S. 27 
(I), Sohthal Parganas Settlement Regulation — 
Burden- of proving that subject-matter of ex- 
change was raiyati land situate in Sonlbal 
Parganas lies on him — Discharge of onus — 
Onus shifts to other side to show that transfer 
comes within exception to rule laid down in 
S)'27 (1) and be must show that Record of 
Rights contained an entry authorising transferor 


160 — Use of writing for refreshing 
memory — See Evidence Act (1872), S. 159 • 
Tripura 26 D (C N 7) 

^S. 187 — Civil P. C. (1908). S. 99 — 

Land Acouisifion proceeding — Compensation 
awarded by Land Aeguisitftn Officer suhstan- 

a enhanced by High Court relying on 
lussible evidence — Evidence of claimant 
rejected by High Court - — No appeal by 
Government against enhancement of com- 
pensation — If inadmissible evidence were not 
relief the compensation allowed by Land Ac- 
qtfisition Officer would have remained — 
Claimant cannot therefore complain against 
High Court that it has taken into considera- 
tion inadmissible evidence 

SC 255 D (C N 47) 
FORWARD CONTRACTS (REGULATION) 
ACT (74 of 1932) 

S. 2 (c) and (i) — Forward contract 

— "Ready delivery contract” — Construction 



FORWARD CONTRACTS (REGULATION) 
ACT (contd.) 

of — See Forward Contracts (Regulation) Act 
(1952), S. 15 Andh Fra 88 (C N 29) 

Ss. 15, 2 (c) and 2 (i) — Forward Con- 
tract — Ready deliverj^ contract’ — Agree- 
ment to sell, certain bales of cotton ‘before’ 
25-11-1955 entered into on 10-11-1955 — Pay- 
ment to be made after weighment of bales — 
Construction^ of — Parties canynng on busi- 
ness of buying and selling ginned cotton but 
not members of any recognised association — 
Contract, held, was not a ready deliverj' con- 
tract and was hit by S. 15 read with S. 2 (c) 

— 'Terms of agreement being clear and un- 
ambiguous, no oral e\'idence could be per- 
mitted — Contract Act (1872), Ss. 10 and 72 

— Evidence Act (1872), S. 92 

Andh Pra 88 (C N 29) 

FUNDAMENTAL RULES 

R. 56 (Assam) — Memorandum under 

raising superannuation age of all employees — 
Has tlie force of law — Writ by employee is 
maintainable — See Constitution of India, 
Alt. 226 Assam 46 A (C N 11) 

GENERAL CLAUSES ACT (10 of 1897) 

S. 3 (2) — Applicability — See Munici- 
palities — Ajmer Merwara Municipalities Regu- 
lation (1925), S. 233 

SC 227 A (C N 42) 
S. 6 — Issue of notice to purchase under- 
taking of licensee by State Electricity Board 
prior to amendment of S. 7 of Electricity Act 
1910 and repeal of S. 7l of Electricit}' (Sup- 
ply) Act, 1948 — Expirj' of licence period after 
the amendment and repeal of tljose provisions 

— S. 6 comes to the aid of Board and it could 
purchase the undertaking when new law has 
not either eigpressly or impliedly, taken away 
right acquired earlier SC 239 C (C N 44) 

S. 6 — Effect of repeal — Exchange of 

raiyati land situate in Sonthal Parganas for 
land situate outside it — Transaction is invalid 
under S. 27 (1), Sonthal Parganas Settlement 
Regulation which was in force — Subsequent 
repeal of Ss. 27. and 28 by Sonthal Tenancy 
(Supplementaiy' Provisions) Act (14 of 1949) 
cannot affect its invalidity and render it a valid 
and binding transaction 

SC 204 E (C N 38) 

Cl. S (1) — Applicability — See Court- 

fees and Suits Valuations — Court-Fees Act 
(1870), S. 13 All 142 A (C N 27) 

GENTETIAL RULES FOR TllE STATE AND 
SUBORDINATE SERMCES RULES 
See under Civil Serx’ices. 

HINDU LAW 

Adoption — Capacitv to give and take 

; Mad 72 C (C N 13) 

.\doplion — Widow’s riglit to adopt 

Mad 72 B (C N 13) 

Sficbait — Income of shebait of an idol 

as such — Nature of — - See Income-tax Act 
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HINDU LAW (contd.);/, •. < ; • 

——Widow — . Adverse . possession . against 
Hindu widow not adverse against ne.xt - rever-, 
sioners — Suit by ; reversioner ' to recover pos- 
session Starting point of limitation is 
viudows death — See Limitation.- Act- (1908), 
Art-.ldl SC 204 C (C hi' 38) 

HINDU ADOPTIONS AND MAINTENANCE 
ACT (78 of 1956) ... 

|Preamble — Scheme of the Act and its 

relation to Hindu Succession Act — See Hindu 
Succession Act (1956), Preamble •: 

Mad 72 A (C N 13) 
— -^s. 4, 5, 7. 8, 11,^ 12- 14 Effhct 
of adoption — ■ .Adoption by ‘ \vidow ‘—t Adopt- 
ed boy does not become adopted son of deceas- 
ed husband conferring upon him' rights of 
inheritance to estate of deceased husband^ 

AIR 1966 Bom 174 and AIR 1967 : All 148,' 
Dissent from Mad 72 E (C N - IS) 

S. 5 — Effect of adoption — See Hindu 

Adoptions and Maintenance Act (1956), S. 4" 

'f Mad-72 E (C N4S). 

S. 7 — Effect of , adoption See Hindu 

Adoptions and Maintenance Act (1956), "5.74 

Mad 72 E (C N 13) 
— S. 8 — Effect of adoption — See Hindu 
Adoptions and Maintenance Act (1956), - S. 4 ■' 

Mad 72 E (C N- IS) 

-S. 9 — Proceedings under by husband' -^ 

1.1 1 I .i 


(1922), S. 2 (6AA) 
-Will — Bequest 


(1925). S. 106 


Pat 95 (C N 23) 
Sec Succession -Act 
Mad 96 A (C N 23) 


;-a. a — rroceeuings uuuer oy nusoanu -np 

Whedier could be stopped for arrears of rn'airi-' 
tenance, order by the. Court — See ..Hindu 
Marriage Act (1955), S. 24 ■ .'.i.j' 

Mys 76 (C N 17) 

S. 10 (1) (a) — Term , ‘decree’ in the Act 

is not equivalent to ‘decree’ as deffned in. Civil 
P. >C. — See Hindu Marriage Act (1955).' 
S. 23 Punj 69 (C N- 14) 

S.: 11 — Effect of adoption — See Hindu 

Adoptions and Maintenance Act- (1956), S.''4. 

Mad 72 E (C- N,.13) 

S. 12 — Effect of adoption — See Hindu 

Adoptions and Maintenance Act (1956), S. 4 
: ^ .Mad 72 E (C N. 13) 

S. 14— T Effect of adoption — See Hindu 

Adoptions and Maintenance Act (1956), S.' '4 
'■ Mad 72 E (C N 13) 
HINDU MARRI.AGE ACT (25 of 1955) ; . . 

_S. 12 — Term “decree” in the Act- is 

not equivalent to ‘decree’ defined in Civil. P. C. 

— See Hindu Marriage Act (1955), S. 23 '' 

■ . . Punj 69 (G N,14) 

Ss. 2-3, 28, 10 (1) (a) and 12 Term 

‘decree’ as used in Uie Act is not equivalent 
to ‘decree’ defined in Civil P. C. — Provisions 
of O. 41, R. 1, Civil P. C., are not applicable 

— Copy of decree need not accompan>-racmo- 
randum of appeal — L. F- 

D/-1-8-1966 (Punj), Reversed; E. A. O. No. 54 

of 1954, D/-20-9-56 (Punj); 'v i n 

• . , , Punj 69 (C.N; 14} 

Ss. 24, 9 — Application by hu.sband , for 

restitution of conjugal rights under. S. 9 — 

Husband directed to pay mamjexiaiicc — 
Maintenance falling in arrears " Court c.an 
slop f^urfher procecuings under S.'9 lo-enlorcc 
ob<?dfence to order of-: mils 

inherent power — Civil P. C. (1^()S), S. IH 

Mys 76 {C N L) 
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HINDU MABIUAGE ACT (contd.) 

’ ■ S . 28 — Term ‘decree’ as used in the Act is 
not equivalent to ‘decree’ as deSned in C. P- C. 
— See Hindu Marriage Act (1955), S. ^ 

Punj 69 (G N 14) 

HINDU SUCCESSION ACT (30 of 1936) 

Preamble — Hindu Adoptions and Main- 
tenance Act (1936), Preamble — Schemes of 
Acts and their relation with each other 

Mad 72 A (C N J3) 

HOUSES AND RENTS 
—BIHAR BUILDINGS (LEASE, RENT AND 
EVlCnON) CONTROL ACT (3 of 1947) 

S. 11-A — Scope — Application by land- 
lord for deposit of tent by tenant and with- 
drawal of it — One composite order tvifh 
regard to both reliefs not proper — Opportu- 
nity of hearing must be given on both occa- 
Pst 2W {C A' 3S2 


L R, 1969 MARCH 
HOUSES AND RENTS (contd.) i - 
—MYSORE RENT CONTROL ACT (22 of 
1961) 

^S. 21 (Q — Madras Buildings (Lease and 

Rent Control) Act (25 of 1949), S, 7 (2) (ii) 
ia) —• Expression "contrary to any provision or 
law", meaning of — Application for evictioa 
on ^ound that sub-lease was without concur- 
rence of landlord — Sub-lease created before 
commencement of operation of Part V of 
Mysore Act — Second Clause of S. 21 (f) and 
not the first would apply and hence case 
would be governed by Madras Act — In view 
of S. 7 of .M^ras Act and S. lOS (() of T. P. 
Act, the sub-lease cannot be said to be incon- 
sistent with provision of law then in force — 
Transfer of Property Act (1882), S. 108 (j) — 
Civil P. C, (1908), Pre. — Interpretation of 
Statutes Mys 100 (C N 22) 


HUSBAND AND IVIFE 


—BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (57 of 
1047) 

— - S s. S, 14 and 15 (as amended by Bom- 
bay Act 49 of 1959) — Effect of — Lease- 
deed expressly autbor^ing tenant to suWet — 
Sub-letUng by tenant after 21-5-1959 — Sub- 
lessee though lawful sub-tenant caruiot claim 
status of head tenant under S. 14 or that of 
statutory tenant under S. 5 (ll) (b) 

Bom 103 A (C N 21) 


— S. 5 (11) — Tenant — Contractual tenant 
and statutory tenant — Interpretation of Sec- 
tion 5 (11) (b) — Expression "who had deriv- 
ed title b«ore the commencement of Bombaj' 

Ordinance, 1959” qualifies ‘any person' 

and not ‘his predecessor’ — (Transfer of Pro- 
perty Act (1882), S, 108 (0 ) 

Bom 103 C (C N 21) 


S, 12 (1) — Protection from eviction is 

available only to a statutory tenant against his 
landlord at relevant time under the Act 

Bom 103 B (C N 21) 

S. 14 — Sub-letting by tenant after 21-5- 

1956 — Sub-lessee thou^ lawful sub-tenant 
cannot claim status of head-teiunt under S. 14 
or that of statutory tenant under S. 5 (Jl) (b) 
—See Houses and Rents— Bombay Rents Hotel 
and Lodging House Rates Control Act (57 of 
1947). S. 5 Bom 103 A (C N 21) 

S. 15 — Sub-letting after 21-5-59 — Effect 
— See Houses and Rents — Bombay Rents, Hotel 
and Lodging House Rales Control Act (57 of 
1947). S. 5 Bom 103 A (C N 21) 


—MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (25 of 1949) 

S. 7 (2) (ii) (a) — Expression ‘contrary to 

any provision of law’ — Meaning of — In 
view of Sec. 7, of Madras Act and S. 108 (j), 
T. P. Act, sub-lease eanrsot be said to be in- 
consirient with provision of law then in force 
— See Houses and Rents — 3f>’5ore Rent 
Control Act (22 of 1961), S. 21 (l) 

ifys 100 (G N 22) 


Denami — See Estate Dufy Act (1953), 

S. 6. 

IDENTIFICATION OF PRISONERS ACT (33 
of 1920) 

S. 2 (a) — Under Ss. 4 and S of Identi- 
fication of Prisoners Act accused can be im- 
pelled to give his measurements — His refusal 
or resistance entitles authorities to use reason- 
able force to get measurements — Word 
"measurements” as defined in Sec. 2 (a) of that 
Act does net include specimen handwriting 
and accused cannot be compelled to give 
specimen under Ss, 4 and 6 — However, a 
Ma^trate has power under S. 73 of the Evi- 
dence Act to direct an accused to give finger 
impressions as well as -specimen w-ritlng 
Refusal will entail in prosecution under S. 183 
Penal Code — Giving of thumb mark or 
specimen handwtings does not ofl'end against 
Art. 20 (3) of Constitution — See Constitution 
of India, Art. 20 (3) Manipur 22 (C N 8) 

■ S. 4 — Under Ss. 4 and 5 of Identi- 

fication of Prisoners Act accused can be com- 
pelled to give his measurements — His refusal 
Or resistance entitles authorities to use reason- 
able force to get measurements — Word 
'‘measorements” as defined in Sec. 2 (a) of that 
Act does not include specimen handwriting 
%nd accused cannot be compelled to give 
^specimen under , Ss. 4 and 6 — However, a 
•Nfagisfrate has power, imder S. 7.3 of the Evi- 
dence Act to direct an accused to give finger 
impressions as well .as specimen WTiling — ■ 
Refusal will entail in prosecution under S. 186 
Penal Code — Giving of thumb mark or 
Specimen handwritings does not offend against 
^t. 20 (3) of Constitution — See Constitution 
of India. Art. 20 (3) Manipur 22 (C N 8) 

S. 5 — Under Ss. 4 and 5 of Idenli- 

ncatioa of Prisonen Act accused can be corn- 
belled to give his measurements — His refusal 
9r resistance entitles authorities to use reason- 
^We force to get "rneasurements” as dcEo- 
M in Section 2 (a) of that Act does 
*»ot include spea'men handwriting and 
Accused cannot be compelled to give 
Specimen under Ss. 4 and 6 — However, a 
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IDENTIFICATION OF PRISONERS ACT 
(contd.) 

Magistrate has power under S. 73 of the Evi- 
dence Act to direct an accused to give finger 
impressions as well as specimen writing — 
Refusal will entail in prosecution under S. 186 
Penal Code — Giving of thumb mark or 
specimen handwritings does not offend against 
Art. 20 (3) of Constitution — See Constitution 
of India, Art. 20 (3) Manipur 22 (C N 8 ) 
S. 6 — Under Ss. 4 and 3 of Identi- 
fication of Prisoners Act accused can he com- 
pelled to give his measurements — His refusal 
or resistance entitles authorities to use reason- 
able force to get measurements — Word 
"measurements” as defined in Sec. 2 (a) of that 
Act does not include specimen handwriting 
and accused cmmot be compelled to give 
specimen under Ss. 4 and 6 — However, a 
Magistrate has power under S. 7.3 of the Evi- 
dence Act to direct an accused to give finger 
impressions as well as specimen writing — 
Refusal will entail in prosecution under S. 186 
Penal Code — Giving of thumb mark or 
specimen handrvritings does not offend against 
Art. 20 (3) of Constitution ' — See Constitution 
of India, Art. 20 (3) 

Manipur 22 (C N 8 ) 
IMPORTED FOODGRAINS (PROmBITION 
OF UNAUTHORISED SALE) ORDER 
(1958) 

R. 3 — Prosecution for violation of — Pro- 
secution and defence witnesses examined on 
same day — Trial illegal — Not curable under 
S. 537, Criminal P. C. — See Essential Com- 
modities Act (1935), S. 7 Pat 103 (C N 27) 


INCOME-TAX ACT (11 of 1922) 

Ss. 2 ( 6 -AA), 41 (1) — Income earned by 

shebait of an idol, as shebait is “earned 
income” of idol Pat 95 (C N 23) 

S. 6 — Scope of proviso — Speculative 

losses cannot be set off against profit from 
any other business activity under S. 10 in spite 
of first proviso to S. 24 (1) — See Income-tax 
Act (1922), S. 24 (1) First Proviso Expln. (1) 

SC 209 (C N 39) 

S. 10 — Scope of proviso — Speculative 

losses cannot be set off against profits from 
any other business activity under S. 10 in spite 
of first proviso to S. 24 (1) — See Income-tax 
Act (1922), S. 24 (1) First Proviso Expln. (1) 

SC 209 (C N 39) 


Ss. 10 (2) (%’i-b), (5) — Plants and fixtures 

— "Sanitary fittings and pipe line fittings" are 
fixtures in a Hotel — Being used as fixtures 
they are also “plant” within S. 10 (2) (vi-b) 

Andh Pra 84 C (C N 28) 

S. 10 (2) (vi-b) — Development rebate can 

Ire granted on moveable as well as immove- 
able fittings Andh Pra 84 D (C N 28) 


S. 10 (2) (vi-b) — Income-tax Rules 

(1922), R. 8 (2) — Depreciation — _ Assessee 
treating "Sanitar>' and pipe-line fittings” as 
"furniture and fittings in boarding house” and 
claiming depreciation under R. 8 (2) — - For 
development rebate the same classed as 'plant 
under S. 10 (2) (vi-b) — Rules made cannot take 
away what the Act gives — Held asscssce’s 


INCOME-TAX ACT (1922) (contd.) 
both claims were legal 

Andli Pra 84 E (C N 28) 

— S^. 10 (2) (xv) — Wealth tax paid on as- 
sessee s share stock — Not admissible deduc- 
tion — See Income-tax Act (1961), S. 57 (iii) 

Mad 69 (C N 12) 
-Ss. 24 (1) First Proviso, E.xpln. (1), 10, 6 
Scope of proviso — Speculative losses can- 
not be set off against profits from any other 
busmess activity under S. 10 in spite of first 
proviso to S. 24 (1) — AIR 1965 All 94, Re- 
versed — (Civil P. C. (1908), Pre. — Inter- 
pretation of Statutes — Prowso — Language 
clear and unambiguous) 

o MS 209 (C N 39) 

41 ( 1 ) — Income of shebait of an 
Idol as such — Is “earned income” of idol 

— See Income-tax Act (1922), S. 2 ( 6 -AA) 

Pat 95 (C N ,23) 
INCOME-T.AX ACT (43 of 1961) 

- 7 — S. 57 (iii) — Income-tax Act (1922), Sec- 
10 (2) (xy) — Scope and applicability — 
WeaJth-ta.x paid on assessee's share stock hold- 
ing is not an admissible deduction under S. 57 
(iii) _ (Wealth Tax Act (1957), Ss. 3 and 4) 

Mad 69 (C N 12' 
— — S. 131 (as amended by Act 1 of 1965^ 

— Compelling attendance, production of ac- 
cents or documents — Power as to — See 
Constitution of India, Art. 14 

Delhi 91 N (C N 16) 
-S. 131 — Information gathered as a result 
of illegal search and seizure — Admissibility 
in evidence — See Constitution of India Arti- 
cle 19 Delhi 91 O (C N 16) 

— — S. 132 (as amended by Act 1 of 1965)— 
Scheme of the section 

Delhi 91 D (C N 16) 
— ; — S. 132 (as amended by Act 1 of 1965) — 
Seizure of documents — Usefulness and rele- 
vancy of documents — Test 

Delhi 91 F (C N 16) 

S. 132 (as amended by Act 1 of 1965) — 

Search and seizure of documents — Two al- 
ternatives, viz., to seize books or place marks 
of identification and leave documents with per- 
sons concerned, available — Seizure cannot be 
resorted to — (Constitution of India, Art. 19) 

Delhi 91 G (C N 16) 

S. 132 (as amended by Act 1 of 1985) — 

Seizure of irrelevant documents — Validity 
Delhi 91 H (C N 16) 

S. 132, 2nd Explanation (as amended by 

Act 1 of 1965) — Scope — Proceedings need 
not be pending Delhi 91 I (C N 16) 

— — S. 132 (as amended by Act 1 of 1965) — 
Search and seizure — Exercise of poivcr — 
Proceedings need not be imminent 

Delhi 91 J (C N 16) 

S. 132 (as amended by Act 1 of 1965) _ — 

Search and seizure of documents — - Trccisc 
specification of documents in authonsafion 
order is not necessarj' — .All that authority’ 
issuing authorisation must believe is tluit there 
are useful and relevant documents av.iilable m 

p,cmi,= l» b. 01 K (C N 16) 

S. 132 (as amended by Act 1 of 1905) 

Crimin.al P. C. (189S), S. 163 (1) — Search 
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INCOME-TAX' ACT (19C1) (conld.) t' I 
and seizure of documents — Authorised officer 
b not required to rec,-brd any reasons — Sec- 
tion i and H. 112 require only authorising officer 
to give reasons . Delhi 91 L (C N 16) 
— — S.‘ 132 (as amended bv Act 1 of 1965) — 
Schpe — Investigation under, not being in the 
nature of investigation into any offence, S. 165 
(5) of Criminal P. C, cannot in terms apply 

( Delhi 91 M (C N 16) 

— ^S..132 (as amended by Act (1 of 1965)) 
— ffection does .not violate Art. 14 or Art. 19 
— See Constitution of India, Art. 14 

. . , Delhi 91 N (C 1^ 16) 

— '■ — S. 132 (as amended by Act (I of 1965) ) — 
Information .i gathered as a result of illegal 
search, and seizure — Admissibility in evidence 
Sec Constitution of India, Art. 19 
■' ‘,i ! , .< Delhi 91 O (C N 16) 

— — S. 132 (1) ,(as amended by Act I of 1965) 
-i— 'Penal Code (1860), S. 28 — Expression "re- 
ason to djelieve” — Meaning attributed to said 
expression under Penal Code cannot be applied 
to; that expression under S. 132 (1) of Income- 
tax' Act ■ Delhi 91 A (C N 16) 

— S. 132 (1) (as amended by Act 1 of 1965) 
—Expression ‘‘reason to believe" Is in a 
sensg both subjective and objective but area 
of omectivity b limit^ Delhi 91 C (C N 16) 
■ 132 (1) (as amended by Act 1 of 1965) 

— Fact of authorisation Issued in statutory fonn 
in ,accordaoco ^vith requirements of R. 112 (14) 
It d6es'’,QOt necessarily lead to conclusion 
(nafVDirector of Inspection hid applied his 
mind' to question of necessity of search and 
situAre, as mandate of Chat rule extends to' oo 
more than' reciting only applicable provisions 
in the Form' Delhi 91 E.|c N 16) 

INCOME-TAX RULES (1922) 

' • ■■ 8 (2) — Depreciation — Claim for — 

Rules made' catmot take away what the Act 
gives — See Income-tax Act (1922). S.’ 10 (2) 
fyi-b) , Andh Pra 84 E (C N 28) 

imiUSTMAL DISPUTES ACT (14 of 1947) 
— S. 2 (s) — Question whetlier employees 
of Government of Raiasthan Transport Depart- 
mbnt on formation - of .S. B- coipoiation were 
workmen lemployed in transport industry or 
whether they continued to be Government ser- 
vants'— ProMr forum to dedde was Tribunal 
under. the Industrial Disputes Act — See Con- 
stitution of India, Art. 220 

Raj, 68 A_.(C N 15) 

< S..'2!(i) — , Tndustry!- — Determination 

y , , >1 Raj 68 C (C N 15) 

Ss. 2 (k), 10 — Termination of employee's 

services — .Immediately employee moving Con- 
ciliation Officer chalTenging i termination and 
requesting • reinstatement — Employer opTOs- 
ing reinstatement — , Industrial dispute held had 
been^rabed — Government could* make re- 
ference under S. 10 Raj 95 D (C N 21) 

-■ ■ S . 7 — Appointment of Labour Court in 
contravention or statutory provbions — Obj«j- 
tion* to appointment can oe allowed in writ 
petition against its award — See Constitution 
of; India, Art.' 226 ' Punj 66 B (C N 13) 
— ^ — S. /7 (3) (d) — Registrar to Pensions Ap- 
peabxTribunal appointecT as a Labour Court — 


INDUSTRIAL -DISPUTES ACT (conld.)' ■ 
Office of Registrar is administrative and not 
judicial in nature even if it be assumed that 
the Tribunal b a judicial or quasi-judicial auth- 
ority — Hence his appointment was void ab 
•nttio Punj 66 A (C N 13) 

S. 9 ( 1 ) — Constitution of India, Art. 226 

— Section 9 cannot in any way affect the 
|»wers of High Court under Art. 226 to con- 
sider the validity of appointment of a particular 
iwrson as a Labour Court — Bar under Sec- 
tion 9 (1), howes'cr, can relate only to jurb- 
diction of Civil Courts Punj 66 C (C N 13) 

^S. 10 — Whether employees of S. T. R- 

coiporation were workmen or whether they 
continued to be Government servants — Proper 
fonim to decide is Tribunal under Industrial 
Disputes Act — See Constitution of India, Arti- 
cle 226 Raj 6S A (C N 15) 

Ss. 10, 12 (5) — Order of Government 

under S. 12 (5) refusing to refer dbpute — 
Government can supersede the order and make 
reference under S. 10 — Orders under Ss. 12 
(5) and 10 are administrative orders — (Con- 
stitution of India, Art. 226 — Administrative 
order) — (Civil P. C. (1908), S. 11) — AIR 
1966 Punj 354, Dissented from 

Raj 95 A (C N 21) 
— Ss.lO, 12 (5) —.Order under S. 12 (5) 
po report of Concibation Officer, .refusing to 
to malce reference of dispute between employer 
and employee — Representation of employee 
requesting Government to reconsider matter and 
refer the dispute for adjudication to meet ends 
of justice— Government referring matter under 
S. 10 wthout giving opportunity to employer 
to be heard — Order held was not illegal and 
Invalid as violating principles of natural, justice, 
since the employer had made -detailed repre- 
sentation before CoDciliatioo Officer regarding 
all Ibe points raised by employee and the em- 
ployee bad not rabed any new material in re- 
presentation to Government to' reconsider the 

e revious deebion — Government held not 

ound to give notice to the parties or to hear 
them before making order of reference — 
(Constitution of India, Art. 226 — Natural 
justice — Opportunity to be heard) — (Natural 
/usAce/ ' ffaj' ^ C iV 

— — S. 10 — Tenninatioa of employees ser- 
vices — Employee chalJengi^ order of ' termi- 
iiatiOD before conciliation officer — Employer 
opposing reinstatement — Industrial Disputes 
held raised — Government - could make refer- 
ence under S. 10 — See Industrial Dbputes 
Act (1947). S. 2 (k) Rai 95 D (G N 21) 
S. 10 (1) — Dispute between Co-opera- 
tive Society and its employees — Reference to 
Labour Court is not Je^I — See Co-operative 
Societies — ,M. P. Co-operative Societies Act 
(17 of 1981). S. 55 (2) 

Madh Pra 46 (C N 15) 

Ss. 10 (1), 12 (5) — Order of reference 

may not give reasons — Satisfaction of Gov- 
ernment is the only condition precedent — Fact 
that reasons were given for refuring to make 
reference under'-S, 12 (5) does not make it 
necessary to give reasons for reference under 
S. 10, made subsequently '■ 

Raj 95 B (C N 21) 
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INDUSTRIAL DISPUTES ACT (contd.) 

S. 12 (5) — Refusal to refer under — 

Government can supersede the order and make 
reference under S. 10 — See Industrial Dis- 
putes Act (1947), S. 10 

Raj 95 A (C N 21) 

S. 12 (5) — Reference under S. 10 after 

refusal to refer under S. 12 (5) giving reasons 
for it — Necessity of giving reasons for the 
subsequent reference — See Industrial Dis- 
putes Act (1947), S. 10 (1) 

Raj 95 B (C N 21) 
S. 12 (5) — Reference under S. 10 sub- 
sequent to refusal under S. 12 (5) — Validitj’ 
of — See Industrial Disputes Act (1947), S. 10 

Raj 95 C (C N 21) 

S. 13 — Question whether employees were 

workmen or vdiether they continued to be 
Government servants — Proper forum to decide 
the question — See Constitution of India, Arti- 
cle 226 Raj 68 A (C N 15) 

S. 15 — Appointment of Labour Court in 

contravention of statutory provisions — Objec- 
tions to appointment can be allowed in writ 
petition against its award — See Constitution 
of India, Art. 226 Punj 66 B (C N 13) 

— : — S. 17-A — Tribunal has discretion to 
direct award to come into effect retrospectively 
from date of workers’ demand 
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INDUSTRIAL DISPUTES ACT (contd.) ' ? 
No. 815 of 1962 (Mad), Overruled ■ 

. Mad 87 (C N 18) 
— — S. 36 — Association of Government Em- 
ployees — Recognised under Rules — Whe- 
ther can file writ petition on behalf of its 
members — See Constitution of India, Art. 226 

Cal 149 A (C N 25) 

Sch. II, Item 1 — Dismissal of workmen 

for participating in illegal strike — See Indus- 
trial Disputes Act (14 of 1947), S. 23 

SC 235 (C N 43) 

Sch. II, Item 1 — Dismissal of workmen 

for participating in illegal strike-^-Order ' based 
on warning given in respect of prerious strike 
in disregard of settlement — Dismissal held 
mala fide and vandictive — See Industrial Dis- 
putes Act (1947), S. 23 SC 235 (C N 43) 

Sch. II, Item 3 — , Dismissal of workmen 

for participating in illegal strike — . See, Indus- 
trial Disputes Act (14 of 1947), S. 23 

SC 235, (C Nk 43) 

Sch. II, Item 3 — Dismissal of workmen 

for participating in illegal strike — ^ Order 
based on warning given in respect of previous 
strike in disregard of settlement — • Dismissal 
held mala fide and vindictive — See, Indus- 
trial Disputes Act (1947), S. 23 

SC 235 (C N,43) 


SC 182 C (C N 34) 

S. 18' — Appointment of Labour Court 

in contravention of statutorj' provisions Ob- 
jection to appointment can be allowed in writ 
petition against its award — See Constitution 
of India, Art. 226 Punj 66 B (C N 13) 

Ss. 23, 24, Sch. II, Items 1 and 3 — Dis- 
missal of workmen for participating in illegal 
strike — Order based on warning given in res- 
pect of previous strike in disregard of settle- 
ment — Dismissal held mala fide and vindic- 
tive — U. P. Industrial Disputes Act (1947), 
Ss. 6, 5 (4) SC 235 (C N 43) 

S. 24 — Dismissal of workmen for parti- 
cipating in illegal strike — Order bas^ on 
warning given in respect of previous strike in 
disregard of settlement — Dismissal held mala 
fide and vindictive — See Industrial Disputes 
Act (1947), S. 23 SC 235 (C N 43) 

— S. 24 — Dismissal of workmen for parti- 
cipating in illegal strike — See Industrial Dis- 
putes Act (1947), S, 23 SC 235 (C N 43) 

S. 25-FF — Workmen employed in an 

industry run by State Government cannot be 
transferred to a department not an industry' — 
See Rajasthan Civil Service Rules, 1951, R. 20 

Raj 68 B (C N 15) 

S. 33 — Misconduct — Employee of a 

Cinema Theatre showing advertisement slide 
witiiout permission of Management — It is a 
misconduct of grave character 

Mad 87 B (C N 18) 

S. 33 (2) (b) — Proviso — ‘Unless he has 

been paid wages for one month — Meaning 
of worn ‘paid’^ — It includes offer to pay and 
where management makes tlie offer and 
employee refuses to accept same, that would be 
adequate compliance wilb law — Offer has 
to be made simiiltaneously with the sanction 
seeking application or prior thereto — W. P. 


Sch. Ill, Item 1 — Concept of minimum 

wages takes into account the prevailing cost of 
essential commodities -— Linking up scale bf 
minimum wage with cost of hiring is not alien 
to concept of minimum .wage — See Minimum 
Wages Act (1948), S. 4 (2) 

SC 182 A (C N 34) 

Sch. Ill, Item 1 — In fi.ring minimum 

wage incapacity of management to pay , and 
carry on business, is no consideration — See 
Minimum Wages Act (1948), S. 3 

SC 182 B (C N 34) 

Sch. Ill, Item 5 — Gratuity — ■' .Concept 

of — Quahfying period should be fairly long — 
Ten years service is usual, though no hard and 
fast rule can be laid down — Qualifying period 
in case of termination of service — Criterion 
of fixing SC 182 D (C N 34) 


INTERPRETATION OF STATUTES 

Definitions — Use of word “includes” and 

“means” — See Civil P. C. (1908), Pre. 

Andh Pra 84 A (G N 28) 

Fiscal statutes — Giving of plain and 

natural meaning to words is especially impor- 
tant in interpreting statutes of ta.\-ation — See 
Civil P. C. (1908), Pre. 

Andh Pra 84 B (C N 28) 


J. AND K. TENANCY ACT (2 of 1980 Smf.) 
See under Tenancy Law’s. 


KER.4LA EDUC.\TION ACT (G of 19.59) 
See under Education. 


KERALA EDUCATION RULES (1959) . 

See under Education. 

KERALA UNTMiRSITY ACT (14 oi 1957) 
See under Education. 


L.A.ND ACQUISITION ACT (1 of 1S94) 

S. 5 (a) — .Acquisition of land wath orcir- 

irds thereon — See Il.and .Acquisition (I 2! 
1891). S. 23 (1) and (2) SC 255 A (C N 4Q 
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LAND ACQUISITION ACT (conli.) 

— — Ss. 23 (1) an<l (2) and 3 (a) — Acquisition 
of land \vitn orchards thereon — Value of 
trees, determination of — Value of trees does 
not fall under S. 23, secondly — Land inclu- 
des trees standing thereon, which are com- 
ponent part of land — Value of trees is ascer- 
tained only for determining the market value 
of land sought to be acquired — On the value 
of to allow Jo per cent allowance provided by 
S. 23 (2) — AIR 1964 Madh Pra 196, Revers- 
ed SC 255 A (C N 47) 

LEGAL PJUCnTlONERS ACT (18 of 1879) 

S. 6 — Repeal of certain provisions of 

Act — High Court’s power to admit pleaders 
or renew certificates or existing ones abrogated 
ivith effect from 1-12'19G1 — See Advocates 
Act Q961). S. 50 (2) All 112 (C N 20) 

S. 7 — Repeal of certain provisions of 

Act — - High Court’s power to admit pleaders 
or renew certificates of existing ones abrogat- 
ed with effect from 1-12-1961 — See Adv-o- 
cates Act (1961), S. 50 (2) 

All 112 (C N 20) 


LETTERS PATENT 

(Bom.. Cal. and Mad.), Cl. 15 — Judg- 
ment — Meaning of — See Letters Patent 
(Lahore). Cl 10 Delhi 85 B (C N 15) (FB) 
— (Cal) Cl. IS— Points on which appeal may 
bo heard — Point not raised before Court from 
whose Judgment appeal preferred ~ Point can- 
not be allowed to be urged in appeal under 
' this clause Andh Fra 92 R (C N 30) 

~<Lahore) Cl. 10 — ‘Judgment’, meaning of 
explained— Delhi High Court Act (1966), Sec- 
tion 10 ~ Words and Phrases — lodgment 

— Letters Patent (Eom, Cal and Mad). Cl. 15 

— Civil P. C. (1908), Ss. 2 (2) and 2 (9) 

Delhi SS B (C N 15) (FB) 


LIMITATION ACT (9 of 1908) 

S. 3 — Plea of limitation — Can be re- 
vised in second appeal for the first lime — See 
Civil P. C. (1908), Ss. 100-101 

Pat 85 D (C N 21) 

S. 4 Setting aside execution sale — 

Limitation for, expiring during vacation — Sec- 
tion 4 applies — See Civil P. C. (1903). O. 21, 
R. 89 Bom 90 (C N 17) 

S. 18 — Change in law ^ Effect — See 

Limitation Act (1963), S. 17 

Orissa 63 D (C N 26) 

S. 23 and Arts. 47 and 142 — Civil P. C. 

(1908), S. 12 and O. 9. R. 9 — Criminal P. C- 
(1898), S. 146 (1) — Magistrate attaching land 
in dispute under S. 146 (1) and directing iw- 
ties to resolve dispute as to possession by Civil 
Court — Suit for declaration as to possession 

— Dismissal for non-apearance — Subsequent 
suit for same relief — Held, under directions 
of Magistrate land was to continue to remain 
under attachment till determination of right of 
plaintiff by competent Court and continuance 
of attachment was to be treated as continuance 
of original wrong and so long as attardimeot 
conrinued, cause of action also continued — 
Subsequent suit was, therefore, not barred 
under O. 9, R. 9 read with S. 12 of Civil P. C. 

— Same was also not time barred as S. 23 


LIAflTATION ACT (1908) (conJd.) 
applied and not Arts. 47 and 142 

. . , I and K 48 (C N 11) 

^Art. 47 ■ — Applicability — See Limita- 

tfOQ Act (1908). S. 23 J. and K. 48 (C N 11) 
— ^ — ^Art- 141 — Adverse possession against 
Hindu widow not adverse against next rever- 
sioners — Suit by reversioner to recover pos- 
session — Starting point of limitation is 
widow’s death — (Hindu Law — Widow) — 
AIR 1964 Pat 254, Reversed 

SC 204 C (C N 38) 

Art. 142 — Applicability — See Idmifa- 

tioa Act (1903), S. 23 J. and K. 48 (C N 11) 

Art. 144 — Possession of co-oxvner when 

adverse to other co-owner — Burden of proof 
Mad 96 D (C N 23) 
—Art. 166 — Application for setting aside 


execution sale — Limitation for prescribed by 
•*-’ Q 21, R. 89, Civfl 


this Artide and not by O. 21,* R. 89, 

P. C. — See Civil P. C. (1908), O. 21, R. 

Bom 90 (C N 17) 
Art. 182 (4) — Compromise decree con- 
taining default clause — Decree-holder ap- 
plying on default by judgment-debtor for am- 
endment of decree in terms of the clause — 
Amendment does not provide fresh starting 
point Pat 85 C ^ N 21) 


-Art. 183 — Civil P, C. (1908), 
Application under, for transmission of decree 
to anolher Court — Not a revival of decree 


Bom 84 A (C N 16) 


rnDTATJON ACT (36 of 3903) 

— S. 4 — Applicability — See Civil P. CL 
(1908), O. 21. n. 89 Bora 90 (C N 17) 
■ " Ss. 5 and 12 — Condonation of delay — - 
Tiine requisite for obtaining certified copies of 
iudgmeot — - Exclusion of ~ Burden of proof 
' * Punj 76 (C N 16) 

S. 10 — Suit for rendition of accounts 

against trustee — Suit does not abate with 
death of trustee—See Trusts Act (1882), S. 19 
Delhi 75 D (C N 14) 
S. 12 — Condonation of delay — Exclu- 
sion of time — See Limitation Act (1983), S. 5 
Punj 76 (C N 16) 

S. 17 — Change in law — Limitation Act 

(1908), S. 18 Orissa 63 B (C N 27) 

-S. 17 — Fraud — Pleading and proof — 

Nature of proof required to prove fraud — 
Sliifting of onus — Application under O. 21, 
R. 90. Civil P. C. for setting aside sale prima 
facie barred — Applicant invob'ne aid of Sec- 
tion 17 must prove fraud beyond all reason- 
able doubt — Opposite party has then to es- 
tablish that appLcant had full knowledge of 
all facts resulting in sale beyond period of 
limitation Orissa 63 C (C N 27) 


^Art. 64 — Symbolical delivery of posses- 
sion of undivided coparcenary interest to 
purclmer in execution sale — Does intemip 
adverse possession against purchase tbou^ 
symbolical delivery is not conect in law — 
See Civil P. C. (190S). O. 21. R. 35 (2) 

Mad 8I (C N 14 

Arts. 64, 65 — Decree for declaration o 

title and recovery of possession — No step; 
taken to get possession — Adverse possesslor 
prior to suit is not jntemipted — AIR .1935 
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LliVnTATION ACT (1963) (contd.) 

Sind 35 and AIR 1958 Cal 437, Dissented from 

Orissa 54 (C N 22) 
^Art. 65 — Adverse possession — Interrup- 
tion against purchaser in execution sale — 
See Civil P. C. (1908), O. 21, R. 35 (2) 

Mad 81 (C N 14) 
^Art. 65 — ■ Adverse possession prior to suit 

— Whether interrupted — See Limitation Act 

(1963), Art. 64 Orissa 54 (C N 22) 

— ' — Art. 127 — Applicability — See Civil 
P. C. (1908), O. 21, R. 89 

Bom 90 (C N 17) 

^Art. 136 — Limitation for execution of 

decree — Difference in old Act and new Act 
pointed out Bom 84 H (C N 16) 

^Art. 136 — Execution application filed 

within 12 years of decree against judgment- 
debtors one of whom was dead — Application 
is nullity so far as deceased judgment-debtor 
is concerned — Even otherwise if legal re- 
presentatives of deceased judgment-debtors are 
impleaded after 12 years, execution would be 
barred against them Bom 84 I (C N 16) 

M. P. ABOLITION OF PROPRIETARY 
RIGHTS (ESTATES, MAHALS, ALIE- 
NATED LANDS) ACT (1 of 1951) 

See under Tenancy Laws. 

M, P. CO-OPERATIVE SOCIETIES ACT 
(17 of 1961) 

See under Co-operative Societies. 

MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (25 of 1949) 

See under Houses and Rents. 

MADRAS GENERAL SALES TAX ACT 
(1 of 1959) 

See under Sales Tax. 

MADRAS GENERAL SALES TAX RULES 
(1959) 

See under Sales Tax. 

MINES AND MINERALS (REGULATION 
AND DEVELOPMENT) ACT (67 of 1957) 

S. 15 — Punjab Minor Mineral Conces- 
sion Rules, 1964, R. 20 — Imposition of 
royalty — Nature of — It can neither be 
classed as tax nor fee, but is more akin to 
rent — AIR 1965 Pat 491 & Civil Rule No. 
433-W of 1963, D/- 8-7-1964 (Cal), Dissent, 
from — R. 20 is intra vires powers of State 
Legislature — Constitution of India, Arts. 
265, 366, 245 Punj 79 B (C N 17) 

S. 25 — Sums due under mining lease 

— Recovery of, as land revenue — Can be 

ordered, even if lease was executed or 
amount became due before commencement 
of Act — (Words and Phrases — Due — 
Meaning of) — (Civil P. C. (1908) Pre. — , 
Interpretation of Statutes — Retrospective 
effect) Madh Pra 48 (C N 16) 

MINERAL CONCESSION RULES (1949) 

^R. 40 — Rule has no application to sta- 
tutory’ leases created under S. 10 of Bihar 
(.^fnrcIl) 19G9 IndcxM^.T 


RHNERAL CONCESSION RULES (contd.) 
Land Reforms Act (30 of 1950) 

SC 177 B (C N 32) 

MINIMUjVI wages ACT (11 of 1948) 

^ Ss. 3, 4, 6 — In fbdng minimum wage 

incapacity of management to pay and carry 
on business is no consideration — Industrie 
Disputes Act (1947), Sch. Ill, Item I 

SC 182 B (C N 34) 
S. 4 — In fixing minimum wage inca- 
pacity of management to pay and carry on 
business, is no consideration — See Mini- 
mum Wages Act (1948), S. 3 

SC 182 B (C N 34) 

S. 4 (2) — Concept of minimiun wage 

takes into account the prevailing cost of 
essential commodities — Linking up scales 
of minimum wage with cost of hiring is 
not alien to concept of minimum wage — 
Industrial Disputes Act (1947), Sch. Ill, 
Item 1 SC 182 A (C N 34) 

Ss. 5 (1) (b) and 5 (2) — Prescribing 

Minimum Wages for Bidi Manufactory — 
Notification dated 6-6-1966 about proposed 
minimum rates published on 22-6-1966 in 
Assam Gazette — Objection invited to be re- 
ceived by Government for consideration on 
or before 20-8-1966 — Requirement of S, 5 
(1) (b) not fulfiRed — Final notification dated 
12-10-1966 under S. 5 (2) silent about con- 
sideration by Government of any represen- 
tation — Procedure laid down under Ss. 

5 (1) (b) and 5 (2) not followed — All pro- 
cedure laid down in Act must be strictly 
complied with by Government — Notifica- 
tions held to be invalid and must be quash- 
ed xmder Art. 226 of Constitution — (Consti- 
tution of India Art. 226) 

Assam 33 (C N 8) 
S. 6 — In fixing minimum wage inca- 
pacity of management to pay and carry on 
business, is no consideration — See Mini- 
mum Wages Act (1948), S. 3 

SC 182 B (C N 34) 


MOTOR VEHICLES ACT (4 of 1939) 

— — S. 47 — Recognised Association of 
Govt. Employees — Whether can apply 
under Art. 226 on behalf of its members — 
See Constitution of India, Art. 226 

Cal 149 A (C N 25) 

S. 57 — Reorganisation of State of 

Punjab during pendency of application for 
extension of permit before R. T. A. Ambala 

— Entire route for which extension of per- 
mit sought falling under jurisdiction of 
R. T. A. Punjab — Absence of any provi- 
sion either under the Act or Punjab Reorga- 
nisation Act (1966) authorising R. T. _A. 
Ambala to grant extension in such situation 

— R. T. A. Ambala is not competent to 

grant extension Punj 73 A (C N 15) 

S. 57 (3) — Rules framed under the 

Act, R. 4.6 — Notice, published under S. 57 
(3), found defective in material respect — 
Re-publication with correct particulars Is 
necessary Punj 73 B (C N 15) 

S. 64 — Appeal — Limitation — Rules 

as to — Rule-making authority can pres- 
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MOTOR VEHICLES ACT (contd.) MUNICIPALITIES — BIHAR AND ORISSA 

MUNICIPAL ACT (contd.) 


cribe rules as to time and manner of pre- 
senting appeal — See U. P. Motor Vehicles 
Rules (1940), R. 72 All 119 A (C N 22) 

S. 64 — Appeal against grant of permits 

to eight persons — Appellate authority 
while considering question if or not appel- 
lant was better entitled to permit as against 
grantees not judging relative merits of all 
grantees, vis-a-vis appellant — Grant of 
permit to appellant after cancelling permit 
of one of grantees — Order based on com- 
parison between claim of appellant and that 
of the grantee — Order cancelling ziermit is 
vitiated All 119 B (C N 22) 

Ss. 64, 68 — State Transport Appellate 

Authority, being authority constituted 
under Act, in absence of authorisation to do 
so. cannot question validity of Act or rule 
framed thereunder Mad 93 (C N 21) 

S. 68 — State Transport Authority 

constituted under the Act — Cannot ques- 
tion validity of Act or Rule framed there- 
under, unless authorised to do so — See 
Motor Vehicles Act fl939). S. 64 

Mad 93 (C N 21) 

MUNICIPALITIES 

—AJMER MERWARA MUNICIPALITIES 
REGULATION (6 of 1925) 

S. 233 — Civil P. C. (1908). S. 80 — 

Applicability — Suit against public Officer 
in respect of 'act' done In an official capa- 
city — 'Act’ includes illegal omissions — 
Ontisslon must entail penal consequence for 
public officer — Non-discharge of offidal 
duty by official concerned must amount to 
Illegal omission ~ Suit against Municipal 
Committee claiming amount as surcharge 
due under Notification issued under S. 3 (2) 
of Bombay Electricity (Surcharge) Act — 
Notice under S. 233 of Regulation is not 
necessary — P. A. No. 67 of 1956, D/- 22-9- 
1964 (Raj) Reversed — Bombay Electricity 
(Surcharge) Act (19 of 1946), S. 3 (2) — 
Words and Phrases — "Act” includes illegal 
inmvsiinnr — tSlmwai’ Ailhusisr S. 

3 (2) SC 227 A (C N 42) 

—BIHAR AND ORISSA MUNICIPAL ACT 
(7 of 1922) 

S. 4 — S. 390A is subject to provirions 

of both Ss. 4 and 5 — See Municipalities — 
Bihar and Orissa Municipal Act (7 of 1922). 
S. 390A Pat 88 B (C N 22) 

S, 4 (1) fa) and (2) — Conversion of 

Notified Area into Municipality — Govern- 
ment must be satisfied that provisions of the 
section are fulfilled — See Municipalities — 
Bihar and Orissa Municipal Act (7 of 1922), 
S. 390A Pat 88 A (C N 22) 

S. 4 (l> (a) — Conditions to be fulfilled 

under — Must be referable to facts 'as they 
exist at time of declaration of Intention of 
State Government Pat 88 C (C N 22) 

S. 4 (1) (a) and (2) — Pre-conditions not 

fulfilled — Order null and void 

Pat 88 D (C N 22) 


S. S — Conversion of Notified Area 

into Municipality under S. 390A — Decla- 
ration of intention of State Government 
must be published in the locality in some 
manner other than publication in the offi- 
cial Gazette — See Municipalities — Bihar and 
Orissa Municipal Act (7 of 1922). S. 390A 
Pat 88 A (C N 22) 

■ ^S. 5 — S. 390A is subject to provisions 

of Ss. 4 and 5 — See Municipalities — Bihar 
and Orissa Municipal Act (7 of 1922), S. 390A 
Pat 88 B (C N 22) 
Ss. 390A. 4 (1) (a). 4 (2) and 5 — Con- 
version of Notified area into municipality 
under S, 390A — Government must be 
satisfied that provisions of 5s. 4 (1) (a), 4 (2) 
and 5 are fulfilled Pat 88 A (C N 22) 

Ss. 390A, 4 and 5 — S. 390A is subject 

to provisions of both Ss. 4 and 5 

Pat 88 B (C N 22) 

—MYSORE MUNICIPALITIES ACT (22 of 
1964) 

S. 17 (2) — Election of Councillors — 

Fresh election can be held before vacancy 
occurs Mvs 78 A (C N 19) 

—MYSORE MUNICIPALITIES (ELECTION 
OF COUNCILLORS) RULES, 1965 

—— R. 8 — Elections — Returning Officer' 
issuing election calendar — Mistake in 
calendar rendering the election illegal — 
New election calendar published — Held, 
it was competent for Returning Officer to 
issue fresh election calendar 

Mys 78 B (C N I9) 


MUSLIM WAKF ACT (29 of 1954) 

See under Wakf Act (29 of 19S4) 

MUSSALMAN WAKF VAUDATING ACT 
(6 of 1913) 

S. 3 — Wakf by Hanafi Mussalman in 

favour of Mosque — No possession given — 
Reservation made for executant during his 
lifetime — Wakf is valid, AIR 1927 All 255, 
Diss. Mys 103 D (C N 23) 

MYSORE MUNICIPALITIES ACT (22 of 
1964) 

See under Murucipalitles. 

Ml^ORE MUNICIPALITIES (ELECTION 
OF COUNCILLORS) RULES, 1965 
See under Municipalities. 

MYSORE RENT CONTROL ACT (22 of 
1961) 

See under Houses and Bents. 

NATURAL JUSTICE 

^Principles ' — Constitution of India, 

Article 226 — Misconduct by student in 
examination — Inqitiry into — Show cause 
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NATURAL JUSTICE (contd.) 
notice to student after inquiry — Report of 
inquiry not given to student — Not a 
breach of rule of natural justice — See Edu- 
cation — Kerala University Act (14 of 1957), 
Statutes under — Statute I. Chap. VII. 
Cl. 3 (xxvii) SC 198 B (C N 37) 

^Principles — Disciplinary proceedings 

imder — Requirements of principles of 
natural justice — Second inquiry after 
show cause notice of giving of copy of re- 
port — Not necessary in every case — See 
Constitution of India, Art. 311 

SC 198 C (C N 37) 

Principles — Misconduct by student in 

examination — Inquiry — Appointment of 
person other than Principal of the concern- 
ed College as Inquiry Officer — Legality — 
See Education — Kerala University Act (14 
of 1957), S. 19N SC 198 A (C N 37) 

NEGOTIABLE INSTRUMENTS ACT (26 of 
1881) 

S. 4 — Document reciting borrowing of 

money mortgaging certain land and also 
promise to repay loan within certain period 

— Document held not a promissory note 

but a simple mortgage — See Stamp Act 
(1899), S. 2 (22) Manipur 23 A (C N 9) 

S. 9 — Suit by indorsee — Death of 

principal — Effect — See Negotiable Instru- 
ments Act (1881), S. 48 

Mad 83 A (C N 15) 
Ss. 48, 50, 9 — Indorsement -for collec- 
tion by principal — Indorsee filing suit — 
Death of principal — Suit is not affected 

Mad 83 A (C N 15) 
Ss. 48, 50 — 'A' executing negotiable in- 
strument in favour of 'B' — B endorsing it 
in favour of ’C’ for collection — C filing 
suit against A — B, principal dying pen- 
dente lite — 'A’ can be saved from possible 
further claim by heirs of 'B’, by impleading 
them as parties Mad 83 B (C N 15) 

S. 50 — Indorsemenl for collection by 

Principal — Indorsee filing suit — Death of 
Principal — Suit not affected — See Nego- 
tiable Instruments Act (1881), S. 48 

Mad 83 A (C N 15) 
S. 50 — Suit by indorsee of instrument 

— Death of principal pending suit — Effect 

— See Negotiable Instruments Act (1881), 

S. 48 Mad 83 B (C N 15) 

OATHS ACT (10 of 1873) 

S. 12 — Constitutionalit>' — Does not 

offend Art. 14 of the Constitution — Con- 
stitution of India, Art. 14 

Mad 90 (C N 19) 

PANCHAYATS 

—RAJASTHAN PANCHAYAT & NYAYA 
PANCHAYAT ELECTION RULES (1960) 

Rr. 30 and 39 — Ballot paper tran.slu- 

cent — Linos demarcating compartments 
and sjunbols clearly visible on back side — 
Ballot paper marked by voter on the re- 
verse — Paper valid Raj 92 A (C N 20) 


PANCHAYATS — RAJASTHAN PANCHA- 
YAT & NYAYA PANCHAYAT ELEC- 
TION RULES (contd.) 

— ^R. 30 — Ballot paper — Question of 
validity of, whether question of law — See 
Constitution of India, Art. 226 

Raj 92 B (C N 20) 

^R. 39 — Ballot paper — Validity of — 

See Panchavats — Rajasthan Panchayat and 
Nyaya Panchayat Election Rules (1960), 
R- 30 Raj 92 A (C N 20) 


PARTNTiRSHIP ACT (9 of 1932) 

S. 42 — Death of partner before suit 

— Maintainability of suit — See Civil P. C; 

(1908), O. 30, R. 1 All 129 (C N 24) 

PENAL CODE (45 of 1860) 

S. 26 — Expression "reason to believe" 

— Meaning of expression in the Code can- 

not be applied to that expression in S. 132 
(1) of Income Tax Act, 1961 — See Income- 
tax Act (1961), S. 132 (1) (as amended by 
Act 1 of 1965) Delhi 91 A (C N 16) 

S. 53 -— Punishment — Law is good 

but justice is better — Quantum of punish- 
ment should not exceed the interests of jus- 
tice Cal 132 C (C N 22) 

S. 64 — Imprisonment in default of 

fine — Undergoing of imprisonment does 
not operate as discharge or satisfaction of 
fine — Special circumstances to be men- 
tioned — Remission of part of imprison- 
ment under S, 401 is illegal — Remission 
cannot amoimt to undergoing the whole 
term awarded — See Criminal P. C. (1898), 
S. 386 (1) Proviso All 116 (C N 21) 

S. 68 — Imprisonment in default of fine 

— Undergoing of imprisonment does not 
operate as discharge or satisfaction of fine 
—Special circumstances to be mentioned — 
Remission of part of imprisonment under 
S. 401 is illegal — Remission cannot amount 
to undergoing the whole term awarded — 
See Criminal P. C. (1898), S. 386 (1) Proviso 

AU 116 (C N 21) 

S. 69 — Imprisonment in default of 

fine — Undergoing of imprisonment does 
not operate as discharge or satisfaction of 
fine — Special circumstances to be men- 
tioned — Remission of part of imprison- 
ment under S. 401 is illegal — Remission 
cannot amount to undergoing the whole 
term awarded — See Criminal P. C. (1898), 
S. 386 (1) Pro\’iso All 116 (C N 21) 

Ss. 141 and 143 — Unlawful assembly 

— Common object should be one of those 
specified in section 141 — Election meeting 

— Some persons carr^-ing firearms — Do 
not become members of unlawful assembly 
merely on that ground — IVTiat prosecution 
has to prove — Assembly lawful at its in- 
ception when becomes unlawful 

All 130 A (C N 25) 
S. 141 — Unlawful character of assem- 
bly has to be determined under S. 141 — 
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PENAL CODE (contd.) 

See Criminal P. C. (1898), S. 127 

All 130 B {C N 25) 

S. 142 — Scope and interpretation *— 

Being a member of an unlawful assembly 

— Conditions for applicability — Actual 
knowledge of facts rendering assembly into 
unlawful assembly and intentional joining 
or continuing in it essential — Assembly 
lawful at its inception — Some members 
toiminR themselves into unlawful assembly 

— Mere physical presence of all persons 

cannot make them members of unlawful as- 
sembly All ISO C (C N 25) 

— — S. 143 — Unlawful assembly — Com- 
mon object must be one of those specified 
in S. 141 — See Penal Code (1860). S. 141 

All 130 A (C N 25) 
S. 148 — Concurrent findings of convic- 
tion — Interference in revision — See Cri- 
minal P. C. (1898). S. 439 

Orissa 36 (C N 17) 

■ S. 149 — Comrictions under S. 362 — 

Concurrent findings by lower Courts — 
Interference in revision — See Criminal P. C. 
(1898). S. 439 Orissa 36 (C N 17) 

— S. 279 — Rash or negligent act — 
Meaning — See Penal Code (i860), S. 304A 
Orissa 49 (C N 20) 
— Ss. 304A, 279. 338 — Scope — Distinc- 
tion — Rash or negligent act — Meaning 
Orissa 49 (C N 20) 
— S. 304-A ~ Fatal runover acddent — 
Rashness and negligence cannot be presum- 
ed against driver That death was direct 
result of rash and negligent driving must 
be proved — Motor driver aged sixty — 
Age shows experience — Stopping of vehi- 
cle within seven feet — Victim coming 
under rear wheel — All these facts do not 
show any negligence on part of driver 

Raj 86 A (C N 18) 
S. 304-A — Runover accident — Rash- 
ness and negligence on part of driver not 
directly established — Some mechanical 
defect in vehicle not detectable without 
thorough examination — Crinunal liabi- 
Cty cannot 6e f^tenecf on cfriVer ih case of 
fatal accident Raj 86 B {C N 18) 

S. 323 — Convictions under — Concur- 
rent findings by l^wer Courts — Interfer- 
ence in revision — See Criminal P, C. 
(1898). S. 439 Orissa 36 (C N 17) 

-« — S. 324 — Concurrent findings under 
Ss. 323 and 352 by Lower Courts — Inter- 
ference in revision — See Criminal P, C. 
(1898). S. 439 Orissa 36 (C N 17) 

S. 328 — Bash or negligent act — 

Meaning — See Penal Code (1860). S. 304A 
Pat 49 (C N 20) 

S. 352 — Concurrent findings about 

conviction by Lower Coxirts — Interference 
in revision — See Criminal P. C. (1898), 
S. 439 Orissa 36 (C N 17) 

S. 379 — Sentence — Case of removal 

of crop from complainant’s land — Co-ac- 
cused. though associates of main accused, 
not found interested in land or in crop — 


PENAL CODE (contd.) 

Extent of deliberations with which they as- 
sociated with crime not known — Fine of 
Rs. 100 each and in default to one month’s 
rigorous imprisonment excessive for co-ac- 
cused — Fine reduced to Rs. 50 each 

Orissa 59 B (C N 25} 

S. 406 — Rival claims as to ownership 

and possession of idol — Acciised acquitted 
in complaint under S. 406 but directed to 
deliver physical possession of idol to com- 
plainant — Direction held wrong — Such 
rival claims cannot be decided in criminal 
cases — See Criminal P. C. (1898), S. 517 
Orissa 56 (C N 23) 

Ss. 408 and 477-A — Applicability — 

Secretary to Co-operative society entrusted 
with its funds and responsible to keep cash 
and accounts — Causing false entries to be 
made showing sham payments to his friends 
and relatives — Contravention of bye-laws 
— Secretary liable — His absence at the 
time of alleged payments, held, coidd not 
absolve him — Prior prosecution for 
offences under Ss. 60 and 63 of the Bombay 
Co-operative Societies Act, held no bar 
to trial for offences under Penal Code — 
(Bombay Co-operative Societies Act (7 ' of 
1925), Ss. 60. 61, 63) — (Constitution of 

India, Art. 20) — (Criminal P. C. (1898). S. 
403) Tripura 31 A (C N 8) 

S. 426 — Concurrent findings of convic- 
tion under Ss. 323 and 352 — Interference 
in revision — See Criminal P. C. (1898), 
S. 439 Orissa 36 (C N 17) 

— -S. 477-A ■— Applicability ■— Secretary 
to Co-operative society entnisted with Its 
funds and responsible to keep cash and ac- 
counts — Causing false entries to be made 
showing sham payments to his friends and 
relatives — Contravention of bye-laws — 
Secretary liable — ■ His absence at the time 
of alleged payments, held, could not ab- 
solve him — Prior prosecution for offences 
under Ss. 60 and 63 of the Bombay Co-op. 
Sodeties Act, held, no bar to trial for 
offences under Penal Code — See Penal 
Code (I860), S. 408 Tripura 31 A (C N 8) 

Ss. 482, 486 — Trade and Merchandise 

Marks Act (1958), Ss. 78, 79 — Offence of 
infringement of Trade Mark and that of 
infringement of property mark — Distinc- 
tion — Complaint only of Infringement of 
property mark — Sub-Magistrate held 
could try that offence Mad 94 (C N 22) 

S. 486 — Offence of — Infringement of 

trade mark and infringement of property 
mark — Distinction — Complaint only of 
infringement of property mark — Sub-Ma- 
gistrate held could try that offence — See 
Penal Code (I860), S. 482 

Mad 94 (C N 22) 
S. 511 — "Attempt" — Act towards at- 
tempt need not be the penultimate act to- 
wards commission of offence It can fall 
at any stage during series of acts which go 
to constitute offence Raj 65 (C N 14) 
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PRESIDENCY SMALL CAUSE COURTS 
ACT (15 of 1882) 

S. 41 (as it stood prior to amendment 

by Maharashtra Act 41 of 1963) — 
Dismissal of ejectment application on 
ground that defendant was sub-tenant — 
Subsequent suit alleging licence given de- 
termined not barred — See Cml P. C. 
(1908), S. 11 Bom 111 A (C N 22) 

S. 43. (as it stood prior to Amend- 
ment by Maharashtra Act 41 of 1963) — 
Bar of res judicata — See Civil P. C. (1908), 
S. 11 Bom 111 A (C N 22) 

S. 46 (as it stood prior to Amend- 
ment by Maharashtra Act 41 of 1963) — Bar 
of res judicata — See Civil P. C. (1908), 
S. 11 _ Bom 111 (C N 22) 

S. 47 (as it stood prior to Amend- 
ment by Maharashtra Act 41 of 1963) — 
Bar of res judicata — See Civil P. C. (1908), 
S. 11 Bom 111 (C N 22) 

S. 49 (as it stood prior to Amend- 
ment by Maharashtra Act 41 of 1963) — Bar 
of res judicata — See Civil P. C. (1908), 
S. 11 Bom lllA (C N 22) 

PREVENTION OF FOOD ADULTERATION 
ACT (37 of 1954) 

S. 7 (1) — Prosecution imder — Evi- 
dence and proof — See Prevention of Food 
Adulteration Act (1954), S. 10 (7) 

All 109 B (C N 19) 

— r— S. 7 (1) — Punishment — See Preven- 
tion of Food- Adulteration Act (1954), S. 16 

All 109 D (C N 19) 

S. 7 (i) — Storing 'simpliciter' is not an 

offence — Storing for sale is punishable — 
See Prevention of Food Adulteration Act 
(1954), S. 16 (1) (a) (i) Ker 79 (C N 19) 

S. 10 (7) — Prosecution for offences 

under S. 16 read wth S. 7 (1) of the Act — 
Two persons called at the time the sample 
was taken — Their signature also taken by 
the Food Inspector — Held, the require- 
ments of S. 10 (7) were fully complied with 
All 109 A (C N 19) 

Ss^ 10 (7), 16 and 7 (1) — Prosecution 

under — Ewdence and proof 

All 109 B (C N 19) 

S. 10 (7) — Criminal P. C. (1898). S. 103 

— Taking sample of adulterated milk by 
Food Inspector — Witnesses — There is no 
requirement that they should be respect- 
able persons as is the requirement under 
S. 103 'Criminal P. C. in case of search _ — 
Irregularity if any cannot vitiate the taking 
of sample fi'om the accused 

AH 109 C (C N 19) 

S. 16 — Prosecution under — Evidence 

and proof — See Prevention of Food Adul- 
teration Act (1954), S. 10 (7) 

AU 109 B (C N 19) 

Ss. 16 and 7 (1) — Punishment 

All 109 D (C N 19) 

Ss. 16 (1) (a) (i), 7 (i) — Storing "sim- 

pliciter” is not an offence — Storing for sale 
is punishable — AIR 1967 Cal 110. Diss. 

Ker 79 (C N 19) 


PREVENTION OF FOOD ADULTERATION 

ACT (contd.) 

— — S. 16 (1) (b) (c) — Offence under S. 16 
(1) (b) — E-vidence and proof — Accused 
when called by inspector pouring milk and 
running away — Held (1) con-viction under 
S. 16 (1) (b) could not be sustained in ab- 
sence of e-vidence that Food Inspector had 
either expressed his intention to accused 
that he was going to take sample or that he 
had demanded the sample: (2) accused 
could have been prosecuted and con-victed 
under _S. 16 (1) (c) but as the complaint was 
not laid under Cl. (c) and opportunity to 
meet that charge was not given to him, 
conviction could not be altered to S. 16 
(1) (c) Mad 85 (C N 17) 

PREVENTIVE DETENTION ACT (4 of 

1950) 

See under Public Safety. 


PROHIBITION 

—ASSAM OPIUM PROHIBITION ACT (22 
of 1947) 

S. 5 (a) — Offences imder the Act — 

Procedure to be followed — See Criminal 
P. C. (1898), S. 251 -Assam 36 (C N 9) 

— — S. 25 — Offences imder the Act — Pro- 
cedure to be followed — See Criminal P. C. 
(1898), S. 251 Assam 36 (C N 9) 

— -S. 26 — Offences under the Act — Pro- 
cedure — See Criminal P. C. (1898), S. 251. 

Assam 36 (C N 9) 


PUBLIC SAFETY 

— PREVENTR^ DETENTION ACT (4 of 
1950) 

— -S. 3 — Commissioner of Police, Calcutta 
has jurisdiction to make detention order in 
respect of suburban areas also 

' Cal 157 B (C N 27) 

-S. 3 (2) — Detenu set free under orders 

of Court not on considerations of merits but 
on technical defect — Subsequent order of 
detention on same grounds is competent 

Cal 157 A (C N 27) 


PUNJAB MINOR MINERAL CONCESSION 
RULES, 1964 

— -R. 20 — Imposition of royalty — Nature 
of — See Mines and Minerals (Regulation 
and Development) Act (1957). S. 15 

Punj 79 B (C N 17) 

RAILWAY COACHING TARIFF RULES 

-R. 108 (2) (8) — Coal consigned to Com- 
pany by Colliery, on orders and sanction of 
Deputy Coal Commissioner (Distribution) 
under Colliery Control Order. 1945 which 
ivas then in force — Sanction and order at 
instance of Company — Wagons supplied 
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RAILWAY COACHING TARIFF RULES 
(contd.) 

by Railway on order by Coal Commisdoner 
— Refusal of Company to take delivery — 
Railway selling coal and suing company for 
demurrage — Normally consignee is liable 
— On facts also held, that Colliery acted as 
agent of company — Duty of Railway 
pointed out — Extent of liability of con- 
signee — See Railways Act (18901. S. 56 

SC 193 (C N 3C) 

RAILWAY ESTABLISHMENT CODE 
See under Civil Services. 


RAILWAYS ACT (9 of 1890) 

S. 56 — Coal consigned to Company by 

Colliery on orders and sanction of Deputy 
Coal Commissioner (Distribution) urider 
Colliery Control Order, 1945 whidi was 
then in force — Sanction and order at in- 
stance of Company — Wagons supplied by 
Railway on order by Coal Commissioner — 
Refusal of Company to take delivery — 
Railway selling coal and suing company for 
demurrage — Normally consignee Is liable 
— On facts also held, that Colliery acted 
as agent of company — Duly of Railway 
pointed out — Extent of liability of con- 
signee — Contract Act (1872), Ss. 2. 186 and 
149 — Railway Coaching Tariff Rules, 
R. 108 (2) and (8) — Tort — Damages — 
Duty to minimise SC 193 (C N 36) 

RAJASTHAN CIVIL SERVICE RULES 1951 
See tmder Civil Services. 


RAJASTHAN PANCHAYAT AND NVAYA 
PANCHAYAT ELECTION RULES, I960 
See under Panchayats. 


RAJASTHAN TENANCY ACT (3 of 1955) 
See under Tenancy X,aws. 


REGISTRATION ACT (16 of 1908) 

— S. 17 (2) (vi) — Proceedings under 
O. 21, R. 94, Civil P. C. for issue of sate 
certificate in respect of property *A’ — Com- 
ppmise decree passed in suit filed by sur- 
viving partner against widow of deceased 
partner in respect of firm's property — Sur- 
viving partner agreeing to give up right In 
respect of property 'A' — Suit in whitdi 
compromise decree was passed most be held 
to have included property 'A' — Hence 
such decree is exempted from registration 
under S. 17 (2) (vj) and is admissible in evi- 
dence in proceedings under O, 21, R. 94 

• Mys 73 C (C N 16) 

S. 47 — Tenancy Laws — Bihar Land 

Reforms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act (12 of 1962). 
S. 16 — Right of reconveyance under S. 16 
— Accrual of — It accrues only when re- 
gistration of sale deed is completed as re- 
quired by Ss. 60 and 61. Registration Act 
and not before — Application xmder S. 16 
presented to Collector prior to such date — 


REGISTRATION ACT (contd.)’ 
Maintainability — See Tenancy Law’s — 
Bi^r Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) Act 
(12 of 1962), S. 16 SC 244 C (C N 45) 
— S. 49 — Document reciting borrowing of 
money mortgaging certain land and also 
promise to repay loan — Document was a 
simple mortgage — It can be admitted in 
evidence by paying stamp duty and penalty 
— It can be relied on as evidence of 
money debt though not as simple mort- 
gage — See Stamp Act (1899), S. 2 (22) 

Manipur 23 A (C N 9) 

S. 50 — Partition by metes and bounds 

— ^Deed — Mistake is corrected by unregis- 
tered document — Effect of, on sale of his 
share under original deed — See Contract 
Act (1672). S. 62 Pat 110 (C N 29) 


S. 58 — Registration of document — 

Proof of execution — See Registration Act 
(1908), S 60 Mys 103 B (C N 23) 

S. 59 — Registration of document — 

Proof of execution — See Registration Act 
(1908). S. 60 Mys 103 B (C N 23) 

— S- 60 — Tenancy Laws ~ Bihar Land 
Reforms (Fixation of Ceiling Area and Ac- 
auisition of Surplus Land) Act (12 of 1962) 
S. 16 — Right of reconveyance under 8. 16 

— Accrual of — It accrues only when re- 
gistration of sale deed is completed as re- 
quired by Ss. 60 and 61, Re^stratfon Act 
and not before — Application under S. 16 
presented to Collector prior to such date — 
Maintainability — See Tenancy Laws — 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus land) Act 
(12 of 1962). S. 16 SC 244 C (C N 45) 
Ss. 60, 58. 59 — Registration of docu- 
ment — Proof of execution 

Mys 103 B (C N 23) 

S. 61 — Tenancy Laws — Bihar Land 

Reforms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act (12 of 1962). 
S. 16 — Bight of reconveyance under S. 16 

— Accrual of — It accrues only when re- 
gistration of sale deed is completed as re- 
quired fay Ss. 60 and 61, Registration Act 
and not before — Application under S. 16 
presented to Collector prior to such date — 
Maintainability — See Tenancy Laws ■ — 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) Act 
(12 of 2962), S. 16 SC 244 C (C N 45) 
REPRESENTATION OF THE PEOPLE 

ACT (43 oi 1930) 

S..30 — Election of respondent cannot 

be challenged as void on ground that electo- 
ral rolls are incorrectly or irregularly pre- 
pared — See Constitution of India. Art. 
329 (b) Mys 84 A (C N 20) 


REPRESENTATION OF THE PEOPLE ACT 
(43 of 1951) 

S. 22 (2) (as amended in 1956) — 

Powers of Asstt. Returning Officer — Nomi- 
nation paper suffering from inherent defect 
apparent on face of nomination paper — 
Held on facts that its rejection by Return- 
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REPRESENTATION OF THE PEOPLE ACT 
(1951) (contd.) 

ing Officer or even by Asstt. Returning 
Officer was not improper 

J & K 36 C (C N 10) 

S. 36 (2) (a) — Rejection of nomination 

Daper — Oath should be made and subs- 
:ribed to before the date of the scrutiny: 
f^IR 1968 Mys 18, Held no longer good law. 

J & K 36 D (C N 10) 

Ss. 62 (1), 100 (1) (d) (iii) — Right to 

vote under S. 62 (1) — Improper refusal 
of right — Is not a sufficient ground under 
S. 100 (1) (d) (iii) to declare election void 

— Further proof that election is materially 
affected thereby is necessary 

Mys 84 B (C N 20) 
S. 87 — Civil P. C. (1908), O. 17, R. 3 

— Dismissal of election petition — Mere 

fact that case did not fall under O. 17, R. 3 
does not mean that decision was not on 
merits Raj 75 A (C N 16) 

S. 87 — Civil P. C. (1908). O. 9, R. 8 

— High Court has power to dismiss elec- 
tion petition on non-appearance of election 
petitioner. AIR 1960 J and K 25 (FB) and 
AIR 1964 All 181, Dissent, from 

Raj 75 B (C N 16) 

S. 100 — Scope — Returned candidate 

should not be unseated imless petitioner 
proves his -ease very very clearly 

J & K 36 B (C N 10) 
S. 100 (1) (c) — Scope — Improper re- 
jection of nomination paper — Election can 
be declared void on this ground alone — It 
is not necessary further to prove that elec- 
tion of returned candidate is materially af- 
fected J & K 36 F (C N 10) 

— S. 100 (1) (d) (iii) — Improper refusal 
of right to vote — No sufficient ground to 
declare an election void — See Representa- 
tion of the People Act (1951). S. 62 (1) 

Mys 84 B (C N 20) 

S. 100 (1) (d) (iv) — Correctness of 

electoral rolls caimot be challenged in an 
election petition under Art. 329 — See Con- 
stitution of India, Art. 329 (b) 

Mys 84 A (C N 20) 
S. 129 — Standard of proof — Stan- 
dard of proof for establishing corrupt prac- 
tice should be that of criminal case 

J & K 36 G (C N 10) 

SALES TAX 

—MADRAS GENERAL SALES TAX ACT 
(1 of 1959) 

— S, 4 Proviso (prior to amendment by 
Act 6 of 1963) — 'Tax so levied shall be 
refunded’ — For claiming refund, assessee 
need not pay tax — He can claim it as soon 
as it is levied Mad 91 B (C N 20) 

S. 4 — Refund — Limitation — Vali- 
dity of rule — See Sales Tax — Madras 
General Sales Tax Rules (1959), R. 23 (3) (i) 

Mad 91 A (C N 20) 
—MADRAS GENER.'4L SALES TAX 
RULES (1959) 

R. 23 (3) (i) — Madras General Sales 

Tax Act (1 of 1959), S. 4. Prov’iso — 
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SALES TAX — MADRAS GENERAL 
SALES TAX RULES (contd.) 

Prescribing period of limitation for refund 
under R. 23 (3) (i) is not valid and should 
be declared ultra vires, as main Act does 
not prescribe any period of limitation 

Mad '91 A (C N 20) 


SONTHAL PARGANAS SETTLEMENT 
REGULATION (3 of 1872) 

See under Tenancy Laws. 

SONTHAL TENANCY (SUPPLEDIENTARY) 
PROVISIONS ACT (14 of 1949) 

See under Tenancy Laws. 

SPECIFIC RELIEF ACT (47 of 1963) 

S. 13 — Stipulation in lease deed about 

sale of property to lessee if lessor ever re- 
quired to sell, and if lessee agreed to pay 
reasonable price — Stipulation not a com- 
pleted contract — No Question of specific 
Performance of contract arises — See Con- 
tract Act (1872), S. 2 (h) 

Assam 43 (C N 10) 

S. 39 — Executability of decree — See 

Civil P. C. (1908), S. 47 

Andh Pra 92 C (C N 30) 

S. 39 — Injunctions — O. 21, R. 32 (5) 

applies only to mandatory injunctions but 
sub-rule (1) applies to both mandatory and 
Prohibitory injunctions — Se_g Civil P. C. 
O. 21, R 32 (5) Andh Pra 92 D (C N 30) 

STAMP ACT (2 of 1899) 

See under Stamp Duty. 

STAMP DUTY 

—STAMP ACT (2 of 1899) 

Ss. 2 (22), 35 and 60 (as applied to 

Manipur State) — Negotiable Instruments 
Act (1881), S. 4 — "Promissori' note” — 
Document reciting borrowing of inoney 
mortgaging certain land and also promise to 
repay loan wdthin certain period — Docu- 
ment held not a promissory note but a 
simple mortgage — It can be admitted in 
evidence after paying deficit stamp duty 
and penalty — Document can be relied on 
as eridence of money debt though not as 
simple mortgage — Question involved was 
not very intricate and lower court ■was 
not bound to make reference under S. 60 — 
Transfer of Properh' Act (1882), S, 58 — 
Registration Act (1908), S. 49 

Manipur 23 A (C N 9) 

— — Ss. 3 and 36 — Compromise decree pro- 
viding interest on amount payable by one 
party to another — Stamp on degree paid 
late — Interest for earlier period can be 
claimed Mad 84 (C L 16) 

S. 35 — Document held to be simple 

mortgage — It is admissible in eridencc 
after paving stamp duty and penalty — 
See Stamp Act (1899). S. 2 (22) 

Manipur 23 A (C N 9) 

— — S. 36 — Stamp on decree, providing 
interest payable by one parly to other. 
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STAMP DUTY — STAMP ACT (contd.> 
paid late — Interest for earlier period can 
be claimed — See Stamp Act (1899). S. 3 
Mad 84 (C N 16) 

S. 60 (as applied to Manipur State) — 

Reference under — When Court bound to 
make — See Stamp Act (1899). S. 2 (22) 

Manipur 23 A (C N 9) 


SUGAR-CANE CONTROL ORDER (1966) 

Cl. 6 •— Order uhder Cl. 6 (1) (a) by 

Cane Commissioner Bihar at Patna, reduc- 
ing area for sugar-cane purchase reserved 
for petitioner’s sugar factory situate in U. 
P. — Another order allotting excluded area 
for respondent’s Sugar Factory in Bihar — 
Allahabad High Court has no jurisdiction to 
entertain petition for quashing these orders 
as no part of cause of action arose uithin 
its territorial jurisicHon — Place of com- 
munication of order according to law or of 
consequence arinng from order — If fur- 
nishes cause of action — See Constitution of 
India, Art. 226 (lA) All 105 A (C N 18) 

' ■ Cl. 6 (1) — Order under Cl. 6 (1) (a) 
reserviiat particular area for sugar factory 

— Effect of All 105 B (C N 18) 

SUCCESSION ACT (39 of 1925) 

^—Ss. 106, 107 — Hindu testator -- Be- 
Quest in favour of v-lfe and daughter — 
Held, on construction of will, that bequest 
was not joint bequest. S. A. No. 15 of 1962 
(Mad). Reversed Mad 96 A (C N 23) 

— S. 106 — "Two persons jointly” — In- 
terpretation Mad 96 B (C N 23) 

- -S. 106 — Section Is not a rule of con- 

struction of a will, but a provision for devo- 
lution. AIR 1960 Andh Pra 363. Dissent, 
from Mad 96 C (C N 23) 

■ S. 107 — Hindu testator — Bequest In 
favour of wife and daughter — Held not 
joint — See Succession Act (1925). S. 106 

Mad 96 A (C N 23) 

S. 306 — Suit for rendition of accounts 

against a trustee — Does not abate on 
death of trustee — Liability of L. Rs with 
regard to mode of accounting — See Trusts 
Act (1882). S. 19 Delhi 75 D (C N 14) 

TENANCY LAWS 


REFORMS ACT (30 of 


—BIHAR LAND 
1930) 

Ss. 4 and 10 (1) — A clause for renewal 

of the lease at a future date is an 'encum- 
brance’ and is not binding on the State 

SC 177 A (C N 32) 

S. 10 (1) — A clause for renew’al of the 

lease at a future date is an 'encumbrance* 
and is not binding on the State — See 
Tenancy Laws — Bihar Land Reforms Act 
(30 of 1950). S. 4 SC 177 A (C N 32) 


TENANCY LAWS (contd.) 

—BIHAR LAND REFORMS (FIXATION 
OF CEILING AREA AND ACQUISITION 
OF SURPLUS LAND) ACT (12 of 1962) 

S. 16 — Object and scheme of section 

indicated SC 244 A (C N 43) 

S. 16 — Right of reconveyance under 

Section 16 — Accrtial of — It accrues only 
when registration of sale deed is completed 
as required by Ss. 60 and 61, Registration 
Act and not before — Application under 
S. 16 presented to Collector prior to such 
date — Maintainability — (Registration Act 
(1908). Ss. 47. 60 and 61). 1968 Pat UR 384, 
Reversed SC 244 C (C N 45) 

^S. 16 — Bihar Land Reforms (Fixation 

of Ceiling Area and Acquintion of Surplus 
Land) Rules (1963).’ R. 19 and Form L. C. 
13 — Compliance of — Whether directory 
or mandatory — Effect of non-compliance 
— Jurisdiction of Collector to entertain ap- 
plication for reconveyance accompanied 
with certified copy of sale-deed presented 
for registration not affected If he is satisfied 
as to compliance of conditions precedent to 
making such application. 1968 Pat UR 384, 
Reversed SC 244 E (C N 45) 


-BIHAR LAND REFORMS (OXATION OF 
CEILING AREA AND ACQUISITION OF 
SURPLUS LAND) RULES (1963) 


Forms L. C. 12 — Object of indicated 
— See Tenancy Laws — Bihar Land Re- 
forms (Fixation of Ceiling Area and Acqui- 
sition of Surplus Land) Rules (1963). R. 18 
SC 244 B (C N 45) 

Forms L. C. 13 — Object of Indicated- 

See Tenancy Laws — Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition of 
Surplus Land) Rules (1963) R. 18 ' 

SC 244 B (C N 45) 
—Form L. C; 13 — Compliance of — 
Whether directory or mandatory — Effect 
of non-compliance — Jurisdiction of Col- 
lector to entertain application for reconvey- 
ance accompanied with certified copy of 
sale-deed presented for registration not 
affected if he is satisfied as to compliance 
of conditions precedent to making such ap- 
plication — See Tenancy Laws — Bihar 
Land Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act (12 of 
1962), S. 16 SC 244 E (C N 45) 


^Rules 18 and 19 and Forms L C. 12 and 

13 — Object of indicated ’ 

SC 244 B (C N 45) 

^R. 19 — Object of indicated — See 

Tenancy Laws — Bihar Land Reforms (Fixa- 
tion of Ceiling Area and Acquisition of Sur- 
plus Land) Rules (1963). R. 18 

SC 244 B-(C N 45) 
— R. 19 — Compliance of — Whether 
directory or mandatoi^ — Effect of non- 
compliance — Jurisdiction of Collector to 
entertain application for reconveyance -ac- 
companied with certified copy of sale-deed 
presented for registration not affected if he 
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TENANCY LAWS — BIHAR LAND RE- 
FORMS (FIXATION OF CEILING AREA 
AND ACQUISITION OF SURPLUS 
LAND) RULES (contd.) 
is satisfied as to compliance of conditions 
precedent to making such application — 
See Tenancy Laws — Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition of 
Surplus Land) Act (12 of 1962), S. 16 

SC 244 E (C N 45) 

—BOMBAY PREVENTION OF FRAG- 
MENTATION AND CONSOLIDATION 
OF HOLDINGS ACT (62 of 1947) 

— S. 31 — Auction sale under Land Re- 
venue Code — Acceptance of minor’s bid — 
Sale whether contravenes the section — See 
Bombay Land Revenue Code (5 of 1879), 
S. 165 Bom 93 (C N 18) 

—BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (67 of 1948) 

S. 88C — Enquiry under the section is 

quasi judicial Guj 88 B (C N 18) 

S. 88D — Enquiry under the section is 

quasi judicial — Person whose exemption 
is to be revoked has to be given an oppor- 
tunity Guj 88 A (C N 18) 

— J. & K. TENANCY ACT (2 of 1980 Smt) 

Ss. 2(5), 15A proviso, 85 first group (d) 

— • Induction of tenant by mortgagee on 
mortgaged land — Tenancy ends vdth re- 
demption of mortgage — No relationship of 
tenancy between mortgagor and tenant 
within meaning of S. 2(5) — Eviction of 
tenant of mortgagee under S. 15A — Civil 
Court has jurisdiction to pass decree — 
Section 85 first group (d) is not attracted 
J. & K. 33 B (C N 9) 

S. 15A, proviso — Mortgage of land 

with delivery of possession — Induction of 
tenant on mortgaged land by mortgagee — 
Eviction of tenant by mortgagor on redem- 
ption — When possible 

J. & K. 33 A (C N 9) 

S. 15-A proviso — Induction of tenant 

by mortgagee on mortgaged land — Ten- 
ancy ends with redemption of mortgage — » 
No relationship of tenancy between mort- 
gagor and tenant within meaning of S. 2(5) 

— Eviction of tenant of mortgagee under 
S. 15A — Civil Court has jurisdiction to 
pass decree — S. 85 first group (d) is not 
attracted — See Tenancy Laws . — J. & K 
Tenancy' Act (2 of 1980 Smt), S. 2(5) 

J. & K. 33 B (C N 9) 

S. 85 first group (d) — Induction of 

tenant by mortgagee on mortgaged land — 
Tenancy ends with redemntion of mortgage 

— No relationship of tenancy between 
mortgagor and tenant within meaning of 
S. 2(5) — Ewction of tenant of mortgagee 
under S. 15A — Chdl Court has jurisdic- 
tion to pass decree — S. 85 first group (d) 
is not attracted — See Tenancy Laws — 

J. & K. Tenancy Act (2 of 1930 Smt), S. 2(5) 

J. & K. 33 B (C N 9) 


TENANCY LAWS (contd.) 

— M. P. ABOLITION OF PROPRIETARY 
RIGHTS (ESTATES, MAHALS AND 
ALIENATED LANDS) ACT (1 of 1951) 
S. 28 — Applicability of section — Exe- 
cution Court held had jurisdiction to de- 
cide — See Civil P. C. (1908) S. 47 

Madh Pra 35 D (C N 12) 

—RAJASTHAN TENANCY ACT (3 of 1955) 

• S. 242 — Jurisdiction of civil court to 

try suit relating to tenancy rights — Some 
portion of claim made in plaint triable by 
civil Court and other portion triable by Re- 
venue court — Civil Court can try suit and 
refer issue regarding claim for tenancy 
rights to revenue court 

Raj 89 (C N 19) 


— SONTHAL PARGANAS SETTLE- 

MENT REGULATION (3 of 1872) 

Ss. 11 and 25-A — Effect of S. 11 — 

Question as to invalidity of exchange nei- 
ther raised nor decided by settlement offi- 
cer or Court — Bar of suit under S. 11 can- 
not apply — (Civil P. C. (1908), Ss. 9 and 
11) SC 204 F (C N 38) 

S. 25A — Effect of S. 11 — See Son- 

thal Parganas Settlement Regulation (3 of 
1872), S. 11 SC 204 F (C N 38) 

S. 27 — Scope — New plea — Plea as 

to invalidity of exchange of raiyati holding 
under S. 27 — See Civil P. C. (1908) S. 100 

SC 204 A (C N 38) 
S. 27 (1) — Person setting up invalidi- 
ty of transfer by way of exchange undei 
S. 27(1), Sonthal Parganas Settlement Re- 
gulation — Burden of proving that subject- 
matter of exchange was raiyati land situate 
in Sonthal Parganas lies on him — Dis- 
charge of onus — Onus shifts to other side 
to show that transfer comes within excep- 
tion to rule laid down in S. 27(1) and he 
must show that Record of Rights contained 
an entry authorising transferor to transfer 
raiyati land — See Ewdence Act (1872), 
Ss. 101 to 104 SC 204 B (C N 38) 

S. 27(1) — Section is wide enough to 

include exchange of lands as it involves 
transfer of property — (Transfer of Pro- 
perty Act (1882), S. il8 SC 208 D (C N 38) 

27 (1) — See General Clauses Act 

(1897) S. 6 SC 204 E (C N 38) 


—SONTHAL *TENANCY (SUPPLE- 
MENTARY) PRO\TSIONS ACT (14 of 
1949) 

S. 27 — Effect of repeal — See 

General Clauses Act (1897) S. 6 

SC 204 E (C N 38) 
S. 28 — Effect of repeal — See Gene- 
ral Clauses Act (1897). S. 6 

SC 204 E fC N 38) 


TORT 

Damages — Duty to minimise — Coal 

consigned to Company by Collior 5 ' on orders 
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TORT (contd.) 

and sanction of Deputy Coal Commisaoner 
(Distribution) under Colliery Control Order 
1945 which was then in force — Sanction 
and order at instance of Company — Wagons 
supplied by Railway on order by Coal Com- 
missioner — Refusal of Company to take 
delivery — Railway selling coal and suing 
company for demmurage — Normally con- 
signee is liable — On facts also held that Col- 
liery acted as agent of company — Duty of 
Railway pointed out — Extent of liability 
of consignee — See Railways Act (1890), 
S. 56 SC 193 (C N 36) 

Malicious prosecution — Suit for 

damages — Essentials to be proved — Ac- 
cusation against plaintiff in respect of of- 
fence which defendant claims to have seen 
him commit — Trial ending in acquittal on 
merits — Presumption will be not only that 
plaintiff was innocent but also that there 
was no reasonable and probable cause for 
accusation Pat 102 A (C N 27) 

^Malicious prosecution — Malice — 

mat constitutes Pat 102 B (C N 27) 

Malicious prosecution — Suit for da- 
mages — Accusation against plaintiff by 
Karta of Joint Hindu Family — Other 
members also made defendants — That ac- 
cusation was made on behalf of whole 
family not shoym — Prosecution of plain- 
tiff must be deemed to have been made by 
Karta himself in his personal capacity and 
other members v.ill not be liable at all 

Pat 102 C (C N 27) 
—Malicious prosecution — Suit for 
damages — Defendant belonging to sche- 
duled caste Si not possessed of enough pro- 
perties from which claim of plaintiffs could 
be realised — Claim made though not ex- 
aggerated reduced to nominal sum which 
was held sufficient to vindicate rights of 
plaintiff Pat 102 D (C N 27) 

TRADE AND MERCHANDISE MARKS 
ACT (43 of 193S) 

S. 78 — Infringement of trade mark 

and thst oS properiy joark — DistbjrJjfuj — 
See Penal Code (1860), S. 482 

Mad 94 (C N 22) 

S. 79 — Infringement of property mark 

and that of trade mark — Distinction — See 
Penal Code (1860), S. 482 

Mad 94 . (C N 22) 

TRADE UNIONS ACT (16 of 1926)’ 

S. 13 — Recognised Association of Gov- 
ernment Employees, whether can file a writ 
petition imder Art. 226 on behalf of its 
members — See Constitution of India 
Art. 226 Cal 149 A (C N 25) 

TRANSFER OF PROPERTY ACT (4 of 
1882) 

S. 6fh) — Auction sale under Bombay 

Land Revenue Code — Acceptance of 
minor’s bid — Effect — See ^mbav Land 
Revenue Code (5 of 1879). S. 165 ' 

Bom 93 (C N 18) 


TRANSFER OF PROPERTY ACT (contd.) 
S. 7 — Auction sale held under Bom- 
bay Land Revenue Code — Acceptance oi 
minor’s bid — Effect •— See Bombay Land 
Revenue Code (5 of 1879), S. 165 

Bom 93 (C N 18) 
Ss. 8 and 105 — Deed — Construction 

— Document on basis of which tenancy 
right is claimed — Interpretation of, is a 
question of law — Compromise purshis 
satisfying requirements of a contract of 
tenancy — It is not necessary to state ex- 
pressly in document that certain person was 
accepted as tenant Bom 103 E (C N 21) 

S. 8 — Deed — Benami — ^Vhat is — 

See Estate Duty Act (1953), S. 6 

Cal 139 A (C N 23) 

S. 41 — Deed — Benami — ^What is — See 

Estate Duty Act (1953), S. 6 

Cal 139 A (C N 23) 

S. 58 — Document reciting borrowing of 

money mortgaging certain land and also 
promise to repay loan within a certain pe- 
riod — Document held to be a simple mort- 
gage — See Stamp Act (1899), S. 2 (22) 

Manipur 23 A (C N 9) 
S. 60 — Lessor of mortgagor can re- 
deem if enforcement is sought against lease- 
hold rights Madh Pra 35 C (C N 12) 

— -S. 91 — Besides the mortgagor — Re- 
demption of sub-mortgage — Mortgagor en- 
titled to redeem sub-mortgage •— Expression 
"property mortgaged" — Meaning. ^ AIR 
1953 Trav-Co. 271 & (1896) ILR 20 Bom 
549. Di^ented from Ker 73 (C N 16) 
— S. 105 — Document on th.e )>asls oi 
which Tenancy right Is claimed — Construc- 
Uon — See T. P. Act. S. B . 

Bom 103 E (C N 21) 
— — S. 108 (J) — Contractual tenant and sta- 
tutory tenant — Right to sublet — See 
Houses and Rents — Bombay Rents, Hotel & 
Lodging House Rates Control Act (57 of 
1947). S. 5 Bom 103 C (C N 21) 

S. 108 (J) — Sub-lease — Validity — 

See Houses and Rents — Mysore Rent Con- 
fnrf Aci fSS o! im}, 5. Dl (F} 

Mys 100 (C N 22) 

S. 118 — Section is wide enough to 

include exchange of lands as it involves 
transfer of property — See Sonthal Parga- 
nas Settlement Regulation (3 of 1872). 
S. 27 (1) SC 204 D (C N 38) • 

TRIPURA (COURTS) ORDER 

S. 34 — Subordinate Court following 

dedsion of High Court subsequently dissent- 
ed from by the High Court — Revision against 
order of Subordinate Court is maintainable 

— See CivU P. C. (1908). S. 115 

Tripura 19 E (C N 6) 

TRUSTS ACT (2 of 1882) 

S. 19 — Suit by trustee against co- 
trustee for rendition of accounts — Main- 
tainability — See Trusts Act (1882), S. 48 

Delhi 75 A (C N 14) 
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TRUSTS ACT (contd.) ' 

S. 19 — Suit for rendition of accounts 

by a trustee against co-trustee in day to 
day charge of trust, properties — Does not 
come within S. 92 C. P. Code — See Civil 
P. C. (1908), S. 92 Delhi 75 C (C N 14) 
S. 19 — Public Trusts — Suit for ren- 
dition of accounts against trustee — Suit 
does not abate with death of trustee — 
Liability of legal representatives with re- 
gard to mode of accounting 

Delhi 75 D (C N 14) 

Ss. 19, 48, 44 — Public Trust — Suit 

for rendition of accounts by co-trustees 
against legal representatives of managing 
trustee — Books of accounts maintained by 
managing trustee in possession of plaintiff- 
co-trustees — Evidence revealing that ac- 
count-books were prepared by managing 
trustee from his personal account-books 
and supporting vouchers had been retained 
by him — Held, simply because account- 
books were in custody of plaintiffs it could 
not be said that suit for accounts could not 
be proceeded against legal representatives 
of managing trustee Delhi 75 E (C N 14) 

Ss. 19, 48, 44, 46 — Public Trust — Suit 

by co-trustee against legal representatives 
of deceased managing-trustee for rendi- 
tion of accounts — Co-trustee shown to 
have resigned his post earlier — Since for 
? period during which co-trustee was trustee, 
he had right to call upon deceased manag- 
ing-trustee and after him his legal represen- 
tatives to render accounts of trust property 
and since notwithstanding his resignation 
co-trustee had not ceased to be trustee, suit 
by him held maintainable 

Delhi 76 F (C N 14) 

Ss. 19, 44, 48 — Public Trust — Suit 

by co-trustee against legal representatives 
of deceased managing-trustee for rendition 
of accounts — Held, since liability of legal 
representatives was not onerous and was 
lighter than their predecessor there was no 
justification for restricting period of ac- 
counting Delhi 75 G (C N 14) 

S. 44 — Public trust — Suit for rendi- 
tion of accounts by co-trustees against L. 
R.s of deceased trustee — Maintainability — 
See Trusts Act (1882), S. 19 

Delhi 75 E (C N 14) 
S. 44 — Public trust — Suit for rendi- 
tion of accounts by co-trustee against L.R.s 
of deceased trustee — Maintainability — 
See Trusts Act (1882), S. 19 

Delhi 75 F (C N 14) 
S. 44 — Public trust — Suit for rendi- 
tion of accounts by co-trustee against L.R.s 
of deceased trustee — Restriction of period 
of accounts — Propriety — See Trusts Act 
(1882), S. 19 Delhi 75 G (C N 14) 

S. 46 — Public trust — Suit for rendi- 
tion of accounts by co-trustee against L.R.s 
of deceased trustee — Maintainability — See 
Trusts Act (1882), S. 19 

Delhi 75 F (C N 14) 

Ss. 48, 19 — Public Trust — Suit by 

trustee against co-trustee for rendition of 


TRUSTS ACT (contd.) 
accounts — Maintainability 

Delhi 75 A (C N 14) 

S. 48 — Public Trust — In trust-deed 

author of trust naming one of trustees, to 
be in day-to-day charge of income and ex- 
penditure of trust property — Provision 
does not in any way affect joint responsi- 
bility of trustees in respect of management 
and administration of trust. 

Delhi 75 B (C N 14) 

S. 48 — Suit for rendition of accounts 

against trustee in day to day charge of trust 
properties, by his co-trustee — Does not fall 
within S. 92, C. P. Code — See Civil P. C. 
(1908), S. 92 Delhi 75 C (C N 14) 

- 7 - — S. 48 — Public trust — Suit for rendi- 
tion of accounts by co-trustees against L. R.s 
of deceased trustee — Maintainability — 
See Trusts Act (1882), S. 19 

Delhi 75 E (C N 14) 
— — S. 48 — Public trust — Suit for ac- 
counts by co-trustee against L.R.s of de- 
ceased trustee — Maintainability — See 
Trusts Act (1882), S. 19 

Delhi 75 F (C N 14) 
-S. 48 — Public trust — Suit for ac- 
counts by co-trustee against the L.R.s of 
deceased trustee — Restricting the period 
of accounting — ^Propriety — See Trusts Act 
(1882), S. 19 Delhi 75 G (C N 14) 

— — S. 78 — Power of revocation — Reser- 
vation to author — Power must have been 
reserved in the revocation deed itself 

Bom 101 (C N 20) 

U. P. FOODGEAINS DEALERS LICENS- 
ING ORDER (1964) 

Cl. 2 (a) — Presumption under Cl. 3 (2) 

— See Essential Commodities Act (1955), 
S. 3 AU 123 A (C N 23) 

— —Cl. 3 (2) — Presumption under — 
Wheat found in possession of a person in 
excess of ten quintals — Person engaged in 
business of selling & purchasing goods — 
Presumption would be that it was_ stored 
for purpose of sale — See Essential Com- 
modities Act (1955), S. 3 

All 123 A (C N 23) 

U. P. INDUSTRIAL DISPUTES ACT (28 of 
1947) 

S. 6 -S. (4) — Dismissal of workmen 

for participating in illegal strike — See In- 
dustrial Disputes Act (1947). S. 23 

SC 235 (C N 43) 

-S. 65 (4) — Dismissal of workmen for 

participating in illegal strike — Order based 
on warning given in respect of previous 
strike in disregard of settlement — Dismis- 
sal held mala fide and vindictive — See 
Industrial Disputes Act (1947). S. 23 

SC 235 (C N 43) 

U. P. MOTOR VEHICLES RULES (1940) 

— 72 — Interpretation of — Rule is 
mandatory and not directory — Failure to 
implead persons to be afTccted, on ante of 
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U. P. MOTOR VEHICLES RULES (conld.) 
appeal — Effect — Civil P. C. (1908), Pte. 

— Interpretation of Statutes — Motor Vehi- 
cles Act (1939), S. 64 

All 119 A (C N 22) 
WAKF ACT (29 of 1934) 

— — S. 3 (f) — Mutawalli — Definition of 

— It includes person who for time being 
manages wakf property 

Mad 66 B (C N 11) 
S. 6 — Scope — Not resorting to reme- 
dy under section will preclude party from 
raising same question in writ proceedings 
Mad 66 A (C N 11) 

WEALTH TAX ACT (27 of 1957) 

S. 3 — Imposition of additional Wealth 

Tax on capital assets based on population 
of areas — Validity — See Constitution of 
India. Art. 14 Ker 69 (C N 15) 

S. 3 — Wealth tax — Not for making 

or earning Income — It is not admissible de- 
duction under Income-tax Act — See In- 
come-tax Act (1961), S. 57 (iii) 

Mad 69 (C N 12) 

S. 4 — Wealth tax — Nature of — See 

Income-tax Act (1961), S. 57 (ui) 

Mad 69 (C N 12) 

— Sch. Part I, Para A, CL (c) read with 
Rr. 1 and 2 of para B — Imposition of ad- 
ditional Wealth tax on capital assets — 
Validity — See Constitution of India. Art. 14 

Kcr 69 (C N 15) 
'(VEST BENGAL KHADI AND VILLAGE 
INDUSTRIES BOARD ACT (14 of 1959) 
— S. 33 (2) and (3) — Transfer to a post 
not created by resolution — Board has 
neither an inherent power to do so nor can 


W. B. KHADI AND VILLAGE INDUSTRIES 
BOARD ACT (contd.) 

It claim it as incidental to power of ap-' 
pointment Cal 152 A (C N 26) 


WEST BENGAL KHADI AND VILLAGE 
INDUSTRIES REGULATIONS (1966) 

^R. 9 — Transfer to a post not created 

by resolution — Power of Board — See 
West Bengal Khadi and Village Industries 
Board Act (14 of 1959), S. 33 (2) 

Cal 152 A (C N 26) 


WORDS AND PHRASES 

Act includes illegal omissions — See 

Municipalities — Ajmer Menvara Munidpa- 
lities Regulation (1925), S. 233 

SC 227 A (C N 42) 


^'Dealer' — Meaning of — Dealer means 

a trader or a person who buys goods and 
sells them without processing them 

Bom 95 A (C N 19) 

^*006’ meaning of — See Mines and 

Minerals (Regulation and Development) Act 
(1957). S. 25 Madh Pra 48 (C N 16) 

^"Judgment" — Meaning of — See Let- 
ters Patent (Lahore) Cl. 10 

Delhi 85 B (C N 15) (FB) 
—•paid', meaiung of — See Industrial Dis- 
putes Act (1947), S. 33 (2) (b) 

Mad 87 A (C N 18) 
- ■ —Words "Includes" and 'means’ — Meaning 
and scope of — See Civil P. C. (1908), 
Prc. Andh Pra 64 A (C N 28) 

■ -- W ord "snail", meaning of — See Civil 
P. C. (1908), O. 41, R. 27 ' • 

Mys 111 A (C N 24) 


SUBJECnnSE list of cases overruled, reversed AND DISSENTED 

FROM, ETC, IN A.I.R. 1969 MAEOI 
DISS.— Dissented from In; OVEfL^Ovemiled io; BEVERS.=RevCTsed In 


ARBITRATION ACT (10 of 1940) 

S. 2 (a) — AIR 1964 Tripura 27 — DISS. 

AIR IffdS Tnpais Iff B N $}. 

S. 20 — AIR 1904 Tripura 27 — DISS. 

AIR 1969 Tripura 19 B (C N 6). 

Sch. 1, Para 3 read with S. 3 — AIR 

1951 Cal 78 — DISS. AIR 1969 Cal 167 A 
(C N 31). 

Sch. I, Para 3, read wth S. 3 — (1941) 

1 KB 398 — DISS. AIR 1969 Cal 167 A 
(C N 31). 

BANKING COMPANIES ACT (10 of 1949) 

S. 45-B — AIR 1962 Cal 86 — OVER. 

AIR 1969 Cal 158 (C N 28). 

BOMBAY ELECTRICnr (SURCHARGE) 
ACT (as extended to Ajmer Merwara under 
Ajmer Merwara Extension of Laws Act (19 
of 1947) 


BOMBAY ELECrnUCTTY (SURCHARGE) 
ACTT (conld.) 

S. 4-~Ce4) F.A. Na.67o( IQ56, Df-2Z-ff: 

1904 (Raj) — REVERS. AIR 1969 SC 227 B 
(C N 42) 

S. 8 — r64) F. A. No. 67 of 1958. D/- 

22-9-1984 (Raj) — REVERS. AIR 1969 SC 
227 B (C N 42). 


CIVIL PROCEDURE CODE (5 of 1908) 

^S. 9 — COT) Civil Revn. No. 208 of 1960, 

D/- 10-4-1967 (M. P.) — Govardhan v. Nathu 
— OVER. AIR 1969 Madh Pra 44 A (C .N 
14). 

S. 21 — C67) Civil Revn. No. 208 of 

I960. D/. 10-4-1967 (M. P.) _ OVER. AIR 
1969 Madh Pra 44 A (C N 14). 

S. 100 — AIR 1964 Pal 254 — REVERS. 

AIR 1969 SC 204 A (C N 38). 
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CIVIL P. C .(contd.) 

S. 115 — AIR 1945 Mad 103 — DISS. 

AIR 1969 Mys 77 (C N 18). 

-- — O. 6, R. 17 — AIR 1957 Andh Pra 10 — 
DISS. AIR 1969 Ker 75 (C N 17). 

O. 6, R. 17 — AIR 1928 Mad 400 — 

DISS. AIR 1969 Ker 75 (C N 17). 

O. 6, R. 17 — (1959) 1 Mad LJ 307 — 

DISS. AIR 1969 Ker 75 (C N 17). 

O. 6, R. 17 — AIR 1953 Nag 273 — 

DISS. AIR 1969 Ker 75 (C N 17). 

O. 7, R. 10 — AIR 1957 Andh Pra 10 

— DISS. AIR 1969 Ker 75 (C N 17). 

0. 7, R. 10 — AIR 1953 Nag 273 — 

DISS. AIR 1969 Ker 75 (C N 17). 

O. 21, R. 32 (5) — AIR 1919 Cal 674 

— HELD NO LONGER GOOD LAW. AIR 
1969 Andh Pra 92 D (G N 30). 

O. 21, R. 35 (2) — AIR 1955 Mad 288 

— HELD IMPLIEDLY OVERRULED by 
AIR 1966 SC 470 as interpreted. AIR 1969 
Mad 81 (C N 14). 

O. 21, R. 35 (2) — AIR 1964 Mad 53 

(FB) — HELD IMPLIEDLY OVERRULED 
by AIR 1966 SC 470 as interpreted. AIR 
1969 Mad 81 (G N 14). 

0. ' 21, R. 94 — AIR 1938 AU 471 — 

•DISS. AIR 1969 Mys 73 A (C N 16). 

O. 21, R. 96 — AIR 1955 Mad 288 — 

HELD IMPLIEDLY OVERRULED by AIR 
1966 SC 470 as interpreted. AIR 1969 Mad 
81 (C N 14). 

O. 21, R. 96 — AIR 1964 Mad 53 (FB) 

— HELD IMPLIEDLY OVERRULED by 
AIR 1966 SC 470 as interpreted. AIR 1969 
Mad 81 (C N 14). 

O. 23, R. 1 — AIR 1957 AP 10 — DISS. 

AIR 1969 Ker 75 (C N 17). 

O. 23, R. 1 — (1959) 1 Mad LJ 307 — 

DISS. AIR 1969 Ker 75 (C N 17). 

O. 23, R. 1 — AIR 1953 Nag 273 — 

DISS. AIR 1969 Ker 75 (C N 17). 

O. 23, R. 1 — (1959) 1 Mad LJ 307 — 

DISS. AIR 1969 Ker 75 (C N 17). 

O. 42, R. 1 — AIR 1964 Pat 254 — 

REVERS. AIR 1969 SC 204 A (C N 38). 


CRLMINAL P. C. (contd.) 

S. 145 (4) —'AIR 1933 Lali 409 — DISS. 

air 1969 Raj 82 A (G N 17). 

S. 145 (4) — AIR 1920 Mad 209 — DISS. 

AIR 1969 Raj 82 A (C N 17). 

— — S. 251 — (’64) Cri. Revn. No. 108 of 
1963, D/- 17-1-1964 (Assam) — 0\T:R. AIR 
1969 Assam 36 (C N 9). 

S. 251 A — (’64) Cri. Revn. No. 108 of 

1963, D/- 17-1-1964 (Assam) — OVER. AIR 
1969 Assam 36 (C N 9). 

— — S. 252 — (’64) Cri. Revn. No. 108 of 
1963, D/- 17-1-1964 (Assam) — OVER. AIR 
1969 Assam 36 (C N 9). 

S. 436 — AIR 1941 Oudh 409 — DISS. 

AIR 1969 Cal 161 C (C N 29). 

S. 437 — AIR 1941 Oudh 409 — DISS. 

air 1969 Cal 161 (C N 29). 

S. 517 — (’64) Cri. Misc. Case No. 28 

of 1964, D/- 16-6-1964 (Cal) — REVERS. 
AIR 1969 SC 189 A (C N 35). 

DRUGS AND COSMETICS ACT (23 of 1940} 

■ S. 23 — AIR 1960 All 460 — DISS. AIR 

1969 Andh Pra 99 C (G N 31). 

S. 25 — AIR 1960 All 460 — DISS. AIR 

1969 Andh Pra 99 C (G N 31). 

EDUCATION 

-~W. B. BOARD OF SECONDARY EDUCA- 
TION ACT (37 of 1963) 

Ss. 45 (1), 46 — (1967) 71 Cal WN 415 

— RE\'ERS. AIR 1969 Cal 175 B (C N 33). 


ELECTRICITY ACT (9 of 1910) 

S. 3 (f) and Sch. Cl. (12) — C64) F. A, 

No. 67 of 1956, D/- 22-9-1964 (Raj) — 

REVERS. AIR 1969 SC 227 C (C N 42). 

S. 7 (1), (2), (4) (prior to its amendment 

in 1959) — (’63) Spl. Civil Appln. No. 94 of 
1962, D/- 31-10-1963 (Guj) — REVERS. AIR 
1969 SC 239 A (C N 44). 

EMPLOYEES’ PROVIDENT FUNDS ACT 
(19 of 1952) 


coNS'nTU'noN of india 

Art. 14 — AIR 1964 Assam 1 (FB) — 

DISS. AIR 1969 Delhi 91 M (C N 16). 

Art. 309, Proviso — Observations of 

Dwvedi, J. in AIR 1962 All 328 — DISS, 
AIR 1969 Andh Pra 109 (C N 33). 

CONTEMPT OF COURTS ACT (32 of 1952) 

S. 1 — (’64) Cri. Misc. Case No. 28 of 1964 

D/- 16-6-1964 (Cal) — RENTERS. AIR 1969 
SC 189 B (C N 35). 

CRIMINAL PROCEDURE CODE (5 of 1898) 

S. 10 — (’64) Cri. Misc. Case No. 28 of 

1964, D/- 16-6-1964 (Cal) — RENTERS. AIR 
1969 SC 189 A (C N 35). 


S. 1 (3), (b) (a) — AIR 1957 Madh Pra 

157 — DISS. AIR 1969 Bom 95 C (C N 19). 


ENTDENCE ACT (1 of 1872) 

S. 3 — AIR 1964 MP 196 — REVERS. 

AIR 1969 SC 255 B (C N 47). 

• Ss. 101 to 104 — AIR 1964 Pat 254 — 

RENTERS. AIR 1969 SC 204 B (C N 38), 


HINDU .ADOPTIONS AND MAINTENANCE 
ACT (78 of 1956) 


S. 4 — .MR 1967 All 148 — DISS. AIR 

L969 Mad 72 E (C N 13). 

_S. 4 — AIR 1966 Bom 174 — DISS. 


UR 1969 Mad 72 E (C N 13). 

S. 5 — AIR 1967 All 14S 

1969 Mad 72 E (C N 13). 


DISS. AIR 
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Hir^U ADOmOxNS AND MAINTENANCE 
ACT (contd.) 

. S. 5 — AIR 1968 Bom 174 — DISS. 

AIR 1969 Mad 72 E (C N 13). 

S. 7 ~ AIR 1967 All 148 — DISS. AIR 

1969 Mad 72 E (C N 13). 

S. 7 — AIR 1966 Bom 174 — DISS. 

AIR 1969 Mad 72 E (C N 13). 

S. 8 — AIR 1967 All 148 — DISS. AIR 

1969 Mad 72 E (C N 13), 

S. 8 — Ain 1968 Bom 174 — DISS. AIR 

1969 Mad 72 E (C N 13). 

S. 11 — AIR 1967 AU 148 — DISS. AIR 

1969 Mad 72 E (C N 13). 

S. II — AIR 1966 Bom 174 — DISS. 

AIR 1969 Mad 72 E (C N 13). 

S. 12 — AIR 1967 All 148 — DISS. AIR 

1969 Mad 72 E (C N 13). 

S. 12 — AIR 1966 Bom 174 — DISS. 

AIR 1969 Mad 72 E (C N 13). 

S. 14 — AIR 1967 All 148 — DISS. AIR 

1969 Mad 72 E (C N 13). 

S. 14 — AIR 1966 Bom 174 — DISS. 

AIR 1969 Mad 72 E (C N 13). 


HINDU MA3EUUAGE ACT (25 of 1955) 

. 10 (1) (a) — <*56) F. A. O. No. 54 of 


1954, D/. 20-9-19S6 (Punj) 
1969 Punj 69 (C N 14).^^ _ 


OVER. AIR 


10 (1) (a) — (*56) F. A. O. No. 95 of 
1954, D/- 18-9-1956 (Punj) — OVER. AIR 
1969 Pun) 69 (C N 14). 

S. 10 (1) (a) — fee) L. P. A. 263 of 1960. 

DA 1-8-1966 (Punj) — REVERS. AIR 1969 
Fimj' 69 (C N 14), 

S. 12 — C5S) F. A. O. No. 54 of 1954. 

D/- 20-9-1930 (Punj) ~ OVER. AIR 1969 
Punj 69 (C N 14), 

S. 12 — i'S6) F. A, O. No. 93 of 1934. 

D/- 18-9-1950 (Punj) — OVER. AIR 1969 
Punj 69 (C N 14). 

S, 12 — f60) L. P. A. 263 of 1966. D/- 

1-8-1966 (Punj) — REVERS. AIR 1969 Pimj 
69 (C N 14). 

S. 23 — f58) F, A, O, No, 54 of 1954. 

D/- 20-9-1950 (Punj) — OVER. AIR 1969 
Punj 69 (C N 14), 

S. 23 — r56) F. A. O. No. 93 of 1954. 

D/- 18-9-1936 (Punj) — OVER. AIR 1969 
Punj 69 (C N 14). 

S. 23 — fee) L. P, A. 263 of 1966. D/- 

1-8-1966 (Punj) — REVERS. AIR 1969 Punj 
69 (C N 14). 

S. 28 — 056) F. A. O. No. 54 of 1954. 

D/-20-9-1956 (Punj) — OVER. AIR 1969 
Punj 69 (C N 14). 

S. 28 — C56) F. A. O. No. 95 of 1954. 

D/. 15-9-1936 (Punj) — OVER. AIR 1969 
Punj 69 (C N 14). 

' S. 28 — C66) L. P. A. 263 of 1966. D/- 

1-8-1966 (Punj) — REVERS. AIR 1969 Punj 
69 (C N 14). 

INCOME-TAX ACT (11 of 1922) 

S. 6 — AIR 1963 All 94 — REVTaiS. 

Am 1969 SC 209 (C N 39). 


HINDU .MARRIAGE ACT (contd.) 

^S. 10 — AIR 1963 All 94 — REVERS, 

AIR 1969 SC 209 (C N 39). 

S. 24 (1) First Proviso, Expln. (1) — AIR 

1965 All 94 — REVERS. AIR 1989 SC 2M 
(C N 89). 


INDUSTRIAL DISPUTES ACT (14 of 1947) 

S. 10 — AIR 1966 Punj 554 — DISS. 

AIR 1969 Raj 95 A (C N 21). 

^S, 12 (5) — AIR 1966 Punj 354 — DISS. 

AIR 1969 Raj 93 A (C N 21). 

^S. 33 (2) (b) — C66) W. P. No. 815 of 

1962 (Mad) — OVER. AIR 1969 Mad 87 A 
(C N 28). 


U^^ITATION ACT (9 of 1908) 

Art. 141 — AIR 1964 Pat 254 — DISS. 

AIR 1969 SC 204 C (C N 88). 


UAHTATION ACT (36 of 1963) 

^Arts. 64. 65 — AIR 1958 C^l 437 — 

DISS. AIR 1969 Orissa 54 (C N 22). 

Arts. 64. 63 — AIR 1932 Sind 55 ~ 

DISS. AIR 1969 Orissa 54 (C N 22). 


MINES AND WONEIULS (REGULATION 
AND DEVELOPMENT) ACT (67 of 1957) 

S. 35 — r64) Civil Rule No. 4mV of . 

1963. D/. 8-7-1964 (Cal) — DISS. AIR 1969 
PuDj 79 B (C N 17). 

^S. 15 — AIR I96S Pal 491 ~ DISS. 

AIR 1969 Punj 79 B (C N 17). 


MUNiaPAUTIES 


—AJMER MERWARA MUNICTPALnTES 
REGin,ATION (6 of 1925) 


S. 233 — f64) F. A. No. 67 of 1950. 

DA 22-9-1964 (Raj) — REVERS. AIR 1969 
SC 227 A (C N 42). 


MUSSALMAN WAKF VALIDATING ACT (6 
of 1913) 


S. S — AIR 1927 All 235 — DISS. AIR 

1969 Mys 103 D (C N 23). 

PREVENHON OF FOOD ADULTERATION 
ACT (37 of 1954) 


S. 7 (0 — AIR 1967 Cal 110 — DISS. 

AIR 1969 Kct 79 (C N 19). 

S. 16 (1) (a) (i) — AIR 1967 Cal 110 — 

DISS. AIR 1969 Ker 79 (C N 19). 


REPRESENTATION OP THE PEOPLE ACT 
(43 of 1931) 


S. 36 (2) (a) — AIR 1968 Mys 18 — 

HELD NO LONGER GOOD LAW AIR 1969 
J and K 30 D (C N 10). 

S. 87 — AIR 1964 AB 181 — DISS. AIB 

1969 Raj 75 B (C N 16). 
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REPRESENTATION OF THE PEOPLE ACT 
(contd.) 

S. 87 — AIR 1960 J and K 25 — DISS. 

AIR 1969 Raj 75 B (C N 16). 

SUCCESSION ACT (39 of . 1925) 

S. 106 — (’62) S. A. No. 15 of 1962 

(Mad) — REVERS. AIR 1969 Mad 96 A 
(C N 23). 

S. 107 — (’62) S. A. No. 15 of 1962 

(Mad) — REVERS. AIR 1969 Mad 96 A 
(C N 23). 


TENANCY LAWS 

—BIHAR LAND REFORMS (FIXATION OF 
CEILING AREA AND ACQUISITION OF 
SURPLUS LAND) ACT a2 of 1962) 

S. 16 — 1968 Pat LJR 384 — REVERS. 

AIR 1969 SC 244 C, E (C N 45). 


TRANSFER OF PROPERTY ACT (4 of 1882) 

3. 91 — ILR 20 Bom 549 — DISS. AIR 

1969 Ker 73 (C N 16). 

-S. 91 — AIR 1953 Trav'-Co 271 — DISS. 

AIR 1969 Ker 73 (C N 16). 


COURTWISE LIS'5 OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC., IN A.I.R. 1969 MARCH 

DISS.=Dissented from in; OVER,= Overruled in; REVERS. =Beversed in 


ALLAHABAD 

(’27) AIR 1927 All 255: ILR 49 All 391, 
Mohd. Shafi v. Md. Abdul Aziz — DISS. 
AIR 1969 Mys 103 D (C N 23). 

(’38) AIR 1938 All 471; 1938 All LJ 625, 
Makhan Lai v. Baldeo Prosad — DISS. 
AIR 1969 Mys 73 A (C N 16). 

(’41) AIR 1941 Oudh 409: 42 Cri LJ 536, 
Nasimullah v. Emperor — DISS. AIR 
1969 Cal 161 C (C N 29). 

(’60) AIR 1960 AU 460: 1960 Cri LJ 1046, 
Raj Kishan v. State — DISS. AIR 1969 
Andh Pra 99 C (C N 31). 

(’62) Observations of Dwivedi, J. in AIR 1962 
All 328: ILR (1962) 1 All 793 (FB), Ram 
Autar V. State of U. P. — DISS. AIR 
1969 Andh Pra 109 (C N 33). 

(’64) AIR 1964 All 181, Vishwanath Prasad v. 
Malkhan Singh — DISS. AIR 1969 Raj 
75 B (C N 16). 

(’65) AIR 1965 All 94: (1964) 2 ITJ 597: 
(1965) 55 ITR 501, Jaganath Mahadeo 
Prasad v. Commr. of I.-T. — REVERS. 
AIR 1969 SC 209 (C N 39). 

(’67) AIR 1967 All 148: 1966 All LJ 891, 
Subhash Missir v. Thagai Missir — DISS. 
AIR 1969 Mad 73 E (C N 13). 

ANDHRA PRADESH 

(’57) AIR 1957 Andh Pra 10; 1956 Andh IVR 
354, E. R. R. M. H. S. Committee v. 
P. Atchawa — DISS. AIR 1969 Ker 75 
(C N 17). 

(’63) AIR 1963 Andh Pra 164: (1962) 2 Andh 
LT 38, Hussain Ali v. State of A. P. — 
HELD IMPLIEDLY OITERRULED by 
AIR 1966 SC 1068 as interpreted. AIR 
1969 Orissa 58 (C N 24). 

ASSAM 

(’64) Cri. Re\-n. No. 108 of 1963, DA 17-1-1964 
(Assam) — OITER. AIR 1969 Ass.am 36 
(C N 9). 


ASSAM (contd.) 

(’64) AIR 1964 Assam 1: (1964) 52 ITR 637 
(FB), S. Doongarmal Agency v. K. E. 
Johnson — DISS. AIR 1969 Delhi 91 N 
(C N 16). 

BOMBAY 

(1896) ILR 20 Bom 549, Nagaya v. Baji Babaji 
Moholkar — DISS. AIR 1969 Ker 73 
(C N 16). 

(’53) AIR 1953 Nag 273: ILR (1953) Nag 792, 
Laiji V. Narottam — DISS. AIR 1969 
Ker 75 (C N 17). 

(’66) AIR 1966 Bom 174: 67 Bom. LR 864, 
Ankush v. Janabai — DISS. AIR 1969 
Mad 73 E (C N 13). 

CALCUTTA 

(’19) AIR 1919 Cal 674: ILR 46 Cal 103, 
Sachi Prasad v. Amar Nath — HELD NO 
LONGER GOOD LAW. AIR 1969 Andh 
Pra 92 D (C N 80). 

(’51) .MR 1951 Cal 78: 55 Cal WN 147, 
Bajranglal Laduram v. -Ganesh Commer- 
cial Co. Ltd. — DISS. AIR 1969 Cal 
167 A (C N 31). 

CSS) AIR 1958 Cal 437, Achhiman Bibi V’. 
Abdur Rahim — DISS. AIR 1969 Orissa 
54 (C N 22). 

(’62) AIR 1962 Cal 86: 66 Cal W 761, 
Comrade Bank Ltd. v. Jyoti Bala Dassi 
— 0\TER. AIR 1969 Cd 158 (C N 28). 

(’64) Cri. Misc. Case No. 28 of 1964, D/- 
16-6-1964 (Cal) — REVERS. AIR 1969 
SC 189 A, B (C N 35). 

(’64) Civil Rule No. 433-W of 1963 and con- 
nected Petns., D/- 8-7-1964 (Cal), Ajit 
Kumar v. State of Bengal — DISS. AIR 
1969 Punj 79 (C N 17). 

(’67) AIR 1967 Cal 110: 1967 Cri LJ 329, 
Shipping and Clearing (Agents) v. Cal- 
cutta Corporation — DISS. .-ilR 1969 
Ker 79 (C N 19). 

(1967) 71 Cal IW 415: 13 FLR 360, B. N. 
Bancrjce v. Sf.atc of W. B. — REN’ERS. 
AIR 1969 Cal 175 B (C N 33). 


COURnnSE LIST OF CASES OVERI^IjI^gj, ETC. L\ A. I. R. 1909 MARCH 


GUJARAT 

rw) spl. Civil Appln. No. 94 of 1962, D/- 
31-10-1963 (Guj) — REVTIRS. AIR 19C9 
, SC 239 A (C N 44). 

JAMMU & KASHMIR 

C60) AIR 1960 I and K 25 (FB). Dina NaUi 
Kaul V. Election Tribunal Jammu and 
Kashmir — DISS. AIR 1969 Raj 73 B 
(C N 16). 

KERALA 

('53) AIR 1953 Trav-Co 271, Gouri v. Lelshmi 
DISS. AIR 1969 Ker 73 (C N 16). 

MADHYA PRADESH 

064) AIR 1964 MP 196; 1964 MPLJ 220; 1964 
Jab LJ 288, Collector Raigaih v. Chahir- 
bhuj Panda -- REVERS. AIR 1969 SC 
2o3-ir^(rN’4l7.' 

(’67) AIR 1967 Madh Pra 157; 1967 Jab LJ 
86, Radhakrishan Narayandas v. Provident 
Funds Commr.. M. P. — DISS. AIR 
1969 Bom 93 C (C N 19). 

067) Clvd Revn. No. 208 of 1966, D/- KM- 
1967 (M. P.), Govardhan v. Natbu — 
OVER. AIR 1969 Madh Pra 44 A 
(C N 14). 

MADRAS 

C20) AIR 1920 Mad 209: 21 Cri LJ 73, 
Copala Alvar v. Krishnaswamy Iyer — 
DiSS. AIR 1969 Raj 82 A {C N 17). 

C28) AIR 1928 Mad 400; 54 Mad LJ 14S, 
Singara Mudaliar v. Govindaswami Chetty 
—DISS. AIR 1969 Ker 75 (C N 17). 

C45) AIR 1945 Mad 103: (194^ 1 Mad LJ 
4, A. Ramamurthy Iyer v. Meenasu 
Suudarammal — DISS. AIR 1969 Mys 
77 (C N 18). 

C55) AIR 1935 Mad 288: (1935) 1 Mad LJ 
414, Tbavi Chettzar v. Dakshinamurtbi 
Mudaliar — HELD DIPLIEDLY OVER- 
RULED by AIR 1968 SC 470 as inter- 
preted. AIR 1969 Mad 81 (C N 14). 

(1959) 1 Mad LJ 307, Nagutba Mohanied 
Nainar v. Vadavalli Ammal — DISS. AIR 
1969 Ker 75 (C N 17). 

C62) S. A. No. 15 of 1962 (Mad) — REVER- 
SED. AIR 1969 Mad 96 (C N 23). 

C62) W. P. No. 815 of 1962 (Mad) — OVER. 
AIR 1969 Mad 87 A (C N 18). 

C64) AIR 1964 Mad 53: (1963) 2 Mad LJ 162 
(FB), Ramaganesan Filial v. Rajah' Ayyar 


MADRAS (conld.) ’ ’ . 

— HELD IMPLIEDLY OVERRULED by 
AIR 1966 SC 470 as interpreted. AIR 
1969 Mad 81 (C N 14). 

MYSORE 

C68) AIR 196S Mys 18: 13 Law Rep 153, 
K. K. Ilushenkban v. Siddavanhalli Nija- 
linjjappa < — HELD NO LONGER GOOD 
LAW. AIR 1969 J and K 36 D (C N 10). 

PATNA,. 

f35) AIR 1955 Pat 404: (1955) 27 ITR 643, 
Hiraluxmi v. I.-T. OiGcer — HELD 
IMPLIEDLY OVERRULED by AIR 1966 
SC 1068 as interpreted. AIR 1989 Orissa 
58 (C N 24). 

(’64) AIR 1964 Pat 254, Dhankisto Mandal v. 
Ram Kisto Mandal — REVERS. AIR 
I9G9 SC 204 A, B, C (C N 38). 

C65) AIR 1965 Pat 491, Laddu Mai v. State 
of Biha» — DISS. AIR 1969 Punj 79 B 

(1968) Pal LJR 384, Hiralal Agrawal v. Ram- 
padarath Singh — REVERS. AIR 1969 
SC 244 C, E (C N 4S). 

PUNJAB 

C32) AIR 1932 Sind '35: 26 Sind LR 127, 
Gaeumal Metharam v. AUahbux — DISS, 
AIR 1969 Orissa 54 (C N 22). 

033) AIR 1933 Lah 409: 84 CrI LJ S42, Ftem 
Kuar V. Benarasi Das — DISS. AIR 1969 
Raj 82 A (C N 17). 

C56) F. A. O. No. 54 of 1954, D/- 20-9-1956 
(Punj), Jagdisb ' Chand v. Vir Singh — 
OVER. AIR 1969 Punj 69 (C N 14). 

C56) F. A. O. No- 95 of 1954, D/- 18-9-1956 
(Punj), Khazan Chand v. Hans Raj ~ 
OVER. AIR 1969 Punj 69 (C N 14). 

C66) L. P. A. No. 263 of 2966, D/- 1-8-1968 
(Punj) — REVTIRS. AIR 1969 Punj 69 
(C N 14). , 

f66) AIR 1966 Punj 354: 1966 Cur LJ 203: 
ILR (1966) 2 Punj 498, Gondh^ Trans- 
port Co. (P.) Ltd. V. State — DISS. AIR 
1969 Raj 95 A (C N 21). 

RAJASTHAN - 

C64) F. A. Appeal No. 67 of 1956, D/- 22- 
0-1964 (Raj) — REVERS. AIR 1969 SC 
227 A, B, C (C N 42). 

TRIPURA 

C64) AIR 1964 Tripura 27, Gupta R. D. v. 
Union of India — DISS. AIR 1969 Tri- 
pura 19 B (C N 6). 

AHSCELLANEOUS 

(1941) 1 KB 396: 110 LJKB 54. Issoifofilu v, 
Coumantaros — DISS. AIR 1969 Cal 
167 A (C N 31). 



COI^IPAIiATIYE TABLE 

(8.2.1969) 

A. I. R. 1969 March »= Other Journals 


AIR 

dlR 

177 


18D 

-182 

189 

193 

198 

^04 

t209 

212 

215 

227 

235 

239 

244 

253 

255 


1969 Supreme Court 
Other Journals 

1968 Pat L J B (80) 

13A 

(1968) 2 S -0 J 871 

1969 B L J E 1 
(1969) 1 S C TV B 116 


(1968)2 S 0 W E 117 


1968 Pat L J E (SC) 
SSA 

(1968) 2 S 0 TV E 393 


air 1969 Allahabad 
AIE Other Journals 

105 

109 ... 

112 1968 ill Ii J 360 

116 1968 All TV E (HO) 

134 

1968 All Cri B 93 
1968 All L J 439 
119 .~ 

123 

129 

ISO 

•139 1968 All L J 684 

142FB 1968 All TV B (HO) 
120 

1968 All L J 243 

AIR 1969 Andhra Pradesh 
AIE Other Journals 
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(1968) 2 Andh L T 
291 

22 ... 

99 (1968) 2‘Anah Ii T 

388 

IDS .- 

•109 _ . — 

AIR 1969 Assam 
AIE Other Journals 

33 

36’ — 

43 ... 

46 

AIR 1959 Bombay 
AIB Other Journals 
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AIB Otbar Journals 
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1968 Mad B J (Cri) 

492 

69 1968 Kor B J 422 
1968 Eer BB 707 

73 1968 Eer B B 377 

75 1968 Eer BT 479 

1968 Eer B J 482 
1968 Eer BB 294 

73 1968 Eer LT 678 

79 1968 Eer B T 458 

1968 Eer B E 243 
1968 Mad B J (Ctl) 
405 

81FB IBB (1968) 2 Eer 1 
1963 Eer B T 800 
1968 KcrBJ 619 
91FB 1963 Eer B T 556 
1953 Eer B B 311 
1063 Eer B J 6CG 
IBB (1563) 2 Ecr 257 
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Air Other Journals 

55 1969 M P B J 17 

1969 M P TV B 35 

43 1968 M P L J 753 
1968 M P TV B 713 
1968 Jab B J 1016 

44 1968 Jab B J 683 
1968 M P B J 698 I 

46 1968 M P TV B 715 j 

1968 M P L J 837 
1968 Jab B J 1068 
48 1968 M P TV B 934 

1968 M P L J 919 

AIR 1969 Madras 


AIR 

Other Journals 

66 

(1968) 1 Mad B J 19 

69 

701 XE 240- 

72 

81 Mad L TV 257 

ei 

(imj 2 Mad £ J IDS 

83 

81 Mad B TV 418 

84 

81 Mad B TV 469 

85 

(1968) 2 Mad L J 307 


1968 Mad L TV 


I(Ori) 130 

87 

34F JB244 


(1968) 2 Mad B J 318 
81 Mad L TV 475 
17 Fao B R 360 

90 (1968) 2 Mad B J 477 
81 Mad L TV 474 

91 21 8 T 0 489 

93 1968 (2) Mad B J 188 

94 (1968) 2 Mad B J 469 
1968 Mad B TV 

(Orl) 135 
1968 Mad B J 

(Cri) 647 

96 81 Mad B TV 281 

(1968) 2 Mad B J 639 
IBB (1963) 3 

Mad 396 

AIR 1969 Manipur 
AIb Other Journals 

21 
22 
23 
27. 

29 

30 

AIR 1969 Mysore 
AIR Other Journals 

73 16 Law Eep 382 

(1968) 2 Mvs L J 111 
7G (1963) 2 Mj-s L J 127 
77 (1968) 2 Mys B J 200 

7$ (1968) 2 Mrs B J 289 

IG Law Eep 129 
84 — 

95 (1968) 2 Mys B J 464 
16 Barr Bep 530 
1963 Mad B J 

(Cri) 743 

100 (1963) 1 Mrs B J 216 

j 14 Ba'vr Eep 1 


AIR 1969 Mysore 
AIB Other Jonmals 
103 16 Ba'^v Bep 271 

(1963) 2 Mys L J 410 
111 14 Barr Bep 8 

(1968) 1 Mys L J 483 


AIR 

34 

36 

37 
45 
49 
52 
64 
56 
58 
69 
61 
BB 


AIR 

70 

72 

73 
S3 
85 
88 

95 

97 

98 
100 
102 
105 

107 

no 

112 


AIR 1969 Orissa 

Other Journals 


34 Cut L T loss 
Si Out L X 1892 
34 Cut L T 1189 


34 Cut L T 1268 


34 Cut L X 1C52 
Bi Oat h X 13SS 
10 Orissa J D 183 

AIR 1969 Patna 

Other Journals 


1968 Pat B J B 258 

1969 B B J B 17 


1968 BLJE441 
1968 Pat B J E 360 
1968 B B J E 902 

1968 PatL J E 697 


AIR 1969 Punjab 
AIB Other JonmalO 

68 1968 Cur B J 491 

69 70 Pnn L R 64S 
1968 Cnr B J 622 

73 _ 

76 ... 

79 

AIR 1969 Rajasthan 


AIB 

Other Joutnaln 

65 

• •• 

63 

«<• 

75 

,,, 

82 

1969 BajLTVl5 

86 

1968 Baj L TV 435 

69 

... 

92 

1969 Eaj L TV 20 

95 

1963 Eaj B TV 536 
(1963) 2 Bah L J 632 


AIR 1959 Tripura 

AIR 

Other Jcurnils 

19 

... 

23 

... 

31 
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I want to bring about an 
equalization of status. The 
working classes have all 
these centuries been ^ 
(isolated and relegated to 
I a lower status. They J 
have been sboodraSy and 
the word has been 
interpreted to mean 
an inferior status. I 
want to allow no 
differentiation between 
the son of a weaver, of 
an agriculturist and 

a school-master 
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iUi IOT>U BE70&TEB. 1983 lUBCH 


CONSTITUTIONAL LAW OF INDIA 
Si/ H. M. SEEHVAI 
Reprintedi 196S 

With a snpplement contxlnlDs a tiltical cammeatary on casts decided between 
Janoaty 1966 and Jane 19SS. 


'What the leniasera eay ahont the vork : 

"i. ... he has written a book whi^ li unusually self-contained Xo one can read It wlthoot 
acquiiinzboth an adequate grasp o( the legal aspects of the Indian Constitution and a clear undentandiog 
of the enect t^n those aspects of the later ameni^eats and of the successive judgments of the Supreme 

Qiurt Ihis is an excellent bwk, a credit both to its author and to the general standard of learning 

which the Indian legal profession may find just cause for pride." ~ The Timet Literary BiippUment 

"This book is the best book for lawyers on the Indian Constitution vet miblished ..... the 

articles of the Constitution and provisions of relevant statutes are comprehensively (Uscussed. more than 

half the commentary being devoted to the fundamental rights and remedies for their violation His 

critidsms are invariably constructive and. where necessary, he has suggested consbtutlo&al amendments 
.... No other author has analysed the case-law with the cate and clanty so prominent In this book. The 
canons of coastruetioa impeccably set out la the second chapter are relentlessly applied to questionable 

decisions. Clearly there arc Important decisions which need reconsideration This book will run 

to many editions A. Cledhill la The Late Quarterly Keviea 

Mr. SeervaTs Critica! Commetary on the Consiititiiiyaal Lea e/ Jaiie Is oae of the groat books of 
the present decade. On the CoustituUooal Law of lodla it is. from several considerations, perhaps the 
best book ever writtea."-" Prof. P. K. Tripathj In tfae/ctrm«l of Constilutionai en4 Pariianentarff Studies 

" To read It is like cramming years of training in the buw chamben of an important practi* 

tionet into the time taken to read it He has in fact succeeded irt tumiog Maitland's dictum of 

taught law being though law on Its head. Having read it through, oae wants to say that it Is tough law 
like this t^t ought to bs taus'ht. To take a student through It. with cases atband... would be to give 
an exercise in rigorous thinking of the kind that Is often praised as the chief characteristic of a legal 
education .... he makes one wonder why Indian constitutional law is sot compulsory in all the law 
schools In the country .... Mr. Seervai’s treatment of (Gotak HaO!*) case is a good example of the way 
is which he approaches each of the constitutional topics which be examines; there is the careful analysis 
of the relevant provisions, the citation of analogous cases, the reference to the experience of other 
Jurisdictions and the critique o! the arguments used by Judges, both in the majority and the minori^." 
— CeoSrey Wilson In The CamMdse Lav Beoitv 

"With a text of 1119 pages and appendices Giliog 164 pazes, this work Is surely one of the great 
events in constitutional and comparative law. The Index itself, which runs Into 41 pages deserves 
special mention. Name the topic discussed La the text, however unimportant, and the index has it. This 
is something that the majori^ of the modem legal works lack. IVith close to GOOD cases cited, this 
work is the ultimate.” — G. N. Barrie In The Cempornfiiw nnd Ttiternational Law Journal of SouChen 
Aftiea 

"The book is a brilliant and penelratingstndyef the Indian Cooxtitutios. It is not, as in the case 
with many other books on the subject, a mere compendium or dictionary giving an article by article 

annotation The book .... is the result of considerate research aad profound study. It constitutes 

a signiGcant contribution to constitutional thought. It is stimulating throughout.” — The lladras Lea 
■ Jcur^ 


Ills book Is a most welcome addition to the growing literature on the Indian Constltu. 
tional system .... His penetrating aoalyris of Indian decisions on f^dom of trade make melancholy 
reading for Australians, because some of us had inugioed that the careful and elaborate provisions of 
Part XIII of the Indian Constitution had achieved the valuable features of Our section 92 while avoiding 
Its problems .... but (Indiaa) decisions suggest that ehtiroratioa works no better than slogiaeeting." 
>-.G. Sawer in The Australian Late Jcvmol 
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JUST OUT 

Company Actions in the Modern Set-Up 

By S. C. SEN, Barritler-at-Xiaw. 

The Law relating to company actions was based On two leading cases [Foss v. Marbottle (1843) 
and Burtand v Earle (I902)j. The learned author tn a thorough, cleat and daring analysis lays bare the 

inadequacy of the ancient approach to the modem set np . . ^ , , . •, i- . 

Also contains an article on The jnetarijDiphosis of the Corporation from private capitalism to 
collective sodalum (non-Marsist vanety). 

A must for legal practitioners and the mg business executives. 

Edition 1969 W- 


JUST OUT 


B, B. MITRA*5 

Indian Succession Act 


JUST OUT 


Btvtsed hy Mr. S, K. PALIT, Advocate, Calcutta Sigh Court. 

The fullness, accuracy and precision in lb statement of the law, which distinguished the b<»k 
as the staodard irorJr for abtwt ball a century, has been aaintained and Saproved while incorporating 
all the important Indian end English decfslons and le^laiiva amendmenb oa the subject since ib last 
edition in 1962, which went out of print soon after ib publication. Larger types have been used. The 
Hindu Succession Act, Model Forms, etc. retained. A most popular work thoroughly cevued and 
brought upto.date. 

eth Edn. laes Price Bs. 26 /- 
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Law of Estate Duty 

By B. N. BANERJEE & K. BHUTERIA 

A coiEprebeiisive and ujvto-date work, A must for any one concerned with the sub/ect of 
Death Duties. The general principles embodied fo the Act and Buies have beea dealt with by 
<!uotatioos from (udgmeot of the Courts both lodiao and oubide. Beference has also been made 
to decisions in other branches of law wherever found necessary. Buies, forms and notlflcationa 
have also been Included In this book as also the relevant extracU from the statutes of the U. £. 

Edition 196S Price Bs. 25.00 


A BOOK THAT WAS NEEDED JUST OUT 

Laws Relating to Notices -With Model Forms 

By AJIT B. MAJUMDER, Advocate. 

All classes of Notices^bjeeb, form, service, Interprrtation, leOTiremenb thereof discussed 
with reference to latest Case-laws. This smalt book on NOTICES is fint ot ib kind and quick sale of ib 
1st Edition adequ^ly proves ib worth. It Is highly useful to the members of the legal profession. Notes 
are up-to-date and exhaustive. Further, specimea fonns oo NOTICE have made it more valuable. Moca 
hlodel forms are Incorporated and nicely bound. 

2nd Edn. I9CS p,lce Bs. 14/- 
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(A Hand BOOK) 

By A. V. KASBEKAR, Tax Adviesrt National <t Grindlayt Bank Ltd., Calcutta. 

This Handbook is a practical guide containing social chapters on Amalgamations of Companies, 
CoUaborJtion agreements, Priority Industries, Tax Holid^, assessment of Non-resident Companies, Etc., 
a Historical survey of rate structure In relation to Companies and practical rate tables. The changes in 
c? irapprlant aspects of Company Assessments haie been clearly traced from Assessment year 
19t_-b.3 and law applicable ia respect of a given Assessment year has been clearly inijlcated An ideal 
relerenee book lor Company executi> es. Tax pmebboners, Chartered Accountaab as well as for Official 
of Income Tar Department. 


2nd Edn. 1969 
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vlth Forevoid by 

The Hon'ble The Chief Justice H. HOMBE GOWDA, 

High Court of Hyure. 
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For disputed writinss. signttures, thumb impimts, luksp (iiearms (c tlUed lubiecU 

CONSULT : P, Rt MAHANTj B.A.(Pfa.)M.l^.,E.Q.D. (Delhi), C,S.F.L, (Switierland). 
aOVEBNM£HT EXAMINEB OF QUESTIONED DOCUKEKTS 

( Trained in Switzerland ) VF. 

The only one in India, who has received praeiieal training at a Government Institute 
in Europe. Especially iktlUd in deciphering blurred thumb imprints and aje 
of documenis. Successfully deciphered thumb imprints, describe as blurred 
by Government Finger Print Bureaus and opinion appreciated by courts. 

37 years’ experience. Charges reasonable. 

Bead Office !-Buugn\ 0 -B % IdhlZAGLm, DELHI. (Phone at Delhi 2273M) 
Brant'h 0//i:es : Lobari Nalca, mANDWA : : 21, Bi|mahal. Cburchgate Street, BOMBAY. 


HONOURED ABROAD 

Prof. Brij Bhnahaa Eashyap of Jaipur, leading Docniaent Expert of Indm, ia the first 
Asian Expert to receive the nnlqae bonoar of being appointed as Hony. Professor to the rrorld 
famous French Association of Technical Examiners of Questioned Documents in Paris, who 
after attending two International Conferences of Criminologists and Document Examiners held 
•at Xhindon and Copenhagen, having received advanced training under the noted Document 
Expert of England, having appeared in a apedal interview on Television in Finland, after 
visiting New Scotland Taid of London and eeveral Documeut Investigation Laboratories and 
iFingerpiint Bureaus of 10 countries of Europe, Africa and Asia, i. e.. England, Denmark* 
Norway, Sweden, Finland, EoUand, Bdgiun, France, West-Germany, Switzerland, Italy, 
Greece, U. A. B., Nepal, Iran and iighanistan, has come hack and U again available foe 
fiossnltatioa at Jaipur. 

Grama: “EXPERT JAIPUR” Telephone: 72135 

Please rater yoae bandscUIng & flnlerptiDt cates to 

Prof. Brij Bhusan Kashyap 

B, A. (Hons.) LL.B, (Delhi). MXAJ. (0. S. A.), P.B.M.S. (London) 

(Traiaed in England) 

EXAMINER OP QUESTIONED DOCUMENTS 
•HONY. PROFESSOR, FRENCH ASSOCIATION OP TECHNICAL 

EXAMINERS OF QUESTIONED DOCUMENTS IN PARIS 

Reports usually submitted within a week. Cross Examination of Document 
Experb undertaken. Sperialist in idenUGcation of Blurted Fingerprint. 

Various Courts from all over India send documents for opinion. 

Address : 

CHITRaNJAN MARG, C-SCHEME, JAIPUR (Raj.) 

TELEPHONE : 23113 TELEGRAMS : “EXPERT, NAGPUR" 

INDIAN INSTITUTE OF CRIMINOLOGY 

HAMDASPETH, NAGPUH-1 

OFFERS POSTAL COURSE IN 

(1) DISPUTED DOCDJIESTS AND„HAKDWEITISG 
.(2) FIKGEK PRIKTS (3) FIKE AKMS (FOEBNSIC BALLISTICS) 
The Course includes lessons in 'Eorensic Photography, Case 
studies, Expert iair and Practicals. Details on payment 
, ■ ‘ ' of Eupees tivosby, money order only. 
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DISPUTED DOCUMENTS? Phone: 261153, 

Consult : 

M. K. MEHTA, 

Examiner, Questioned Documents, 

4091, Nai Sarak, (Near Bar ShahbuIIa), DELHI-6. 

An expert of established reputation — 85 years' experience. 

Author of : IDENTIPIOATION OF THUMB IMPEESSIONS & OEOSS EXAMINATION 
OP FINGERPRINT EXPERTS. (2iid Edition.) On the approved list of 
the High Courts of Allahabad & Jodhpur. Es. 15/., 

"Identification News, Albany N. Y. (U. S. A.)” writes, "Although a great many 
text books have been written over the years on the general subjeot of 
fingerprints, this new text by M. K. Mehta is an excellent contribution to 

the field Members of the legal profession are among those who should 

he particularly anxious to obtain a copy of this new contribution to the 
■field of identification. . . . ”. 

IDENTIPIOATION OP HANDWRITING k GROSS EXAMINATION OP 
EXPERTS. (3rd Edition). On the approved list of the High Courts of 
Allahabad, Calcutta, Cuttack & Patna. Es. 21/.. 

Donald Doud, Examiner of questioned documents, Milwaukee, (U. S. A.) writes, 
"I congratulate you on the significant contribution to the literature.” 

Ordway Hilton, Examiner of questioned documents, New York says : “ I think 
that yon have prepared a very fine publication and it certainly should be of 
a great deal of help to attorneys in India who are called upon to handle 
document cases”. 

Vai’ioiis Courts throughout India send original papers 
to M. K. MEET A for opinion. 


In cases of disputed documents please coimdt 



B.A., LL.B., Examiner of Questioned Documents, 
of 100, Swaminagar, Dayalbagh, Agra 5. 

Courts, lawyers and clients, please note 

1. Dgrasen Kashyap or Father Kashyap is the first member of the Eashyap family 
who studied and started practice ns an Examiner of Questioned Documents, He has about 
forty years’ experience including the period of his study and practice all over India. 

2. He has now settled in Dayalbagh, Agra and has dedicated the rest of his life to 
the service of the religious institution called the Dayalbagh Eadhaswami Safsang, and haa 
taken up his duties as the Honorary Agricultural Advisor and Horticulturist in charge of grape 
onlture in Dayalbagh, He continues to practice now from 100, Swaminagar, Dayalbagh. Agra. 

8, AH correspondence regarding old cases sent to him for opinion at his Delhi addxesj 
0 * papers in new cases should be sent to him at the Dayalbagh address. Remittances of iso 
should bo made by crossed bank drafts payable at the State Bank of India Ltd. Agra. 

4. Clients desirous of meeting him should fix time and meet him at the Agra address. 
Telephone has been applied for for the Agra oSlee. Writs of conrmission for commission 
titatementa should bo sent to the District Judge of Agra for recording his statements. 

Agra address : 


100, Swaminagar, Dayalbagh, AGRA, 
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Qtzalify 

as a 

DOCUMENT EXAMINER 

for a BETTER Fature. STATUS & SUCCESSFUL CAREER OF SECURITY 
YERY VALUABLE GENERAL TRAINING COURSE 

at 


: or lOSOMEIITi SPEC 

(Established 1930) 

Rerstarted after partition of the Country 

Prospectm for Postage stamps of only eighty-five paisa. 


QUESTIONED DOCUMENT EXAMINER’S HOUSE, SUM LA- 3. 


TELEPHONE: aSilS 

C. T. 

TRAINED IN ENGLAND 


TELEGRAMS i "EXPERT, NAGPUR” 



F.A. F.Se., B.A., LL.B., F.E.M.S. (LONDOIf) 


CONSULTANT TO GOVERNMENT OF RAJASTHAN 

HANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRLMINOLOGIST 

Raffldaspetli, NiGPD8-l. 

Staff Photographer sent on request to photograph documents. 

FOB THE MEMBBKS OF BENCH AND BAB & COUBT 
OFFICEBS 1969 CALENDAB & DAY DIABY 
& FINOEB PBINT IDENTIFICATION CHABT 


■can be sent complimentary on receipt of Bs. 4/- by M. O. towards 
postage etc. Please write your address clearly. 

I.— .1 II . -j ■ .I _ -- ■■ ■; — ■■■ ■ — ■ - r" 

Consult : 



DOCUMENT EXAMINER. 


OFFiaa I MedowB Honaa, Medowa Bt., Fort, Bombay-l | Phone : 251083. 

Residekob : KazI Block 1, near Bandra Talkiea, G. B. Bd., Bandra, Bombay.50; Phone : S337J3< 
HON’BLE MR. JUSTICE TENDOLKAB i BOMBAY HIGH COURT, Suit No. 63 of 1953, dt. 3-11-54. 

“I nov? come to a very Important fact, and that Is that on the left edge of the stamp used In tha 
disputed receipt and near the perforation very near to the top loop of the letter ‘S' there is a strip o! 
•blue line which Mr. Parmeshwar Dayal says Is an Ink line. It has a sheen of gum above It whloh 
•GUggests, according to Parmeshwar Dayal, that the STAMP HAS BEEN LIFTED FROM SO.^^S 

OTHER DOCUMENT there Is no reasonable explanation suggested for this most suspiclouj 

dark spot on the edge, which also militates against the genuineness of the receipt.” 


Consult on all Disputed Documents, Writings, Finger Prints, etc. 

Nation’g Senior Esptrt with over 35 Years' Exptrienct. 

Phone No. 31182 I Grams : FOBQEBFOE 

K. S. EAMAMUSTI, 

EANDWBUnNG EXFEET 

52, Hundakanniammen Kovil Street, Hylapore, MADRAS §, 
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ZELLBHONB No. 33432 Tel. Add . ; “ DOCUMENTS, NAGPUE,” 

CONSULT; 

OIJlI'I’j M.Il.jLL.B,, (Trained in EnglaaS) 
GOVERNMENT EXAMINER OP QUESTIONED DOCUMENTS, MADHYA PRADESH 
FINQER-PEINT, SANDWBITINQ AND FIRE-ARMS EXPERT 
0ffic6 <£ Resident : 58, BEZORBAGH, HAGPUR.5. 

PS.IVATE PARTIES In Civil and ACCUSED PERSONS In Criminal Cases can consuit- 
Iilm on all questions. 

T&e Office Document Photographer can be sent on request to take photographs 

Telephone ; 23097 

For Expert Opinion Evidence 

ON 

Handwriting & Finger Prints 

CONSULT : 

EX. LIEUT. A. D. CHITALEY, I. N. 

R.C.. M.I.A.S. (U.S.A.) 

Hatvdwritmg 81 Flager Prlat Experfc 

“MATRU KUTIR” DHANTOLI, 

NAGPUR — 1. Enquiries Solicited, ■ 


CLASSIFIED ADVERTISEMENTS 


Phone No. 4054, Telegraphic Address 

Allahabad. MAHIR, Allahabad. 

Ccr-suii: DANIEL ALEXANDER 

Certified Handwriting tC Fingerprint Expert. 
IS/D, Prayag Street, ALLAHABAD-2 (U.P.) 

32 years’ experience and author of 
"Fingerprint in a Nutshell" 

For Expert Opinion and Evidence on 

Handwriting, Fingerprints, Footprints, 
Palmprints, Typewriting and Firearms 

Consult : J. C. THAPER 
EXAMINER OF QUESTIONED DOCUMENTS 
(30 years Foreign Expert Experience) 

62, Sector 16-A, CHANDIGARH-17. 

Also Prompt arrangement of Photostat 
Copying of Documents Exists 

1 

HAVE YOUB DISPUTED DOCUMENTS 
EXAMINED BY 

The School of Document Investigation 

Handwriting & Finger Print Experts 

19, HASTINGS ROAD. 
ALLAHABAD. 

Phone j 2970 

Phone No. 5563 
For Fingerprints, Type, or anything ahout 
a Contested Document CONSULT 

H. L. BADHWAR 

EXAMINER OF QUESTIONED DOCD.MENTS, 
31 Sir Hukamchand Bhawan, Nasia Boad 
( near Janta Hotel ) INDORE (M, P.) 

Govt. Consultant . . Experience over SO years. 

PHONE 23775 

For DispiUed Documents 

Consult : N. A. PHISKE 

B.A., LR.B., (Trained in London) 

Near Farm Park, 
Ramdaspeth, NAGPUR 1. 

A qualified and E.xperienced Expert in, 
identification ol disputed 

Fire-arms; Handwriting ; 

Finger and FooUprints 

PI. Contact: 

Sardar Amar Singh Nanda, M.A. 

U/30 ; Kutchcry Qes : SAUARANPUR (U.P.) 

Phone : 3741. 
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(in 3 Vola) 
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construed as a return Avithin a limited 
period- Therefore the scheme of the Act 
ou^t to have shown the limit It may 
not be possible to question the unamend- 
ed Section 65 because of Art. 31-B or the 
provisions of S. 61 which is also protected 
but in respect of the addition to S. 65 the 
protection of Art. 31-A (1) (b) can only be 
invoked if the law can show a real limit 
for the period of management. If the 
management is likely to continue for an 
indefinite period it is not in any sense 
limited and, therefore, the amended part 
cannot claim protection, S. 61 notirith- 
standing, 

17. Once the matter can be gone into 
the provisions of the additional part will 
have to be examined for reasonableness. 
Here Ihe difiBculties are many for the 
State. We mention only a few of them. 
iThere is nothing to show what are the 
.requirements of action. The deprivation 
jof property is made to depend upon the 
isubjective dete rmin ation of an officer. 
Take for example this case itself. Action 
is taken under the impugned part of S. 65. 
A^culture includes gro\ving of grass, and 
other definitions emphasise the need of 
growing grass by including the operation 
in the word ‘cultivation’. Grass is as im- 
portant for agricultural communities as 
foodgrains and fruits. Without the for- 
mer the cattle must die just as without 
the latter there wotild be human starva- 
tion. 'The Act, therefore, gives import- 
ance to both, naming mass along with 
crops and garden produce and horticul- 
ture- If grass is being grown as an agri- 
cultural operation, one cannot just take 
grass lands and convert them into or- 
chards. Similarly orchards cannot be taken 
and turned into pastures. Before action is 
taken it must be quite clearly estabhsh- 
ed Aat tlie kind of agriculture which is 
being carried on is being carried on in- 
efficiently or that there is some distinct 
advantage in the new management to 
carry on the new land of amiculture. The 
Deputy Collector merely thinks that the 
land can grow grain or fruits. But so can 
any grass land or pasture. There is no- 
thing to show tliat from an agrarian point 
of view grass gro\vn in these lands was 
not necessary at all or was being ineffi- 
ciently growTi. A person is entitled to 
hold and enjoy his property as he thinks 
best. If regard is to be had for the 
benefits of society a clear law and a dear 
determination are required. Both the ele- 
ments arc missing. It is not said in what 
circumstances cultivation can be said to 
he inefficient It is also not said what 


would be considered efficient cultivation 
and what inquiries are needed to deter- 
mine this. It is also not said imder what 
circmnstances different kind of cultivation! 
^ be imposed upon the land. The law 
does not provide tor an opportunity to the 
cultivator to change his Privation from! 
one land to another. It does not even re- 
quire that the management should be' 
efficient After taking over the lands the 
Manager can lease them to others but it 
is not stated what conditions they have to 
observe. Merely on the opinion of an 
officer, land may be talcen away because 
the officer thinlcs that wheat is to be pre-! 
ferred to fruits and fruits to grass and so 
on and so forth. The management is' 
taken over without any dear limit of time.! 
In these circumstances it is difficult to up-i 
hold the declarations made in these cases 
or to give them the protection of Art. 31-A 

W (b)- 

18- The appeals rviH, therefore, be 
allowed with costs and the orders of the 
Deputy Collector quashed. There shjjl 
be one set of hearing fee in each group, 
where same counsel appeared for aU the 
appeals. 

AKJ/D.V.C. Appeals allowed. 


AIR 1969 SUPREME COURT 177 
(V 56 C 32) 

(From: Patna)® 

J, C. SHAH AND V. RAMASWAh-H, JJ. 

Chhatu Ram Horil Ram Private Ltd., 
Appellant v- State of Bihar and another. 
Respondents, 

Civil Appeal No. 47 of 1965, D/- 

31-1-1968. 

(A) Tenancy Law’s — Biliar Land Re- 
forms Act (30 of 1950), Ss. 4 and 10 (1) 
— A clause for renewal of the lease at a 
future date is an ‘encumbrance’ and is 
not binding on the State. 

An agreement for renewal of a lease 
in future cannot be binding on the State 
Government after the vesting of tlie 
estate. The covenant in an Indenture of 
Lease granting an option of renewal of 
tlie lease on the expiry of the period of 
the lease outstanding is a covenant run- 
ning w’ith tlie land and it creates no 
interest in land. Tfierefore, such an 
agreement merely being in the nature of 
an encumbrance is extinguished by S. 4(a) 

'(A. F. O. D. Nto. 433 of 1939, D/- 
12-12-1962 — Patna.). 

HL/KL/A88S/6S 
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of the Bihar Land Reforms Act. The 
original contractual lease comes to an 
end by the f^ration of S. 4{1) (a) of the 
Act, and a fresh statutoiv lease for the 
remainder of the term of that lease in 
favour of the lessee comes into being 
under S. 10 (I). (1959) ILR 38 Pat 1180, 
Rel- on. (Paras 4 to 6) 

(B) Mineral Concession Rules (1949), 
40 — Buie has no appUcation to 
statutory leases created under S. 10 of 
BOiar Land Reforms Act (SO of 1950). 

R, 40 of tbe Mineral Concession Rules 
manifestly applies to grants made by the 
Government; it has no applicab'on to 
statutory leases arising by reason of 
S. 10 of the Bihar Land Reforms Act 

(Para 7) 

At best, the duration of the “original 
lease" under R. 40 may be deemed to be 
no longer than the period betweeti tbe 
date of vesting and the date on which 
the contractual lease expired. (Obiter). 

(Para 7) 

Cases Referred: Chronological Paras 
(1939) ILR 38 Pat 1160 * I960 
BLTR 103. State of Bihar v. 

Inaian Copper Corporation Ltd. 4 
Mr. H. R. GoWiale, Senior Advocate, 
(hl/s. S. N. Prasad and B. P. Singh, Ad- 
vocates with him), for Appellant; and 
M/s. D. P. Singh, 1C M. K. Nair and 
Shivapu}an Sin^ Advocates, for Respon- 
dents. 

The following Judgment of the Court 
,was delivered by 

SHAH, J. : Oa September 30, 1940 the 
appellant — a private limited Company 
— obtained a lease ftom the owners of 
3300 acres of mica bearing land in village 
Sapahi in the District of Gaya, for a 
period of fifteen years. Clause 29 of the 
indentures of lease read as follows: 

“If on fije expiry of the term of tbe 
thika we executant Nos. 1 and 2, first 
party, tbe lessors, desire to let ool in 
thika the thika property or any portion 
thereof and if any' other person wants to 
take it in thika, then in such circum- 
stances it will be incumbent upon us, 
executant Nos. 1 and 2, first party, the 
lessors, to inform about it to executant 
No. 3, second party, tbe lessee, first If 
on the same terms and stipulafions and 
jama executant No. 3, second party, the 
lessee, wants to take it in thika then in 
that case, we executant Nos. I and 2, 
•first party, the lessors, shall let it out in 
thika to him (executant No. S), and we 
shall execute a fresh thika deed in 
respect thereof in favour of executant 
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No. S, second party, the lessee, and exe- 
cutant No. 3, second party, &e lessee, 
shall be competent to get the deed exe- 
cuted.* 

By virtue of a notification issued under 
S^tion 3 of the Bihar Land Reforms Act, 
1930; tbe right of the owners in the 
lands, vested on June 27, 1953 in the 
Slate of Bihar. The appellant Company 
remained thereafter in occupation under 
a statutory lease deemed to be granted 
by the State /or the rewainlng period of 
the contractual lease. On February 22, 
19K, the Company served a notice upon 
tbe State exercising the option of re- 
newal granted by Clause 29 of the in- 
denture. On January 6, 1956, the State 
granted a lease to the appellant of 410 
acres out of the lands [or 20 years and 
tbe remaining area was granted in lease 
to one Sant Saran Bhadani a director of 
the appellant Company. In a writ peti- 
tion moved by the one Sudha Devi the 
leases granted to the appellant company 
and Bhadani were set aside by order 
dated July 5, 1856, of the High Court 
of Patna, on the pound that In granting 
fresh leases to the appellant Company 
and Bhadani the State of Bihar had 
violated Br. 67 and 68 of the Mineral 
Concession Rules, 1949. 

IL Tbe appell^t Company then ins- 
tituted in the Court of the Subor^ate 
Judge, Second Grade. C^a, an action 
for speciBc performance of the covenant 
of renewal in the indentures of lease 
dated September 30, 1940. The Subor- 
dinate Judge dismissed the action bold- 
ing that by the stipulation in Q. 29 a 
ri^t of pre-emption and not of renewal 
was granted to the appellant Company. 
Hie High Court of Patna confirmed the 
cfecree passed 6y the Triaf Court but on 
different pounds. The High Court held 
that the li^t wanted by Cl, 29 gave rise 
to an “encumbrance" which was extin- 
guished when the interest of the owners 
in the land vested in the State. With 
ce^cate granted by the Court, 

this appeal has been preferred by the 
Company. 

3. A notificata’on under S. 8 (1) of tbe 
Bibar Land Reforms Act, 1952 (1950?), on 
June 27, 1933 was issued in respect of 
the land of tbe ownen. Section 4 of the 
Act prescribes the consequences of the 
publication of the notification under Seo- 
tioa 3 (1): it provides, insofar as it is 
relevant: 

"Notwithstanding anything contained fn 
any other law for tbe time oeing in force 
or in any contract, on the p^lication of 
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the notification under sub-section (1) of 
Section 3, or sub-section (1) or (2) of Sec- 
tion 3-A, the following consequences shall 
ensue, namely: 

(a) Such estate or tenure including the 
interests of the proprietor or tenure- 
holder, in any building or part of a build- 
ing comprised in such estate or tenure 
and used primarily as oiBce or cutchery 
for tlie collection of rent of such estate 
of tenure, and his interests in trees, 
forests, fisheries, jalkars, hats, bazar, mela 
and ferries and all other sairati interests 
as also his interest in all sub-soil includ- 
ing any rights in mines and minerals, 
whether discovered or imdiscovered, 
whether being worked or not, inclusive 
of such rights of a lessee of mines and 
minerals, comprised in such estate or 
tenure (other than the interests of raiyats 
and under-raiyats) shall, with effect from 
the date of vesting, vest absolutely in 
the State free from all encumbrances and 
such proprietor or tenure-holder shall 
cease to have any interests in such estate 
or tenure, other than the interests ex- 
pressly saved by or imder the provisions 
of this Act” 

The opening words of this clause “Sub- 
ject to the subsequent provisions of this 
Chapter” were omitted oy Bihar Act 16 
of 1939, but that onussion has no practi- 
cal significance in this case. Section 10 
of the Act provides: 

“(1) Notwithstanding anything contain- 
ed in this Act, where immediately before 
the date of vesting of the estate or tenure 
there is a subsisting lease of mines or 
minerals comprised in the estate or 
tenure or any part thereof, the whole or 
that part of the estate or teniue com- 
prised in such lease shall, with effect 
from the date of vesting, be deemed to 
have been leased by the State Govern- 
ment to the holder of the said subsisting 
lease for the remainder of the term of 
that lease, and such holder shall be en- 
titled to retain possession of the lease- 
hold property. 

(2) The terms and conditions of the 
said lease by the State Government shall 
mutatis mutandis be the same as the 
terms and conditions of the subsisting 
lease referred to in sub-section (1), but 
wth the addib'onal condition that, if in the 
opinion of the State Government the holder 
of tlic lease had not, before tlie date of the 
commencement of tin’s Act, done any 
prospecting or developing work, the State 
Government shall be entitled at any time 
before the expiry of one year from the 


said date to determine the lease by giving 
three months’ notice in writing: 

Provided ** * o o 

(3) o o o e o» 

4. Counsel for the appellant Com- 
pany contended that Cl. 29 created an 
interest in the demised land in favour of 
the Company and the State of Bihar as 
successor-in-title of the original owners 
took the land subject to that interest. In 
the alternative, counsel contended, the 
Company acquired immediately on 
execution of the indentures of lease an 
indefeasible right to obtain renewal and 
that right was enforceable against the 
owners and their successors-in-interest 
alike. We are imable to agree with those 
contentions. The covenant granting an 
option of renewal of the lease on the 
expiry of the period of the lease out- 
standing is a covenant running %vith the 
land: it creates no interest in land. In 
State of Bihar v. Indian Copper Corpora- 
tion Ltd., (1959) ILR 38 Pat 1160 the 
High Court of Patna held that a clause 
for renewal of a lease on the expiry of 
its period has not the effect of a present 
demise nor does it operate to create an 
interest in land on the date on which the 
original lease was executed: a covenant 
for renewal is not tantamount to an actual 
demise and therefore “no leasehold interest 
is created for the renewed term when the 
original lease is granted.” Under the 
terms of the lease dated September 30, 
1940 the appellant Company oecame en- 
titled to a lease for a period of fifteen 
years. On the expiry of that period the 
Company could have enforced their 
right to get a renewal of tlie lease for a 
period of fifteen years against the owners 
if their interest had not been extinguish- 
ed. If the owners declined to carry out 
their obligation, the Company could sue for 
specific performance and claim a right 
to remain in possession for a period of 
fifteen years stipulated in Cl. 29. But 
the provisions or the Bihar Land Reforms 
Act interv'cned. By the express terms of 
S. 4 (a) of the Act all the interests of the 
owners in all sub-soil including any rights 
in mines and minerals, whether discover- 
ed or undiscovered, or whether being 
worked or not, inclusive of such rights of 
the lessee of mines and minerals com- 
prised in such estate or tenure became 
vested in the State with effect from the 
date of vesting absolutely and free from 
all encumbranc'cs. Even the interest of 
tlie lessees of the mines and minerals 
comprised in the estate therefore cc.asctl, 
and all incumbrances on tlic interest of 
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the owner's estate were extinguisbed, 
and the Slate took the estate free from 
all the ri^ts of die lessees. The original 
contractual lease came to an end by tbe 
operation of S. 4 (1) (a) of the Act, and 
a fresh statutory lease for the remainder 
of &e term or that lease in favour of 
the lessee came into being under S. 10 
(1) of the AcL 

5. The appellant Company therefore 
acquired the rights of a statutory lessee 
for the period between June 1933 
and September 1955, with terms and 
conditions mutatis mutandis tbe same as 
the conditions of tbe ori^al lease grant- 
ed by the owners on Se^ember 30, 1940- 
But by virtue of S. 4 that covenant by 
which the owners had agreed to renew 
tbe l^e at the option of the lessee be- 
ing merely of die nature of an incum- 
brance and not an interest in the land 
was extinguished, the land vested in the 
Slate free from die obligation created by 
tbe renewal dause. 

6- We agree with die High Court 
that "a clause for renewal of tbe lease 
at a future date was a llmitatloQ im- 
posed upon the lessor. His freedom as 
an absolute owner was sought to be cur- 
tailed by such agreement It was thus 
an Incumbrance and all incumbrances 
were wiped out by Section 4. • * • 
Taking all these provisions into consi- 
deration, an agreement for renewal of a 
lease in future cannot be binding upon 
die State Government after the vesting 
of the estate.” 

7, Counsel for the appellant relied 
upon R- 40 of die hiineral Concession 
Rules, 1949, and contended that under 
the scheme of the Rules a lessee of a 
wioin/j iii Va ift. cn/t 

renewal. Rule 40, insofar as it is mate- 
rial, provides: 

”(1) The period for which a mmiog 
lease may be granted shall be 30 yean 
in the case of coal, iron-ore and bauxite 
for manufacture of aluminium, and 
20 years in the case of any odier minerals, 
unless die applicant himself asks for a 
shorter period- Tbe lease shall be rene- 
wable at the option of the lessee, for one 
or two periods, each not exceeding the 
duration of the origmal lease, & the case 
of iron-ore and bauxite for manufacture 
of alomminm, and one period not exceed- 
ing the duration of the Original lease in 
the case of other minerals. 

But R. 40 has no appliation. Mani- 
festly, the rule applies to grants made 
by mo Goveinmenti it no applica- 
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don to statutory leases arising by virtue 
of S. 10 of tbe Bibar Land Reforms Act. 
Even assuming that R. 40 applies to such 
a statutory lease, the duration of tbe 
‘‘original lease” may be deemed to be no 
longer than the period between the date 
of vesting and September 30, 1935- Thai 
period for whidi renewal may have been 
claimed has expired many years ago, and 
recognition of the ri^ts or the appellant 
Company will be of no practical signiho 
ance in this appeal. 

B. The appeal fails and is dismissed 
with costs. 

TVN/D.V.C. Appeal dismissed. 


AIR 1969 SUPREME COURT 180 
(V 56 C 33) 

(From: Punjab AIR 1966 Pun; 221) 

J. C. SHAH. V. RAXfA SWAAfl. AND 
G. MrriER, jj. 

Raj Kumar, Appellant v. Um’oa of 
India, Respondent. 

Civil Appea No. Z429 of 1966, D/- 
18-W968. 

Constitution of India, Arts. 809 and 
811 — Government servant — Resigna- / 
don — Acceptance by Covcnunent — / 
Withdrawal of resignation not permisslbbi 
even before communication of order ^e 
acceptance. foa 

The petitioner, a member of IndL^* 
Administrative Service, asked the Go*® 
ernment to relieve him from servic^ 
The Government accepted it But be- 
fore cmnmum'catioD of tile order accept- 
ing his resimation reached him, he with- 
drew his oiler of resignation. 

Held, that he had. no Iqojx naianitea- 
tiae to so withdraw his offer of resigna- 
tion after it was accepted; 

(2) that the principie that an order 
tenninating employment is not effective 
until it is intimated to fte employee 
could not apply to the facts of the 
case; 

(3) that there is no rule framed under 
Alt. ®J9 of the Constitution about 'when 
tile resignation becomes effective; 

(4) that Cls. (c) and (d) contained in 
the Govemment of India, Ministry of 
Home Affairs Memo dated 6-5-1958 have 
no statutory force; and 

® that it being no order of dismissal, 
Alt. 311 of the Constitution was not at- 
tracted AIR 1966 SC 1313, Dist 
; (Paras 3 to 6) 

HL/Tx/ezzg/ea 
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Cases Referred; Chronological Paras 
(1966) AIR 1966 SC ISIS (V 5S) = 

1967 SCD 203, State of Punjab 

V. Amar Singh Haidka 5 

S. V. Gupte, Senior Advocate, (M/s. Sar- 
dar Bahadur, Vishnu B. Saharya, Miss 
Yogindra Kushalan, Advocates with him), 
for Appellant; R, H. Dhebar Advocate, 
for Respondent No. 1; A- K. Sen, Senior 
Advocate, (Mr. K. B^dev Mehta Advo- 
cate with him), for Respondent No. 2. 

The following Judgment of the Court 
was delivered by 

SHAH, J. ; The ^pellant belonged to 
the Indian Administrative Service and 
was in August 1964 posted as Collector 
and District Magistrate, Kota. On 
August 21, 1964, he addressed a 

letter to the Chief Minister, Rajasthan, 
setting out several grievances and finally 
stated — ‘Tn conclusion I would only 
request that the Government may do me 
the kindness of accepting my resignation 
from the service which I am submitting 
separately as I am convinced that it 
would be impossible to continue in such 
an atmosphere without "tieing humiliat- 
ed from time to time”. He also addressed 
a letter dated August SO, 1964, to the 
Chief Secretary to the Government of 
Rajasthan submitting his resignation 
"from the Indian Administrative Service 
for early acceptance”, and requested that 
it may be forwarded to the Government 
of India "with the remarks of the State 
Government. The State Government re- 
commended that the resignation be ac- 
cepted. On October 31, 1964, the Gov- 
ernment of India accepted the resigna- 
tion of the appellant and requested the 
Chief Secretary to the Government of 
Rajasthan “to intimate the date on which 
the appellant was relieved of his duties 
so that a formal notification could be 
issued in that behalf.” 

2. After some time the appellant 
changed his mind and by letter dated 
November 27, 1964, the appellant re- 
quested the Cluef Secretary to tlie Gov- 
ernment of Rajasthan to recommend "ac- 
ceptance of the TOthdrawal” of his re- 
signation from the Indian Administrative 
Ser\’ice. He also addressed a separate 
letter to tlic Secretary to the Govern- 
ment of India, Ministry of Home Affairs, 
intimating that he was withdrawing liis 
resignation from die Indian Administra- 
tive Sendee. On March 29, 1965, an 
order accepting the resignation of the ap- 
pellant from the Indian Administrative 
Service was issued and the appellant was 


directed to hand over the charge to the 
Additional Collector, Kota. The appel- 
lant then moved a petition in the High 
Court of Pimjab at Delhi for the issue of 
a writ of certiorari calling for the record 
of the case and quashing the order pass- 
ed by the Government of India accept- 
ing the resignation of the appellant, and 
also quashing the order dated March 29, 
W65 issued by the State of Rajasthan. 
The Iligh Gourt rejected the petition 
holding that the resignation became 
effective on the date on which it was ac- 
cepted by the Government of India, and 
a subsequent withdrawal of the resigna- 
tion was ineffective, even if acceptance 
of the resignation was not intimated to 
the appellant. 

3. In this appeal, with certificate 
granted by the Hi^ Court; coimsel for 
the appellant contends that the appellant 
could, so long as acceptance of the re- 
si^ation was not communicated to him, 
withdraw the resi^ation submitted by 
him. Counsel invited our attention to a 
circular memorandum issued on May 6, 
1958, under the signature of the Deputy 
Secretary to the Government of India, 
Mim’stry of Home Affairs, setting out the 
procedure to be followed in dejOing with 
resignation from service. Clauses (c) and 
(d) of the circular stated: 

(c) ‘The competent authority should 

decide the date with effect from which 
the resignation should become effective. 
In cases covered by (b) (i) above, the 
date would be that with effect from 
which alternative arrangements can be 
made for filling the post. Wliere an 
officer is on leave, the competent autho- 
rity should decide whether he will ac- 
cept the resignation vdth immediate 
effect or ivith effect from the date fol- 
lowing tlie termination of the leave. 
WTiere a period of notice is prescribed 
which a Government servant should give 
when he wishes to resign from service, 
the competent authority may decide to 
count the period of leave towards the 
notice period. In odier cases .also it is 
open to the competent authority to de- 
cide vdietlier the resignation should be- 
come effective immediately or witli effect 
from some prospective date. ® * 

o o o o o o ** 

(d) "A resignation becomes effective 
when it is accepted and tlie officer is re- 
lieved of liis duties. Wicrc a resigna- 
tion has not become effective and tlio 
officer \vishes to unlhdraw it, it is open 
to the authority winch accented tlie re- 
signation either to permit the officer to 
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withdraw tiie resignation or to refuse the 
request for such withdrawal. Where, 
however, a resignation has bewme effee- 
live, the officer is no longer in Govern* 
ment service and acceptance of the re- 
quest for withdrawal of resignation 
would amount to re-employing hto in 
service after condoaiag the period of 
break. * * • * . ** 

Counsel says that under ttie Instructions 
issued by the Government of India re- 
signation of an officer from service be- 
comes effective after it is accepted and 
the officer is relieved of his duties and 
QOt till then. But the circular letter has 
no statutory force. It is not a nile mado 
under Art. ^ of the Constitution. It 
contains merely instructions set out by 
the Ministry of Home Affairs about the 
procedure to be followed in respect of 
resignation from service. Our attention 
has not been invited to any statutory rule 
or regulation relating to resigriation by 
members of the Indian Administrative 
Sendee, especially as to the date on 
which the resignation becomes effective. 

4. The letters written by the appel- 
lant on August 21, 1964, and August SO, 
1964, did not Indicate that the resigna- 
tion was not to become effective until 
acceptance thereof was intimated to the 
appeUant. The appellant infonned the 
authorities of the State of Bajasthan 
Aat his resignation may be forwarded 
for early acceptance. On the plain terms 
|Of the letters, the resignation was to be- 
|come effective as soon as it was accepted 
by the appointing authority. No rule 
Jbas been framed under Art. 309 of the 
.Constitution which enacts that for an 
{order accepting the resignation to be 
[effective, it must be communicated to the 
[person s^jbmitting his lesignatton. 

5. Our attention was invited to a 
Judgment of this Court in Slate of Pun- 
jab v. Amar Singh Harika, AIR 1966 SC 
1313 in which it was held that an order 
of dismissal passed by an authority and 
kept on its file without communicating 
it to the officer concerned or otherwise 
publishing it did not take effect as bom 
the date on which the order was actual- 
ly written out by the said authority; such 
an order could only be effective after ft 
was communicated to the officer con- 
cerned or was otherwise published. Tbe 

E rindple of that case has no applicatioo 
ere. Tennination of employment by 
order passed by the Government does 
not become effective until the order is 
intimated to the employee. But where 
a public servant has iavit^ by his letter 


of resignation determination of his em- 
ployment, his services normally stand 
terminated from the date on which the 
letter of resignation is accepted by the 
appropriate authority and in the absence 
of any law or rule governing Ae condi- 
tions of his service to the contrary, il 
will not be open to the public servant to 
withdraw his resignation after it is ac- 
cepted by the appropriate authority. Till 
ttje resignation is accepted by the ap- 
propriate authority in consonance with 
the rules governing the acceptance, the 
public servant concerned has locus pae* 
nitentiae but not thereafter. Undue de- 
lay in intimating to the public servant 
concerned the action taken on the letter 
of resignation may justify an inference 
that resignation has not been accepted. 
In the present case the resignation was 
accepted within a short time after it was 
received by the Government of India. 
Apparently the State of Rajasthan did 
not immediately implement the order, 
and relieve the appellant of his duties, 
but the appellant cannot profit by tbe 
delay in intimating acceptance or in re- 
lieving him of his duties. 

6. The alternative ground raised by 
counsel that acceptance of the resigna- 
tion amounts to dismissal from em^oy- 
ment and failure to comply with the 
requirements of Article 811 of the Con- 
stitution vitiates the order accepting the 
resignation has no force:. T^e order 
complained of did not purport to be one 
of dismissal; the Government of India 
accepted the resignation submitted by 
the appellant, they did not purport to 
terminate the appointment for any mis- 
conduct on the part of the appellant, or 
as a measure of penalty. 

7. The appeal fails and is dismissed 
There will be no order as to costs. 

Appeal dismissed 
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(V see S4) 

(From: Industrial Tribunal, Maharashtra 
Bombay)* 

S. M. SIKRI, J. M- SHELAT AND 
V. BHARGAVA, JJ. 

M/s. Hydro (Engineers) Pvt. Ltd., Ap- 
pellant V. The Workmen, Respondent. 

Ciril Appeal No. 1934 of 1967. DA 
SO-4-1968. ' 


•{Ref. (IT) No. 54 of 1967, D/- 15-9-1967 
— ^I. T., Maharashtra — ^Bom.) 
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1969 Hydro (Engineers) Pvt. Ltd. 

(A) Minimum Wages Act (1948), Sec- 
tion 4 (2) — Concept of minimum wage 
takes into account ^e prevailing cost of 
essential commodities — Lir^ing up 
scales of minimum wage with cost of 
hiring is not alien to concept of mini- 
mum wage — Industrial Disputes Act 
(1947), Sch. in. Item 1. 

The concept of minimum wage, as 
indicated in Section 4 does take in the 
factor of the prevailing cost of essential 
commodities whenever such minimum 
wage is to be fixed. The idea of fixing 
suc3i wage in the light of cost of hVing 
at a particular juncture of time and or 
neutr^sing the rising prices of essential 
commodities by linking up scales of 
minimum wages with the cost of living 
index cannot, therefore, be said to be 
alien to the concept of a minimum wage. 
Furthermore, in the light of spiralling of 
prices in recent years, if the wage scales 
are to be realistic, it may become neces- 
sary to fix them so as to neutralise at 
least partly the price rise in essential 
commodities. (Para 6) 

(Held that the award could not be 
attacked on the grormd that the Tribu- 
nal h'nked up the wage scales %vith the 
h'ving cost because had it not been done, 
the wage scales would have again gone 
unreal once the index had gone up as it 
at the time threatened to do.) (Para 8) 

(B) Minimum Wages Act (1948), Sec- 
tions 3, 4, 6 — In fixing minimum wage 
incapacity of management to pay and 
carry on business is no consideration — 
Industrial Disputes Act (1947), Sch. IH, 
Item 1. 

In fixing the minimum wage the fact 
that an employer might find it difficult 
to carry on his business on the basis of 
minimum wages is an irrelevant consi- 
deration. The Act contemplates that 
minimum wage rates must ensure not 
merely the mere physical need of the 
worker which would keep him just above 
starvation but must ensure for him not 
only his subsistence and that of liis 
family but also preserve his efficiency 
as a workman. It should, tlierefore, pro- 
wde not merely for the bare subsistence 
of his life but for the preservation of the 
worker and so must provide for some 
measure of education, medical require- 
ments and amenities. AIR 1955 SC 33 
and AIR 1962 SC 12 and AIR 1958 SC 
578 and (1964) 1 Lab LJ 415 (SC), Ref.; 
(1962) 1 Lab LJ 271 (SC). Distinguished. 

(Para 8) 
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Therefore an award cannot be attack- 
ed on the ground that the Tribunal fail- 
ed to take into consideration Ae financial 
capacity, the fact of the Company hav- 
ing made losses during the past years 
and its difficulties in importing raw 
materials. (Para 8) 

(G Industrial Disputes Act (1947), 
Section 17A — Tribunal has discretion 
to direct award to come into effect re- 
trospectively from date of workers’ de- 
mand. 

It is a matter of discretion for the 
Tribunal to decide from the circumstan- 
ces of each case from which date its 
award should come into operation. No 
general rule can be laid down as to the 
date from which a Tribunal should bring 
its award in force. AIR 1963 SC 1332, 
Ref. (Para 10) 

Where the Tribunal gave effect to its 
award fixing minimum wages retrospec- 
tively from the date of the demand and 
not from the date of the reference, as 
by that time the cost of living index had 
already gone up considerably and not 
to have done so would have been to de- 
prive the workmen of the minimum 
wages commensurate with that rise, if 
the Tribunal has exercised its discretion 
and no substantial ground was made out 
to show that it was unreasonably exer- 
cised, the mere fact that it has retro- 
spectively enforced its award from the 
date of the demand would hardly be a 
ground for interference with the award. 
(1960) 2 Lab LJ 71 (SC) and (1961) 2 Lab 
LJ 75 (SC), Ref. (Para 10) 

(D) Industrial Disputes Act (1947), 
Sch. in, Item 5 — Gratuity — Concept 
of — Qualifying period should be fairly 
long — Ten ye.ars sendee is usual, though 
no h.ord and fast rule can be laid do'\Ti 
— Qualifying period in case of termina- 
tion of service — Criterion for fixing. 

It is now well settled that gratuity is a 
reward for good, efficient and faithful 
service rendered for a fairly substantial 
period and that it is not paid to tlio 
employee gratuitously or merely as a 
matter of boon but for long and meri- 
torious service. AIR 1962 SC 673 and 
AIR 1958 SC 578, Ref. (Pnm 12) 

Since the justification for grnhiity is a 
long and meritorious service, schemes of 
gratuity- framed by tlie tribunals and ap- 
proved of by the Supreme Court have 
always provided some qualifying period. 
(1936) 1 L.ab LJ 4.35 (LATI— .Mad.) and 
AIR 1958 SC 578, Ref. (Para 12) 
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losses during the rest of the years, toe 
total loss suffered up to 1964-65 bemg 
Rs. 1.66,912. The Company is a smaU 
unit having on its roll 53 workmen. 

2. In 1958, a reference was made 
under SecUon 10 (1) (d) of the Indust^: 
Disputes Act, 1947 in reject of toe 
demands made by its emp%ees for m- 
crease in the wage scales- The xeferen^ 
ended in a settlement dated May 
1959 whereunder a slight increase in toe 
wage scdes was made. It also provid- 
ed for an ad hoc increase in toe wages 
of toose getting Rs. 2.44 or more per 
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day. TBe revised wages were to come settlement with retrospective effect from 
into force retrospectively from October April L 196L In 1964, the Union once 
1, 1958. In 1961, another reference was again demanded revision of wage scales, 
made which also resulted in a settlement The dispute was referred to the Indus- 
dated September 11, 1961. Under that trial Tribunal which made what has been 
settlement the workmen were classified referred to as the Bilgrami award. The 
into foiu: categories and consolidated Tribunal retained tie same categories 
wage scales for each of the categories and the only modification it made was 
with a provision for increments were to increase die wage scales previously 
agreed upon. Since these were consoh- feed, taking into consideration the rise 
dated wage scales, the demand for dear- in the index of cost of living in the 
ness allowance was not pressed. An meantime from 450 to 538. The said 
award was made in terms of the said award feed the wage scales as follows: 

Unskilled — Es. 4.15— 0.10— Rs. 5.15. 

Semi Skilled — Rs. 4.75— 0.15— Rs. 6.25. 

SldUed n — Rs. 5.50— 0.25— Rs. 8.00. 

Skilled I — Rs. 6.50— 0.80— Rs. 9.50. 

Apprentices — Rs. 8.25 — 3.75 — ^Rs. 4.25. 


The award provided that the increments 
in the revised scales were to be annual 
and were to start from April 1, 1965. The 
award was made effective from Novem- 
ber 9, 1964 which was the date of the 
reference- It, however, rejected the 
Union’s demand to link up the wage 
scales with the index of cost of living. 
By April 1, 1967, therefore, the workmen 
had received two annual increments and 
consequently the wages paid to the first 
four categories were Rs. 4.35, 5.05, 6.00 
and 7.10 per day respectively. It is thus 
dear that the Bilgrami award took the 
scales previously feed as its basis when 
the cost of living index stood at 450 and 
increased them taking into consideration 
the fact that the said figure had gone 
up by about 94, that is by raising it by 
1 n. p. for every point. 

8. On June 17, 1967, the Union served 
a notice of demand which called for 
(a) revised scale of wages wdth effect 
from July 1, 1966; (b) for certain adjust- 
ments; (c) for linking up the scales witb 
cost of living index; (d) rerision in the 
existing gratuity scheme and (e) for 
bonus for the year 1964-65. We are 
not concerned in this appeal wth the 
last demand as the impugned award docs 
not deal wife feat demand. The demand 
for revision of wage scales was based 
on fee fact that fee Bilgrami award had 
fixed tlie wage scales on the footing of 
fee cost of living index being then 538 
while that figure had shot up since then 
to 675 and feat if fee rise were to bo 
neutrahsed as it was done by the Bil- 
grami award, fee scale of unskilled work- 
men would come to Rs. 5.30 per day. 
So far as the gratuity scheme was con- 
cerned, fee demand required feat the 
qualifying period for fee rctiral gratuity 


should be reduced from ten to eight 
years and the qualifying period in case 
of termination of service by the em- 
ployer should be done away \vife. The 
Company resisted the demand and the 
conciliation proceeding having failed, the 
State Government referred the dilute 
to fee Tribimal. 

4. The Tribunal took note while con- 
sidering fee demand for revision of scales 
and their Hnldng up with the index of 
cost of living of the fact (a) that the 
Bilgrami award itself had sought to neu- 
tralise fee rise in fee living cost by rais- 
ing the scales in proportion to fee rise 
in fee cost of living by then; and (b) feat 
though that award was made in 1964, 
fee wage scales thereunder fixed had al- 
ready become rmreal in the sense that 
the index had gone up to 675 by the time 
fee Union filed its statement of claim, 
feat is, March 2-5, 1967 and had reached 
fee figure of 710 in July 1967 when the 
aw’ard was made. In these circum- 
stances, fee Tribunal thought that the 
Um’on had made out a case for revision, 
feat it was necessary to make tlie wage 
scales realistic and feerefore to link 
them up with cost of living index though 
the Bilgrami award had declined to do 
so. \^Tiat fee Tribunal did, feerefore, 
was to retain fee scales fixed by Mr. Bil- 
grami and treating them on the basis of 
538 index of Imng cost, directed that 
they should be linked up with fee index 
so feat the scales would aulomatic.ally 
go up as fee index rose or fell. Tlie 
award also directed feat effect should be 
given to it as from July 1, 10G8, the 
notice of dem.and having been sen-ed on 
June 17, 1966. The gratuity sclicme 
framed in 1961 prorided feat ten days 
wages for every year of scm’cc should 
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be paid as gratuity in cjase of death* 
retirement or resignation, provided the 
worhneo bad put in the minimum period 
of ten years of service. For the work- 
men whose services would be terminat- 
ed by the employer, the qualifying period 
was four years of service. The Triba- 
nal revised tte scheme in two particulars; 
(a) it reduced the period from ten to 
eight years in case where the workman 
has died or resigned or retired; and (b) 
it deleted the qualifying period of four 
years altogether where his service has 
been terminated by the employer. The 
Tribunal considered the finandal position 
of the Company and came to the cemdu- 
sion that ftough it had been making 
losses, it was of a fairly long standingthat 
the losses incurred in die past years were a 
temporary phase, that the Company's 
futme was not black and, though not 
prosperous, it was in a satisfactory finan- 
cial position, *11113 appeal by special 
leave disputes the correctness of the 
award made by lie TribunaL 

S. Counsel for the Company obfecled 
to the aforesaid observation regartiiog 
the Company's financial position ana 
pointed out that its position cannot at 
all be said to be satisfactory in view of 
the fact that barring only a few years, 
it had made substantial losses all througb- 
out Tal^g a cue from this fact, he 
contended that (1) the reasons which 
impelled the Bllgnimi Tribunal to refuse 
to link up the wage scales with the cost 
of living index still held good; (2) the 
Tribunal took a wrong view as to what 
would constitute a minimum wage; (3) 
it ignored the financial capacity of the 
Company; (4) it failed to take into consi- 
deration the principle of regfon-cum- 
industry and (5) there was no jurisdiction 
in reducing the qualifying period for (he 
retiral benefit of gratuity from ten to 
eight years and for deleting the qualify- 
ing period in the case of termination of 
service by the employer. We propose 
to deal with contentions 1 to 4 first and 
onsider separately the changes made by 
the Tribunal in the existing gratui^ 
scheme, 

6. The Minimum Wages Act XI of 1948 
does not define 'minimum wages* pre- 
sumably because it would not be possible 
to lay down a uniform minimum wage 
for all industries throughout the country 
on account of different and varying 
conditions prevailing from industry to 
industry and from one part of the 
country to another. The legislature g!<n 
thou^t it inexpedient to apply the Act 
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to all industries at a time and, therefor^ 
it applied the Act to certain employments 
only specified in the Schedule thereto 
leaving it to dte appropriate government 
to ada by notification to that effect, in- 
dustries in the said Schedule at suitable 
time and in appropriate conditions. But 
Section 4 of me Act provides that tho 
tnintmnm rates of wages may consist of 
a basic rate of wages and a special 
allowance at a rate to be adjusted or a 
basic rate of wages with or without the 
cost of living allowance and cash value 
of concessions in respect of supplies of 
essential commodities at concession rates 
where so authorised or an all inclusive 
rate allowing for the basic rate, the cost 
of tiving allowance and the cash value 
of the concessions if any. Sub-section (2) 
of Section 4 provides that the cost of 
living allowances and the value of the 
concessions in respect of supplies of es- 
sential commodities at concession rates 
shall be computed by the competent 
au&orily at such intervals and in ac- 
cordance with such directions as may be 
given by the appropriate Government 
It is thus clear mat the concept of mini' 
mum wage does take in the factor 
of the prevailing cost of essential com- 
modities whenever such minunum wage 
is to be fixed. The idea of fixing such 
wage in the light of cost of living at a 
particular juncture of time and of neu- 
tralising the rising prices of essentia] 
commt^ities by unking up scales of 
minimum wages with me cost of living 
index cannot, therefore, be said to be 
alien to the concept of a minimum wage. 
Furtherroore, in the li^t of spiralling oi 
prices in recent years, if the' wage scales 
are to he realistic, it may become neces- 
saiy to fix them so as to neut^se at 
least partly the price rise essential 
commodities. Indeed, when the BQ- 
graml award revised the wage sc^es it 
took as aforesaid, into accotmt the rise 
in the cost of livmg index and neutrali- 
sed that rise by approximately raising 
them fay 1 n. p- for every point in the 
rise though it declined to join up the 
scales with the index of cost of living. 

7. tVhat the present award does is to 
fix the minimum wage scales and.’ not 
to fix fair wages. That is clear from -the 
fact that it retains the scales fixed by the 
earlier asvard and taking them on the 
basis of the index figure at 533 it pro- 
vides for automatic rise or fall therein 
with the corresponding change in the 
index of living cost. Presumably the 
Trfliunal themght it necessary to do so 
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because by tie time it came to make 
tiie award, the index figure had already 
gone up to 710. If the Tribimal were 
to refuse to link up the scales with the 
index of cost of living, the neutralisation 
it sought to do would again go out of 
gear making once again the scales un- 
real and reduce them even below the 
floor-level. That the Tribunal fixed the 
consoh'dated minimum wages and not fair 
wages is clear from the fact (1) that it 
retained the scales fixed by the previous 
award which had increased them from 
Rs. 3.20 per day for an unskilled work- 
man to Es. 4. 15 per day as by that time 
the index had gone up from 450 to 538; 
and (2) by its observation that the Com- 
pany has to pay the minimum wages ir- 
respective of its ability to bear the ad- 
ditional burden. 

8. The fact that an employer might 
find it difficult to carry on his business 
on the basis of minimum wages is an 
irrelevant consideration is now a well 
settled principle: (cf. Bijay Cotton Mills 
Ltd- V. State of Ajmer, (1955) 1 SCR 
752 = (AIR 1955 SC 752), Unichovi v. 
State of Kerala, (1962) 1 SCR 946 = 
(AIR 1962 SC 12) and Express News- 
papers (Pvt.) Ltd. V. Union of India, 
1959 SCR 12 = (AIR 1958 SC 578)). 
\’^ile considering the distinction be- 
tween minimum and fair wages this Court 
in the case 1962-1 SCR 946 = (AIR 1962 
SC 12) observed at p. 957 (of SCR) = 
(at p. 17 of AIR) that the policy of the 
Minimum Wages Act, 1948 was to pre- 
vent employment of SAveated labour in 
^e general interest and so in prescribing 
the minimmn wage rates, the capacity of 
the employer need not be considered as 
the State assumes that every employer 
must pay the minimum wage before he 
employs labour. It also observed that 
the Act contemplates that minimum wage 
rates must ensure not merely the mere 
hysical need of the worker which would 
eep him just above starvation but must 
ensure for him not only his subsistence 
and that of his family but also preserve 
his efficienc}' as a workman. It should 
therefore, provide, as the Fair Wages 
Committee appointed by the Govern- 
ment recommended, not merely for the 
bare subsistence of his life but for the 
prescrv'ab'on of tlie worker and so must 
provide for some measure of education, 
medical requirements and amenities. 
This concept of the Committee has been 
accepted by industrial adjudication in the 
countrj' and was expressly approv-ed of 
in E.xprcss New^spapers (Pvt.) Ltd., 1959 
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SCR 12 = (AIR 1958 SC 578). Counsel 
for the Company, however, cited before 
us the decisions in Airlines Hotel v. Its 
Workmen, (1964) 1 Lab LJ 415 (SC) and 
Novex Dry Cleaners v. Its Worlonen, 
1962-1 Lab LJ 271 (SC) where the ques- 
tion of capacity and the wage sedes pre- 
vailing in comparable industries in 4e 
region were considered relevant factors. 
But those were not cases where mini- 
mum wage rates were fixed but were cases 
of fair wages where those two factors 
had to be taken into account. The Com- 
pany’s contention that the Tribunal M- 
ed to take into consideration the finan- 
cial capacity, the fact of the Company 
having made losses during the past years, 
its difficulties in importing raw materials 
and had also failed to apply the region- 
cum-industry principle and therefore the 
award was vitiated, has no merit. We 
cannot also accept the contention that 
the Tribunal erred in linking up the 
wage scales with the living cost because 
had it not been done, the wage scales 
would have again gone imreal once the 
index had gone up as it then tlueatened 
to do. We find, tlierefore, no reason to 
interfere with the minimum wage rates 
fixed by the Tribunal. 

9. A subsidiary contention raised by 
the Company that by reason of the Bil- 
grami award having provided for incre- 
mental scales, the workmen under the 
present award will get double advantage, 
namely, increment and the rise in the 
wage scales during the same period has 
also no substance. The incremental scale 
was fixed in that award on the basis of 
the index figure being 538. Those scales 
have been retained. The two increments 
that the workmen have earned in 1965 
and 1966 were on the footing of those 
scales which, as aforesaid, were fixed on 
the basis of the index figure of 538. What 
the present award directs is to pay the 
workmen as from July 1, 1967, the wage 
scales calculated in accordance with the 
rise in the index of hVing cost which had 
taken place since the last award. The 
increments earned having been on the 
footing of the index figure of 538, there 
is no question of the workmen getting 
a double advantage. 

10. The next objection to the award 

was that the Tribunal erred in giving 
effect to the award retrospectively as 
from July 1, 1966, that is, approxima- 

tely from the date of the demand and 
tliat if at ail it wanted to give such re- 
trospective effect, the utmost tliat it 
could do was to enforce it from the date 



188 S. C. Hydro (Engineeis) Pvt Ltd. v. 

of the reference. In some OTes «t^ 
speeBve effect no donbt, has ^ 
tom the date of the referenca Bnt it K 
rmatter of discretion for the Tribmd to 
decide from the 

case from which date iB award sh^d 
come into operation. No general r^ 

Sn be laid dosvn as to the date from 
which a Tribunal should tang its awrf 
in force: [see Hindustan Times V. 11“ 
Workmen, 19B4-1 SCR ^ = (AIR MM 
SC 1332)1. Presumably, the Tnbimd gaw 
effect to its award from Tidy as by 
that time the cost of living md« had 
already gone up co^d^ly ^d nrt 
to have done so would have been to 
prive the workmen of the nun imum 
wages commensurate wi* that rwe to 
Ijhagrakhand Collieries (^vate) L^ v. 

C G L T. Dhanbad, 1960-2 Lab LJ 71 
(SO 'and United CoUieriw v. \Vorkmen, 
1961-2 Lab LJ 75 (SC) the aw^ were 
made operative from me reactive dato 
of demands and this Court did not intet^ 
fere with those awards on toe 
that there was thereby any breach of 
.any recognised prtoaple. If toe Tribu- 
nal has exercised its discretion and M 
substantial ground is made out to shw 
Itoat it was unreasonably exercised, toe 
mere fact that it has re^^^Pf^vely en- 
forced its award from the date of Uie 
demand is hardly a ground for mter- 
jference with the award. 

11. We now turn to the ch^gw 
made by toe Tribunal to toe enshng 
gratuity sdieme framed by toe SavMito 
Tribnnd. In om view, 
in toe Compan/s contention toat the 
changes, namely, reduction of the quah- 
fytog period from ten to ^ 

of termination of serviw by 
death, retirement or resignation and 
Uon of the qualifymg P«iod of fOT 
years in the case of temunahon ot sm- 
vice by the employer were not justitiea. 
The Tribimal fa fact has not given my 
specific reasons which necessitated the 
two dianges. 

12. It is now well se^ed that gra- 
tuity is a reward for good, emaent am 
Ifait^ service rendered for a 
stantial period and that it is not pmd to 
toe emrfoyee gratuitously or mraely as 
a matter of boon but for long and 
torious service: ci. Garmrat Ues^g 
Works V. Its Wortora, 1961-1 L^jy 
513 = (AIR 1962 SC 673) and 19o9 Sm 
12 = (AIR 1958 SC 578). Since toe 
justification for gratuity is a long and 
meritorioas service, schemes of gratuity 
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framed by the tribunals and appro^ 
of by this Court have always provided 
itOT p*^ qualifying period. In Indian Oxy- 
gen and Acetylene Co. Ltd-, Employees 
Union v. Indian Oxygen and Acetylene 
Company, 1956-1 Lab LJ 
Mad.^ and 1959 SCR 12 = (AIR 19o8 
SC ^8) the qualifying period for gra- 
tuity on termination of service by resig- 
nation or retirement was fixed as 15 
years. In 1961-1 Lab LJ 513 = (Affi 
1962 SC 673) toou^ the Company ob- 
jected to the period of ten years and con- 
tended on the analogy of the aforesaid 
two decisions that it should be fifteen 
years, this Court gave its approval to 
the period of ten years in case of retir^ 
ment or resignation. On the other hmd 
to British Paints v. Its Workmen, (19^) 

2 SCR 523 = (AIR 1966 SC 732) toe 
period of five years provided by the 
award was changed into ten years on 
the ground toat a fairly long mimmiOT| 
period for qualifying for gratuity to the 
of resignation or retirement was 
necessary to prevent the workmen leav- 
ing one concern after another after putt- 
ing to short minimum service for quaJi- 
fytog for gratuity. Similarly, modifica- 
tion from me to ten years was made to 
a recent decision of this Court in C^- 
cutta Insurance Co,. Ltd. v. Their Worfc 
men, 1967-2 Lab LJ 1 = (AIR 1967 SC 
12^). Though no hard and fast rule 
cam be laid down and each case mi^ 
be dedded on its own circumstances toe 
general trend as seen from a long senes 
of decisions is in favour of ten years oil 
qualifying service. The Tribunal to tool 
isence of any substantial reason, was, I 
toerefore, not right to reducing the pe- 
riod from ten to ei^t years. As regards 
the deletion of four years minimum 
period in cases where the employer tei^ 
minates the service also we do not find 
any legitimate ground for the alteration 
of toe sdieme. It was, however, said 
that if sudi a period is provided for to 
a sdieme, it was possible that an em- 
ployer would terminate the services oli 
a workman even thou^ toe employee 
vrants to render continuous service to' 
enable him to earn toe gratuity. This 
does not appear to he a legitimate ap-. 
prehension for unless the employer is to 
a position to establish misconduct justi- 
fying termination of service under a 
standing order, he cannot put an end to| 
toe service only to deprive the workman! 
of gratuity. On the other hand, there 
is toe danger toat whereas in the c^e 
of retirement or resignation the wow- 
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man would have to put in ten years of 
service, if no mim'Trm TTi period is pro* 
vided for in the case of termination by 
the employer it would be possible for 
a worlman to commit some m isconduct 
and earn gratuity within a shorter time 
than the one who after a long period of 
meritorious service retires or resigns. 
Since doing away widi the qualifying 
period is likely to result in such an ano- 
maly, it is necessary to have some quali- 
fying minimum period. As the period 
of four years provided in the scheme is 
not rmder challenge before us, there is 
no reason to interfere with it. We, 
therefore, set aside the two changes 
made by the Tribunal in the gratuity 
scheme. The scheme for gratuity will 
therefore remain the same as framed by 
the Savarkar award. 

13. In the result, except for the afore- 
said modifications in the award, we find 
no reason to interfere with the award. 
The appeal except to the extent afore- 
said, fails and is dismissed. There will 
be no order as to costs. 

RGE) Appeal allowed in part. 


AIR 1969 SUPREME COURT 189 
(V 56 C 35) 

(From Calcutta)® 

M. HIDAYATULLAH, C. J., V. BAMA- 
SWAMI AND C. A VAIDU- 
LINGAM, JJ. 

Debabrata Bandopadhyay and others. 
Appellants v. The State of West Bengal 
and another, Respondents. 

Calcutta High Court, Intervener. 

Criminal Appeal No. 55 of 1965, D/- 
2-7-1968. 

(A) Criminal P. C. (1898), Ss. 517, 10 
— Sessions Judge directing District 
Magistrate to dehVer proceeds of sale of 
subject matter of offence to accused on 
his furnishing sccuritj' bond to tlie satis- 
faction of the District Magistrate — Ad- 
dition.al District Magistrate can accept 
the bond — Direction of Sessions Judge 
not mcnb'oning in whose favour bond 
has to be executed — Bond in favour of 
Slate Government is not bad — Criminal 
lilisc. Case No. 28 of 1964, D/- 16-G- 
1964 (Cal), Reversed. 

^(Criminal Misc. Case No. 28 of 1964, 
D/- 16-6-1964— Cal.) 

AM/AM/D2SS/6S 


(Hidayatullah C. J.) S. C. 189 

Where the Sessions Judge by his order 
directed the Magistrate to deliver the 
sale proceeds of the subject matter of 
the offence which were in deposit in the 
Court, to the accused on the accused’s 
furnishing bond of the amount covered 
by the sale proceeds "to the satisfaction 
of the District Magistrate, Nadia”: 

Held that the Additional District 
Magistrate under the Code of Criminal 
Procedure could accept the bond. The 
practice of courts in Bengal was also 
against the proposition that such bonds 
could only be accepted by die District 
Magistrate, because such bonds were 
usually accepted by Addition^ District 
Magistrate. (Para 5) 

Held further that no particular form 
was prescribed for the bond. It had to 
be devised for the purpose. There was 
nothing in S. 517 which excluded fte use 
of an indemnity bond. In the absence 
of any order by the Sessions Judge to 
take the bond in the name of any parti- 
cular court, a bond given by the accused 
in the name of the Government of West 
Bengal substantially (if not wholly) com- 
plied with the order of the Sessions 
Judge. Such a bond could be enforced 
against the accused without any trouble. 
Criminal Misc. Case No. 28 of 1964, 
D/- 16-6-1964 (Cal), Reversed. (Para 5) 

(B) Contempt of Courts Act (1952), 
Section 1 — Disobedience of stay order 
which is ineffective. Cri. Misc. Case 
No. 28 of 1964, D/- 16-6-1964 (Cal), Re- 
versed- 

Payment of money in deposit in court 
ordered by Sessions Judge to be paid to 
accused. Pay order issued and accused 
depositing pay order in bank. Stay of 
pay order by Sessions Judge and High 
Court pending disposal of rew'sion. Ac- 
tual payment made to accused before 
date of issue of stay order by Sessions 
Judge — High Court holding officers 
responsible for payment guilty of con- 
tempt on ground that pa>'ment was made 
as result of W'cll thoumt out scheme and 
conspiracy. Held by Supreme Court that 
for a conspiracy to be hatched there must 
be some foundation of gain or purpose. 
Tlie conspirators (if they Imcw anjlliing) 
would at least laiow that tlierc was noth- 
ing to be gained by dclap'ng the orders 
since the money v/as already paid out. 
Tlie stay orders were ineffective since 
there was nothing to stay. The officers 
(one and aU) could not be said to have 
been actuated by a motive to fnislrato 
the stay orders. Tliere was thus no 
question of undermining the authority 
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of the Court of Sessions Judge or of 
bringing the administration of justice in 
the District to ridicule. Nor would it be 
said that there was a deliberate inter- 
ference with or obstruction of due course 
of justice. Tiierewasno doubt some delay 
but that was a different matter and could 
be dealt with in other ways than punish- 
ment for an imaginary contempt of court 
Criminal Misc. Case No. 28 of 1964, D/- 
16-6-1964 (Cal), Reversed. (Para 6) 

(C) Contempt of Courts Act (1952), 
Sec. 4 — Contemner must offer an apo- 
logy and that too clearly and at earliest 
opportunity — Person offering belated 
apology runs the risk that it may not be 
accepted, for such an apology hardly 
shows contrition which is the essence 
of purging of contempt — However, a 
man may have the courage of his con- 
victions and may stake his all on proving 
that he is not in contempt and may take 
the risk. (Here the persons ran gauntlet 
of such risk and (airly succeeded). 

(Para 7) 

(D) Contempt of Courts Act (1952), 
Sections 3, 1 Nature of contempt pro- 
ceedings — Duty of court — Delay in 
transmission of orders of superior court 
to subordinate court Contempt pro- 
ceedings are not proper. 

A question whether there is contempt 
of court or not is a serious one. The 
court is both the accuser as well as the 
judge of the accusation- It behoves the 
court to act with as great circumspection 
as possible making a!\ allowances for 
errors of judgment and difficulties aris- 
ing from inveterate practices In courts 
and tribunals. It is only when a clear 
case of contumacious conduct not ex- 
plainable otherwbe, arises that the con- 
temner must be punished- It must be 
realised that our system of courts often 
results in delay of one kind or another, 
in the matter of transmission of orders 
of the superior courts. The remedy for, 
it is reform and punishment department- 
ally. Punishment under the law of Coiv- 
tempt is called for when the lapse is 
deliberate and in disregard of one's duty 
and in defiance of authority. To talc© 
action in an unclear case is to make the 
law of contempt do duly for other mea- 
sures and is not to be encourageA 

(Para 9) 

Their Lordships however cautioned rdl 
concerned that orders of stay, bad, in- 
junctions received from superior cowts 
must receive dose and prompt attention 
and uniie<^ary delay in despatching or 
dealing with them may well furaidi 


grounds for an inference that it was duo 
to a natural disinclination to deal with 
the matter bom of indifference and some- 
times even of contumadousness. 

(Para 10) 

Mr. Debobrata Mukherjee, Sera'or Ad- 
vocate, (Mr. P. K. (^akravarthy. Advo- 
cate vvilh him), for Appellants; Mr. D.' N. 
Mukherjee, for Mr. P. IC. Bose, Advocate, 
for Respondent No. 1; Mr. Niren De, Soli- 
citor General of India and B- Sen, Senior 
Advocate (Mr. G. S. Chatterjee, Advocate 
with them), for Intervener. 

The following Judgment of the Court 
was delivered by 

HIDAYATUUAH, C. J.: The five ap- 
pellants are District Magistrate of Nadia 
and his four assistants who have been 
found guilty of contempt of the^ High 
Court of Cdcutta and the Sessions Court 
of Nadia and sentenced to fines with 
imprisonment in default of payment 
They now ajwal by spedal leave grant- 
ed oy this C^urt, The facts are long 
and need a full narration. 

^ One Birendra Kumar Sarkar, Sub- 
Agent of Phosphate Co., Ltd. Krishnagar 
District Nadia, was prosecuted for con- 
travention of the Fertiliser Control Order 
read with Section 7 (1) of the Essential 
Commodities Act ana on his own plea 
was convicted and sentenced to Rs. 20 
fine or simple imprisonment for 10 days. 
We are not concerned with his convic- 
tion. The fertiliser seized during investi- 
gation was sold by order of the Ckjurt 
and the sale proceeds held in deposit 
On the conviction of Birendra Kumar 
the amount in deposit {Rs. 4215) was 
directed on hfarch 11, 1963 to be re- 
lumed to him. The same day the Phos- 
phate Co. Ltd., applied to t^e out the 
amount and the hlagistrate reversed the 
earlier order and directed that the 
amount be , paid to the Company- 
Birendra Kumar appealed to the Sessions 
Judge, Nadia under Section 520 of the 
Code of Criminal Procedure. This ap- 
peal succeeded and on December ^ 
I96A the Sessions Judge directed the 
magistrate to deliver the amount to Sar- 
tar upon his furnishing security and 
executing a bond to the satisfaction of 
the District Magistrate, Nadia. On 
January 3, 1964 Sarkar produced a certi- 
fied copy of this order and asked to be 
allowed to take out the amount and ftir- 
nished a bond. The bond was found in 
order by N. C. Mookeqee Magistrate 1st 
Class, who recommendM its acceptance. 
It was then accepted by A. Sen, Addi- 
tional District Magistrate, Nadia. On 
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January 11, 1964 tbe accountant attached 
to the Court of N. C. Mookeijee reported 
and the latter directed issuance of a pay 
order. Sarkar received the pay order the 
same day and deposited it with his 
bankers (State Bank of India) on January 
13, 1964. 

2. On January 8, 1964 the Company 
expressed to the Sessions Court, its in- 
tention of moving an apph'cation for 
revision in the High Court at Calcutta 
against the order of December 23, 1963 
and asked for stay. Stay was not im- 
mediately granted but notice was issued 
to Sarkar to show cause on January 16, 
1964. Later a stay order was also sent. 
On January 13, 1964 the High Court 
issued a rule and also directed stay of 
operation of the Sessions Judge’s order of 
December 23, 1963. 

3. It win be seen from the above 
narration that the actual payment of 
money was made under the orders of 
the Sessions Judge passed on December 
23, 1963 as far as oack as January 11, 
1964. The High Court has considered 
the question or the contempt of the Ses- 
sions Judge’s order from the angle of 
the kind of bond which was accepted, 
and the Officers who accepted it. We 
shall come to it later. We shall now 
trace Ae process of the orders which 
were passed by the Sessions Judge and 
the High Court in proceedings subse- 
quent to January 1964. For this purpose 
it is sufficient to extract the summap' of 
the events made by the High Court itself: 

" The stay order dated 14th 

of January, 1964 was communicated by 
the Sessions Judge by his Memo No. 170 
and it was received by the District 
Magistrate’s Office on 16th of January, 
1964. On 20th January, 1964 Memo No. 
443 Jm. containing the direction to carry 
out the order of me Sessions Judge dated 
2.3rd December, 1963 was drafted by 
Pulak Kumar De and it was signed by 
another Magistrate Shri Jyotirmoy Chose. 
On 22nd January, 1964 on which date 
the Rule issued by this Court in Crimi- 
nal Revision No. 60 of 1964 was also 
received in the District Magistrate’s 
Office. It was sent to the trial Magis- 
trate’s , Court with Memo. No. 549 Jm. 
only on 29th Januarj’, 1964 and was re- 
ceived in the trial Magistrate’s Court on 
30th January, 1964. In the meantime 
Sessions Judge’s Memo No. 170 that had 
been received in the District Magistrate’s 
Office on IGth of January 1964 was also 
despatched to the trial Magistrate’s 
Court on 29th of January, 1964 by Memo. 


No. 554 Jm. and the trial Magistrate 
received it on ' 30th January, 1964. Ses- 
sions Judge’s Memo. No. 108 dated 11th 
January, 1964 which was received in the 
District Magistrate’s Office on 15th Janu- 
ary, 1964 and is said to have been des- 
patched to the trial Magistrate’s Court 
on 22nd Janu:p^, 1964 with Memo. No. 
443 Jm. is said to have been received 
by the Bench Clerk of the trying Magis- 
trate on 25fh January, 1964 and put up 
before the Magistrate only on 1st Febru- 
ary, 1964.” 

On the above facts the High Com± 
framed the following questions: — 

“(1) Has there been disobedience of 
the order of the Sessions Judge, Nadia 
that money should be given to Birendra 
Kmnar Sarkar on a Bond to the satisfac- 
tion of the District Magistrate, Nadia? 

(2) Was the Bond upon which pay 
order for the money had been made a 
document that comph'es with the order 
for the Sessions Judge of Nadia dated 
23rd December, 1963? 

(3) Was Memo. No. 443 Jm. dated 20th 
January, 1964 directing to carry out Ses- 
sions Judge’s order dated 23rd Decem- 
ber, 1963 after the order of stay made 
by the Sessions Judge on 14th January, 
1964 was received in the District Magis- 
trate’s office on 16th January 1964 by 
Memo. No. 108 dated 11th January 1964 
an intentional violation of the stay order? 

4. The first two quesdons were treat- 
ed as interconnected and dealt with to- 
gether. The High Court found fault 
with the bond and also opined that none 
else save the District Nfam'strate could 
accept the bond. With all respect, the 
High Court erred on both tlie aspects. 
The bond is reproduced below: 

BOND 

"A bond is made this day by Sri Biren- 
dra Kumar Sarkar son of late Bilash 
Chandra Sarkar of Chand Sarak, Krish- 
nagar. District Nadia is hereby agreed 
and received Rs. 4,125 (Rupees four 
thousand one hundred and twenty-five 
only) which has been deposited in tlie 
Court in connection witli C. R. Case No. 
338 of 1961 and die said amount has 
been ordered by the Sessions Judge ^ 
Nadia in case (Criminal Appeal No. lo 
of 1963), I, Birendra Kumar Sarkar s/o late 
Bilash Chandra Sarkar bind myself and 
my heirs, executors, administrators and 
representatives to refund tlie entire 
money if dispute arises to the Govern- 
ment of West Bengal or its successors. 
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I bind myself, my heirs, executois, ad- 
ministrators and representatives firmly 
by this bond signed in my own hand 
dated this the 3rd day of January, 1961 
Sd./- Birendra Kumar Sarkar, 
3-1-1964 

Signature of the executant 
Signed in my presence 
and identined, 
Bajeniranadi Biswas, 
Muktear. 

Krishcagar, 3-1-1961’* 
5. Now It is admitted that &ere is no 
prescrfljed form of bond applicable to 
the case. The form had to be devised 
for the purpose. Ihe bond which was 
taken is an ordinary indemnity bond. 
There is nothing in die words of Sec- 
tion 517, Criminal Procedure Code, 
which excluded the use of an indemnity 
bond. The Sessions Judge did not order 
that the bond should be taken in the 
name of any particular court. A bond in 
the name of the Government of West 
Bengal substantially (if not wholly) com- 
plied with the order of the Sessions 
udge. It could be enforced against 
Soiktf without any trouble. The tether 
point &at only the District Magistrate 
could accept the bond ignores the powers 
of the Additional District Ma^trat© 
under the Code of Criminal Procedure. 
The practice of courts in Bengal Is also 
against the proposition because such 
bonds are usually considered for accep- 
tance by Additional District Magistrates. 
The High Court apparently thinks that 
the District Ma^trate was a persona 
designata for the purpose. We are un- 
able to read such an inference in the 
order of the Sessions Judge which read: 

“The learned Magistrate be directed 
to deliver the sale proceeds which are 
now deposit (sic) in Court to the accused 
on the accused’s furnishing bond of the 
amount covered by tiie sie proceeds to 
the satisfaction of the District Magistrate, 

, Nadia.” 

In our judgment die High Court could 
not base any action on such material. It 
may be pointed out that the High Court 
did not throw into the balance the ac- 
ceptance of the bond by the Additional 
District Mai^trate hol^g dial there 
was zoom for an error there but took 
serious note of die fact that the bond 
was not in the proper form. We do not 
agree with the Court 


lion* While we do not condone such 
delays, we think that Ae Hi^ Court 
was taking too strict a view of the matter. 
Two things seem to have played a pro- 
minent part in the drawing of die in- 
ference against the concerned offi<»rs. 
T^e first is that there was an intentional 
disobedience of the orders. This the 
Court visualised in die following 

terms: 

“rhat by itself bespeaks of a weE 
throughout (sic) scheme to achieve an 
end and that end is the cherished goal to 
make over die money to Birendra Kumar 
Sarfcar by violating me stay order of the 
Sessions Judge dated 14th January, 1904. 
For carrying out that stieme the file in 
winch the order sheet started on Srd Janu- 
ary, 1964, was started separately 
and to seclude the features in that file it 
was withheld from this Court when re- 
turn was made to the Rule in Criminal 
Revision Care No. 60 of 1964 until it was 
thought useful for making a defence in 
this Contempt Rule. No other view of 
the matter could be suggested by the 
dirce learned Advocates appearing for 
the several parties or the learned Advo- 
cate for the State, Mr. Fanindra Mohan 
Sanyal, and no other view is possible." 
Now it seems quite impossible to subs- 
cribe to this opinion. For a conspiracy 
to be hatched there must be some foun- 
dation of gain or purpose. The con- 
spirators (if they knew anything) would 
at least know that there was nothing to 
be gained by delaying the orders since 
the money was already paid out Once 
that had happened some fresh order 
would be necessary to demand back the 
amo.unt from Sarkar or the bond would 
be eitiorced. The stay orders were in- 
effective since there was nothing to stay- 
To think that the officers (one and all) 
were actuated by a motive to frustrate 
the stay orders is to imagme a state of 
affairs for which there was no warrant si 
nil* There was tiius no question of 'un- 
dennming the authority of the Court of 
S^sions Judge’ or of bringing the ad- 
minutration of justice in the District of 
Nadia to ridicule’. Nor can it be said 
that there was a dchherate interference 
with or obstruction of due course of 
mstice. There was no doubt some delay 
but that \v^ a different matter and co^d 
be dealt wth in other ways tiian punish- 
ment for an imaginary contempt of 
court. 


6. This brings us to tile last questton. ■ 7, The second point which the High 

The fact here is tbrt the orders took Court unfortunately plat^ at tiie very 
some time before reaching flieir destina- forefront was failure to offer an apology 
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and noted with great show of emotion 
that none was ofEered. Of course, an 
apology must be offered and that too 
clearly and at the earliest opportunity. 
A person who offers a belated apology 
runs the risk that it may not be accepted 
for such an apology hardly shows the 
contrition which is the essence of the 
purging of a contempt. However, a man 
may have the courage of his convictions 
md may stake his all on proving that he 
is not in contempt and may take the risk. 
In the present case the appellants ran 
the gauntlet of such risk and may be 
said to have fairly succeeded. 

8. The High Court was extremely 
hard upon the appellants in his case. 
Details collected from the files of the 
case having no bearing upon the ques- 
tion of contempt were freely used. They 
carry no convincement There are ob- 
servations which in their tone do show 
that the matter was not approached in 
that cool manner in which the High 
Court considers contempt of itself or of 
courts subordinate to it. This is a matter 
of regret to this Court. 

9. A question whether there is con- 
tempt of court or not is a serious one, 
.The court is both the accuser as well as 
the judge of the accusation. It behoves 
die court to act with as great circum- 
jspection as possible maldng all allowances 
for errors of judgment and difficulties 
arising from inveterate practices in courts 
and tribunals. It is only when a clear 
case of contumacious conduct not ex- 
plainable otlienvise, arises that the con- 
temner must be punished. It must be 
realised tliat our system of courts often 
results in delay of one kind or anotlier. 
The remedy for it is reform and punish- 
ment departmentally. Punishment under 
the law of Contempt is called for when 
.die lapse is deliberate and in disregard 
iof one’s duty and in defiance of auth- 
jorit>'. To take action in an unclear case 
is to make the law of contempt do duty 
for other measures and is not to be en- 
couraged. 

10- In this case, no doubt there was 
some .avoidable delay but as pointed out 
above it w.as the result of our s}’stem of 
transmission of orders of superior courts 
which must pass dirough several hands 
and not the product of design or defiance 
of the superior courts. In these circum- 
stances. it cannot be said diat there was 
contempt of die audiority of the Hi.gh 
Court or of the Sessions Judge and the 
sei’cral appellants could not bo conwet- 
ed or punished. In diis \acw of the matter 
1969 S. C./13 m G— 2 


we set aside their convictions and order 
for refund of their fines. We, however, 
caution all concerned that orders of stay, 
bail, injunctions received from superior 
courts must receive close and prompt 
attention and unnecessary delay in des- 
patching or dealing with them may well 
furnish grounds for an inference that it 
was due to a natural disinclination to 
deal with the matter bom of indiffer- 
ence and sometimes even of con- 
tumaciousness. 

RGD Convictions set aside. 
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J. C. SHAH AND V. BHAHGAVA, JJ. 

Kuchwar Lime and Stone Co. (in both 
the Appeals), Appellant v. M/s. Dehri 
Rohtas Light Rilway and Co. Ltd., and 
another (in both the Appeals), Respon- 
dents. 

Civil Appeals Nos. 987 and 988 of 
1965, D/- 15-7-1968. 

Railways Act (1890), S. 56 — Coal 
consigned to Company by Colliery on 
orders and sanction of Deputy Coal 
Commissioner (Distribution) under Col- 
Kery Control Order, 1945 winch was tlien 
in force — Sanction and order at 11151.1006 
of Comp.Tny — Wagons supplied by 
Railway on order by Coal Commissioner 

— Refusal of Company to take delivery 

— Railway selling coal and suing com- 
pany for demurrage — Normally con- 
signee is h’able — On facts also held, 
tliat Collier)' acted as agent of company 

— Duty of Railway pointed out — Ex- 
tent of liability of consignee — Contract 
Act (1872), Ss. 2, 186 and 149 — Railway 
Coaching Tariff Rules, R. lOS (2) and (S) 

— Tort — Damages — Duty to mini- 
mise. 

At the material time coal was a con- 
trolled commodity; supply and delivery 
of coal could be made only under orders 
issued by the Coal Controller. Sale and 
deliver)' of co.al were governed by the 
Colliery Control Order, 1945 issued 
under Rule 81 of the Defence of India 
Rules and continued under the Essential 
Supplies (Temporary Powers) Act, 1946, 
and the Bihar Coal Control Order, 1947. 
Coal could not be sold by a Colliery 
except under an order of the Coal Com- 
missioner or his Deputy. 'Tlic Deputy 
Co.'il Commissione r (Distrilmtion) issued 

AM//LM/D290/63 



1 s C Kuchwar L. & S. Co. v. DeM Bohtaa L. H. & Co. (a* J.) 
1 S- C. Ji.ucn .... T^«^n^»r^v had. un( 


rtSi It was also recorded m the 
Ser that the qtianUly of “al inenM» 
ed to Se order -had teen sanctrooed on 
the account of the Company 
sanction for priority supply "'g’“ 
had also been aacordei Md *0 
pany was advised to instrurt the Colhen^ 
to todent for wagons aimordin^y 
Quote the sanction number gwen 
order when so indenting. Pursuant to 
the allotment of coal ^ 
on July, 14, 1954 on behalf of 
nanv ior supply of steam coal 
Somiany at Bamari railway station. Col- 


A.I.B. 

which the property had, under the ordOT 
of the Coal Commissioner, passed to fto 
Company. Under the 
the freight was made payable by the 
Compand In the circumstances, >* 

leasmiable to infer that the Colhe^ 
acted as an agent for the Company to 
entering into Uie contract of comim 
mcnt md the Uahility for payment of 
freight and of demurrage charges for 
fallS to take delivery of the 80 °^ 
nnon the Company. ffara oj 

Held frirther that the KaJway had 
undoubtedly power to sell Ae Mnsigm 
meot of coal under S. 56 of the Railways 
Act after serving noUoe upon the owner. 
But the Railway was after espiry ot a 
reasonable period which might be nece^ 
sary for taldng deliveiy, m the P“ition 
of a bailee qua the Company and was 


Kany at J-jari milway storion ^ o?,. ^ could no. 

hery topatehed eo^ by y unreasonably detim the wagoM and 


warons"’ol coal "arrived at 
BXayStatien. 1^0 C°mpimv declmrf 
to take deUvery H-tSs 

lierv and the Railway by their l®fj®” 
S “was not liable for 
from the detenhon »! ““ 


mireasonably detmn the wagoM and 
claim demurrage. Even gra^g ftat m 
view ot the Colliery Ubbhf* 
without the sanction of the Coal Com- 
missioner, the Railway could not sell 
coal (on this question 4eir toirisblps ei- 
r: IJ the Railway could 


3e.e„b£of^va^2way^£ nTo= 

cided to ilispose of the oi ma i^oaded the consignee 

coal under & Rad'vajri Art by pubUc for wh^ge. 

Sfd“.o“de.S e %h Sa acgm^ Under Part.. I of *= ,.Co.^ctog Ta^. 
due till then. The Coal <J“*roUer Bihar, 
advised the Railway to disrose of 
coal lying undelivered accor^g 
“Xig rlilway roles” by Mbc aucb^ 

SeRailway thereafter sold *e consign- 

md no claim for demurrage or freight lay 
Xhe instance of the Railway against the 

^Hrtd that normally the liabflity for 
naVment ot demurrage charges by nron 
af^oiisignee for whose convenimee the 
wagon was detained. Evra whme the 
MiSignee did not ultimately take deh- 
verv. U the wagon was detamed for his 
bSTeBt, normally *e Mway would be 
entitled to hold him liable for 

^^Having regard, however, to the dr- 
cumstan^ to which the goods WOT 
loaded by the Collier, there co^ be 
no doubt that the Colhcry was ^g 


Under Part i or ms 
R. 108 provides for the treatment and dW- 
posal of unclaimed articles. Clause (2) 
ol Rule 108 provides for rale of 
wharfage for undarnied booked^ arti- 
des. The Company had given intinw- 
tion that it will not take delivery of the 
goods and therefore it was tiie duty of 
the Railway to sell the goods by pubUc 
auction without delay. In failing to t^e 
any action for more than sii months the 
Railway did not act reasonably. The 
Railway having regard to all the circum- 
stances, was entiUed to demurrage fc« 
detention of the wagons for one monto 
odv and not for 202 days as daimed by 
it (Paras 9, 10) 

Mr. S. V. Gupte, Senior Advocate, 
(Mr. P. K. Chatterjee, Advocate, with 
him), for Appellant (in both the Ap- 
peals); Mr. R. Gopalakrisbnan, Advoc^e, 
for Respondent No. 1; Mr. K. K. 
Advocate, for Respondent No- 2 (m both 


the Appeals). ^ 

The following Judgment of the Court 
was delivered by 

Col- 


Ss!S'£KSioEli 
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1954, a consignment of steam coal at the 
Kusunda railway station on the Eastern 
Railway for carriage by rail to the Ban- 
jari station on the Dehri Rohtas Light 
Railway. The coal was consigned to 
the Kuchwar Lime and Stone Company 
— bereinafter called ‘the Company’ — and 
the company was to pay the freight. 
Out of the five wagons in which the coal 
was loaded three reached Banjari and 
coal was dehvered to the Company, and 
no dispute arises wth regard to those 
tluree wagons in these appeals. The. 
contents of the remaining two wagons 
weighing 60 tons were re-loaded en route 
into six smaller wagons of the Dehri 
Rohtas Light Rahway — ^hereinafter call- 
ed ‘die Railway’. The consignment reach- 
ed Banjari railway station on November 
12, 1954. The Company declined to ac- 
cept the consignment There was there- 
after correspondence between the Rail- 
way Administration, the Coal Controller, 
the Colliery and the Company. Ulti- 
mately the Railway Administration sens- 
ed a notice on April 28, 1955, on the 

Company and the CoUiery that they in- 
tended to sell the coal of which delivery 
was not taken, and on June 2, 1955, the 
coal was sold for Rs. 1,050. Claiming 
that it was entided to demurrage for 202 
days during which its wagons were de- 
tained at the rate of Rs. 90 per day, the 
Railway filed an action against the Col- 
liery and the Company in the Court of 
the Subordmate Judge, Sasaram, for a 
decree for Rs. 17,625/14/- being the 
charges for demurrage and freight pay- 
able in respect of me consignment less 
Rs. 1,050 realised from sale of die coal. 
Ihe suit was decreed by the Subordinate 
Judge against the Company for Rupees 
1,620/10/- with interest thereon at the rate 
of 6 per cent per annum from December 
19, 1957 till realization and proportionate 
cost. The suit was dismissed against the 
colliery. 

2. Against the decree, the Company 
and the Railway appealed to die High 
Court of Patna. Die High Court modi- 
fied the decree passed by the Trial Court 
and decreed the claim of the Railway 
against the Company in full. With certi- 
ficate granted by the High Court under 
Article 133 (1) (c) of die Constitudon 
these two appeals have been preferred 
by die Company which have been conso- 
lidated for trial. 

3. Two contentions are raised in sup- 
port of diese appeals: 

(1) that die Company being a con- 
si^ee of the goods booked by the Col- 


liery there was no privity of contract 
between the Company and the Railway 
and no claim for demurrage or freight 
lay at the instance of the Railway against 
the Company; and 

(2) that in any event the Railway 
ought to be awarded demurrage for only 
22 days out of the total period for which 
the wagons were detained. 

4. At the material time coal was a 
controlled commodity: supply and deli- 
very of coal could be made only imder 
orders issued by the Coal Controller. 
Sale and delivery of coal were gov'emed 
by the Colliery Control Order, 1945 is- 
sued under Rule 81 of the Defence of 
India Rules and continued imder the 
Essential Supplies (Temporary Powers) 
Act, 1946, and the Bihar Coal Control 
Order, 1947. It was common ground 
that coal could not be sold by a CoUierj' 
except under an order of the Coal Com- 
missioner or his Deputy. On July 13, 
1954, the Deputy Coi Commissioner 
(Distribution) issued an order addressed 
to the Divisional Superintendent, Eastern 
Rahway, sanctioning the supply of 110 
tons of steam coal by the East Keshal- 
pur Colliery to the Company. By tliat 
order a priority supply of wagons was 
also sanctioned in favour of the Com- 
pany for transport of coal to the Banjari 
railway station. It was also recorded 
in the order that the quantity of coal 
mentioned in the order “had been sanc- 
tioned on the account of the Company” 
and that sanction for priority supply of 
wagons had also been accorded, and the 
Company was advised to instruct the 
Colliery to indent for wagons according- 
ly and to quote the sanction number 
given in tlie order when so indenting. 
Copies of the order , were sent to tlie 
Colliery and the Company. Pursuant to 
the allotment of coal an order was placed 
on July 14, 1954 by the Coal Suppliers 
Ltd., acting on behalf of die Company, 
for supply of steam coal to the Company 
at Banjari railway station. In July and 
August forwarding notes were submit- 
ted by the Colliery for despatch of steam 
coal IH-B to the Company. The Com- 
pany received three wagons of Coal 
sometime in August 1954- The Com- 
pany was not satisfied wth die quality 
of coal supph'ed, and made complaints 
in diat behalf to die Collier)'’ by their 
letters dated August 18, 1934 and Sep- 
tember 1, 1954. The balance of die 
consignment reached Banjari on Novem- 
ber 12, 1934, but the Company declined 
to take deliver)' and intimated the Col- 
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liery and the Railway by their letter 
dated November 23, 1954 mat it was not 
liable for loss resulting from the deten- 
tion of wagons. On November SO, 1354 
the Company wrote a letter to the 
Deputy Coal Commissioner (Distribu- 
tion) requesting that ttie Coal Controller, 
Bihar, be moved to sanction disposal of 
coal of which delivery was not taken. 
A copy of the letter was sent to the 
Company. On January 24, 1955 the Rail- 
way OTOte to me Coal Area Superinten- 
dent, Eastern Railway, intimatiDg that 
the Company had refused to take deli- 
very of coal, and asked for immediate 
instrucb'ons of the Colliery for its dispo- 
sal. On February 21, '1955 the Railway 
again ^vrote to the Coal Area Superin- 
tendent stating ttiat the goods will be sold 
by auction if nothing (was?) heard from 
him a fortni^t from that date. 

On April 28, 1954, ttie Railway informed 
ihe Company that they had decided to 
^pose of ttie consignment of coal under 
the Indian Railways Act by public auc- 
tion and claimed that they were entitled 
to demurrage which had accrued due tin 
then. On hlay 13, 1955. the Coal Con- 
troller Bihar, advised the Railway to 
dispose of the coal lying imdelivered 
"according to prevailing Railway rules’* 
by public auction. The Railway thereafter 
sold the consignment of coal on Tune 2, 
1355. 

5. The Colliery Control Order, 1945, 
was issued in exercise of Rule 81 of the 
Defence of India Rules and was conti- 
nued thereafter imder the Essential Sup- 
plies temporary Powers) Ordinance, 
1946 which was replaced by the Essen- 
tial Supplies (Temporary Powers) Act, 
1946. By Clause 5 of the Order it was 
provided that no colliery cnvner, and no 
person acfmg on behalf of a coZIrery 
owner shall sell, agree to sell, or offer 
to sell, coal at a pace different from the 
price fixed in that behalf imder Cl. 4- 
By Clause 6 (1) it was provided that 
where a colliery owner has signified to 
the Deputy Coal Commissioner (Distri- 
bution) in writing his willingness to sell 
direct to consumers and an allotment is 
made by the Deputy Coal Commissioner 
(DistributiDn) to a consumer with his 
consent for such direct sale, Uie coal 
shall be delivered to the consumer at 
the price fixed under Clause 4. Clause 8 
of tile order provides that the Central 
Government may from fa'mb to time issue 
such directions as it thinl® fit to any 
colliery owner in regulating the dfrposm 
of his stocks of coal or ot the expected 


output of coal in the colliery during any 
period including directions as to the per- 
son or class or description of persons to 
whom coal shall or shall not be disposed 
of, the order of priority to be observed 
in such disposal, and the staking of coal 
on Government account. The order is- 
sued by the Coal Controller was in exer- 
cise of the power under Clause 8 of the 
Colliery Control Order. No reference to 
any specific provision of the Bihar Coal 
Control Order need be made, because 
•counsel have placed no reliance thereon.} 

6. Having regard, however, to the cir- 
cumstances in whiA the goods were 
loaded by the Colliery, there can be no 
doubt that the Colliery was acting as an 
agent of the Company for the purpose 
of arranging for transport of coal in 
which the prroerty had under the orders 
of the Coal Commissioner passed to the 
Company. The Colliery arranged to load 
the coal at the Kusunda Railway station 
pursuant to the order for supply of coal 
sanctioned by the Coal Commissioner to 
the Company in the wagons allotted to 
the Company for transporting coal to 
Banjari. It is clear that the Colliery 
supplied coal in pursuance of the "isano* 
tion order” in favour of the Company 
and arranged to transport it to Banfari 
in wagons ivhlch were allotted for that 
purpose by order of the Deputy Coal 
Commissioner. Under the forwarding 
not«: the freight was made payable by 
the Company, In the circumstances. It 
would be reasonable to infer that the 
Colliery acted as an agent for the Com- 
pany in entering into the contract of 
consignment and the liability for pay- 
ment of freight and of demurrage charges 
for failure to take delivery of the goods 
lay upon the Company. 

7. Normally the liability for payment 
of demurrage charges lies upon tiie con- 
signee for whose convenience the wagon 
is detained. As stated in Halsbury’s 
Laws of England, 3rd Edn., Vol. 31, atl 
p. 724: 

"The par^ primarily b'able to pay the 
demurrage is the party for whose conve- 
nience the wagons are detained.” 

We are unable to accept the argument 
of Mr, Gupte on behalf of the Company 
that it is only in ttiose cases where deli- 
very of g^ds is taken by the consignee 
that the liability to pay demurrage may 
be imposed upon him. Even where the 
consignee does not ultimately take deli- 
very, if the wagon is detained for his 
benefit, normally the Railway would be 
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entitled to hold him liable for demur- 
rage. We are unable, therefore, to hold 
that the Company was not liable 
to pay freight or demmrage charges, 
because the Colliery had entered into 
die contract of consignment with the 
Railway. 

8. But in our view the High Court 
was in error in holding that the Com- 
pany was liable to pay demurrage for the 
full period of 202 days. The six wagons 
containing 60 tons of coal reached Ban- 
jari railway station on November 12, 
1954. Before that date and thereafter 
the Company had declined to take deli- 
very of the coal. The Railway had un- 
doubtedly power to sell the consigi^ent 
of coal imder Section 56 of the Railways 
Act after serving notice upon the owner. 
But the Railway was, after eroiry of a 
reasonable period which may be neces- 
sary for taking delivery, in the position 
of a bailee qua the Company and was 
boimd to minimise the loss; it could not 
unreasonably detain the wagons and 
claim demurrage. Even granting that in 
view of the Colliery Control Orders, 
without the sanction of the Coal Com- 
missioner, the Railway could not sell 
coal (on that question we express no 
opinion), the Railway coidd have 
u^oaded the coal from the wagons 
and put the wagons to use. After 
the wagons were unloaded the con- 
signee would be liable only for 
vvliarfage. Under Part I of the 
Coaching Tariff, Rule 108 provides for 
the treatment and disposal of unclaimed 
articles. Under Clause (2) of Rule 108 it 
is provided that for unclaimed booked 
articles, wharfage of two annas per 
maund or part of a maund for 24 hours 
or part of 24 hours with a minimum 
charge for one maund is levied, if they 
are not removed from railway premises 
within 48 hours from midni^t of the 
day of arrival. By Clause (^ it is pro- 
vided: 

“Public sales by auction w’ill be held 
from time to time of all uriclaimed or 
lost property which has remained in Ac 
possession of the railway for the period 
mentioned below: — 

(i) unclaimed or lost property _ otlier 
dian foodgrains which has remained in 
llic possession of tlie railway for over 
three months; 

(ii) unclaimed foodgrains wluch have 
remained in tlie possession of the rail- 
way for two montlis. 

At least 15 days previous notice of each 


auction will be given by advertisement 
m a newspaper.” 

9. Clause 20 in Part II of the Goods 
Tmlff provides: 

“(a) On all goods brought on to a rail- 
way station and waiting for despatch 
wdthout any forwarding note tendered 
for the same and all goods not removed 
from a railway station although the same 
is available for delivery a wharfage 
^arge is made on the Dehri Rohtas 
Light Railway at the following rate:” 

(Then follows a schedule of rates, 
which is not material.) 

10. The Railway apparently made a 
claim of demurrage for detention of 
wagons for 202 days on the footing that 
the coal was not unloaded from the 
wagons until it was sold by public auc- 
tion. It was, however, the duty of the 
Railway to minimise the loss by unload- 
ing the coal after expiry of a reasonable 
period after arrival of the consignment 
and to take early steps to sell the coal., 
The Company had given intimation tliat 
it will not take delivery of the goods and 
therefore it was the duty of the Railway 
to seE the goods by public auction with- 
out delay. The value of foe coal was 
not more than Rs. 500 and foe freight 
payable was approximately Rs. 500. 
When sold in foe monfo of June 1955 
foe coal fetched Rs. 1,050. In failing to 
take any action for more than six months 
in Our judgment, foe RaEway did not 
act reasonably. We are of foe wew that 
foe Railway having regard to aE foe cir- 
ciunstances, is entitled to demurrage for 
detention of foe wagons for one monfo 
only. On that footing foe RaEway is 
entitled to Rs. 2,700 as demurrage and 
Rs. 495-14-0 which is payable by foe 
Company as freight, less Rs. 1,050 real- 
ised by sale of coal. The RaEway is 
accordingly entitled to a decree for 
Rs. 2,145/14/-. 

11. We accordingly modify foe decree 
passed by foe Hi^i Court and decree 
foe claim of foe Railway for Rs. 2,145/14 
vafo proportionate costs throughout. The 
RaEway vdE pay foe costs of the Com- 
pany proportionate to foe amount for 
wluch its claim has been dismissed in all 
foe tliree Comts. The order passed by 
die Trial Court in favour of tlie Colliery 
directing foe RaEway to pay the costs 
is maintained. Tlicre will be one licar- 
ing fee in fois Court. Tlicrc will be no 
order as to costs of foe Colliery in this 
Court 

RGD Decree modified. 
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AIR 1969 SUPREME COURT 198 
(V 56 C 57) 

(From Kerala: AIR 1968 Ker 223) 

J. M. SHELAT AND K. S. HEGDE, JJ- 
Suresb Koshy George, Appellant v. 
University of Kerala and others, Respon- 
dents. 

Ci^ Appeal No. 990 of 1968, DA 15- 
7-1968. 

(A) Education — Kerala University 
Act (14 of 1937), Sections 19N, 28 and 
Statute 1, Ch. VII, Cl. 3 (xxvii) — Mis- 
conduct by student in examination — 
Inquiry — Appointment of person other 
than Principal of the concerned College 
as Inquiry OlEcer — Legality — (Natural 
Justice — Principles). 

The rule under which the Vice-Chan- 
cellor was required to request the Prin- 
cipal of the concerned college to ap- 
point an Inquiry Officer is not a statu- 
tory rule. It is one of the Rules fram- 
ed by the Syndicate merely for the 
guidance and which could not be framed 
under Section 28 of the Act Where, 
therefore, under the posvers so delegat- 
ed by the Syndicate, me Vice Chancellor 
of the University appoints a retired Prin- 
cipal of certain Engineering College to 
inquire into the misoonduct of a student 
in an ezainlnation, instead of the Princi- 
pal of the College concerned who was 
the father of the examinee, it cannot be 
Bsdd that by appointing the other Prin- 
cipal as the Inquiry Officer, the Vice 
Chancellor had cither breached any 
statutory rule or contravened any princi- 
ple of natural justice. (Para 6) 

(B) Education — Kerala University 
Act (14 of 1937) — ■ Statutes under — 
Statute I, Chap. VII, CL 3 (xxvii) — 
Constitution of Indi^ Article 226 — 
Misconduct by student in examination 
— Inquiry into — Show cause notice to 
student after inquiry — Report of in- 
quiry not given to student — Not a 
breach of rule of natural justice — 
(Natural Justice — Principles). 

The rules of natural justice are not 
embodied rules. The question whether 
the requirements of natural justice have 
been met by the procedure adopted in 
a given case must depend to a great ex- 
tent on die facts and circumstances of 
tte case in TOmt, the consb'hition of the 
Tribunal and the rules imder which it 
functions. (1949) 1 All ER 109 and 1915 
AC 120, Rel. on. (Para 7) 

The requirements of natural jukice in 
case of an enquiry of this kind are, fiisL 
^I/AM/D2&1/6S ■ 


that the person accused should know the 
nature of the accusation made; secondly 
that he should be gi\'en an opportunity 
to state his case; and thirdly, of course, 
that the tribunal should act in good faith. 
There is reaJly nothing more. 1918 AC 
557 and (1958) 2 All ER 579, Rel. on. 

(Para H) 

Thus where in the case of miscondud 
of a student in a University Examination 
there was a fair inquiry against the stu- 
dent; the officer appointed to inquire 
was an impartial person; he could not be 
said to have been biased against the 
student; the charge against tiie student 
was made known to him before the com- 
mencement of the inquiry; the witnesses 
who gave evidence against him were 
examined in his presence and he was 
allowed to cross-examine them and 
lastly he was given every opportunity to 
present his case before the Inquiry 
Officer; 

Held that it could not be contended 
that there was any breach of the prind- 
rfes of natural justice even if the Vice- 
Chancellor did not make available to 
&e student a copy of the report sub- 
mitted by the Inquiw Officer particularly 
when the examinee had not asked for it 
Case law referred to. (Para 11) 

(Q Constitution of India, Article 511 
— Disciplinary proceedings under — Re* 
quirements of prindples of natural jus- 
tice — Second inquiry after show cause 
notice or giving of copy of report — Not 
necessary in every case — (Natural Jus- 
tice — Principles). 


The impmsion that Article SII, parti- 
cularly as it stood before its amendments 
requi^ that every disdplinary preced- 
ing must consist of two inquiries, one 
before issuing the show cause notice to 
be followed by another inquiry there- 
after, is not correct Such is not the re- 
quirement of the prindples of natural 
justice. Law may or may not prescribe 
such a course. Even if a show cause 
notice is provided by law, that it 

does not follow that a copy of the re* 
port on die basis of which the show 
cause notice is issued should be made 
available to the person proceeded against 
or that another inquiry should be held 
thereafter. (Para 15) 


Cases Referred: Chronolodcal 
(1968) AIR 1968 SC 875 (^53) - 
19^ (3) SCR 767, Board of the 
High School and Intermediate 
Education U. P. v. Baleshwar 
Prasad 
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(1962) 1962 AC 822 = 1962-2 
WLR 1153, B. Surinder SingB 
Kanda v. Govt, of the Federation 
of Malaya 12 

(1960) 1960-1 All ER 631= 1960-1 
WLR 223, University of Ceylon 
V. Fernando 11 

(1958) AIR 1958 SC 398 (V 45) = 

1958 SCR 1240, Nagendra Nath 
Bora v. Commr. of Hills Division 13 

(1958) 1958-2 All ER 579 = 1958-1 
WLR 762, Byrne v. Kinemato- 
graph Renters Society 11 

(1957) AIR 1957 SC 232 (V 44) = 

1957 SCR 98, New Prakash Trans- 
port Co. V. New Suwama Trans- 
port Co. Ltd. 13 

(1949) 1949-1 AQ ER 109 = 65 TLR 
225, Russel v. Duke of Norfolk 8 

(1943) 1943-2 All ER 337 = 1943 
AC 627, General Coruicil of 
Medical Education and Regis- 
tration of the United Kingdom v. 
Spackman 12 

(1918) 1918 AC 557, De Verteuil 
v. Knaggs 10 

(1915) 1915 AC 120 = 84 LJKB 
72, Local Govt. Board v. Arlidge 9 

(1911) 1911 AC 179 = 80 LJKB 
796, Board of Education v. Rice 9 


Mr. S- V. Gupte, Senior Advocate (Mr. 
A. S. Nambiar and Miss Lily Thomas, 
Advocate, with him), for Appellant; Dr. 
V. A. Seyid Muhammad, Senior Advocate 
(Mr. P. Kesava Pillai, Advocate for Mr. 
M. R. K. Pillai, Advocate, wth him), for 
Respondents (Nos. 1 and 3). 

The follom'ng Judgment of the Court 
was delivered by 

HEGDE, J.: Tliis appeal by fecial 
leave from tlie decision of the Division 
Bench of tlie Kerala High Court arises 
from the disciplinary action taken by the 
Kerala University against the appellant. 
He was a student in the 1st year Degree 
Course of tlie Five Year Integrated 
course of Engineering, in the Engineer- 
ing College, Trichur during the acade- 
mic year 1964-19&5. Tlie Vice Chancel- 
lor of the said University came to the 
conclusion that he was guilty of mal- 
practice during tlie e.samination held in 
April 1965 and consequently debarred 
him from appearing in any examination 
tiU April 1966. 

2. In the examination in question tlie 
appellant had to appear in two papers in 
Malliemalics. In this case we are con- 
cerned with tlie mathematics I paper. 
Tlie Additional Examiner who valued 


that paper awarded the appellant 14 per 
cent rnarks but the Chief Examiner 
gave him 64 per cent in that paper. The 
appellant had answered questions Nos. 
1 (a), 5 (a), 9 (a) and 4 (a) in the main 
answer book and secured 0, 2 out of 6, 
0 and 0 marks respectively from 
the Additional Examiner. Pages 6 — 11 
of his main answer book were left blank. 
There were some additional answer books 
certain pages of which were also left 
blank. Two of the additional answer 
books were also imused and left blank. 
In the used additional ansrver book ques- 
tions 1 (a) and 9 (a) which the appellant 
had aheady answered in the main ans- 
wer book and for which he had secur- 
ed 0 marks from the Additional Examiner 
were foimd re-answered and for these he 
secured 100 per cent marks from the 
Chief Examiner. The Chairman of tlie 
Board of Examinations, noticing this un- 
usual feature reported the matter to the 
Board of Examiners in Mathematics. The 
Board suggested that the University 
should take up the matter. The Univer- 
sity thereafter called for the answer 
books of the appellant and the same were 
handed over to the Dean of the Faculty 
of Science who is the Convener of the 
Standing Committee for Examinations of 
the University for scrutiny. Tliat o/Bcial 
suspected that the additional books must 
have been inserted after the Additional 
Examiner had valued tlie paper and 
tlierefore suggested to the University 
that a high powered committee should be 
constituted to go into tlie matter. Ac- 
cordingly a committee consisting of the 
Chairman of the Board of Engineering 
Examinations who is the Dean, of the 
Faculty of Engineering, Chairman of the 
Mathematics Section of tlie Engineering 
Examinations, the Dean of Faculty of 
Science who is the Convener of the 
Standing Committee on Examinations, 
and the Registrar of the University was 
constituted to go into tlie matter. That 
committee after inquiry in which the 
Additional Examiner, the Chief Examiner 
as well as the appellant were examined 
came to tlie conclusion that the appel- 
lant was guilty of malpractice which call- 
ed for disciplinary action. Consequent- 
ly the Vice Chancellor ordered a formal 
inquir>' as required by rules. He ap- 
pointed tlie second respondent, a retired 
Principal of the University College. Tri- 
vandrum as Inquiry’ Officer for conduct- 
ing the inquiry’. After inquiry’ the second 
re^ondent submitted a report holding 
tlie appellant guilty of malpractice during 
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tiie examination in question. He opined 
fliat subsequent to me valuation of the 
paper by the Additional Examiner, the 
appellant had inserted additional answer 
books with the collusion of the Chief 
Examiner. On the basis of that report 
a show-cause notice was issued to d»e 
appellant by the Vice Chancellor. TTae 
appellant submitted his explanation in 
response to that notice. Not being satis- 
fied with that e3q)lanation the Vice Chan- 
cellor passed an order debarring the ap- 
pellant from appearing for any examina- 
tion till April, 1966. The same was sub- 
sequently approved by the Syndicate. 
The Order of the Vice Chancellor was 
impugned before the Hi^ Court in a 
Petition under Article 226 of the Consti- 
tution. A Single Judge of the High 
Court who heard the matter at the first 
instance allowed petition and set 
aside that order but his decision was re- 
versed in appeal by a Division Bench of 
that Hi^ Court. The appellant appeals 
to this Court against that decision. 

3. Before the High Court as well as 
hi this court the imputed order was 
assailed on two grounds viz.— (1) the 
formal inquiry required under the rules 
should have oeen conducted by an offi- 
cer designated by the Principal of tbe 
College in which the appellant appeared 
for Us examination i. e., the Examina- 
tion Centre and hence there was no pro- 
per inquiry and (2) the impugned order 
was invalid inasmuch as no copy of the 
report made by the second respondent 
was made available to the appellant be- 
fore he was called upon to submit bis 
explanation in response to the sbow- 

• cause notice issued to him by the Vice- 
Cbancellor. 

4. Those contentions appealed to the 
learned Single Judge but the Judges of 
the Division Bench found no merit in 
them. Those very contentions have again 
been repeated before us. 

5. Before examining those contentions 
it is necessary to mention a fesv more 
facts. The Kerala University is govern- 
ed by Kerala University Act, 1957. The 
Engineering College, Trichur is affiliated 
to the Kerala University. Under Sec- 
tion 19N of the Kerala University Act, 
the control over the discipline of the 
students is vested with the Syndicate of 
the University. Clause (V) of that sec- 
tion empowers the Syndicate to delegate 
any of its powers to the Vice CfaanceBor. 
Clause 3 (xxvii) of Chapter VII of the 
1st Statutes says: 
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TTie Syndicate shall, in addition to 
the powers and duties conferred and im- 
posed on it by the Act and subject to 
the provisions thereof, have and exercise 
file following powers and functions: — 
XX zx xz 

(xxvii) Subject to the provisions in flie 
Laurs, to taJce cognizance of any mis- 
conduct by any student in a college or 
institution or in a hostel or approved 
lodging or by any student who seeks 
admission to a University course of study 
or by any candidate for any university 
EzamioatioD, brou^t to the notice of the 
Syndicate by tbe nead of the institution 
or by a member of any Authority of the 
University or by the Registrar of the 
University or by a Chairman of a Board 
of Examiners or by a Chief Superinten- 
dent at any centre of examination and to 
punish such misconduct by exclusion 
from any University Examination or from 
any University course in a college or in 
the University or from any Convocation 
for the purpose of conferring degrees, 
either permanently or for a specifiea 
period, or by the cancellation of the 
University examination for 'which he ap- 

S eared or by the deprivation of any 
^nireisity scholarship . neld by him or 
by cancelJatioD of any University prize 
or medal awarded, to him or by such 
otiier penalty as it deems fit.” 

Admittedly the Syndicate delegated the 
above power to the Vice Chancellor 
under Exh. Rule 5, a set of rules framed 
by the Syndicate. These ntles are not 
statutory rules. They are merely rules 
for guidance. They could not have been 
framed under Section 28 of the Kerala 
University Act. No other provision in 
that Act empon’ers the Syndicate to 
frame -nJes. But the delegation of 
powers made under those rules is valid 
as no fixed procedure is prescribed in 
that regard. Those rules provide that 
on the receipt of a complaint against a 
student the Vice Chancellor should get 
an inquiry made in regpect of that com- 
pl^t by an officer d^ignated by the 
Principal of the College in which the 
concerned student appeared for his exa- 
mination. They further provide that on 
lewipt of the report of the Inquiiy 
Officer the Vice Chancellor after consul- 
tation vvith the sub-Commiltee on disci- 
pline should take a provisional decision, 
th^ decision, shoulcf be communicated 
to the student who should be c^ed up- 
on to show cause against the provisional 
decision and after receiving ms repre- 
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Sentation, if any, the Vice Chancellor 
should pass appropriate final orders. 

6. In this case the Principal of tbe 
College in which die appellant appeared 
for his examination was not requested 
to appoint an Inquiry Officer. The In- 
quiry Officer was directly appointed by 
die Vice Chancellor himself. The rea- 
son for this course is obvious. The Prin- 
cipal in question was fbe father of the 
appellant. The Vice Chancellor there- 
fore thou^t it proper that he himself 
should appoint some independent person 
as the Inquiry Officer. We have earlier 
seen that the rule under which the Vice 
Chancellor was required to request the 
Principal of the concerned college to 
appoint an Inquiry Officer is not a statu- 
tory rule. That rule merely laid down 
a convenient procedure. Hence the Vice 
Chancellor cannot be said to have con- 
travened any law in appointing the In- 
quiry Officer. It cannot be said and it 
was not said that the steps taken by the 
Vice Chancellor were in contravention of 
the principles of natural justice. The 
second respondent as mentioned earlier 
is a retired Principal of an Engineering 
College, a responsible person and highly 
qualified for the task entrusted to him. 
His disinterestedness was never chal- 
lenged at any stage of the inquiry. In 
our opinion, the Division Bench of the 
High Court righdy negatived the conten- 
tion that by appointing the second res- 
pondent as the Inquiry Officer, the Vice 
Chancellor had either breached any 
statutory rule or contravened any princi- 
ple of natural justice. 

7. The only other contention that was 
taken before tlie Division Bench and re- 
peated in tliis Court was that inasmuch 
as tlie Vice Chancellor did not make 
available to the appellant a copy of the 
report submitted by tlie second respon- 
dent before he was called upon to make 
his representations against the prowsional 
decision taken by him, tliere was breach 
of the principles of natural jusHce. Tlie 
appellant had been duly infoimed of tlie 
charge against liim long before the in- 
quir>' began; the inquir}’- was held after 
due notice to him and in his presence; 
he was allowed to cross-examine the wit- 
nesses c.xamincd in tlie case and he was 
permitted to adduce ewdence in rebuttal 
of tlie diarge. No rule eitlier stalulor>' 
or otherwise was brought to our notice 
which required the Vice Chancellor to 
make available to die appellant a copy 
of tlie report submitted by the Inquiry 
Officer. It is not tlie case of the appel- 


lant that he asked for a copy of that 
report and that was denied to him. The 
rules of natural justice are not embodied 
rules. The question whether the require- 
ments of natural justice have been met 
by the procedure adopted in a given case 
must depend to a great extent on the 
facts and circumstances of the case in 
pointy the constitution of the Tribunal 
and the rules imder which it functions. 

8. In Russel v. Duke of Norfolk, 
1949-1 AH ER 109 at p. 118, Tucker, 
L. J. observed: 

“There are, in my view, no words 
which are of universal application to 
every land of inquiry and every kind of 
domestic tribunal. The requirements of 
natural justice must depend on the cir- 
cumstances of the case, the nature of the 
inquiry, the rules under which the tribu- 
nal is acting, the subject matter tliat is 
being dealt xvith, and so forth. Accord- 
ingly, I do not derive much assistance 
from the definitions of natural justice 
which have been from time to time used, 
but, whatever standard is adopted, one 
essential is that the person concerned 
should have a reasonable opportunity of 
presenting his case.” 

9. In Local Government Board v. 
Arh'dge, 1915 AC 120, Viscount Haldane, 
L. C. observed: 

"My Lords, when the duty of deciding 
an appeal is imposed, those whose duty 
it is to decide it must act judicially. 
They must deal vuth the question refer- 
red to tliem wdthout bias, and they must 
give to each of tlie parties the opportu- 
nity of adequately presenting the case 
made- The decision must become to in 
the spirit and witli the sense of respon- 
sibility of a tribunal whose duty it is to 
mete out justice. But it does not follow 
that the procedure of every such tribu- 
nal must be the same. In the case of 
a Court of law tradition in this country 
has prescribed certain principles to 
which in the main tlie procedure must 
conform. But what tliat procedure is to be 
in detail must depend on die nature of 
the tribunal. In modem times it has 
become increasingly common for Parlia- 
ment to give an appeal in matters which 
really pertain to administration, rather 
than to die exercise of the judidal func- 
tions of an ordinnrv' Court, to authorities 
whose functions arc administrative and 
not in the ordinary sense judici.al. Such 
a body as the Local Government Board 
has die duty of enforcing obligations on 
die individual wliich are imposed in dio 
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interests of the community. Its charac- 
ter is that of an organization with exe- 
cutive fimctions. In this it resembles 
other great departments of the State. 
When, therefore. Parliament entrusts ft 
with judicial duties. Parliament must be 
taken, in the absence of any declaration 
to Ae contrary, to have intended it to 
follow the procedure which is its own 
and is necessary if it is to be capable of 
doing its work efficiently. I agree with 
the view expressed in an analogous case 
by my noble and learned friend Lord 
Lorebum. In Board of Education v. 
Rice, 1911 AC 179 he laid down that, in 
disposing of a question which was the 
subject of an appeal to it, the Board of 
Education was under a duty to art ia 
good faith, and to listen fairly to both 
sides, inasmuch as that was a duty whidi 
lay on everyone who decided anything. 
But he went on to say that he aid not 
think it was bound to treat such a ques- 
tion as though it were a trial. The Board 
had no power to administer an oath, 
and need not examine witnesses. It 
could, he thought, obtain information in 
any way it thou^t best, always giving 
a fair opportunity to those who were 
parties in the controversy to correct or 
contradict any relevant statement pre- 
judicial to their view. If the Board tail- 
ed in this duty. Its order mi^t be the 
subject of certiorari and it must itself be 
the subject of mandamus.* 

10. In the above case the Local Gov- 
ernment Board acted solely on the basis 
of a report submitted by one of the 
Housing Inspectors of the Board after a 
public inquiry. The House of Lords held 
that the procedure adopted did not con- 
travene the principles of natural justice. 

Xti* VeixfewJ r. £'nsffgr, .SJT; 

the Judicial Committee of Ae Privy 
Council observed while considering the 
scope of the powers of the Governor 
under Section 2 of the Immigration Ordi- 
nance of Trinidad: 

“Their Lordships are of opinion that 
in making such an inquiry there is, apart 
from special circumstances, a duly of 
giving to any person against whom the 
complaint is made a fair opportunity to 
make any relevant statement whirti he 
may desire to bring forsvard and a fair 
opportunity to correct or controvert any 
relevant statement brought for^vard to 
his prejudice.” 

11. In Byrne v. Xinematograph Ren- 
ters Society Ltd., 193S«2 All ER ^9 Lord 
Harman, J. observed: 
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“What, then, are the requirements of 
natural justice in a case or this kind? 
First, I think that the person accused 
should know the nature of the accusa- 
tion made; secondly that he should be 
^ven an opportunity to state his case; 
and thftdiy, of course, that the tribunal 
should art in good faith. I do not think 
that there really is anything more.” 

The decision of the Judid^ Committee 
in University of Ceylon v. Fernando, 
1960-1 All ER 631 appears to go much 
further than what was laid down in the 
aforementioned cases. For the purpose 
of this case it is not necessary to take 
assistance from the ratio of that deci- 
sion. Suffice it to say that in the case 
before us there was a fair inquiry against! 
the appellant; the officer appointed to! 
inquire was an impartial person; he can-[ 
not be said to have been biased against 
the appellant; the charge against the 
appellant was made known to him be-, 
fore the commencement of the inquiry; 
the witnesses who gave evidence against 
him were examined in his presence and he 
was allowed to cross-examine them and, 
lastly be was given every opportunity to 
present his case before the Inquiry 
Officer. Hence we see no merit in the' 
contention that there was any breach of 
^e principles of natural justice. It is 
true that the Vice Chancellor did not! 
make available to the appellant a copy] 
of the report submitted by the Inquiry, 
Officer. Admittedly the appellant did' 
not ask for a copy of the report. There' 
fa no rule requiring the Vice Chancellor 
to provide the appellant with a copy of 
the report of the Inquiry Officer before 
he was called ui)on to make his repre- 
sentation against the provisional deci- 
sion taken bv him. If ihe ryjonliant ielt 
any difficulty in making his representa- 
tion without looking into the report of 
the Inquiry Officer, he could have very 
well asked for a copy of that report 
His present grievance appears to be an 
after-thought and we see no substance 
in it 

12. Mr. S. V. Gupte, the learned coun- 
sel for the appellant, in support of his 
contention that the failure of the Vice 
Oiancellor to make avail:d)le to the ap- 
pellant a copy of the report submitted by 
the Inqui^ Officer is an infringement of 
the principles of natural justice, placed 
strrog reliance on the decision of the 
Judicial Committee in B. Surinder Singh 
Kanda v. Government of the Federation 
of Malaya, 1962 AC 822. There- 
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in, at tie instance of the Com- 
missioner of Police, a preliminary 
inquiry was held against S. S. 
Kanda. Thereafter a formal inquiry was 
ordered. On the basis of the conclu- 
sions reached at the formal inquiry 
Surinder Singh Kanda was dismissed. 
Kanda challenged his dismissal in an 
action brought in the High Comt of 
Malaya. During the pendency of that 
proceeding, it came to light that the re- 
port made by the Board which held the 
preliminary inquiry, — a report which was 
highly prejudicial to Kanda — ^had been 

E laced in the hands of the officer who 
eld the fonnal inquiry but neither the 
copy of that report nor its substance had 
been made available to Kanda. That 
report was likely to have prejudiced the 
Inquiry Officer against Kanda. Under 
those circumstances the Judicial Com- 
mittee came to the conclusion that the 
inquiry held was not fair and conse- 
quently quashed the order dismissing 
Kanda. The ratio of that decision has 
no application to the present case. The 
decision of the House of Lords in Gene- 
ral Council of Medical Education and 
Registration of the United Kingdom v. 
Spackman, 1943-2 All ER 337 does not 
bear on the question imder considera- 
tion. Therein the House of Lords held 
that the General Medical Council was 
not right in declining an opportunity be- 
ing given to Dr. Spackman to show that 
the conclusion of the Divorce Court that 
he was guilty of infamous conduct was 
not correct. In that case the General 
Medical Council took action against Dr. 
Spackman solely on the basis of the con- 
clusions readied by the Divorce Court 
in Pepper v. Pepper. Dr. Spackman 
wanted to negative the court’s finding 
of adultery b)' tendering ewdence which 
though available was not called in tlie 
divorce proceedings. Tire House of Lords 
held tliat the Council’s refusal to take 
fresh evidence prevented there being the 
due inquiry required by Section 29 of 
the Medical Act, 1858 and tlierefore an 
order of certiorari was granted. 

13. 'The scope of the principles of 
natural justice as e.^lained by the Eng- 
lish Courts was adopted by this court 
in a large number of cases. See New 
Prakash Transport Co. v. New Suvama 
Transport Co., 1957 SCR 98 = OVIR 
1957 SC 232) and Nagendra Nath Bora 
v. Tlic Commissioner of Hills Diwsion, 
1958 SCR 1240 at p. 1261 = {AIR 1958 
SC 398 at p. 409). 


14. Before dosing this case we would 
like to recall the observations made by 
Gajendragadkar, J. (as he tlien was) 
speaking for the court in Board of High 
School and Intermediate Education, U. P. 
V. Bagleshwar Prasad, 1963 (3) SCR 767 
at p. 775 = (AIR 1966 SC 875 at p. 878). 
His Lordship observed: 

‘Tn dealing with petitions of tliis t>pe, 
it is necessary to bear in mind dial edu- 
cational institutions like tlie Universities 
or appellant No. 1 set up Enquiry Com- 
mittees to deal \vith the problem posed 
by the adoption of imfair means by 
candidates, and normally it is within the 
jurisdiction of such domestic tribunals to 
decide all relevant questions in the light 
of the evidence adduced before them. 
In the matter of the adoption of unfair 
means, direct evidence may sometimes 
be available, but cases may arise where 
direct evidence is not available and the 
question will have to be considered in 
the hght of probabilities and circumstan- 
tial evidence. This problem which edu- 
cational institutions have to face from 
time to time is a serious problem and 
unless there is justification to do so, 
courts should be slow to interfere wth 
the decisions of domestic Tribunals ap- 
pointed by educational bodies like tlie 
Universities. In deah'ng with the vali- 
dity of the impugned orders passed by 
Universities imder Article 226, the High 
Court is not sitting in appeal over the 
decision in question; its jurisdicb'on is 
limited and tliough it is true that if the 
impugned order is not supported by any 
ewdence at all, the High Court would 
be justified to quash Qiat order. But 
the conclusion tliat the impumed order 
is not supported by any eridence must 
be reached after considering the question 
as to whether probabilities and circum- 
stantial ewdence do not justify the said 
conclusion. Enquiries held by domestic 
Tribimals in such cases must, no doubt, 
be fair and students against whom 
charges are framed must be given ade- 
quate opportunities to defend tliemselvcs 
and in holding such enquiries, tlie Tribu- 
nal must scrupulously follow rules of 
natural justice; but it would, we tliink, 
not be reasonable to import into tlicse 
enquiries all considerations which govern 
criminal trials in ordinary courts of law. 
In tlie present case, no animus is sug- 
gested and no mala Tides have been 
pleaded. Tlie enquiry' has been fair and 
tlie respondent has had an opportunity 
of making his defence. 'Tliat being so, 
we tliink the High Court was not justi- 
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Bed in interfering %vith the order passed 
against die respondent" 

15. There seems to be an erroneous 
impression in certain quarters evidently 
influenced by the provisions in Art 511 
of the Constitution particularly as they 
stood before die amendment of that Arti- 
cle that every disciplina:^ proceeding 
must consist of two inquiries, one before 
issuing the show cause notice to be fol- 
lowed by another inquiry thereafter. 
Such is not the requirement of the prin- 
ciples of natural justice. Law may or 
may not prescribe such a course. Even 
if a show cause notice is provided fay 
law, from that it does not follow that a 
copy of the report on the basis of which 
the show cause notice is issued should 
be made available to the person proceed- 
ed against or that another inquiry should 
be held thereafter. 

16. For the reasons mentioned above 
the appeal fails and is dismissed with 
costs. 

DRR Appeal dismissed. 
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Ram Kristo Mandal and another. Ap- 
pellants v. DhanldstQ Mandal, Respon- 
dent 

Civil Appeal No. 1123 of 1965, D/- 
15-7-1963. 

(A) Civil P. C. (1908), S. 100 and O. 42, 

R. 1 — New plea ~ Plea as to invab'dity 
of exchange of raiyali holding under 

S. 27 Sonthal Parganas Settlement Regu- 
lation raised at stage of arguments in 
second appeal — High Court held was 
botmd to take notice of it and was not 
jusUBed in refusing to entertain it AIR 
1964 Pat 254, Reversed. 

The lanmage of S. 27 (1) of die Regu- 
lation is clear and unamhi^ous- It pro- 
hibits any transfer of a holding by a 
raiyat either by sale, gift mortage or 
lease or by any other contract or agree- 
ment. The section is comprehensive 
enough to ihcZude a transfer of the hofd- 
ing by way of an exchange. Sub-sec- 
tion (2) of S. 27 in dear terms also en- 
joins upon the courts not to reco^ifre 
any such transfer. Therefore, even if 
the contention as to the invalidity of flie 
exchange under S. 27 is raised for the 
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first time before the High Court, Qie 
language of sub-s. (2) being absolute and 
dear, me High Court has to take notice 
^ such a contention and is bound to hold 
such an exchange as invalid if it is shown 
that sub-s. (1) of S. 27 applied to that 
transaction. (Para 8) 

Held on the facts of die case that the 
High Court was in error in disallowing 
the contention on either of the two grounds 
su^ested by it AIR 1964 Pat ^4, Re- 
versed, (Paras 7 to 10) 

(B) Evidence Act (1872), Ss. 101 to 104 

— Person setting iq> invalidity of trans- 
fer by way of exchange under S. 27 (1), 
Sonthal Parganas Secernent Regulation 

— Burden of proving that subject-matter 
of exchange was raiyati land situate in 
Sonthal Parganas lies on him — Dis- 
charge of onus — Onus shifts to other 
side to show that transfer comes within 
exception to rule laid down in S. 27 (1) 
and he must show that Record of rights 
contained an entry authorising transferor 
to transfer raiyati land — (Sonthal Par- 
ganas Settlement Regulation .(3 of 1872), 
S. 27 (1)) AIR 1964 Fat 254, Reversed. 

(Para 10) 

(C) Limitation Act (1908), Art 141 — 
Adverse possession against Hindu widow 
not adverse against next reversioners 
Suit by reversioner to recover possession 
•— Starting point of limitation is mdow’s 
death— (Hhiau Law — Widow) — AIR 
,1964 Pat 254, Reversed- 


A pejson who has been in adverse pos- 
session for hvelve years or more of pro- 

E inherited by a ^v^dow from her 
lad by any act or omission on her 

g ait is not entitled on that ground to 
old it adversely as against the nett re- 
versioners on the death of such a \vidow. 
The next reversioner is entitled to re- 
wver possession of the property, if it is 
immoveable, within twelve years from 
the widosv’s death under Article 14L 
rule does not rest entirely on Arti- 
cle 141 but is in accord >vith the prin- 
riples of Hindu law and the general 
principle that as the right of a reversioner 
is in the nature of spes successions and 
he does not trace that title t^ugh or 
from the widow, it would be manifestly 
uaj'ust if he is to lose his right by the 
negligence or sufferance of the widow: 
AKl 1964 Pat 254, Reversed. 


(Para 11) 

(D) Sonthal Parganas Settlement Regu- 
lation (3 of 1872), S. 27 (I) — Section is 
wide enough to include exchange of 
lands as it involves transfer of property 
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— (Transfer of Property Act (1882), 

S. 118). 

Though S. 27 of the Regulation does 
not in express terms mention an ex- 
change, a transaction of exchange is not 
beyond the scope of that section, A 
transfer of property in completion of an 
exchange as contemplated by S. 118 

T, P. Act can be made only in the manner 

provided for the transfer of such pro- 
perty by sale. It is not, therefore, right 
to say tiiat an exchange does not involve 
transfer of property, and therefore, does 
not fall within the scope of S, 27. The 
language of S. 27 (1) is comprehensive 
enough to include any agreement or con- 
tract of exchange, (Para 12) 

(E) General Clauses Act (1897), S. 6 — 
Effect of repeal — Exchange of raiyati 
land situate in Sonthal Parganas for 
land situate outside it — Transaction is 
invalid under S. 27 (1), Sonthal Parganas 
Settlement Regulation which was in force 

— Subsequent repeal of Ss. 27 and 28 

by Sonthal Tenancy (Supplementary Pro- 
visions) Act (14 of 1949) cannot affect its 
invaRdity and render it a valid and bind- 
ing transaction. (Para 12) 

(F) Sonthal Parganas Settlement Regu- 
lation (3 of 1872), Ss. 11 and 25-A •— 
Effect of S. 11 — Question as to invali- 
dity of exchange neither raised nor de- 
cided by settlement officer or Court — 
Bar of suit under S. 11 cannot apply — 
(Civil P. a (1908), Ss. 9 and 11). 

The only effect of S. 11 of the Regula- 
tion is that a decision of a settlement 
officer under the Regulation has the force 
of a decree of a Civil Court and such a 
decision can only be challenged subse- 
quently in a Court of law to Sie limited 
extent provided by S. 25-A. Where the 
q^uestion as to invalidity of exchange by 
reason of S. 27 was neither agitated be- 
fore, nor determined by, any settlement 
officer or court tlie bar of suit under 
S. 11 cannot apply. (Para 13) 

Cases Referred: Chronolojrical Paras 
(1963) AIR 1963 SC 605 (V 50) = 

1963 Supp 1 SCR 13, Jyotish 
Tlialcur v. Tarakant Pia 9 

(1953) AIR 1953 SC 125 (\^ 40) = 

1953 SCR 503, Kalipada Chakra- 
borti V. Palani Bala Dew 11 

Mr. B. P, Jlia, Advocate, for Appel- 
lants; Mr. R. C. Prasad, Adv'ocate, for 
Respondent 

The foUovang Judgment of tlie Coint 
was deh'vered bv 

SHELAT, J.:'This appeal, by spedal 
leave, raises the question whether an 
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exchange of land situate in Sonthal Par- 
ganas for land situate elsewhere is in- 
y^d by reason of the provisions of S. 27 
(1) of the Sonthal Parganas Settlement 
Regulation, 3 of 1872. It is not in <Rs- 
pute that the lands in question, set out 
in Schedule B to the plaint were raiyati 
lands and were governed by the said 
Regulation. 

2. The appeal arises from a suit Bled 
by the appellants for a declaration of 
title and possession of lands described 
in Schedules B, G and D to the plaint. 
The lands belonged to one Tonu Mandal 
who died severm years ago leaving him 
surviving two daughters, Manoda and 
Nilmoni Dasi. Manoda died in 1940 and 
Nilmoni Dasi died in 1948. On the 
death of the said Tonu Mandal, the two 
daughters inherited his property as limit- 
ed owners. There was a settlement 
thereafter between them as a result of 
which the said Manoda got 10 armas 
share and the said Nilmoni Dasi got 
6 annas share in the said properties. On 
Manodas death, Nilmoni Dasi succeed- 
ed to her share. Consequently, Nilmoni 
Dasi was possessed of the entire property 
of Tonu Mandal as a limited owner. The 
said Nilmoni Dasi had four sons, all of 
whom died during her lifetime. She 
left, however, grandsons surviwng her. 
These grandsons were defendants fost 
party in the suit and Schedule D pro- 
perties were in their possession at tiie 
time when the suit was filed. The said 
Nilmoni Dasi had executed a sale deed 
in 1314 Bengali Sambat Year in respect 
of Schedule C properties in favour of the 
predecessors-in-title of tlje defendants 
third party and these defendants were 
in possession of those properties at the 
date of the suit In 1295 Bengali Sam- 
bat Year, she had also executed a deed 
of exchange in favour of one Prem- 
moyee Dasi under which she gave away 
Schedule B properties in e.xchange for 
Sdjedule E properties situate in wllage 
Sokrul. In accordance with the said ex- 
change, tlie names of the two ladies were 
recorded as raiyats of tlie re^ective pro- 
perties. The descendants of die said 
Premmoyce Dasi were defendants of tlie 
second party and were in possession of 
Schedule B properties at the date of the 
suit Ilie defendants of die first party 
were in possession of Schedule E pro- 
perties, 

S. The said Tonu Mandal had two 
brodiers, Santusta ^^and.al and Bhim 
Mandal. Plaintiff 2 was the sole surviv- 
ing descendant of Bhim Mandal when 
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the said Nilmom Dasi died ^d 
tifi 1 and the defendants of the 
party, Kalipada and Gobmd, were fte 
^irviving Ascendants of the s^d Sm 
tusta Mandal at that toe. Under t^ 
Dayabhaga law by which the 
were governed, the two appeU^ts ^lam- 
tifEs) and the defendants of the fourth 
party were the nearest «vexsioners of 
Sie said Tonu hiandal after the deaA 
of Nilmoni Dasi and ^ye^e enliUed to 
succeed to his estate, the sh^e of the 
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S?Tourthp‘i^ being equal. The said 
Gobind Mandal died while the suit was 


Gobincl Manual meu wimc 
pending and his sons and widow were 
brought on record as his legal represen- 
tatives. 

4 The appellants* case was that the 
said sale deed in favour of ’lef^- 
dants of the third party and the said 
deed of exchange in favour of &e smd 
Premmoyee Dasi were not valid 

rtT, iViPm- heine neither for legal 


Premmoyee Uasi were uu 
^ding on them, being neithCT for legd 
nrawily oor for the heneBt of the etate 
of Tonu Mandal and 


C and D properties and granted joirf 
possession thereof along with defendana 
of the fourth party. The Distnct (^urt 
while confirming the decree passed by 
the trial court clarified that in viw of 
the finding that the said deed of exchange 
was not valid and binding on the appel- 
Imts. the respondent (defendant 6) w^ 
entitled to fall back upon Schedule E 
properties. 

5. Aggrieved by the said judgment 
and decree passed by the District Courh 
the responAnt filed secjond appeal 
No- 1467 of 1958 and the two gr^dsons 
of the said Nilmoni Dasi, Tribhanga 
Corain and Pawan Gorain, preferred 
second appeal No. 1468 of 1958 in the 
Hich Court The High Court dismissed 
se^d appeal No. 1468 of 1958 on the 
ground that it was not entitled to inter- 
fere with the cxincurrent findings of fact 
arrived at by the trial court and the Dis- 
trict Court. So far as second appeal 
No. 1407 of 1938 was concerned, me 
Hi^ Court came to the (inclusion that 
the said deed of exchange .executed by 


— , , , V the saia oeeu 

of Tonu Mandal and that defendants of ^i^njoni Dasi was valid and bmding w 
the first party had no right, title or appellants and consequimlly set aside 
interest to the properties in the cfecree in relation to Schedule B pro- 

-t*-.- wiimrtoi Dasi died- The dc- nnH dismissed the appellants suit 


riorafte? NUmoiri*' dIsT died ' Tbc d^ 

fendants, on the other hand, contended 
that the said sale and the said 
were for legal necessity or for the 
at of the estate and Aat « *3; 


the decree m reiauon lo ocncuuio 
perties and dismissed the appellants suit 
in regard thereto. 

C. Before the Court, the appe^ 
were lui ^-^o*** — thev were to kmts raised two contentions to reg^ 
fit of the estate and that « tog wmm 3 properties: ( 1 ) that the 

possession of the sud prop * exchange was neither for legal 

vcT>’ long toe their , oosses- necessity nor for the benefit of the estate 


posscssiyu had said exenange was nemicr lui 

vcT>’ long toe their ^ posses- necessity nor for the benefit of the estate 

ripened In any even^ by adverse x ^ 2 ) that in any 

Sion. The trial event S. 27 of the said^Regulation, 3 oj 


Sion. The trial Sat event S. 27 of the said Regulation, 3 of 

Court m ^ possession 1872, as it stood at the date of the said 

the said Ndmom ^asi Sf __-j transaction, governed Schedule B pro- 


the said Nilmom Itoi w^m^gi^essjOT governed Schedule B pr<> 

of Schedules D ^ ,P,, ^ party perries which were admittedly raiyati 
though the defendants of toe htj pa^ ^perties and forbade any transfer 
SieLfand^th 


«.le 

Merest therein and were ttesp^sen. 
Both the courts also rejected toe P‘ea of 
adverse possessiim on the ground th^ 
Article 141 of the Limitation Act. 1905 
applied enabling the appeUants, as re- 
v^Kioners. to file a suit for poss^si^ 
within twelve years after the deaOi of 
the said Nfimoni DasL They also «m- 
currendy found that the smd s^ de^ 
in favom of defendants of the third party 
and the said deed of exchange to 
of the said Premmoyee D^i, the mother 
of defendant 6. were nether for 
necessity nor for the benefit of the estate 
of Tonu Mandat The tnal Court, on 
these findings, pass^ » decw, 
was confirmed by the Distort Court u» 
favour of the appeUants ded^g Ihw 
, 4 , 1 -. wv A onnoc i«hnre in Schedules B. 


properties ana loroaue any iramici 
thereof and, toereforc, the said exchange 
was invalid. As regards the first cot> 
tention, the Hi^ Court held that though 
the said exchange could not be said to 
be for legal necessity, it was for the ben^ 
fit of the estate. Regarding the second 
contention, the High Court disallowed 
the contention on the ground that it was 
raised for the first time during the argu- 
ments before it and it could not allow 
it to be raised as it involved an investi- 
gation of certain facts, namely, (a) tlut 
the respondents could have shown if the 
contention had been raised earlier, that 
as provided by S. 27 (1), the record of 
rights had set out the right of Nilmoni 
Dasi to transfer the said lands and that 
if toat were so, S. 27 would not bar 
transfer of the said lands by 


favour of the appeUants declaring their transier 01 me - 

title to an 8 annas share in ScieAles B, person; and (b) that the responden 
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could also have contended that if the 
said exchange was invalid by reason of 
S. 27 (1), they held the lands after the 
said exchange adversely to the rever- 
sioners of Nilmoni Dasi and that they 
being in possession for more than twelve 
years their title was completed by ad- 
verse possession. 

7. The High Court, however, was not 
correct in its view that the contention 
based on S. 27 (1) was raised for the first 
time in the course of arguments before 
it. It is dear from the judgment of the 
District Cmui: that the contention based 
on S, 27 was in fact canvassed before it. 
That is clear from the fact that the Dis- 
trict Judge, in the comrse of his judg- 
ment, has clearly drawn a distinction be- 
tween lands situate in Sonthal Parganas, 
that is, Schedule B properties, and the 
lands situate in village Birbhum, that is. 
Schedule E properties and has observed 
that whereas S. 27 apphed to the former 
it did not apply to tlie latter. The High 
Court, therefore, was not right in dis- 
allowing the said contention on the 
ground that it was not raised earlier. 

8. Section 27 of the Regulation laid 
down an absolute bar to sales of the 
rights of a raiyat. As aforesaid, it is not 
in dispute that the said Nilmoni Dasi was 
a raiyat in relation to the lands in Sche- 
dule B properties. The section provided 
that 

“No transfer by a raiyat of his right in 
his holding or any portion thereof by 
sale, gift, mortgage, lease or any other 
contract or agreement, shall be vdid rm- 
less the right to transfer has been re- 
corded in the Record of Rights and then 
only to the extent to which such right 
is recorded.” 

Sub-section (2) of that section prowded 
that “No transfer in contravention of 
sub-section (1) shall be registered or shall 
be in any way recognised as vahd by any 
court whetlier in the exercise of civil, 
criminal or revenue jurisdiction.” The 
language of S. 27 is clear and unam- 
biguous. It proliibits any transfer of a 
holding by a raiyat either by sale, gift, 
mortgage or lease or by any other con- 
tract or agreement Tlie section is com- 
prehensive enough to include a transfer 
of tlie holding hy way of an exchange. 
The Sclicdule B properties were admit- 
tedly' of raivati character and were, 
therefore, inalienable. Sub-section (2) of 
S. 27 in clear terms enjoins upon the 
courts not to recognise any transfer of 
such lands by sale, mortgage, lease, ctc- 
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or by or under any other agreement or 
contract whatsoever. Therefore, even 
^suming that the contention as to the 
invalidity of the said exchange under 
S. 27 was raised for the first time before 
the High Court, the language of sub- 
s. (2) being absolute and clear, the High 
Court had to take notice of such a con- 
tention and was bound to hold such an 
exchange as invahd if it was shovoi tliat 
sub-s. (1) of S. 27 apphed to that trans- 
action. 

9. The prohibition against transfers 
of raiyati lands situate in Sonthal Par- 
nagas has its roots in the peculiar way 
of life of Sonthal villages, which favour- 
ed the emergence of a powerful village 
community vdth its special rights over 
the lands of the village. This commu- 
nity of village raiyats has preferential 
and reversionary rights over all lands in 
the \allage, whether cultivated or un- 
cultivated. There is also in the majority 
of the villages of this district a headman, 
who, in addition to performing certain 
village duties, collects rent from the 
raiyats and pays it to the proprietor. One 
of his duties in his capacity as the head- 
man is to arrange for settlement of lands 
in his village which may fall vacant and 
be available for settlement. All the 
raiyats in the village are included in the 
Jamabandi prepared for the village and 
it is the headman's duty to settle the 
available land to one of the Jamab.andi 
raiyats. It is manifest that the interest 
of the village community as also of the 
headman would suffer if the land, which 
as raiyati land would be included in the 
Jamabandi, is allowed to be taken out of 
tlie total quantity of the raiyati lands. 
If once these lands are allowed to lose 
their raiyati character, it ' is certain the 
village may find in tlie course of a few 
j'ears the total stock of land available for 
settlement to resident raiyats dwindling 
before their eyes. It was in tliis state of 
tilings that tlie alienation of a raiyati 
holding in any form was interdicted by 
Government orders in 1857. Tliese 
orders had the effect of checking the 
practice of open transfers. But transfers 
in disguised forms continued as is clear 
from a note by McPherson to the settle- 
ment report of tlie Sonthal Parganas 
wherein he warned against such disguis- 
ed transfers. His note was accepted by 
Government and tlie result was tlie 
amendment of the Regulation by whidi 
S. 27 was inducted therein: [see Jyotish 
Thakur v. Tarakant Jlia, 1963 Supp 1 
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SCR IS at pp. 20, 21 = (AIR 1063 SC 
605 at pp- 608, 609). ]. 

10. Section 27 having thus laid down 
a prohibition against transfer of raiyati 
land, the burden of showing that it ap- 
plied and, therefore, the said exchange 
was invalid was, no doubt, upon the ap- 
pellants. But once it was shown that the 
subject-matter of the exchange, namely. 
Schedule B properties, was raivati land 
situate in Sonthm Parganas, if the res- 
pondent wanted to show that the prohi- 
bition did not apply by relying upon the 
excepHon to the rule laid down by sub- 
s. (1) the burden to prove that exception 
woiild shift on to the respondent. It was, 
therefore, for the respondent to establish 
that the record of ri^ts contained an 
entry to die effect that the transferor in 
respect of those lands had the right to 
transfer them. The High Court, there- 
fore, was not justified in disallowing the 
contention raised by the appellants either 
on tiie ground that the said contention 
was raised for the first time before it or 
on the ground that if raised earlier, the 
respondent could have shoum that there 
was such an entry in Record of 
Rights as to the transferor's ri^t to 
transfer the said lands. 

11. The High Court also was not cor- 
rect in disallowing the said contention 
on the ground that the respondent could 
have shown that he had completed bis 
title to Schedule B properties by adverse 
possession If the said exchange was in- 
valid imder S. 27. Such a plea was in 
fact raised by the respondent and was 
rightly rej'ected by the District Court on 
the groimdthat Art. 141 of the limitation 
Act, 1908 apph'ed and that the suit hav- 
ing been filed only two years after the 
death of Nilmoni Dasi, their claim to a 
declanib’on and possession was not bar- 
red. A person who has been in adverse 
possession for rtvelve years or more of 
property inherited by a ^vidow from her 
husband by any act or omission on her 
part is not entitled on that ground to 
hold it adversely as against the next re- 
versioners on the death of such a widow. 
The next reversioner is entitled to re- 
cover possession of the property, if it is 
immoveable, xvithin twelve years from 
the wdow’s death tinder Artide 14L 
This rule does not rest entirely on Arti- 
cle 141 but is in accord with the prin- 
a'ples of Hindu law and the general 
prindple that as the ri^t of a reversioner 
is in the nature of spes successionis and 
he does not trace tiut title tiumigh or 
from the widotv, it wotdd be manifestly 


unjust if he is to lose his ri^t by the 
negligence or sufferance of me tvidow: 
[cti Kalipada C^afeaborti v. Palani Bala 
Devi, 1953 SCR 503 = (AIR 1953 SC 
125) and MuUa’s Hindu Law, 13th ed. 
233j. The Hi^ Court was thus in error 
in fallowing the said contention on 
either of the two grounds suggested by 

it 

12. Counsel for the respondent, how- 
ever, contended that S. 27 does not in 
express terms mention an exchange and, 
therefore, a transaction of exchange wasj 
beyond Ae scope of that section- Under 
S. 118 of the Transfer of Property ActJ 
1^2, a transaction is exchange when 
two persons mutually transfer the oivner- 
slup of one thing for the o%vnership of 
another providecT it is not an exchange^ 
of money only. A transfer of property! 
in compledon of an exchange can be 
made only in the manner provided for) 
the transfer of such property by sale. It 
is not, therefore, right to say that an ex-' 
change does not involve transfer of pro-' 
perty and, therefore, does not fall with- 
in the scope of S. 27. As afores^d, the 
language of S. 27 (1) is comprehensive 
eoou^ to include any agreement or 
contract of exchange and, consequently 
it must be held, given the other condi- 
tions of that se^on, that that sectloQ 
would apply to a transaction of exchange. 
It is true that Sections 27 and 28 of the 
RegulaUon were repealed by the Sonthal 
Tenancy (Supplernentary Provisions) Act, 
14 of 1949. But Section 27 was in force 
when the said transaction of exchange 
was made and governed the transaction 
made by Nilmoni Dasi and Premmoyee 
DasL That transaction being invalid 
and void, the fact that S. 27 was sub- 
sequently repealed made no difference 
as the repeal could not have the effect 
of rendering an invalid and void trans- 
action a v^id and binding transaction. 

13. The next contention was that by 
reason of S. 11 of the Regulation, the ap- 
pellants’ suit was not maintainable as the 
validity of the said exchange could not 
be agitated in a Court once the settle- 
ment Court had made an entry in regard 
thereto. Section 11 lays down that ex- 
cept as provided in S. 23A no suit shall 
be filed in any civil Court regarding any 
matter decided by any settlement officer 
and his decisions and orders regarding 
the interests and rights abovemeotiooed 
shall have the force of a decree of a 
Court. But neither S. 11 nor S. 25A of 
the Regulation has any application to the 
facts of the instant case- The only effect 
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of S. 11 is tiiat a decdsion of a settlement 
officer under the Regulation has the 
force of a decree of a civil Court and 
such a decision can only be challenged 
subsequently in a Court of law to the 
limited extent provided by S. 25A. How- 
ever, the question whether the said ex- 
change of Schedule B properties for 
Schedule E properties was invalid or not 
by reason of S. 27 was neither agitated 
before, nor determined by, any settie- 
ment officer or Court and, therefore, die 
bar of S. 11 cannot apply to the present 
suit. That being the position, we do not 
see any merit in the contention raised 
by counsel on the basis of S. 11. 

14. For the reasons aforesaid, the 
High Court was in error in interfering 
with and setting aside the decree passed 
by the trial Court and confirmed by the 
District Court. The District Court was 
also right in holding that in view of the 
appellants being entitled to Schedule B 
properties, they were not entitled to 
their alternative claim in respect of 
Schedule E properties and that conse- 
quently the successors-in-title of the said 
Premmoyee Dasi would be entitled to 
Schedule E properties. We, therefore, 
allow the appeal, set aside the judgment 
and decree passed by the High Court 
and restore the decree passed by the 
trial Court and confirmed by the District 
Court. The respondents will pay to the 
appellants the costs of this appeal and 
in the Ebgh Court 

K.S.B. Appeal allowed. 
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(From Allahabad: (1) AIR 1965 All 94; 
(2) 1965-56 ITR 426 (All) ). 

J. C. SH/iH, V. RAMASWA-\n AND 
A.N. gro\t:r, JJ. 

(1) Civil Appeal No. 1761 of 1967: 
Commr. of Income-tax, U. P., Appellant 
V. Jagannath Mahadeo Prasad, Respon- 
dent. 

(2) Cnil Appeal No. 1762 of 1967: 
Commr- of Income-tax, U. P., Appellant v. 
Gauri Dutt Bhagwan Dass and Co., Res- 
pondent 

Ci\il Appeals Nos. 1761 and 1762 of 
1967, D/- 2-S-196S. 

Income-tax Act (1922), Ss. 24 (1) First 
Proviso, Expln- (1), 10, G — Scope of 

AM/AM/D609/68 ~~ 

1969 S. C./I4 m G— 3 


proviso — Speculative losses cannot be 
set off against profits from any other 
business activity under S. 10 in spite of 
first proviso to S. 24 (1) — AIR 1965 All 
94, Reversed — (Civil P. C. (1908), Pre. 
— Interpretation of statutes — Proviso — 
Language clear and unambiguous). 

Where the language is quite clear and 
no other view is possible it is futile to 
go into the question whether the proxnso 
to _S. 24 (1) operates as a substantive pro- 
vision or only by way of an exception 
to S. 24 (1). The proviso says in im- 
mistakable and unequivocal terms that 
any losses sustained in speculative trans- 
actions which are in the nature of a 
business shall not be taken into accoimt 
except to the e.xtent of die amoimt of 
profits or gains in any other business 
consisting of speculative transactions. 
This has to be read with Explanation (1) 
according to which where the speculative 
transactions carried on are of such a 
nature as to constitute a business the 
business shall be deemed to be distinct 
and separate from any other business. 

(Para 5) 

Thus, the ^eculadve losses sustained 
by the assesses in speculative dealings 
in silver through a firm during account- 
ing year relevant to assessment year 
1958-^4, cannot be set off against profits 
from any other business activity under 
S. 10 in spite of first proviso to S. 24 (1) 
of Income-tax Act, 1922. AIR 1965 All 
94, Reversed; AIR 1967 SC 632, Follow- 
ed; AIR 1960 Madh Pra 106 and AIR 
1960 Punj 520 and AIR 1962 Punj 318 
(FB) and 1963-47 ITR 809 (A. P.) and 
1963-48 ITR 915 (Cal) and 1964-51 ITR 
322 (Ker), Approved. (Para 6) 

Cases Referred; Chronological Paras 

(1967) .MR 1967 SC 632 (V 54) = 

1967-63 ITR 318, Commr. or 
Income-tax, Gujarat v. Kantilal 
Nathu Chand 4 

(1964) 1964-51 ITR 322 (Ker), 

Joseph John v. Comuur. of In- 
come-tax Kerala 8 

(196-3) 1963-47 ITR 809 = ILR 
(1963) Andh Pra 1071, Jummar 
Lai Surajkaran v. Commr- of 
Income-tax Andhra Pradesh 3 

(196-3) 1963-48 ITR 915 (Cal), 

Hanuman Investment Co. v. 

Commr. of Income-tax, West 
Bengal. Calcutta 3 

(1962) AIR 1962 Punj 818 (V 49) = 

1962-45 ITR 248 (FB), Commr. 
of Income-tax Ram Sarap 5 
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{I960) AIR 1960 Madh Pra 106 
{V 47) = 1960-38 ITR 193, 

Commr. of Income-tax, Nagpur 
and Bhandara v. Bam Gopd 
KanHaiya Lai 8 

{I960) AIR 1960 Punj 520 fV 47) = 
1962-44 ITR 618, Afanoharlal 
Munshi Lai v. Commr. of Income- 
tax, New Delhi 8 

{I9o7) AIR 1957 Bom 20 (V 44) =* 

19^-31 rm 7, Keshavlal Prem- 
chand v. Commr. of Income-tax 
Bombay 2, 3 

Mr. B- Sen, Senior Advocate, (M/*- 
B. D. Shanna and R. N. Sachthey, Ad- 
vocates, \vitli him), for Appellants (in 
both the Appeals); M/s. G. C. Shan^ 
V. G. Rishi and P. K. Mukherjee, Advo- 
cates, for Respondent (in G. A No. 1761/ 
1967). 

The following Judgment of the Court 
was delivered By 

GROVER, J. : The common question 
which arises in these appeals by oertiB- 
cate, is whether speculative Josses can 
be set oS against profits from any other 
business activity under S. 10 in spite of 
the first proviso to S. 24 (1) of me In- 
come-tax Act, 1922. 

2. The facts In C. A 1761/67 in 
whi^ the questioa in the above form 
was referred, the language of the ques- 
tion being somewhat different in the 
o&er appeal, may be stated. The asses- 
see who is an individual derived income 
from three sources i- e. property, shares 
in joint stock companies and commission 
agency business and shares in partner- 
sUp firms. The accounting year rele- 
vant to the assessment year 1953-54 was 
the period from October 20, 1931 to 
October 8, 1952. In the personal business 
of commission agency, the assessee re- 
turned a net profit of Rs. 2761/-. In' ar- 
riving at this figure the net share of loss 
of Rs. 11,075/- from the firm of Kamta 
Prasad Raghunath Prasad in which the 
assessee was a partner, was claimed. The 
Income-tax Officer did not go into the 
details but ignored the figure in the ab- 
sence of information fro m the Income- 
tax Officer assessing the aforesaid firm. 
Before the Appellate Asistant Commis- 
sioner it was submitted that the actual 
share of loss was Rs. 13.232/- and it in- 
cluded ’a sum of Rs. 8,6^/- representiDg 
loss Suffered in speculative dealings in 
silver paid through the firm Kamta Pra- 
sad Ba^unath ftasad. The Appiellate 
Asistant Commissioner, after examining 


the detaib of the loss, directed the In- 
come-tax Officer to exdude a profit of 
Rs. 1415/- from the speculative trans- 
actions and to cany forward the net 
loss of 7,2^/- for setting it off against 
the income of ^e assessee from specula- 
tive dealings in subsequent years. Be- 
fore the appellate tribunal ffiere was no 
dispute about these figures. What was 
contended was that the loss of Rs. 7,254/- 
shotild be set off against profit firt^ 
other business. The tribunal rejected 
this contention following the dedsion in 
Keshavlal Fremchand v. Commissioner 
of Income-ta^ Bombay, 1937-31 ITR 7 
= (AIR 1957 Bom 20). Thereafter the 
assessee moved the tribunal for making 
a reference to the High Court The High 
Court did not accept the view in Keshav- 
lal Premchand’s 1957-31 ITR 7 = (AIR 
1937 Bora 20) which has been followed 
in several other decisions by other High 
Courts. 

3. Now certain provisions of flie Act 
may be noticed before the case law is 
discussed. Section 6 gives the heads ol 
income chargeable to income-tax which' 
are six in number. Section 7 deals with 
the fint head “salaries*; Section 8 with 
second head “interest on securities* ; Sec- 
tion 9 with “income from property" and 
S. 10 provides for liability to tax under 
the head “profits and gains of business, 

B ' siOD or vocation* which * is tiie 

head given in S. 6. It is xinnecee- 
sary to go to the 5th and 6th heads. Sec- 
tion 24 provides that where any assessee 
sustains a loss of profits or gains in any 
year imder any of the heads mentioned 
in Section 6, he shall be entitled to have 
the amoimt of the loss set off against his 
income, profits or gains under any other 
Beau* m iflat' year. .;Ir year >vrilh 
which we are concerned in toe present 
case there was a proviso which was, at 
that time, toe second proviso but it be- 
came toe first proviso after toe enact- 
ment of toe Taxation Laws (Extension to 
Jammu and Kashmir) Act 19^ Ibis 
proviso, at the material time, stood as 
follows: 

“Provided further that in computing 
toe profits and gains chargeable under 
toe bead Profits and gams of bnsiness; 
profession or vocation’, any loss sustain-' 
ed in speculative transactions which are 
in toe nature of a business shall not be 
talrea into account except to the extent 
of toe amount of profits and gains, if 
any, in any other business consisting oi 
speculative transactions". 
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In Keshavlal Premchand’s case, 1957-31 ITR 
7 = (AIR 1957 Bom 20) the assessee 
had suffered a loss in speculative business 
carried on by him in the year of accotmt. 
His contention was that he was entitled 
to take this loss into accoxmt in arriving 
at the profits and gains of his business 
(of non-speculative nature). Mr. Palkhi- 
wala, who argued the case before the 
Bombay Court, put forward the view that 
S. 24 (1) read with proviso referred only 
to a case where the assessee was claiming 
the right to set off the loss which he had 
suffered under one head against a profit 
which he had earned in another head. 
The section therefore had no application 
when the assessee wanted to adjust or 
set off a loss against a profit under the 
same head. It was urged by him that 
the assessee in claiming to set off his 
speculative loss against his business pro- 
fits imder the same head was not claim- 
ing the benefit of any right conferred by 
S. 24 (1) and therefore me proviso had 
no application. The argument was 
elaborated further by referring to the 
true nature and function- of a proviso 
which was to except or take out a parti- 
cular portion from the field dealt with 
by the section. Chagla C, J., who deli- 
vered the judgment of the Bombay 
Bench, had no difficulty in coming to the 
conclusion that on the language of the 
proviso itself and on the scheme of the 
Act the legislature in enacting the so- 
called proviso was enacting a substan- 
tive provision dealing with the mode of 
computing the profits and gains charge- 
able under the head "profits and gains of 
business, profession or vocation” and that 
the legislature had provided that when 
profits and gains were computed the loss 
sustained in a speculative transaction 
must not be taken into account except to 
the extent of the amoimt of profits and 
gains, if any, in any other business con- 
sisting of speculative transactions. The 
learned Chief Justice further referred to 
the mischief which was aimed at by the 
legislature in enacting the proviso. In 
recent times business-men were known 
to buy speculative losses in order to 
reduce their profits and the legislature 
wanted to put an end to that mischief 
which could only be done by preventing 
tlic assessee from reducing his profits by 
speculative losses. The Bombay deci- 
sion was followed by tlje MadJiya Pra- 
desh High Court in Commissioner of In- 
come-tXLX Nagpiur and Bhandara v. Ram 
Copal Kanhaiya Lai, 1960-38 ITR 193 = 


(AIR I960 Madh Pra 108) as also by the 
Division Bench of ffie Punjab High Court 
in Manohar Lai Mimshi Lai v. Commis- 
sio ner of Income-tax, New Delhi, 1962- 
44 ITR 618 = (AIR 1960 Punj 520). The 
matter ultimately went to a Full Bench 
of the Punjab Hi^ Court in Commis- 
sioner of Income-tax v. Ram Swamp, 

1962- ^ ITR 248 = (AIR 1962 Punj 818) 
(FB) in which after renewing the entire 
case law and examining the various as- 
pects relevant to the question the view 
expressed by Chagla C. J. in the Bom- 
bay case was accepted as correct Simi- 
larly in Jummar Lai Surajkaran v. Com- 
missioner of Income-tax, Andhra Pradesh, 

1963- 47 ITR 809 (A. P.); Hanuman Invest- 
ment Co. V. Commissioner of Income-tax, 
West Bengal, Calcutta, 1963-48 ITR 915 
(Cal) and Joseph John v. Commissioner 
of Income-tax, Kerala, (1984) 51 ITR S22 
(Ker) the considerations which prevailed 
in Keshavlal Premchands case were ac- 
cepted as correct 

4. It would appear that so far as this 
court is concerned the matter now stands 
concluded by the following observations 
in Commissioner of Income-tax, Gujarat 
V. Kantilal Nathu Chand, 1967-63 ITR 
818 at p. 321 = (AIR 1967 SC 632 at 
pp. 634-635). 

“Section 24 is, thus, a provision Ia>'ing 
do\vn the manner of computation of total 
income. The principal clause of sec- 
tion 24 (11 Jays down (hat, if there be a 
loss of profits or gains in any year under 
any of the heads mentioned in Section 6, 
that loss has to be set off against ffie 
income, profits or gains of the assessee 
under any other head in that year. If 
this provision had stood by itself with- 
out any provisos, the result would have 
been that all losses incmred by an asses- 
see under any of the heads mentioned 
in Section 6 would be adjusted against 
profits under all other heads, and tlicn 
the total income of the assessee w'ould 
be W'orked out on that basis. Tlie first 
prowo to tins sub-section, however, la)'S 
dowTi an exception to this general mlo 
contained in the principal clause. The 
exception relates to income from business 
sustained in speculative transactions and 
places the limitaUon that losses sustain- 
ed in speculative transactions arc not to 
be taken into account in compuUng the 
profits and g.ains cliargcablc under the 
head “Profits and gains of business, pro- 
fession or vocation , exomt to the c.xtent 
that' diey wall be set off against profits 
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3 na gaina in ^ ote bns^^H* b^inla^a 

bnSS^ shall bo deemed to bo, disUnct! 
The efiert of to pro^ hnisiness. toose and separate from any other business. 


toe prUVliU “ >7 

profits in speculative busings, those 
profits are added to m<»me ^der toe 
other heads mentioned in Section 6 tor 
purposes of computing the total ““J?® 
of the assessee in order to deteii^e me 
tai under Section 23 of the Act On 
the other hand, losses m speculativo 
business are not to bo taken mto acc^ 
when computing the total mcome. ciceg 
to the extent to which they can b® srt 
od against profits from other speculabvo 
business. The first proviso, to, cice- 
ly limits the appUcabihJr of the p™®- 
pal danse of Section 24 (1); and, when 
appUed. it governs the manner rn whr* 
the total income of the assessee is to be 
computed. In the case before ns, ™ 
Income-tax Officer was dearly Bgb' “ 
the assessment years 19o8.59 and lf^ 
K) in not setting off the losses m the 
specnlaBve business against the mcome 
eSned in those years either from property 
or from ready business in kappas . 

counsel for the 


separate from any other business 
0 . In toe above view of toe matter 
the ans\ver to the questions referred in 
both the appeals will be in the negative, 
namely, against the assessee and in favour 
of the Department The appeab am ac- 
cordingly allowed with costs. There 
will be one hearing fee. 

SSG/D.V.C. Appeals allowed. 
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R. S. BACHAWAT AND A- N. GROVER, 

Sham Sunder, Petitioner v. Union of 
India and others, Respondents, 

Writ Petn. No. 31 of 19S?, D/- 15-7- 
1968. 

(A) Civil Services — Raflway Establish- 
ment Code,.R. 157 — Cancellation or 


ment u-oae,.ru xi>t — 

The learned counsel for toe awessee ^joendment of approved panels of select- 
sought to press toe re^ons which ^ candidates — General dire^on by 

vailed with the learned Judges M toe p^n way-Board, Dated . 4-^19o3 that 
High Court and has sought to characterise approved should not bo can- 

the^above observation as obitCT. It » ^Ued or amended wilhout' reference to 
neither necessary to deal with toe reason- jj^^iority next aboye-'tho^one that ap- 
ing of the High Court nor can that r^ proved the panel — General Manager, 

stand In viw of w^t h^ been {^Torthem RaUway 


soning stand Northern Railway wbo'had approved - 

laid do%vn in Kanlilal Natou ^^ds particular panel of selected candidates 
^e. 1967-^ ITR 318 = (AIR by power to amend the panel subse- 


1967-63 ITR 318 == (AIR SC power to amend the panel subse- 
ts by tois court which cannot be re- ^'ib the approval of Raflway 

'ed as obiter because it has b^i ^bo was the authority next above 


carded as odu« j.-- 

dearly stated that toe questicra of too 
applicabflity of toe 

we are concerned arise directly m that 
case in respect of the Msessment years 
193&59 and 1939-60. The cOTcIudmg 
portion of toe passage extracted leaves 
no room for doubt in this matter. 

5 Moreover we are of toe opimon 
,toat where toe language fa 
and no other view fa possible it js fuhte 
to eo into toe question whether toe pro- 
viso to S- 24 (1) operates as substantive 
provision or only by way of an exi^bon 
to S. 24 (1). The proviso says in ^ 
mistakable and uneqmvocal terms toal 
any losses sustained in speculabve trans- 
actions which are in toe nature of a 
business shall not be taken into account 
except to toe extent of the amoimt of 
profits or gains in any other business 
consisting of speculative transaction 
iThfa has to be read with Explanation n.) 
{according to which where the specula- 


quenuy wui xuc ua 

Board who was toe authority next above 
him — AIR 1960 SC 1197, ReL on. 

(Para S) 

(B) Constitution of India, Art. 16 (1) — 
Equity of opportunity in matters of 
employment — Means equality as be- 
tween members of toe same class of em- 
ployees and not equally between mem- 
bers of separate, independent classes — 
AIR 1960 5C 884, Rel. on. 

(Para 8) 

Cases Referred: Chronotojpcal Paras 

(1968) AIR 1966 SC 1197 W 53) = 

(1966) 3 SCR 61, Srivastava v. 

N. E. Railway 5 

(1960) AIR 1960 SC 884 (V 47) = 

(1960) 2 SCR 311, All India 
Station Masters’ and Assistant 
Station Masters’ Association v. 

General Manager Central Rail- 
ways 8 

AJ/AJ/D292/68 
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M/s, Basudev Prasad and M. I. Kho- 
waja. Advocates, for Petitioner; Mr. Niren 
De, SoKcitor-General of India and Dr. 
V. A. Seyid Muhammad, Senior Advo- 
cate, (M/s. R. N. Sachthey and S. P. 
Nayar, Advocates, witibi them), for Res- 
pondents. 

The foUowing Judgment of ihe Court 
was delivered by 

BACHAWAT J, : The petitioner is 
employed on the Northern Railway as 
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an enquiry and reservation derk in the 
grade ot its, 150 — 240. In January 1965 
several posts of enquiry-cum-reservation 
derks were upgraded, 11 posts being 
raised to the grade of Rs. 370—475, 18 
posts to the grade of Rs. 250—380 and 
26 posts in the grade of Rs. 205—280. As 
a result of the upgrading the revised 
cadre of enquiry-cum-reservation clerks 
on the Northern Railway consisted of 
the foUo\ving non-gazetted posts: — 


Category 

No. of posts 

Scale of pay 

Classification 

Enquiry-cum-Eeservation Clerk 

202 

150—240 (AS) 

Selection 

Aesit. Reservation Supervisor 

82 

205—280 (AS) 

Non-seleotion 

Reservation Supervisor 

23 

250-880 (AS) 

Selection 

Chief Reservation Inspector 

11 

870-475 (AS) 

Selection 


2. The promotion of non-gazetted 
railway servants is governed by Chap- 
ter n of the Indian Railway Establish- 
ment Manual and the rules made by the 
Railway Board from time to time under 
R. 157 of the Railway .'Establishment 
Code. Promotion to selection posts has 
to be made from a panel of selected em- 
ployees prepared by a selection board 
and approved by the competent authority. 
For making the selection, eligible sttfi 
up to foiu times the number of anticipat- 
ed vacancies are called for vuitten and 
viva voce tests under R. 9 (d) of Chap- 
ter IL By letter No. E (NG) 62 PM 1/91/ 
dated July 10, 1964 the Railway Board 
directed that 

“the number of persons to be placed 
on a panel should be equal to the exist- 
ing and anticipated vacancies, plus 25 per 
cent thereof for unforeseen vacancies. 
Anticipated vacancies connote only those 
which are likely to arise due to normal 
wastage during the currency of the paneL 
The currency of the panel for non-gazet- 
ted selection posts should be two years 
from the date of the approval of the same 
by the competent authority or till ex- 
hausted whichever is earlier.” 

3. On January 22, 1965 under orders 
of the General Manager, Northern Rail- 
way, 152 enquiry-emn-resenntion clerks 
were asked to appear in tests for selec- 
tion to tire posts of reseiv'ation super- 
visors in the grade of Rs. 250 — 380. The 
petitioner who ranked 113 in order of 
seniority’ was allowed to appear in _ the 
tests. As a result of the oral and written 
tests a panel of 38 persons was drawn 
up on July 7, 1963 and was published in 


the Railway Gazette on August 1, 1965. 
The petitioner was one of the selected 
candidates and his name was shown as 
No. 33 in the panel. A note at the foot 
of the panel intimated to the staff con- 
cerned tiiat “the mere fact diat their names 
are on the panel will not confer upon 
them any right for permanent absorp- 
tion as a reservation supervisor.” In call- 
ing 152 persons for the selection, the 
General Manager, Northern Railway pro- 
ceeded upon die footing that 38 persons 
bad to he placed on the panel and 
4 times 38, that is to say 152 persons 
should be asked to appear in the tests. 
According to him there were 18 immedi- 
ate vacancies in the posts of resen'’ation 
supervisors due to upgrading, 1 anticipat- 
ed vacancy due to retirement and II 
anticipated vacancies on accoimt of pro- 
motion due to upgrading of 11 posts in 
the next higher grade of chief reserva- 
tion inspector. The figure 38_is the toLil 
of 18 plus 1 plus 11 plus 25 per cent 
thereof. The view that anticipated 
vacandes included 11 vacandes on ac- 
count of promotion due to the upgrading 
of 11 posts in the next liigher grade w'as 
supported by the prevailing practice in 
the Northern and other Raihvays. 

4, The Railway Board received seve- 
ral complaints and representations regard- 
ing the constitution of the panel. Jiy an 
order dated September 16, 1965 (An- 
nexure H) the Raihvay Board dedded 
tliat the panel of 38 persons w.as irrcgi- 
larly drawn up and that tlicre should bo 
a panel of 24 persons only for promotion 
to the grade of Rs. SaO— SSO to cover 
18 upgraded vacandes, 1 vacancy on .ao- 
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count of retirement and 5 vacancies re- 
presenting ^ per cent for contingencies 
and the field of selection should he res- 
tricted to 24 x4—98 and not 152 persons. 
Accordingly the panel already published 
should be operated only in respect of 
the first 24 persons and tnat the names of 
the remaining 14 persons should be do* 
leted forthwith, llje Board directed that 
action shovdd be taken to form a panel 
for filling up 11 upgraded posts in the 
grade of Es. 870—475 and thereafter a 
mither selection should be held for filling 
up the resultant vacancies in the grade of 
Bs. 250--^. By an order dated No- 
vember 3, 1965 (Annexure K) the Gene- 
ral Manager, Northern Railway imple- 
mented the decision and directed that 
the panel formed on July 7, 1965 was 
to be operated upto the first 24 persons 
only and that the names of the remaining 
14 persons including the petitioner 
should he treated as deleted from the 

E anel. By another order dated Octo- 
er 4, 1966 (Annerure N) the General 
Manager, Northern Railway decided to 
hold a selection for filling up the result- 
ant vacancies in the grade of Rs. 250— 
880, Having regard to the number of re- 
sultant vacancies, the petitioner is not 
eligible for being called for selection 
under Annerure ’N“. In this writ peti- 
tion the petitioner alleges that the orders 
under Annexures H, S and N have 
violated his fundamental rights tmder 
Articles 14 and 16 of the Constitution, 
and be asks for the issue of appropriate 
writs restraining the respondents from 
enforcing those orders and directing 
them to make promotions to posts in the 

g ade of Rs. 250 — 380 in accordance with 
e panel published in the Gazette on 
August 1, 1965. 

5. Counsel for the petitioner contend- 
ed tiiat the Railway Board or the Gene- 
ral Manager had no power to amend the 
panel published on August 1, 1965. We 
are unable to accept tids contention. The 
point was not t^en in tiie petition. 
When the contention was raised at the 
heari^ of tire petition, tiie learned Soli- 
dtor-GOTeral drew our attention to the 
letter of the Railway Board No. E/52/ 
PM 2-34 dated August 4, 1953. On the 
subject of cancellation or amendment of 
approved panels the Railway Board 
dirked by this letter -“that the panels 
once approved should not be canceRed 
or amended without reference to tiie 
authority ■ next above the one that ap- 
proved the panel". There is no contro- 


versy that the Railway Board had power 
to issue this general direction under 
11. 3^ of the Railway Establishment 
Code. In the present case the General 
Manager Nortoem Railway was the 
authority approving the panel. The 
Railway Board was the authority 
next above him. Under the gene- 
ral direction issued by the Board'in 
its letter dated August 4, 1953, the Gene- 
ral Manager was competent to amend 
the panel with the approval of the Rail- 
way Board. In Srivastava v. N. E. Rail- 
way, (1966) 8 SCR 61 at pp. 64, 65 = 
(AIR 1966 SC 1197 at pp. 1199-1200) the 
Court held that an amendment of an ap- 
proved panel in accordance with a simi- 
lar rule was in order. 

6 . The point in controversy was whe- 
ther there were 11 more anticipated 
vacancies in the grade of Rs. 205-— 380 
on account of the upgrading of 11 posts 
in the next hJ^er grade of Rs. S75--480. 
Now the selection for the 11 new posts 
in the grade of Rs. S75— 480 had to be 
made nom 56 eb’gible members of the 
staff comprising 23 clerks in the grade of 
Rs. 205---380 and 33 clerks m lower 
9 ^es. Tbe Railway Board held that 
until the selection was made, it could 
not be anticipated that 11 clerks in the 
grade of Rs. 205—380 would be 'promot- 
ed and that there would bo 11 cons^ 
quential vacancies in that grade due to 
promotions to the hi^er grade. Acting 
upon this view the Railway Board de- 
cided that the anticipated vacancies in 
the grade of Rs. 205-^0 due to normal 
wastage would be 19 and not 30 and that 
tile panel should be amended accordingly 
and should be operated in respect of the 
first 24 persons only. We are unable to 
say that the decision is perverse or that 
it should be quashed and set aside. 

7. All the 24 enquiry-cum-reservatioo 
clerks retained in the panel were senior 
to the petitioner. The Junior most of 
fliem ranked 77 in order of seniority. AH 
of them would have been selected and 
included in tire panel, even if 96 persons 
were origmaliy called for selection. 
There is no force in the contention that 
tire retention of the first 24 persons in 
the panel without holding a fresh selec- 
tion is discriminatory or is violative ‘ of 
Articles 14 and 16. 

8. For purposes of promotion, all the 

enquiry-cum-reservation clerks on the 
Northern Railway form one separate 
unit. Between members of class 
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there is no discrimination and no denial 
of equal opportunity in the matter of 
promotion. It is said that panels of 
class III selection posts of station mas- 
ters in the ^ade of Rs. 870 — 475 on the 
Northern Rdlway and aU class HI selec- 
tion posts on odier Railways have been 
drawn up on the footing that anticipated 
vacancies in the selection grade include 
vacancies on, promotions due to upgrad- 
ing of posts in the next higher grade and 
that the Railway Board has not issued 
any direction for the amendment of these 
panels. Ass umin g this allegation to be 
true, the other panels might require re- 
vision and the matter deserves the at- 
tention of the Railway Board. But the 
other panels relate to separate classes of 
employees and have no bearing on the 
question of equal opportunity in the 
matter of promotion of enquiry-cum-re- 
servation clerks on the Northern Railway. 
Equality of opportunity in matters of em- 
ployment under Art. 16 (1) means equality 
as between members of the same class 
of employees and not equality between 
members of separate, independent classes 
[see AU India Station Masters’ and As- 
sistant Station Masters’ Association v. 
General Manager Central Railways, 
(1960) 2 SCR 311 at p. 319 = (AIR 1960 
SC 384 at pp. 387-388)]. 

9, In the result, the petition is dis- 
missed. There wUl be no order as to 
costs. 

XSB Petition dismissed* 
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(From Orissa: 34 Cut LT 666) 

J. C. SHAH, V. RAMASWAMI, 

V. BHARGAVA, G. K. MITTER AND 
C. A. VAIDIALINGAM, JJ. 

P. V. Jagannath Rao and others. Ap- 
pellants v. State of Orissa and others. 
Respondents. 

1. Tlie State of Bihar; 2. Biju Patnaik, 
Inten'cners. 

Civil Appeals Nos. 1148-1150 of 1968, 
D/- 30-4-1968. 

(A) Commissions of Inquiry Act (1952), 
Section 3 — Object of enquiry to take 
appropri.atc legislative and administrative 
measures to maintain puritj’ and inte- 
grity of political administration — It is 
valid exercise of power. 


Where the purpose of the enquiry as 
stated m the preamble to the notification 
appointing a Conunission of Inquiry 
stated that the matters aforesaid re- 
garding the aforesaid persons should be 
enquired into through a Commission of 
Inquiry so that facts may be found which 
alone wUl facilitate rectification and pre- 
vention of recurrence of such lapses and 
seeming the ends of justice and establish- 
ing a moral public order in future”, in 
other words, where the object of the en- 
quiry to be made by the Commission 
appointed rmder Section 3 of the Act 
was to take appropriate legislative or 
administrative measures to maintain the 
purity and integrity of political adminis- 
tration in the State, the appointment of 
the Commission of Inquiry was in valid 
exercise of the statutory' power by the 
State Government under Section 3 of the 
Act. AIR 1958 SC 538, Distinguished; 
(1968) 34 Cut LT 666, Affirmed. 

(Para 6) 

(B) Commissions of Inquiry Act (1952), 
Section 3 — Appointment of Commission 
not due merely to political rivalry but 
impelled by desire to set up and main- 
tain High standard of moral conduct in 
political administration — Appointment 
of Commission is not illegal or mtra vires 
and mala fide. 

If a statutory authority e.tercises its 
power for a purpose not authorised by 
the law tire action of the statutory autho- 
rity is rrltra vires and srithout jurisdic- 
tion. In other words, it is a mala fide 
e.xercise of power in the eye of law, i. e., 
an exercise of power by a statutory 
authority for a purpose other than that 
which the Legislature intended. But the 
question arises as to what is tire legal 
position if an administrative autlrority 
acts both for an autirorised purpose and 
for an unauthorised purpose. In such a 
case, where there is a mi.xture of autho- 
rised and unauthorised purpose tire pro- 
per test to be applied is as to r\hat is 
tire dominant purpose for which tire 
administrative power is exerdsed. To put 
it differently, if the administrative autho- 
rity' pursues tsvo or more purposes of 
which one is authorised and tire other 
unauthorised, the legality of the admin- 
istrative act should be determined by 
reference to the domin.'mt puiyrose. (192.9) 

1 KB 619 .and (1907) 96 LT 762 and 
(1951) 2 KB 284, -Ref. (Para 8) 

The e.ristence of polilic.al rivalry be- 
tween tire ruling party and the leaders of 
flic ex-mling party into whose doings tire 
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enquiry commission is constituted to en- 
quire, is not in itself sufficient to hold 
mat the appointment of the Commission 
of Inquiry is illegal. When after the 
perusm of the affidavits of the parties, 
it is clear Aat the appointment of the 
Commission of Inquiry was not due 
merely to the existence of political 
rivalry of the parties but was impelled 
by the desire to set up and maintain 
b’gh standards of moral conduct in the 
pontical administradon of the State, and 
that the latter was main object of the 
appointment of the Commission and not 
me character assassination” of the 
leaders of &e ex-ruling party, the ap- 
pointment of a Commission is not ultra 
vires or mala fides. (1968) 34 Cut LT 
666, Affirmed. (Para 7) 

(C) Contempt of Courts Act (1932), 
Section 1 ~ Appointment of Commission 
of Inauiry under Commissions of Inquiry 
Act, during pendency of civfl litigatioi^ 
when amounts to contempt of Court — 
Enquiry cannot be said to be judicial — 
Commission cannot comnut contempt, 
being Statutory Coounission -» Commts- 
tlons of Inquiry Act (1932), Section 3. 

One of the Items regarding one of per- 
sons into whose conduct the Commis- 
sion was appointed to i^ulre, in die 
notification appomting a Commission of 
Inquiry, was the subject matter of a 
civil litigation pending in appeal before 
the High Court In the ciWl litigation 
none of the parties had adduced any 
evidence. The person had not appeared 
as a witness and had not presented him- 
self for cross-examination. The suit was 
decided by lower Court purely on basis 
of burden of proof. There was no fac- 
tual enquiry into the allegations. It vvas 
contended that the appointment of Com- 
mission of Inquiry during tire pendency 
of the appeal in me suit constituted con- 
tempt of Court 

Held that it did not amount to con- 
tempt of Court It was not also possible 
to accept the argument that the inqirity 
was in relation to the very matters vwen 
were the subject matter of the civfl suit 
and of the pending appeal. (Para 11) 
The inquiry cannot be loohed upon 
as a judicial inquiry and the order ulti- 
mately passed cannot be enforced pro- 
prio vigore. The inquiry and the in- 
vestigation by the Commission do not 
flierefore amount to usurpation of the 
function of the courts of law. The scope 
of the trial by the Courts of law and 
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the Commission of Inquiry is altogether 
different In any case, it cannot be said 
tiiat the Commission of Inquiry would 
be liable for contmnpt of Court if it pro- 
ceeded to enquire into matters referred 
to it by file Government Notification. la 
appointing a Commission of Inquiry 
under Section 3 of the Act the State Gov- 
ernment is exercising a statutory power 
and in making the inquiry contemplated 
by the notificaticiD, the Commission is 
performing ib statutory duty. It is 
therefore not possible to accept the argu- 
ment that the setting up of the Commis- 
sion of Inquiry by the State Government 
or the continuance of the inquiry by the 
Commission so constituted would be 
tantamount to contenmt of Court To 
constitute contempt of court, there must 
be involved some “act done or writing 
published calculated to bring a court or 
a judge of the Court hito contempt or 
to lower his authority” or something “cal- 
culated to obstruct or interfere with the 
doe course of justice or the lawful pro- 
cess of the courts”. Therefore the issue 
of the notification under Section 3 ol the 
Act or the conduct of the Inquiry by 
State did not amount to contempt of 
Court (Fara 11) 

Cases Rcferredt Chronological Faras 
(1958) AIR 1958 SC 538 (V 45) = 

1959 SCR 279, Shri Ram Krishna 
Dalmia v. S. R. Tendolfcar 6, II 
(1951) 1951 AC 482 = 1951-1 TLR 
829, R. Perera v. The King 11 

(1951) 1951-2 KB 284 = 1931-1 
All ER 982, Earl Fitzwilliam’s 
Wentworth Estates Co., Ltd. v. 
Minister of Tovra and Country 


Planning 7 

(1942) 1942 AC 435 = 1942-1 AH 
ER 142, Oofler Hand Woven 
Harris Tweed Co. v. Veitch 8 

(1929) 1929-1 KB 619 = 45 TLR 
345, The King v. Minister of 
Health 7 

(1907) 96 LT 762 = 71 JP 265, 

Rex. v. Brighton Corporation; Ex 
parte, Shoosmith 7 

(1900) 1900-2 QB 36 = 69 LJQB 
502, Reg, V. Gray II 


Mr. A. K. Sen, Senior Advocate (M/^- 
Rajendra Mohanty, K. R. Chaudhury and 
K. Rajendra Choudhury, Advocates, w'th 
him), for Appellanb; Mr. C, JL DaptharV 
Attorney-General for India and Mr. Ashok 
Das, Advocate-General for the State of 
Orusa (M/s. Santosh Chatterjee, B. B. 
Ratho and R. N. Sachthey, Advocates, 
with them), for Respondenb (Nos. 1, 2 
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and 4); Mr. Lai Narain Singh, Advocat^ 
General for the State of Bihar (Mr. R. E. 
Garg, Advocate with him), for Intervener 
No. 1; Mr. B. Sen, Senior Advocate (M/s. 
M. K. Banerjee, S. K. Dholalda, Advo- 
cates, and Mr. J. B. Dadachanji, Advo- 
cate of M/s. J. B. Dadachanji and Co. 
with him), for Intervener (No. 2). 

The following Judgment of the Court 
was delivered by 


RAMASWAML j.; These appeals were 
heard on April 15 and April 16, 1968 and 
at the dose of tie hearing we ordered 
that the appeals should be dismissed wth 
costs and indicated that our re^ons 
would be pronounced later. Accordingly 
our present judgment gives our re^ons 
for the order which had already been 
passed. 

2. These appeals are brought againrt 
the common judgment of 
Court dated February 22, 1968 m O.J.G. 
Nos. 396, 408 and 418 of 1967. By these 
applications the petitioners therein pray- 
ed for an appropriate direction or order 
tmder Artide 226 of the Constitution for 
quashing and settmg 
No. 813-EC, dated October 26, _ 1967, 
issued by the Government of Onssa m 
exercise of the powers conferred on it by 
Section 3 of the Commissions of Inq^ 
Act (LX of 1952) and for other rehefs. 
The Schedule to the Notification ^ves 
the names of 15 persons against whom 
inquiry is to be made. The petitioners 
in the three O.J.Cs. have respectively 
been referred to in Items 6, 2 and 12 of 
the Schedule. In O. J. C. 418, Shn 
Harekrushna Mahtab, Shri Nabakrushna 
Choudhury, Shri Pabitra Mohan Pradhm, 
Shri Santanu Kumar Das and bbn 
Surendranath Patnaik were ongms^y un- 
pleaded as opposite parties Nos. 5 to 9. 
Shri Biju Patnaik filed an apphcahon m 
this case to be impleaded as an opposite 
party. As the other parties had no ob- 
fection he was also impleaded as opposite 
party No. lO- Rules were issued and 
except opposite parties Nos. 3 and 6 we 
other opposite parties showed cause. By 
its judgment dated February 2l„ 
tlie High Court dismissed the applica- 
tions, holding that the notific^on of tim 
State Government dated October 26, 
19G7 appointing the Commission of In- 
quir>' was legal and vah'd. Against this 
judgment tlie petitioners in all the tlireo 
O. J. Cs. have preferred tlie pr“?^ 
appeals by certificate of the Orissa High 
Court 
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3. Shri Harekrushna Mahtab was the 
Chief Minister of Orissa from 1947 to 
1949. Shri Nabakrushna Choudhury was 
tiie Chief Minister from 1950 to 1956. 
In the 1957 General Election to the 
Orissa Legislative Assembly (hereinafter 
referred to as the ‘Assembly’), out of 140 
seats the Congress Party got only 56 
seats. Shri Harekrushna MSitab formed 
the Ministry with tiie support of other 
members but he had to resign in 1959 
due to wthdrawal of support by some 
of the groups in the Asseinbly. In May, 
1959, he formed a coalition ^^inist^y \vith 
the help of Ganatantra Parishad of which 
Shri R. N. Singh Deo was the leader. 
Shri Singh Deo became the Finance 
Minister and the Deputy Leader in the 
Coalition Government. During the coa- 
lition Ministry there developed acute dif- 
ference of opinion in the Orissa Congress 
Legislative party over the conduct and 
programme of the coalition Ministry. The 
Congress Legislative party was divided 
into two groups, one under tlie leader- 
ship of Shri Harekrushna Mahtab and 
the other under the leadership of Shri 
Biju Patnaik. Shri Harekrushna Mahtab 
had to resign in February, 1961 as be 
lost the support of the majority of the 
Congress Legislative party. Tlie Assembly 
was dissolved and there was President’s 
rule for sometime- During the President's 
rule, a mid-term election was held in May 
1961. The Congress Part>' succeeded in 
capturing 80 seats out of 140 under the 
leadership of Sliri Biju Patnaik. At that 
time the Ganatantra Parishad had joined 
the Swatantra Part}' of India. Tlie dis- 
sident group of members under tlie lea- 
dership of Shri Harekrushna ^^alltab 
defected from the Congress Part}' and 
formed a separate political party under 
the name of “Jana Congress”. Tlie case 
of the appellants is that from 1961 till 
the end of 1966 this group had its secret 
alh'ance with the Swatantra Party and 
went on creating obstruction from with- 
in to the smooth administration by the 
Congress Party wliich had a_ superior 
numerical strength. Shri Biju Patnaik 
was the Chief Minister, Sliri Biren Mitra 
was Deputy Chief Minister. Tliere was 
a firm called “Orissa Agents’ in the name 
of Mrs. Mitra wliidi made supplies to 
some of the departments of the Orissa 
Government A campaign was carried 
on by Sliri Mahtab and Shri Pabitra 
Mohan Pradlian attacldng tlic honest}- of 
Sliri Biren Mitra. There was a debate 
in the Assembly in which a direct attack 
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was made on the honesty and integrity 
of Shri Mitra and there was a demand 
for appointment of a Commission of 
quiry. The Government of Orissa did 
not agree to the appointment of a Com- 
mission of Inquiry But Shri Biju Patnaik 
referr^ the matter to Shri SinfA Deo, 
leader of Ae Opposition and Chairman 
of the Public Accoimts Committee. Shri 
Singh Deo initially accepted the responsi- 
bility, but later on expressed his un- 
will&igness. The Orissa Government had 
a special audit of the allegations and 
sent the report to the Public Accounts 
Committee in Ae year 1964. While the 
matter was pending with the Public Ac- 
counts Committee Shri Biju Patnaik re- 
signed the Chief Ministership of Orissa 
on October 1, 1963. He, however, conti- 
nued to be the Chairman of the State 
Planning Board till January 29, 1905 

when Shri Biren hfitra was the Chief 
Minister. Shri Mitra dropped out Shri 
Pabitra Mohan Pradhan from the cabi- 
net. During the tenure of the office of 
Shri Mitra as the Chief Minister of Orissa 
some members of the Opposition in the 
Assembly, which included all the mem- 
bers of the Swatantra Party, filed a 
memorandum before the President of 
India alleging misappropriation, miscon- 
duct and mud against SW Patnail^ Shri 
Mitra and certain other Ministers and 
requested the President of India to ap- 
point a Commission of Inquiry to inqufre 
into these allegations. The President 
referred the Memorandum to his Council 
of Ministers. It is said the Central Gov- 
ernment did not favour the appointment 
of a Commission of Inquiry but decided 
to have the allegations enquired into by 
the Central Bureau of Intelligence (here- 
inafter referred to as the C. B. I-). After 
receiving die preliminary report of the 
C. B. I. the Central Government rejected 
the demand for appointment of a Com- 
mission of Inquiry. A statement was 
made in Parliament that certain impro- 
prieties were committed but the exami- 
nation did not reveal any misconduct 
misappropriation or fraud or abuse of 
power for personal gain. As a result of 
the statement in the Parliament Shri 
Biren Mitra who was then the Chief 
Minister submitted his resignation and 
Shri Sadasiv Tripathy was elected as the 
leader of the Congress Legislative Party 
and carried on administration as the 
Chief Minister of Orissa till the last 
General Election. Soon after the forma- 
tion of the present Ministry, the Cover- 
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not of the State announced in his address 
to the Legislature the decision to set 
wp a Commission of Inquiry to enquire 
into the charges of corruption and im- 
P^prieties alleged to have been com- 
ndtted by the Ministers who were in 
office from 1961 to 1967. The present 
Commission was appointed in pursuance of 
tho policy laid down in the address of 
ih^ Governor. The main groimd of 
attack on behalf of the jippellants was 
the notification was illegal because 
the Government exercised the statutory 
power mala fide and for collateral pur- 
pose and that fiie object of appointing 
the Commission of Inquiry was to get rid 
of Shri Biju Patnaik and Shri Biren Mitra 
to drive them out of the political life 
of Orissa. The High Court held that the 
eliecation of the appellants was not 
rnarfe out and upheld the legal validity 
of the notification dated October 28, 1967 
i^'ied by the Orissa Government 

Sub-section (I) of Section S of the 
Comnussions of Inquiry Act, 1^2 {No. 

of 1952), hereinafter referred to as 
tbft ‘Act’, provides as follows^— 

*'3. Appointment of Commission..— (Ij 
Th© appropriate Government may, if it 
is of opinion that it is necessary so to do, 
and shall, if a resolution in this 
is passed by the House of tiie People 
or, as the case may be, the Legislative 
Assembly of the State, by notification in 
tb© Offidal Gazette, appoint a Commis- 
sion of Inquiry for the purpose of making 
an inquiry into any definite matter of 
public importance and pexionning such 
frictions and within such time as may 
be specified in the notification, and ^e 
Commission so appointed shall make tiie 
inquiry and perform the functions ao- 
cohdingly: 

Section 4 vests in the Commission the 
powers of a civil court whUe trying a 
suit under the Code of Civil Procedure 
and reads as follows: — 

.‘‘4. Powers of Commission. — The Com- 
uussion shall have the powers of a civil 
coijrt, while trying a suit under the Code 
of Civil Procedure, 190S (Act V of 1908),' 
in respect of the following matters, 
namely: — 

(a) summoning and enforcing the at- 
^idance of any person and examining 
h“n on oath; 

^ (b) requiring tiie discovery and prodtie- 
“On of any document; ^ 

(c) receiving evidence on affidavits; 
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(d) requisitioiiing any public record or 
copy thereof from any coml or office; 

(e) issuing commissions for the exami- 
nation of witnesses or documents; 

(f) any other matter which may be 
prescribed.” 

Section 5 empowers fhe appropriate Gov- 
emmeni^ by a notification in the Official 
Gazette to confer on the Commission 
additional powers as provided in all or 
any of the sub-sections (2), (3), (4) and (5) 
of that section. Section 6 states: 

"6. Statements made by persons to the 
Commission. — ^No statement made by a 
person in the course of giving evidence 
before the Commission shall subject him 
to, or be used against him in, any civil 
or criminal proceeding except a prose- 
cution for giving false evidence by such 
statement: 

Provided that the statement — 

(a) is made in reply to a question which 
he is required by the Commission to 
answer, or 

(b) is relevant to the subject matter of 
the inquiry.” 

By Section 8 the Commission is em- 
powered to regulate its own procedme 
induding the time and place of its sitt- 
ings and may act notwithstanding the 
temporary absence of any member or the 
existence of any vacancy among its mem- 
bers. 

5. The notification of the Orissa Gov- 
ernment dated October 20, 1967 is to the 
following effect: — 

“HOME DEPARTMENT 
NOTIFICATION 
The 26th October, 1967. 

No. 81S-EC. — Whereas pursuant to the 
mid-term general election of the State 
Legislative Assembly in 1981, Councils 
of Mim'sters headed by Shri Biju Patnaik, 
Shri Biren Mitra and Shri Sadasiva Tri- 
pathy were formed in the State during 
different times dmhig the period from 
the 23rd June 1961 till the 8th March 
19CT and Shri Biju Patnaik after laying 
down his office as Chief Minister, de- 
clared himself to be the Chairman, Plan- 
ning Board and continued to function as 
Chairman, Planning Board during the 
period from the 4tli October, 1963 to the 
29th Januarj’’ 1965, during tlie Chief 
Ministership of Shri Biren Mitra; 

And whereas during the tenure of office 
of the aforesaid persons as Cliief Minis- 
ters there were %'arious allegations against 
the conduct of the aforesaid persons and 
some of the Ministers and Deputy Mini- 


sters of the State of Orissa, as specified 
in the Schedule hereto, by politicians, the 

{ jeneral public and others, and the al- 
egations apart from being put forward 
from public platforms by private persons 
and otherwise, have been the subject- 
matter of active agitation all through in 
the State Legislature and in the Parlia- 
ment and some of such allegations were 
of such a nature that an enquiry was 
conducted thereon by the Central Bureau 
of Investigation and the Central Cabinet 
also held deliberations over the same: 

And whereas on an active and careful 
consideration of all such allegations by 
the Government of Orissa, it appears to 
them: — 

That during the aforesaid period, i e., 
from the 23rd June 1961 to the 8th 
March 1967, the said person as named 
in the schedule: 

(1) committed various acts of miscon- 
duct, misappropriation, fraud, negligence, 
favouritism, nepotism, illegalities, irregu- 
larities, improprieties and abuse of their 
power in the matters of administration of 
the State; 

(2) abused their official positions for 
securing pecuniary and other benefits for 
themselves, members of their families, 
their relations, their friends, their party- 
men (Congressmen) and others in whom 
they were interested, from out of die 
funds of the State e.xchequer and other- 
wise to the detriment of the interests of 
the State; 

(3) committed breach of trust and acts 
of impropriety -with respect to the pro- 
perties and assets of the State \vith a 
view to furtlier the interests of their 
party organisation, i. e., the Congress; 

(4) entered into contracts and otlier 
monetary transactions for the supply of 
machinery, tools, equipments and e,xecu- 
tion of works, themselves, or permitted 
their family members, relations, friends, 
partymen and others to enter into sucli 
contracts and transactions wth tlie Gov- 
ernment of Orissa, with different Depart- 
ments of the Government of Orissa, with 
Corporations, Local Bodies, Statutory 
Bodies and witli other Bodies with which 
Government of Orissa have or had inter- 
est, control or concern in utter disregard 
of the interest of the State in bread) of 
the trust imposed on tocm by -virtue of 
their Constitutional positions; 

(5) resorted to misuse of power, inter- 
fered in the processes of elections and 
administration of Local Bodies not only 
to help their friends, favourites and parly- 
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men bat also at times for their own 
personal benefits; 

(6) acquired directly ^perties of the 
State either for themsdves or for the 
benefit of the members of their families 
or relations or others in whom they were 
interested; 

(7) advanced money and loans by way 
of favouritism out of the State exchequer 
in favour of themselves, members of their 
families, their relations and other persons 
in whom they were interested; 

(8) permittM wastage, misuse, misutfli- 
sation and misappropriation of the hmds 
of &e State in sevem ways to tiie detri- 
ment of the interests of the State in utter 
disregard of the ranons of finonrial pro- 

riety and established rules and ptoce- 
ure from whiih a presumption of per- 
sonal pains for themselves or for persons 
as aforesaid directly or indirectly arises; 

(9) caused wastage, misuse, misutilisa- 
Hon, misappropriation, illegal or irregular 
use of the funds of the State through 
contracts or other monetary transactions 
entered into by the Government \vitbout 
following the nxles of law or the estab- 
lished procedure; 

(10) by way of favouritism and nepo* 
tism caused maladministratioo in matters 
of public services, namely, in the matter 
of apMhitments, transfers, promotions 
and dealing with corrupt officers; 

(11) interfered \vith the administration 
of law and tried to pervert the course of 

£ stic© by helping offenders to escape 
w; 

(12) caused to the State Government 
huge financial loss which has given rise 
to a great economic crisis, serious retar- 
dation in the progr^ of trade, industry 
and commerce, agricultural output, seri- 
ous problems of imemployment and has 
also vitiated the moral and general cha- 
racter of the people; 

(13) acted in several cases against con- 
stitutional proprieties, public poUdes and 
proper social and political conduct; 

(14) amassed wealth themselves, thiou^ 
members of their family, relations and 
other persons or permitted the members 
of their family, relations and other per- 
sons to amass wealth and their assets 
during the aforesaid period have in- 
creased disproportionate to the known 
sources of their income, by abuse of their 
constitutional positions. 

Under such circumstances the people 
in general and the Government have ex- 
pressed a desire that the matters afore- 
said regarding die aforesaid persons 


■ Orissa (Ramaswaml J.) A-IB. 

diould be enquired into throu^ a Cozn- 
mission of Inquiry so that facts may be 
found which alone will facilitate rectifi- 
cation and prevention of recurrence of 
such lapses and securing the ends of 
justice and establishing a moral pubUo 
order in future. 

Under such circumstances, the Govern- 
ment of the Stale of Orissa are of the 
opinion that it is necessary to appoint a 
Commission of baquiry for the purpose 
of making a full inquiry into the afore- 
said matters which are of definite public 
importance. 

Now, therefore, the State Government 
in exercise of the powers conferred by 
section 3 of the Commissions of Inquiry 
Act 1952 (Act 60 of 1952), hereby ap- 
point a Commission of Inquiry consist- 
isg' of S2 u 7 Justice S. Jl. JDianns of fhs 
Delhi Court to inquire into and 

report on and in respect of:— 

Whether the persons mentioned in tha 
schedule, during the aforesaid period; 

(1) committed various acts of mal- 
feasance, misfeasance, misappropriation, 
fr^ud, negligence, favouritism, nepotism, 
illegalities, iiregularities, improprieties 
and abuse of their power in matters of 
administration of the State in different 
cases? 

(2) abused their official positions for 
securing pecuniary and other benefits for 
themselves, the memhexs of their fami* 
U%s, their relations, their friends and Aeir 
piutymen (Congressmen) and others in 
whom they were interested, from out of 
the hinds of the State exchequer and 
otherwise to the detriment of the inter- 
ests of the State? 

(3) committed breach of trust and acts 
of impropriety with respect to the pro- 
perties and assets of rfie State wiA a 
view to further the interests of their party 
Ocanisation, L e., the C^gress? 

(4) entered into contracts and other 
momentary (monetary?) transactions for 
the _ supply of machinery, stores, 
equipment and execution of works 

permitted their family members, 
relations, friends and others in whom 
they were interested, witii the Gov- 
e^anent of Orissa in utter disregaid 
of the law, rules and admhiistrative pro- 
<^ure relating thereto and in breach of 
the confidence reposed on them, by 
vtrfaie of their constitutional positions? 

p) resorted to misuse of power, inter- 
fered in the process of election and ad- 
ministration or local bodies not only, to 
help their friends, favourites and . party- 
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own 


men, but also at times for their 
personal benefit? 

(6) acquired directly properties of the 
State either for themselves or for the 
benefit of members of their families, rela- 
tions or other persons in whom and orga- 
nisations in which they were interested? 

(7) advanced money and loans in 
favour of themselves, members of their 
families, their relations and other per- 
sons in whom they were interested, out 
of the State Exchequer? 

(8) permitted wastage, misuse and ex- 
penditure in various ways to the detri- 
ment of the interests of ihe State with- 
out following the established rules of 
procedure from which the presumption 
of personal gains for themselves directly 
or indirectly would arise? 

(9) by way of favouritism and nepo- 
tism have caused maladministration in 
matters of public services, namely, ap- 
pointments, transfers, promotions and 
dealing with corrupt officers? 

(10) interfered in the administration of 
law and tried to pervert the course of 
justice by helping offenders to escape 

(11) by their aforesaid conduct have 
put the State Government to huge finan- 
cial loss which has resulted in a financial 
crisis for the State? 

(12) by their aforesaid conduct have 
hampered the entire industrial develop- 
ment in the State? 

(13) by their aforesaid conduct have 
given rise to serious problems of imem- 
ployment? 

(14) by their aforesaid conduct have 
spread corruption in the Government 
machinery and have polluted the general 

E ubh’c morale in the State and have also 
rought about a general demoralisation 
of the political, social, economic and 
moral aspects of the Society? 
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(15) by their aforesaid conduct have 
put the State to financial loss which has 
developed into a great economic crisis 
and has resulted in rapid retardation of 
the progress of trade, industry and com- 
merce, a deplorable fall in the agricul- 
tural output, spread of corruption in all 
%vings of admhiistration and a general 
breakdown in the morale and character 
of the people of the State? 

The Commission of Inquiry may also 
perform such other functions as are 
necessary or incidental to the inquiry. 

The Commission shall inquire into the 
detailed particulars pert ainin g to the 
aforesaid matters along with such other 
incidental and ancillary matters thereto 
that shall be placed before them by the 
State Government 

The Commission shall inquire into the 
financial implications of tiie aforesaid 
matters. 

The Commission shall make its report 
to the State Government on or before 
30th April, 1968. 

And whereas the State Government are 
of opinion that having regard to the 
natiue of the inquiry to be made and 
other chcinnstances of the case, all the 
provisions of sub-section (2), sub-sec. (3), 
sub-section (4), sub-section (5) and sub- 
section (6) of Section 5 of the Commis- 
sions of Inquir}' Act, 1952 shall be made 
apphcable to the said Commission, the 
State Government hereby directs tliat all 
the said pro\’isions shall apply to the said 
Commission. 

The Commission shall have its head- 
quarters at Bhubaneshwar and may also 
visit such places as may be necessary in 
furtherance of the inquiry. 

By order of the Governor 
B. B. Bath, 

Additional Secretary to Govt 


SCHEDULE 


1. Shri Biju Patnaik 


2 . 

3. 

A, 

5. 

6 . 
7. 
6 . 
9. 


Biren Mitra 
S. Tripathy 


Nilmoni Routray - 
Sat>'apriv'a Aiohanty 
P. V. Jagannath Bao 
H. B. Singh Mardarai 
R. P. Misnra 
Bnmdaban Nayak Deputy Minister 

Minister 


Chief Minister 
Chairman State 
Planning Bd. 
Minister 
Chief Minister 
Minister 
Qiief Minister 
^^inister 
Minister 
Minister 
Minister 
Minister 


From 

23-6-1961 

4-10-1963 

2-3-6-1961 

2-10-1963 

23-6-1961 

21-2-1965 

23-6-1951 

2-10-1963 

23-6-1961 

25-6-1901 

21-2-1965 

29-7-1962 

2-10-1963 


To 

1-10-1963 

29-1-1965 

1-10-1963 

20-2-1965 

20-2-1965 

8-3-1967 

25-2-1967 

24- 2-1967 
8-3-1967 
20-2-1965 

25- 2-1967 
1-10-1963 
23-0-1965 
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10. Shri T. Saneanna Dy. Minister 29-7-1962 1-10-1963 

Minister 2-10-1963 27-2-1967 

11. " Prahallad Mallik Dy. Minister ^7-1962 28-2-1967 

12. " S. K. Sahu Dy. Miniver 29-7-1962 28-2-1967 

13. " Anup Singh Deo Dy. hlinistei 21-2-1965 8-2-1967 

14. " Chittaranfan Naik Dy. Minister 21-2-1963 26-2-1967 

35. " Chandramohan Singh Dy. Minister 29-7-1962 24-2-1967 

B. B. RATH, 
Additional Secy, to 

Government.* 


6. On behalf of the appellants Mr. 
Asoke Sen put forward the argument that 
the appointment of the Commission is 
not valid as the notification does not 
state what is the purpose for whidt the 
enquiry was to he made. To put 
it differently, the argument of the 
appellants was that the notificatioa is not 
related to any future Government action 
or legislative policy and hence the noti- 
fication was bad. The contention of Mr. 
Asoke Sen was that an inquiry for mere 
collection of facts unrelated to any futoe 
course of Govemraent action or legisla- 
tive policy does not fall svithin the pur- 
view of Section 3 of the Act and it is 
not a valid exercise of statutory perwer 
to appoint such a Commission. We are 
unable to accept the argument put for- 
ward on behalf of the appellants ^ cor- 
rect, The purpose of tne enqu^ _ is 
stated in the preamble to the notification 
which states that *the matters aforesaid 
regarding the aforesaid persons should 
be enquired into throu^ a Commission 
of Inquiry so that facts may be found 
which alone will facilitate rectiBcatioo 
and prevention of recurrence of such 
lapses and securing the ends of justice 
and est^lishing a moral public order in 
future". In other words, the object of 
the enquiry to be made by the Commis- 
sion api)ointed rmder Section S of the 
Act was to take appropriate le^laliv© 
or administrative measures to maintain 
the purity and integrity of politick ad- 
ministration in the State. In our opinion 
the appointment of the Commission of 
Inquiry in the present case was in valid 
exerdse of the statutory power by tiie 
State Government under Section 3 of the 
Act Mr. Asoke Sen referred in this 
connection to the decision of this Court 
in Shri Ram Krishna Dalmia v. Shri Jus- 
tice S. R. Tendolfcar, 1959 SCR 279 = 
AIR 1^8 SC 538) to which the ax>pd- 
ant challenged the vah'dity of the noti- 
fication of the Central Government ^ted 
December 11, 1958 ai^inting a G^- 


mission of Inquiry to inquire into and 
report in respect of certain companies 
mentioned in the Schedule attached to 
the notification and in respect of the 
nature and extent of the control and 
interest which certain persons named fa 
the notification exercised over these com- 
panies. It was held by this Court fa 
agreement wlh the Bombay High Courts 
that the notification was l^al and valid 
except as to the last part of Cl. 10 there- 
of which empowered the Commission to 
recommend the action whidi should be 
taken as and by way of securing redress 
or punishment or to act as a preventive 
fa nrture cases. Clause 10 of the noti- 
fication fa that case stated: 

"Any hregularitles,- frauds or breacJies 
of trust or action fa disregard of honest 
commercial practices or contravention of 
any law (except contraventions fa res- 
pect of which criminal proceedings are 
pending fa a Court of Law) fa respect 
of the companies and firms whose affairs 
are favestigated by the Commission which 
may come to the knowledge of the Com- 
mission and the action which in the opi- 
nion of the Commission should be taken 
as and by way of securfag redress or 
punishment or to act as a pres'entive fa 
future cases." 

The portion of Clause 10 of the notifica- 
tion whidi was held to be ultra vires by 
this Court was the portion beginning 
with the words “and the action" and 
ending with the words "m future cases". 
It was argued on behalf of the appellant 
fa that case that while the Commission 
may find facts on which the Government 
may take action, legislative or eiecutivo 
the Commission cannot be asked to sug- 
gert anv measure, legislative , or execu- 
th*e, to be taken by the approp ri ate Gov'- 
ermnent The argument was rejected by 
fliis Court In this connection, S- R. Das, 
C. J. speakfag for the 0)urt observed at 
p. 294 of the Report SCR = (at pp. 546- 
547 of AIR) as follows: — 
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“We are zmable to accept tiie propo- 
sition so widely enunciated. An inquiry 
necessarily involves investigation into 
facts and necessitates tie collection of 
material facts from the evidence ad- 
duced before or brou^t to the notice of 
the person or body conducting the in- 
quiry and the recording of its findings 
on those facts in its report cannot but 
be regarded as ancillary to the inquiry it- 
self, for the inquiry becomes useless unless 
the findings of ine inquiring body are 
made available to the Government whidi 
set up the inquiry. It is, in our judg- 
ment, equally ancillary that the person 
or body conducting the inquiry should 
express its own view on the facts fotmd 
by it for the consideration of the appro- 
priate Government in order to enable it 
to take such measure as it may think fit 
to do. The whole purpose of setting up 
of a Commission of Inquiry consisting of 
experts wiU be frustrated and the elabo- 
rate process of inquiry will be deprived 
of its utility if the opinion and the advice 
of the expert body as to the measures 
the situation disclosed calls for cannot 
be placed before the Government for 
consideration notwithstanding that doing 
so caimot be to the prejudice of anybody 
because it has no force of its o^vn. In 
our view the recommendations of a Com- 
mission of Inquiry are of great impor- 
tance to the Government in order to en- 
able it to make up its mind as to what 
legislative or administrative measures 
should be adopted to eradicate the evil 
found or to implement the beneficial ob- 
jects it has in view. From this point of 
view, there can be no objection even to 
the Commission of Inquiry recommend- 
ing the imposition of some form of 
punishment which \vill, in its opinion, be 
sufficiently deterrent to delinquents in 
future. But seeing that the Commission 
of Inquiry has no judicial powers and its 
report wiU purely be recommendatory 
and not effective proprio vigore and the 
statement made by any person before 
the Commission of Inquiry is, under sec- 
tion 6 of the Act, wholly inadmissible in 
evidence in any future proceedings, civil 
or criminal, there can be no point in the 
Commission of Inquiry making recom- 
mendations for takhrg any action as and 
by way of securing redress or punish- 
ment which, in agreement with the High 
Court, w'e think, refers, in the conte.xt, 
to wrongs already done or committed, 
for redress or punishment for such 
WTongs, if any, has to be imjrased by a 


raurt of law properly constituted exerci- 
sing its own discretion on the facts and 
circumstances of the case and without 
being in any way influenced by the view 
of any person or body, howsoever august 
or hi^ powered it may be.- Having re- 
gard to all these considerations it ap- 

E rs to us that only that portion of the 
part of Clause (10) which calls upon 
the Commission of Inquiry to make re- 
commendations about the action to be 
taken ‘as and by way of securing redress 
or punishment’, cannot be said to be at 
all necessary for or ancillary to the pur- 
poses of the Commission. In our view 
the words in the latter part of the sec- 
tion, namely, ‘as and by way of securing 
redress or punishment’, clearly go out- 
side the scope of the Act” 

Li our opim'on, the ratio of this case has 
no apph'cation in the present case, be- 
cause there is nothing corresponding to 
the impugned part of Clause 10, in the 
notification of the Orissa Government 
dated October 26, 1967. On the con- 
trary, we have already pointed out that 
the object to set up the Commission of 
Inquiry in the present case was to take 
appropriate legislative or administrative 
measures for maintaining high standards 
of public conduct and purity of political 
administration in the State. It follows 
therefore that the notifi'eation of the 
Orissa Government falls within the am- 
bit of Section 3 of the Act and must be 
held to be legally valid and intra vires. 

7. We pass on to consider the next 
question arising in these appeals, namely 
whether the power was exercised by the 
State Government for a purpose ah'en to 
die statute. It was contended by Mr. 
Asoke Sen that there was a bitter poh'ti- 
cal rivalry between the appellants on 
the one hand and Sliri Pabitra Mohan 
Pradhan, Shri Harekrushna Mahtab, Shri 
Singh Deo and the other persons who 
are at present in charge of tlie Orissa 
administration. Reference W'as made by 
Mr. Asoke Sen to tlie political history of 
the State of Orissa fi'om 1947 up to tlie 
General Elections, 1967 and in parti- 
cular to the riv’alry between Shri Biju 
Patnaik and Sliri Singh Deo who was 
the leader of Opposition in the prewous 
Government and also to the internal 
rivalry' between the tivo political groups 
in the Congress Legislative Party, one 
led by Shri Harekrushna Mahtab and 
die other led by Shri Biju Patnaik and 
Shri Biren Mitra. It was urged tliat the 
Commission was set up by the present 
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Oiissa Government not in the public 
interest but for a collateral purpose, 
namely, for getting rid of Shrl Bifu 
Pabu^ and Shri Biren Mitra and driving 
them out of the political life of Orissa. 
Mr, Asoke Sen said that the object of 
the enquiry was character assassination 
of Shri Patoaflc and Shri Biren Mitra and 
to the Commission was set up for a 
collateral purpose and the notification 
must be struck down as illegal and ultra 
vires- It is not possible, in our opinion, 
to accept this argument as correct. It 
is admitted that there is political rivalry 
in Orissa between tiie appellants and the 
present Chief Minister of Orissa Shri 
R. N. Sin^ Deo and also as between the 
appellants and the group of Congress dis- 
ric^nts led by Shri Harekrushna Mahtab, 
Shri Nahafcrushna Choudhury, Shri Pabi- 
tra Mohan Pradhan, Shri Santanu Kumar 
Das and Shri Surendranath PaCnaik. But 
we do not think that the existence of 
political rivalry is in itself sufficient to 
bold that the appointment of the Com- 
mission of Inqui^ is illegal. Having 
perused the affidavits of the appellants 
and also those filed by the respondents 
in this case we are of opinion that the 
pointmeot of the Com^sicFO of Inqui^ 
was not due merely to the existence of 
politick rivalry of the parties but was 
impelled by the desire to set up and 
msJhtain high standards of moral con- 
duct in the political administration of the 
State. As we have already pointed out, 
the object of appointing the Commission 
is stated in the notification itself as “the 
rectification and prevention of recurrence 
of such lapses and securing the ends of 
justice and establishing a moral public 
order in future". In the affidavit of Shri 
P^utra Mnhan Pradhan it is slated that 
the appointment of the Commission of 
Inquiry was one of the items of the 
common programme on which the Jana 
Congress and the Swatantra Party con- 
tested the General Elections of 19^. As 
a result of the popular mandate fte 
Swatantra Party and the Jana Congress 
coalition took charge of the reins of Gov- 
ernment and in accordance svith the 
solemn inomise made by those parties to 
the people of Orfesa the Goveinmenl 
dedded to appoint a Commission of Lj- 
quiry in order to investigate the wide- 
spread corruption practised by the persons 
named in the Schedule to the impugned 
notification. The decision to appoint a 
Commission was also announced m tiie 
first address of the Governor to the Orissa 
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Legislative Assembly after the 1967 Gene- 
ral Elections. In paragraph 17 of the 
affidavit, Shri Pabitra Mohan Pradhan 
has further said that tiie object of the 
Jana Congress and the Swatantra Party 
was “to set up a dean administration, so 
that the State's resources should not go 
into the pockets of the corrupt group led 
by Shri Biju Fatnaik and Shri Biren Mitra 
but should be used for mving a better 
life to the people of the State". In 
para 6 of tte affidavit Shri Pabitra 
Mohan Pradhan further states: “I have 
always believed and still believe that 
politics is not for the purpose of serving 
the selfish ends and to satisfy the greed 
of any politician or any person or any 
group ot persons. Politics is for the ser- 
vice of the people and involves sacrificing 
one's life and comforts for raising the 
living standard of the overwhelming 
poverty-stricken people of our State and 
our country so that they may enjoy a 
good life and hold up their heads with 
pride.” In para 5 he has denied* that 
there was any intention on his part to 
cany on character assassination of Shri Blju 
Fatnaik, Shri Biren Mitra and their mup. 
It is true that the appointment of the 
Commission of Zngitiry may have been 
made partly on account of the political 
rivalry between the parties but having 
perused the affidavits ffied by the appel- 
Jants and the respondents in this cose, 
we are satisfied that the main object of 
the appointment of the Commission of 
Inquiry was not to satisfy the political 
rivalry of tie politicians at present in 
power in Orissa but to promote measures 
for maiotaioing purity and integrity of 
the administration in future in the Orissa 
S^e. We are accordingly of the opi- 
nion that Mr. Asokp 5en is unable to 
make good his argument that the impugn- 
ed notification is a mala fide exercise 
of the statutory power and it shoiild be 
struck down as illegal. 

8. ft is weU settled tiiat if a statutory 
authority exercises its power for a pur- 
pose not authorised by the law the ac- 
tion of the statutory authority is ultra 
vires and without jurisdictioD. In other 
words, it is a mala fide eierdse of power 
in the eye of law, i. e-, an exercise ofj 
power by a statutory authority for a pur- 

E )se other fiian that which tie I.egis- 
ture intended fSee The King v. Minis- 
ter of Health, 1929-1 KB 6191. But tie 
question arises as to what is the legal 
position if an administrative authority 
acts both for an etherised purpose and 
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ifor an unauthorised purpose. In such a 
case where there is a mixture or autho- 
rised and unauthorised purpose, what 
should be the test to be appHed to deter- 
mine the legal validity of the adminis- 
trative act? The proper test to be ap- 
pKed in such a case is as to what is the 
dominant purpose for which the admi^- 
trative power is exercised. To Put k 
differently, if the administrative authonty 
pursues two or more purposes of wtucn 
one is authorised and the other unautho- 
rised, the legahty of the administrabve 
act should be determined by reference 
to the dominant purpose. This principle 
Iwas applied in Rex v. 
tion; ex parte Shoosmith, (1907) 96 LT 


S. C. 225 

pose of enforcing the Board’s policy of 
sales at existing use values. The majo- 
rity (consisting of SomerweU and Single- 
ton, L. J.) held that, though the main 
purpose or the Board may well have been 
to induce landowners in general and the 
company, in particular, to adopt one of 
the methods of sale favoured by the 
Board, it was nevertheless in coimection 
with their function as the authority 
operating the development charge 
scheme, and at any rate, “the case was 
not one in which it coidd be said that 
powers were exercised for a purpose 
different from those specified in the 
statute”. Denning, L. J. disagreed vdth 
the majority and held that the dominant 


?6T a «°C^-t^r'^xp7nd^^^^ p^u^po^Tf^the Board was not to asri^ 
I tree sum of money upon altering and in their proper function of coUectmg the 
LS l^ad which ^VBS thereby per- development charge, but to enforce their 
pavmg a roaa, m t-n TinUnv of sales at existme use value only. 


manendy improved, but they deaded to 
do the work at the particular time when 
it was done in order to induce the Auto- 
mobile Club to hold motor trials ^d 
motor races upon it. "^e Court of Ap- 
peal (reversing the decision of the Div^ 
rional Court), refused ^ “^rvene, 
it was observed by Fletcher-Moulton, 

L. J. at page 764 as follows:— 

‘Tt cannot be denied that the physical 
act of changing the^ 

when the corporation thought fit and 
proper so to do was within then statute^ 
povvers and there is no case proved by 
^e evidence which shows eidier that 
they wastefuUy used the pubhc money 
or that they did so with improper mo- 
tives The case would be qmte different 
if oiie came to the conclusion that under 
ihe cuise of improvement of a road, cer- 
tain moneys had been used really for 

that fort S S^d'one, "^’tong 'aa ha' fin* it at any 
naoMo Club or Le before tl.e trial. But someHntes the 

that tliere had been a mining asiue j^end on the 


— 

policy of sdes at existing use value only. 
The dominant purpose being unlawful, 
the order was invalid, and could not be 
cured by saying that there was also some 
other purpose which was lawful. The 
Board and the Minister had misunder- 
stood the extent of their compulsory 
powers and their affidavits showed tliat 
they had overlooked that their ultimate 
purpose in exercising their powers should 
be connected ivith the performance of 
the Board’s functions under the Act. 
At page 307 of the Report Denning L. J. 
observed as follows: — 

“What is the legal position when tlie 
board have more than one purpose in 
mind? In the ordinary way, of course, 
ie courts do not have regmd to tlie ‘pur- 
pose’ or ‘motive’ or ‘reason’ of an act but 
only to its intrinsic validity. For ins- 
tance, an employer who dismisses a ser- 
vant for a bad reason may justify it for a 

. ^ T r» .1 _ •«- -L 


public moneys to ilhcit purposes 

The principle was applied by Denni^, 
L T in Earl Fitzwilliams WenUvorth 
Estate Co. Ltd. v. Minister of To^^ and 
Countrv' Plannmg, 19ol-2 LB .-S4. It 
was a case concerning the yahdity of a 
compulsory' purchase made by the Cen- 
tral Land Board, and confirmed by die 
Munster, under the prowsions of me 
Town and Country Plarming Act, 194/, 
in respect of a plot of land, npe for deve- 


validity of an act does depend on the 
purpose \vith wliich it is done — as in tiic 
case of a conspiracy — and in such a case, 
when diere is more dian one purpose, 
the law always has regard to the domi- 
nant purpose. If the dominant purpose 
of those concerned is unlawful, then the 
act done is invalid, and it is not to be 
cured by say'ing diat diey had some oUicr 
purpose in mind which was lawful: sec 
what Lord Simon, Lord Mau.gham and 
Wright said in Crofter Hand 


in respect or a pioi ui luuu, wrigiit saia m aa 

lopmcnt, which die ovmer was not pre- Harris Tweed Co. v. Veitdi, 

pared to sell at the existing use value, AC 435, 445, 452-3, 469, 475). 

The landowner applied to have die order ^.a]^dity of government ao- 

quashed, as not liawng been fade for . ^ the purpose with 

SdT'iris to, .00, u. 

1969 S. C./15 HI G— 4 
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principle applies. If Parliament grants a 
ower to a government department to 
e used for an authorized purpose, then 
the power is only validly exercised when 
it is used by the department genuindy 
for diat purpose as its dominant purpose. 
If that purpose is not the main purpose, 
but is Subordinate to some other purpose 
which is not authorised by law, then the 
department exceeds its powers and the 
action is invalid." 

9 . Applying the test to &e present 
case, we are of opinion that the domi* 
nant purpose of setting up the Commis* 
Sion of Inquiry was to promote measures 
for maintaining purity and integrity of 
the administration in the polltlcaT life of 
the State and not "the character assas- 
sination" of Shri Biju Patnaik and Shri 
Biren Mitra and their group. 

10. It follows therefore that the to- 
pugned notification of the Orissa Govern- 
ment ^ted October 28, 1967 is legdly 
valid. 

11. We proceed to consider the next 
argument put forward on behalf of the 
appellants, namely, that the apjjoiirt- 
ment of Ae Commission of Inquiry was 
illegal because it constituted contempt 
of Court It was pointed out that items 
with regard to Shri Blreo Mitra relerred 
to in impugned notification were the 
subject-matter of civil litigation and 
diere was a First Appeal pending in the 
Hi^ Court. It appears that all the 
items of charges regarding Shri Biren 
Mitra were induded in the Memorandum 
submitted by Shri Nisamoni Khuntia, 
Secretary, Sanjukta Socialist Party to the 
President of India. The memorandum 
was published in the Daily ne>vspaper 
The Eastern Times" on its front page 
on August 2, 1964 with bold headlines 
“^oney amassed through corruption". 
Shri Narendra Chandra Fradhan was the 
Printer and Publisher of that paper. Shri 
Biren Mitra filed two suits — O. S. 
Nos. 266 and 267 of 1964 against the Pra- 
jatantra Prachar Samiti '(Defendant 
No. 1), Shri Janald Ballav Patnaik fDe- 
fendant No. 2), Shri Narendra Chandra 
Fradhan (Defendant No. 3) and Shri 
Nisamoni ^untia (Defendant No. 4). It 
was alleged that there was collusion be- 
tween defendants 1 to 4 and other poli- 
tical opponents of Shri Biren hfifra. De- 
fendants 1 to 3 filed a common Written 
Statement saying that the assertions in 
the memorandum were true. The 4th 
defendant filed a separate Written stat^ 


ment to the same effect. The suits were 
heard by the Subordinate Judge, Cuttack. 
He held that the publication was on the 
face of it defamatory and libellous. No 
evidence was given on either side regard- 
ing the truth of the imputations in the 
publications. Holding that the burden 
of proof rested on me defendants the 
Subordinate Judge decreed the suit for 
damages for Rs. ZOO. It was contended 
by Mr. Asoke Sen that the decision of 
the Subordinate Judge was pending in 
the First Appeal in the High Court and 
so no Commission of Inquiry could be 
appointed with regard to the same 
matters. In our opinion, there is no 
substance in this argument. It should be 
noticed, in the first place, that none of 
the parties in the suit has adduced 
any evidence. Shri Biren Mitra did not 
choose to appear as a witness and pre- 
sent himself for cross-examination. The 
suits were decided purely on the basis 
of burden of proof. We do not wish to 
express any view as to whether these 
two suits were dedded rightly or wrong- 
ly, but the fact remains that tliere was 
no factual enquiry into the allegations. 
It is also not possmle to accept the argu- 
ment that the present inquiry is in rela- 
tion to the very matten which were the 
subject-matter of the dvil suits and of 
the first appeal. It was pointed out by 
this Court in 1959 SCR 279 = (AIR 1958 
SC 538) that the inquiry cannot be look- 
ed upon as a judidm inquiry and the 
onler ultimately passed cannot be en- 
forced proprfo vigors. The inquiry and 
the investigation by the Commission do 
not therefore amount to usurpation of the 
faction of the courts of law. Ihe scope 
of the trial by the Courts of law and the 
Commission of Inquiry is altogether 
dffierent. In any case, it cannot be said 
that the Commission of Inquiry would 
be liable for contempt of Court if it pro- 
ceeded to enquire into matters referred 
to it by the Government Notification. In 
appointing a Commission of Inquiry 
under S. 8 of the Act the Orissa Govern- 
ment is exercising a statutory pcnver and 
in making the inquiry contemplated by 
me notification, me Commission is per- 
forming its statutory duty. We have al- 
ready held that in the appointment of 
die Commission of Inquiry the Govern- 
ment was acting bona fide. It is there- 
fore not possible to accept the argument 
of the appellants that the setting up of 
the Commission of Inquiry by the State 
Government or the continuance of the 
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inquiry by lie Commission so constituted 
would be tantamount to contempt of 
Court To constitute contempt of court, 
there must be involved some “act done 
or \vriting published calculated to bring 
a court or a judge of the court into con- 
tempt or to lower his authority” or some- 
thing “calculated to obstruct or interfere 
with the due course of justice or the law- 
ful process of the courts”, see Reg v- 
Gray, (1900) 2 QB 36; Arthur Reginald 
Perera v. The King, 1951 AC 482 at 
p, 488. The respondents in this case have 
done nothing to obstruct or interfere 
with the lawful powers of the Court by 
acting bona fide and discharging statu- 
tory functions under the Commissions of 
Inquiry Act. We therefore see no justi- 
fication for holding that the issue of the 
notification imder S. 3 of the Act or the 
conduct of the Inquiry by respondents 
amoimt to contempt of Court. We ac- 
cordingly reject the argument of Mr. 
Asoke Sen on this aspect of the case. 

12. It is for these reasons that we 
have dismissed these Civil Appeals, by 
our order dated April 16, 1968. One set 
of hearing fee. 

RGD Appeals dismissed. 
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Amalgamated Electricity Co. (Belgaum) 
Ltd., Appellant v. Municipal Committee, 
Ajmer, Respondent. 

Civil Appeal No. 708 of 1965, D/- 
25-7-1968. 

(A) Municipalities — Ajmer Mervvara 
Municipalities Regulation (1925), S. 233 

— Civil P. C. (1908), S. 80 — Apphcabi- 
lity — Suit against pubh’c OlBcer in res- 
pect of ‘act’ done in an official capacity — 
‘Act’ includes iUegal omissions — Omission 
must entail penal consequence for public 
officer — Non-discharge of official duty 
by official concerned must amount to 
illegal omission — Suit against Municipal 
Committee claiming amount as surcharge 
due under Notification issued under S. 3 
(2) of Bombay Elcctridly (Surchargc)Act 

— Notice imdcr S. 233 of Regulation is 

“(First Appeal No. 67 of 1956, D/- 
22-9-1964 — Raj.). 
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not necessary — F. A- No. 67 of 1958 
D/- 22-9-19M (Raj) Reversed — Bombay 
Electricity (Surcharge) Act (19 of 1946), 
S. 3 (2) — Words and Phrases — “Ac^ 
includes illegal omissions — General 
Clauses Act (1897), S. 3 (2). 

Before S. 80 of the Civil P. C. can be 
relied on in any suit against a public 
Officer, it must be shown that it is a 
suit in respect of an ‘act’ purporting to 
be done by him in his official capacity. 
In view of the provisions of the General 
Clauses Act, the expression ‘act’ also in- 
cludes illegal omissions. Therefore if 
the suit does not relate to any ‘act’ or 
‘illegal omission’ purporting to be done 
by a public officer in his official capa- 
city, S. 80 will not have any application. 
Similar is the position under S. 233 of 
the Ajmer Merwara Municipalities Regu- 
lation. (Para 7) 

Every omission is not an illegal omis- 
sion. Before an omission can be consi- 
dered as an illegal omission it must be 
shown that the official concerned had 
omitted to discharge some official duty 
imposed on him in pubhe interest. The 
omission in question must have a posi- 
tive content in it In other words the 
non-discharge of that duty must amount 
to an illegality. Failure on the part of 
the Municipality to discharge its liabili- 
ties under the provisions of the Regula- 
tion will not ordinarily become illegal 
omissions. Such omission does not entail 
any penal consequence for the public 
official responsible for it. 

(Para 9) 

Where, therefore, an electricity com- 
pany filed suit against Ajmer Municipal 
Committee claiming certain amount as 
surcharge due under notification issued 
by Chief Commissioner of Ajmer under 
S. 3 (2) of Bombay Electricity (Surcharge) 
Act, no notice under S. 233 of tlie Ajmer 
Merwara Municipalities Regulation was 
necessary before instituting the suit. AIR 
1927 PC 176, Distinguished; AIR 1934 
PC 96, Applied; AIR 1938 Cal 191, Ref.; 
F. A. No. 67 of 1956 D/- 22-9-1954 (Raj), 
Reversed. (Para 12) 

(B) Bombay Electricity (Surcharge) 
Act (as c.vtended to Ajmer Sfenrara under 
Ajmer hfenvara (Extension of Laws) Act, 
1947) (19 of 1946), Ss. 3, 4, 6 — Relative 
scope — Intention of Lcrislature to ho 
gatlicrcd from language of stafulorj' pro- 
wsion — S. 6 docs not in any manner 
control Ss. 3 and 4 — Lc\y of surcharge 
on price of electrical energy supplied for 
street lighting — Notification issued by 
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Chief Commissioner is not without auth- 
ority of law — F. A. No. 67 of 1956, D/- 
22-9-1964 (Rap, Reversed — (Civil P. C. 
(1908), Pre — Interpretation of Statutes 
— Intention of Legislature) 

The provisions of Sections 3 and 4 
clearly empower the Chief Commissioner 
to levy surcharge on the bills for the 
supply of electricity for street lighting. 
Section 4 empowers the licensee to 
collect from the consumer the surcharge 
levied. Municipal councils are not ex- 
cluded from the operation of Ss. 3 and 
4 of the Bombay Act, as extended to 
Ajmer Merwara. Similarly electrical 
energy supplied on file basis of a con- 
tract is not exduded from die operation 
of S. 3. S. 6 does not in any manner con- 
trol Ss. 3 and 4. The intendon of a 
legislature or its delegate has to be 
gathered from the language of the statu- 
tory provisions and not from what it 
failed to say. Ss. 3 and 4 are self-con- 
tained provisions. For taJdng action on 
the basis of those sections no assistance 
is needed from S. 0- Therefore notifica- 
tion issued by the Chief Commissioner 
levying surcharge on the price of the 
electrical energy supplied for street lift- 
ing is not wimout the authority of law. 
F. A. No. 67 of 1958, D/- 22-9-1964 
(Rap, Reversed. (Para 14) 

(q Electricity Act (1910), S. 3 (f), 
Sch. CL (12) — Bombay Electricity (Sur- 
charge) Act, (as extended to Ajmer Mer- 
wara by Ajmer Merwara Extension of 
Laws Act, 1947) (19 of 1916), Ss. 3, 4 — 
Competency of Legislature to provide for 
siir rtiar ge No conflict in Cl* 12 of 
Schedule in former Act and Ss. 3 and 4 of 
latter Act — Notification issued hy Chief 
Commissioner of Ajmer levying sur- 
charge is not ultra vues the provisions 
of Electricity Act — • F. A. No. OT of 1950 
D/- 22-9-1964 (Rap, Reversed — (Cons- 
titution of India, Arts. 246, 254 7 

List in Entry 38) 

Electricity is a concurrent subject both 
under tiie Constitution as well as under 
the Government of India Act, 1935. 
Therefore, the Bombay legislature had 
competency to provide for the levy of 
surcharge so long as the relevant pro- 
vision ^d not conflict with any provision 
in ^ Central Act (Para IS) 

There is no conflirf between CL 12 of 
the Schedule in the Electricity Act and 
Ss. 3 and 4 of die Bombay Act Clanse 
12 prescribes a procedure for setding 
the price of electricity supplied by die 
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licensee for street lighting. It merely 
lays down the machinery for settling the 
price if there is dispute between the con- 
tracting parties. That clause does not 
fix die price to be paid or even the maxi- 
mum price payable. That clause does 
not taxe away power from the State 
le^Iature to impose additional burden 
on die consumer. Under that clause the 
licensee cannot dictate his terms to the 
authority responsible for street lighting. 
Clause 12 imposes no fetters on tiie 
powers of the provincial legislatures in 
the matter of enhancing the price of the 
electricity supplied by the licensee for 
street y ^htin g. Hence, notification issu- 
ed by Chief Commissioner of Ajmer levy- 
ing surcharge tmder Sections 3 and 4 of 
Bombay Electricdty (Surcharge) Acrt is 
not ullxa vires the jrovisions of Electri- 
city Act F. A. No. 67 of 1956, D/- 22-9- 
1964 (Raj), Reversed. (Para 16) 

(D) Constitution of India, Art 133 (1) 
(a) — Appeal under — Supreme Court 
does not exanune contentions which have 
not been examined by appellate court 
(Para 19) 

Cases Referred: Chronological Paras 
(1938) AIR 1938 Cal 191 (V 25) « 

65 Cal LJ 561, Debendra Nath 
Roy V. Official Receiver 12 

(1934) AIR 1934 PC 96 (V 21) = 

61 Ind App 171, Eevati Mohan 
Oas V. fatfodra Mohan Ghosh 10 
(1927) AIR 1927 PC 176 (V 14) = 

54 Ind App 338, Bhagchand 
Dagdusa Gujarathi v. Secy, of 
Slate 10 

Mr. Puishottam Trikamdas, Senior Ad- 
ycwale (Mr. I. N. Shroff, Advocate with 
mm), for Appellant; Mr. B, D. Sharma. 
Advocate, for Respondent 
The following Judgment of the Court 
was delivered by 

HEGDE, J.: This is plaintiffs appeal. 
The Amalgamated Electricity Co. Ltd. 
is the plaintiff in the suit from which 
this appeal arises. It sued the Munica- 
pal Committee, Ajmer, through its Chair- 
man in suit No. 21 of 1951 in the court 
of Sub-Judge, first class, Ajmer. In that 
suit it cdaimed a sum of Rs. 93,520-2-1 
as surcharge due under certain notifica- 
tions issu^ by the Chief Commissioner 
of Ajmer. Out of the said sum, a sum 
of Rs. 28,837-12-5 was claimed as being 
due as Surchaige on the bills issued by 
it in respect or the electricity supplied 
by a to the defendant for street lighting. 
A sum of Rs. 58,143-12-2 was claimed as 
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Surcliarge on its bills in respect of the 
electricity utilised for pumping water m 
pursuance of one of its contracts with 
die defendant. The balance amount was 
claimed as interest on the amounts d^- 
ed. That suit was resisted by the detem 
dant on various grounds, "nie al coiM 
substantially aUowed the plamtiffs claim 
and decreed the suit in a sum ot 
Rs 44461-11-9 with interest and propor- 
tionate costs. The High Court of Rajas- 
than accepting the apped (No. 67 ot 
1956) of the defendant dismissed the 
plaintiffs suit. After obta^g a ceA- 
ficate under Article 133 (1) (a) of 
Constitution, the plaintiff has fded this 
appeal. 

2. The High Court of Rajasthan dis- 
missed the plaintiffs suit on two ^oim J 
namelv (1) that before filing the smtj 
no notice as required by Section ^3 of 
the Ajmer Merwara Municipahties Ref- 
lation, 1925 has been given, and (2) “o 
notification of the Commissioner impo^ 
ing the impugned Surcharge is either b^ 
yond the scope of the provisioi^ of Bom- 
Ly Electridty Surcharge Act, 1946 
&bay Act 19 of 1946) (to be hevem- 
after referred to as the Bombay Ac^ ^ 
extended to Ajmer by the Central Gov- 
ernment in pursuance of the powers con 
tod on it under the Ajmer Merwara 
(Extension of Laws)_ Act, 1947 or m &e 
dtemative the provisions of the Bombay 
a 2™ e ultra vires Qause 12 of the sche- 
dule to the Indian Electricity Act, IpO 
(to be hereinafter referred to as the Elec- 
tricity Act). 

3. In view of the above findings the 
other pleas taken by the defendant were 
not examined. We have to see whether 
to SSSn of to High Court rt m 
accordance with law. 

4, The material facts of the case are 
as follows: 

A company known as Trustees Corpo- 
ration (I) Ltd. took out a hcense from 
the Chief Commissioner of Ajmer on 19tb 
^uary, 1928 under the proiosions of 
the Electricity Act aueionsmg it to gef - 
rate and supply electrical energy %vitliin the 
municipal limits of Ajmer and such ex- 
tensions beyond those ma> 

permitted by the_ Chief Coramissiof r 
from time to time in accordance 'vith the 
conditions mentioned in tlie _ license 
(Exh. 1). Sometime later the said com- 
pany transferred all its rights ai^ 
lilies to Ajmer Electric Supply Ltd. 
The Ajmer Electric Supply Go. Ltd. was 


later amalgamated with the plamtiffs 
company as per the scheme of transfer 
approved by the Bombay High Court. 
The Ajmer Electric Supply Co. Ltd. had 
entered into an agreement (Exh. 20) on 
31rt March, 1932 with the Municipd 
Committee, Ajmer for supplying electri- 
city for street hghting and maintaining 
the street ligh tin g equipments. By an- 
other agreement (Exh. 21) dated 15th 
March, 1939, it undertook to pump water 
from the wells belonging to Municipal 
Committee at Bhaonta. 

5. On September 3, 1948, the Govern- 
ment of India in exercise of the powers 
conferred on it by Seetion 2 of Ajmer 
Merwara (Extension of Laws) Act, 1947, 
extended &e Bombay Act to the province 
of Ajmer Merwara subject to certain modi- 
fications. That notification among other 
modifications omitted the words “or in 
any contract for energy or for main- 
tenance of street lighting equipment” 
found in Section 6 of the Bombay Act. 
The other modifications made are not 
relevant for our present purpose. After 
the extension of the Bombay Act to 
Ajmer Merwara, the Ajmer Electric 
Supply Co. Ltd., apphed under S. 3 of the 
Bombay Act to the Chief Commissioner 
for imposing Smeharge as provided in 
that section to meet its increased cost 
On September 19, 1948, the Chief Com- 
missioner directed that the Bombay Act 
as modhEied shall apply to tivo under- 
takings including Ajmer Electric Supply 
Co. Ltd., Ajmer. There was another 
notification on September 19, 1948 but 
that is not relevant for our present pm- 
pose. On Mardr 29, 1949, the^ ^ Cluef 
Commissioner issued the notification 
herein set out below in substitution of 
the notification issued by him on Septem- 
ber 19, 1948. 

“CHIEF COMMISSIONER’S OFFICE, 
AJMER. 

No. 6/5/48-LSG. Dated Ajmer, the 
29th March, 1949. 

To be substituted for the notification 
bearing the same number and date. 

Orders by tlie Chief Commissioner, 

Ajmer Menvara. 

NOTIFICATION 

No. F/8-4-n(CO)-II Dated Ajmer, 

the 19lh September, 1948. 

In exercise of the powers conferred by 
sub-section (2) of Section 3 of iho Bom- 
bay Electricity (Surcharge) Act, 19.6 
(jtiX of 1946) as extended to tlio Ajmer 
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Merwara by the Government of India, 
Ministry or Home Affairs NotificatioD 
No. 8/9/46UJudicial, dated the 3rd Sep- 
tember, 1948, and in accordance with 
the recommendations made by the Eleo. 
tricity Advisory Board constituted by him 
under Section 35 of die Indian Electri- 
city Act, 1910, the Chief Commissioner, 
is pleased to fir for a period of two 
years from the date of this Notification, 
the following rates of surcharge on the 


drakes for energy leviable by the Ajmer 
and Beawar Electric Supply Companies: 

(1) For supplies made under standard 
tamfs: 

(Q Ajmer Electric Supply Co- Ltd, 
Ajmer 20 per cent 

(ii) Beawar Electric Supply Co. Ltd, 
Beawar 15 per cent. 

(2) For supplies made imder special 
contracts, other than those made with 
Municipal Committee for street lighting. 


Ajmer Electric Supply 
Co. Ltd., Ajmer and 
Beawar Electric Supply 
Co. Ltd, Beawar. 


0.007 of an anna per 
imit (Kw. hour) per 
rupee increase in the 
price of oil beyond 
the basic price of 
Rs. 90 per ton. 


(3) For supplies for Munidpal Street lifting made under special contracts 


Ajmer Electricity Co- 
Ltd, Ajmer and Bea- 
war Electric Supply 
Co. Ltd, Beawar. 


0.128 of an anna per 
month per each rupee 
advance in price of 
fuel oil beyond the 
basic price of Rs. 90 
per ton for each 60 
wattage lamp and 



The surcharge is leviable on the actual energy consumed and not on the stand- 
ing charges of motors and meters. By order 


(Sd.) A N. Lai 
Secretary to the Chief 
Commissioner, 
Ajmer Merwara.** 


On the basis of that notlBcaticra the Aj- 
mer Electric Supply Co. Ltd. called 
upon die defendant by means of a law- 
yers’ notice dated ISm August, 1931 to 
pay the surdiarge detailed therein. As 
the defendant did not comply with the 
demand made, the plaintiff after the 
amalgamation mentioned earlier institu- 
ted the present suit 

6. It is not necessary to deal widi the 
various pleas taken by the defendant in 
resisting the plaintiffs suit Some of 
those pleas have been ^ven up; some 
have not been considered by the High 
Court The plaintiffs suit has been dis- 
missed by the High Court solely on the 
grounds mentioned above. If the plain- 
tiff succeeds in satisfying diis court that 
the view taken by the High Court is 
wrong then the matter %vill have to go 
back to the High Court for decision on 
questions left undecided. 

7. We shall first take up the ques- 
tion of notice under Section 233 of Aj- 
mer Merwara Munidpalilies Regulation. 
The contention of tire defendant is that 


the notice issued is hivalid inasmuch as 
the same was issued on behalf of the 
Ajmer Electric Supply Co- Ltd. after that 
company was amalgamated wii &e 
plaintiff. The next ground of attack is 
that the said notice is invalid because it 
does not set out the name and the place 
of abode of the intending plaintiff. These 
contentions have commended themselves 
to the learned Judges of the Hi^ Court 
Section 233 of the Ajmer Merwara Muni- 
cipality Regulation prescribes: 

"Section 233: Suits against Committee or 
its officers. — ^No suit shall be in- 
stituted against a Committee, or 
against any member, officer or servant 
of a Committee, in respect of any act 
purporting to be done in its or his official 
capacity, imtil the expiration of one 
month next after notice in writing has 
been, in the case of a Committee, de- 
livered or left at its office, and in the 
case of an officer or servant, delivered 
to him or left at his office or place of 
abode, stating the cause of action and 
the name and place of abode of tiie in- 



1969 


Amalgamated Electricity Co. 

tending plaintiff; and nnless the plaint 
contains a statement that such notice has 
been so delivered or left: 

Provided that nothing in this section 
shall apply to any suit instituted rmder 
S. 54 of the Specific Relief Act, 1877 
(I of 1877).” 

So far as suits against pubh'c officials are 
concerned this section is an exact re- 
production of Section 80, Civil Procedure 
Code. But Section 80, Civil Procedure 
Code has tvvo parts namely: 

(1) Suits against Governments, and 

(2) Suits against public officers in res- 
pect of acts piuporting to be done by 
those public officers in their official capa- 
city. 

So far as suits against Governments are 
concerned, they cannot be validly insti- 
tuted \vithout giving a notice as requir- 
ed by Section 80, Civil Procedure Code. 
But when we come to suits against pubh'c 
Officers, Section 80, Civil Procedure 
Code applies only to suits in respect of 
any ‘act’ purporting to be done by a 
public officer and that in his official 
capacity. Hence before Section 80 can 
be relied on in any suit against a pubh'c 
officer, it must be shown that it is a suit 
in respect of an ‘act’ purporting to be 
done by him in his officii capacity. In 
view of the provisions of the General 
Glauses Act, the expression ‘act’ also in- 
cludes illegal omissions. Therefore if 
the suit does not relate to any ‘act’ or 
‘illegal omission’ purporting to be done 
by a pubh'c officer in his official capa- 
city, Section 80 will not have any appli- 
cation. Similar is the position under 
Section 233 of the Ajmer Merwara Muni- 
cipalities Regulation. 

8. The stand taken by the plaintiff 
is that in tire instant case no notice 
imder Section 233 of Ajmer Merwara 
Municipalities Regulation was necessary, 
alternatively it was urged that if such a 
notice is necessary, the notice issued com- 
plies with the requirements of law. If 
the first alternative is accepted there is 
no need to go into the question as to the 
validity of the notice issued. 

9. In the suit, the plaintiff does not 
complain of any act done by Uie defen- 
dant nor does it say tliat tlie defendant 
was guilty of any illegal omission. The 
plaintiffs case is as mentioned earh'er 
that in riew of the notification issued by 
tlie Chief Commissioner on March 29, 
1949 [Exh. 13 (B)3, it was entitled to re- 
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cover from the defendant the amount 
claimed. The stand taken by the defen- 
dant is that the levy of surcharge is in- 
valid. Whether the contention is sustain- 
able or not there is no doubt that it is 
bona fide contention- That contention 
had commended itself to the Hi^ Court 
Every omission is not an illegal omission. 
Before an omission can be considered as 
an illegal omission it must be shown that 
the official concerned had omitted to 
discharge some official duty imposed on 
him in public interest The omission in 
question must have a positive content in 
it In other words the non-discharge of 
that duty must amount to an illegality. 
We are told that under the provisions of 
the Ajmer Merwara Municipalities Regu- 
lation, it is the duty of the Municipal 
Council to discharge all its liabilities. In 
that connection reference was made to 
certain provisions of the said regulation. 
But the failure on the part of the Muni- 
cipality to discharge its liabilities will 
not ordinarily become illegal omissions. 
The municipality or its members or 
office-bearers cannot be punished for 
their failure to pay the amount due to 
the plaintiff. To put it differently the 
omission complained does not entail any 
penal consequence for the pubh'c official 
responsible for it. If every omission is 
considered as an illegal omission and 
therefore an ‘act’ either vinthin the mean- 
ing of Section 80, Civil Procedure Code 
or Section 23-3 of the Ajmer Merwara 
Municipalities Regulation then the dis- 
tinction between tire first part of S- 80, 
Civil Procedure Code and its second 
part disappears. If that is so, it follows 
that in every suit against a public officer 
relating to his public duty, the issuance 
of a notice is a condition precedent. That 
in our opinion would be re-\vriting the 
section. 

10. It is true that in Bhagchand Dag- 
dusa Gujaratlii v. Secretary’ of State, 54 
Ind App 3-38 = (AIR 1927 PC 176), the 
Prhy Council laid dovm that Section SO 
should be strictly complied with and is 
applicable to all forms of action and all 
kinds of reliefs claimed against the Gov- 
ernment. But here in this case we are 
not concerned with a claim against the 
Government. Tliercfore that decision 
has no application to the facts of (ho 
present case. The case which is relevant 
for our present purpose is Res-ati Mohan 
Das V, Jatindra Mohan Ghosh, 61 Ind 
App 171 = (AIR 1931 PC 90). Tlicrcin 
a manager of an estate appointed under 
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Section 95 of the Bengal Tenancy Act, 
18^ executed a mortgage in favour of 
the predecessor of the plaintiff tiierein 
after obtaining the sanction of the local 
court. liie successor of that manager 
failed to discharge the mortgage debt. 
Consequently the plaintiff brought a suit 
against him for obtaining a mortgage 
decree. That suit was resisted on the 
ground that the plaintiff had failed to 
give the notice prescribed by Section _80, 
Civil Procedure Code before instituting 
the suit. That plea succeeded in the 
High Court The Judicial Committee of 
the Privy Council reversed the decree of 
the High Court holding that the failure 
on the part of the respondent to dis- 
charge the mortgage cannot be consider- 
ed as an 'act' witto the meaning of Sec- 
tion 80, Civil Procedure Code. In the 
course of the Judgment Sir George Lo\vn- 
des speaking for the Board observed 
thus: 

“On the alternative contention their 
Lordships are unable to bold that non- 
payment by respondent 1 is an “act p^- 
porting to be aone by“ the manager “to 
nls ouiclal capacity”. Under the gene- 
ral defitotlons contained to S. 3, General 
Qauses Act, 1897 an “act" nright 
Include an Illegal omission ‘but there 
clearly was no illegal omission to the 

E resent case.’ It is also difficult to see 
ow mere omission to pay either inte- 
rest or principal could be an act pur- 
po^e to be done by the manager to 
Eb omcial capacity.” 

(emphasis (here into ‘ ’) supplied). 

11. At this stage we would like to 
emphasise the observations of their Lord- 
ships “but dearly there was no illegal 
omission in the present case”. This ob- 
servation Shan'S that a mere omission to 
discharge the debt %vithout anything 
more is not an illegal omission. It is 
true that in that case, &e court proceed- 
ed further and observed: 

The mortgage imposed no personal 
liability upon the manager, but merely 
provided that if payment was not made 
the mortgagee would be entitled to rea- 
lise his dues by sale through the Court, 
and this was all that the appellant sought 
by his suit. The manager for the tiiiie 
being no doubt had an option to pay to 
order to save the sale, but failure to 
exercise an option is not in any sense a 
breach of duty. The appellant made no 
daim against respondent 1 personally. 
He was there omy as representing the 
estate of which the sale was sought In 
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tiieir Lordships’ opinion, such a suit is 
not within the anmit of Section 80 and 
no notice of suit was required.” 

12. It is possible to read this passage 
as merely setting out the iacts of that 

articular case and the equitable consi- 
erations arising therefrom and not as 
the raUo of the decision. Even if wo 
consider that passage as one of the rea- 
sons given in support of the decision, 
the strength of the earlier ratio is not 
weakeneoT The interpretation placed by 
us on that decision is the same as that 
placed by the Calcutta High Court in 
Debendra Nath Roy v. Offidal Receiver, 
AIR 1938 Cal 191. Mr. Sbarma reads to 
us several decisions of the various High 
Courts wherein it has been laid down 
that a suit brought in respect of breach 
of contract by a public offidal is an ‘actf 
within the meaning of Section 80, Cii^ 
Procedure Code, Similarly illegal omis- 
sions have been held to be ‘acts' under 
that section. In some of the decisions 
it was held that the second part of Sec- 
tion 80, Civil Procedure Code applies 
only to actions on torts committed by 
public offidals, in the ^charge of theu* 
pubbc functions. There is conflict of 
judicial opinion on that point. For our 
present purpose it is not necessary to 
resolve that conflicL Stiffice it to Bay 
that in the present case, the plaint does 
not complain of any 'act' or even an ille- 
al omission on the part of &e defen- 
ant Henco we agree with Mir, Pur- 
sbottam Tricumdas that no notice under 
Section 233 of the Ajmer Merwara Muni- 
cipalities Regulation was necessary before 
instituting the suit. In that view it is 
not necessary to consider whether the 
notice relied on by the plaintiff meets 
the requirements of the law. 

13. This takes us to the validity of 
tile notification issued by the Chief Com- 
missioner of Ajmer on March 29, 1949 
levying certain surdiarges on the consu- 
ineis of electricity supped by the plain- 
tiff. Section 6 of the Bombay Act as it 
originally stood read: 

“The provisions of the Act shall apply 
notwithstanding anything to any other 
law or any license or sanction granted 
under the Principal Act or in any con- 
tract for energy or maintaining street 
light equipments.” 

The notification extending this Act .to 
Ajmer Merwara modified that section 
and the modified section reads: 

“The provisions of tije Act shall apply 
notwithstanding anything in any other 
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law or any license or sanction granted 
under the Principal Act” 

The words ‘Principal Act’ refer to the 
Electricity Act On the basis of this 
modification it is urged on behalf of the 
respondent that the Chief Commissioner 
was not competent to levy the impugned 
surcharge. From the fact that certain 
words were omitted in Section 6, we are 
asked to assiune that the Government of 
India intended that no surcharge should 
be levied on the bills issued to the defen- 
dant for the supply of electrical energy 
for street lifting and in respect of 
energy utilised for pmnping water. We 
do not know why the words in question 
were omitted from Section 6. But to 
our mind the omission of those words 
does not in any manner affect the provi- 
sions contained in Sections 3 and 4 of 
ibe Bombay Act. Now we shall set out 
Sections 3 and 4 of the Bombay Act 
They read: 

“Section 3. — (1) Any licensee or sanc- 
tion-holder may apply to the Provincial 
Government in the prescribed form for 
firin g a rate of siucharge on the charges 
for energy or street lighting equipment 
lewable by him under the terms of his 
licence, sanction or contract, as the case 
may be. Such application shall be ac- 
companied by such calculations as may 
be prescribed. 

(2) On receipt of an application rmder 
sub-section (1), the Provincial Govern- 
ment may, if it considers that a surcharge 
is desirable in the case of such licensee 
or sanction-holder, by order notified in 
the Official Gazette, fix the rate of sur- 
charge. 

(3) The rate of surcharge fixed under 
sub-section (2) shall not exceed: 

(a) 33^^ per centum in the case of 
undertakings where diesel oil is used for 
tte generation of energy. 

20 per centum in the case of xmder- 
takmgs where steam is used for the 
generation of energy. 

(4) In the order fixing the rate of sur- 
charge under sub-section (2), the Provin- 
dal Government may specify such condi- 
tions as it may think fit to be observed 
by die licensee or sanction-holder. 

(5) Witliout prejudice to the generality 
of the power contained in sub-section (4), 
the Prosincial Government may require 
the execution of an rmdertaking in the 
prescribed form by tlie licensee or sanc- 
tion-holder tliat his profits in excess of 
tho prescribed limits shall be transfer- 
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red to a Rates Stabilization Reserve for 
prescribed purposes, 

(6) "^e Provincial Government may at 
any time e nhan ce or reduce by a like 
order the rate fixed under sub-s. (2). 

Section 4. — ^Licensee and sanction- 
holder not to supply energy at charge 
other than charge surcharged. — ^Upon the 
rate of surcharge being feed by die Pro- 
vincial Government from time to time 
in accordance with this Act, it shall not 
be lawful for the licensee or sanction- 
holder concerned except with the preri- 
ous sanction of the Provincial Govern- 
ment to charge at other than charges 
surcharged at the rate for die time be- 
ing so feed: 

Provided that no surcharge or any sub- 
sequent revision thereof shall affect 
charges leviable for any period not 
covered by the relevant order of the 
Provincial Government,” 

14. The provisions contained therein 
clearly empower the Chief Commissioner 
to levy surcharge on the bills for the 
supply of electricity for street h’ghting. 
Section 4 empowers the licensee to col- 
lect from the consumer the surcharge 
levied. Mimicipal Councils are not ex- 
cluded from the operation of Ss. 8 and 4 
of the Bombay Act as e,xtended to Ajmer 
Merwar. Similarly electrical energy sup- 
ph’ed on the basis of a contract is not 
e.xcluded from tlie operation of Sec. 3. 
That much is dear from the language 
of that section. We see no reason to 
read into that section an exception in 
the case of Mum’cipal_ Councils or elec- 
tridty suppHed for street lighting under 
a contract. Section 6 does not in any 
manner cut dovm die operation of Sec- 
tions 3 and 4. In our opinion that sec- 
tion as it stood originally or as modified 
has no impact on Sections 3 and 4. 
Charges for the supply of energy for 
street lighting are ordinarily payable by 
the Municipd Councils. Generally speak- 
ing it is the Municipal Councils tliat pro- 
ride street lighting. Possibly Section 6 
was included in the Bombay Act as a 
matter of abundant caution. It is not 
denied diat tlie Bombay Legislature had 
competence to enact tliat Act. Wc .shall 
presently examine tlie contention that 
that Act is ultra rires the provisions of 
Electridty Act and therefore tlie provi- 
sions of that Act should not be given 
effect to. But for the present we arc 
assuming that that Act is valid and pro- 
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ceed to examine flie impact of Section 6 
ion Sections 3 and 4. We think that See- 
Ition 6 does not in any manner control 
'Sections 3 and 4. The intention of a 
legislature or its delegate has to bo 
gathered from die language of the statu- 
tory provisions and not from what it 
faded to say. If because of modificab'on 
of Section 6, the provisions contained in 
Sections 3 and 4 coidd not be amlied in 
the case of supply of electrical energy 
for street lifting under a contract then 
lit could have been said that the notifi- 
'cation issued by the Clu'ef Commissioner 
was without the authority of law. But 
that cannot be said in this case. The 
provisions in Sections 3 and 4 are self- 
contained provisions. For taking action 
on the basis of those sections no assis- 
tance is needed from Section 6. There- 
fore we diink the Court was >VTODg 
in opining that the notification issued by 
the Chief Commissioner levying sur- 
charge on the price of the electrical 
energy supplied for street lighting was 
without the authority of law. 

15. We shall now examine the con- 
tention that the nottficatioQ issued by 
the Chief Commissioner on March 29, 
1949 is ultra vires the provisions of the 
kiectricity Act On this aspect the argu- 
ment on behalf of the respondent pro- 
ceeded thus: Section 3 (f) of that Act 
provides “Aat the provisions contained 
in the Schedule shall be deemed to be 
incorporated with and to form part of, 
every license granted imder this Act, save 
in so far as they are expressly added to, 
varied or excepted by the license, and 
subject to any such additions, varia- 
tions or exceptions which the State Gov- 
ernment is hereby empowered to make, 
apply to the undertaking authorised fay 
ie license: 

(Proviso is not relevant for our present 
purpose). 

Clause 12 of the Schedule as it stood at 
the relevant time read: 

‘OCn. Charge for supply for public 
lamps. — The price to be charged by die 
licensee and to be paid to him for energy 
supplied for the public lamps, and the 
mode in which those charges are to be 
ascertained shall be settled by agreement 
between the licensee and the (State 
Government) or the local aufiiority; as 
die case may be, and, where any ^fer- 
ence or dispute arises, the matter shall 
be detennined by arbitration.'’ The argu- 
ment proceeded. 


Electricity Act which is a Central legisla- 
tion lays down that the price to be 
charged by the licensee and to be paid 
to hun for the electrical energy supplied 
for street lighting shall be settled eiflier 
by agreement between the licensee and 
the State Government or the local autho- 
rity as the case may be or, and, where 
any difference or dispute arises the 
matter should be determined by arbitra- 
tion; the price so fixed cannot he altered 
in any manner; levying surcharge is but 
€me mode of enhancing die price to be 
paid; such a course is violative of CL 12 
of the Schedule in the Electricity Act; 
hence it must be held that the Chief 
Commissioner had no power to levy any 
sundiarge which would interfere wim 
the mandate of Clause 12. It was not 
said before us nor before the High Court 
diat the Bombay legislature had no com-, 
petence to enact the Act Electricity is 
a concurrent Subject both imder the Con- 
stitution as well as under the Govern- 
ment of India Act 1935. Therefore quite 
dearly the Bombay le^lature bad com- 
petence to provide for the levy of sur- 
charge so long as the relevant provision 
did not conflict with any provision in 
the Central Act. Hence the question Is 
whether Sections 3 and 4 are in conflict 
with Clause 12 of the Sdiedule of the 
Electricity Act? If the two can coexist 
then there is no question of conflict be- 
tween the two. 

16. We see no conflict between CL 12 
of the Schedule in the Electridty Act and 
Sections 3 and 4 of the Bombay Act 
Clause 12 prescribes a procedure for 
settling the price of electricity suppli^ 
by the licensee for street lighting. It 
merely lays down the machinery for sett- 
ling the price if there is dispute between 
the contracting parties. That clause does 
not fix the price to be paid or even the 
maximum price payable. We fail to see 
bow that dause takes away the poiver 
from the State Legislature to impose ad- 
ditional burden on the consumer. AD 
that clause means is that the licensee 
cannot dictate his terms to the authority 
responsible for street lighting, We are 
unable to agree with the learned Judges 
of the Hi^ Court that incoiporatujg 
Clause 12 of the Schedule, the Centrd 
legislature intended that under no edr- 
cumstance the liability of die consumer 
can be increased beyond what is agreed 
during the continuance of the contract 
In our opinion, it imiioses no fetters on 
the powers of tiie provincial legislatures 
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in the matter of enhancing the price of 
tire electricity supplied by the licensee 
for street lifting. 


17. For the reasons mentioned above 
we are imable to agree with &e High 
Court that either the suit is bad because 
of want of a valid notice under Sec. 233 
of the Ajmer Merwar Municipalities 
Regulation or that the notification im- 
posing smrcharge is invalid for any rea- 
son. 

18. Under the notification imposing 
surcharge the plaintiff is not entitled to 
get any additional sum as regards the 
pumping of water. Under that notifica- 
tion to the extent it is applicable to this 
case surcharge is levied only on the price 
of electrieal energy supplied under a con- 
tract for street lighting and not in res- 
pect of the price of the electrical energy 
used for pumping water. Under Ex, 21 
the plaintiff entered into an agreement 
to pump water for a fixed consideration. 
For so doing it may have to utilise the 
electricity produced by it but that does 
not amoimt to supplying electricity to 
the Municipal Council much less supply- 
ing electricity for street lighting. From 
Clause 8 of that agreement it is seen 
that the parties to that agreement con- 
templated the pumping of water by us- 
ing Oil Engines though ordinarily it 
was expected that it will be done by 
electric^ energy. It is true that Cl. 20 
of the agreement provides that the Muni- 
cipal Council shall have first claim over 
other consumers for the supply of energy 
for pumping such quantity of water as 
may be required from the wells at 
Bhaonta. In construing the true nature 
of the contract entered into between the 
parties, the contract has to be read as a 
whole and if so read it is dear that what 
the plaintiff undertook was to pump 
water from the wells in question and not 
to supply any electrical energy. Hence 
we are in agreement with the learned 
Judges of the High Court that the plain- 
tiffs case in this regard should fail. 

19. Mr. Sharma urged tiiat tlie Hi^ 
Court had not thought it necessary' to 
dedde certain contentions advanced on 
behalf of tlie defendant in wew of its 
condusions set out earlier. He told us 
that the defendant had pleaded that the 
plaintiff failed to prove the quantum of 
surcharge payable by the defendant. It 
also contended tliat the notification under 
whidi the surcharge is Icricd cannot 
har'c retrospective operation and tliat no 
surcharge W'as lewable under that notifi- 


cation on the charges in respect of main- 
taii^g street lighting equipments. Ac- 
cording to the learned Counsel for the 
^a in tif f there is no merit in any one of 
these contentions. As mentioned earhen 
the Hi^ Court has not gone into these 
contentions. It is for that court to exa-j 
mine those contentions. This court does 
not ordinarily examine contentions which 
have not been examined by the appel-j 
late court. It is best that these ques- 
tions should be gone into by the High 
Court 

20. In the result we allow this appeal, 
set aside the judgment of the High Court 
and demand the case back to the High 
Coi^ for deciding the issues that remain 
to be decided. The costs of this appeal 
shall be costs in the cause. 

SSG/D.V.C. Appeal aUowed- 
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, C^) Nairn, Allalia- 

oad. Appellant v. The Labour Court 
Allahabad and others. Respondents. 

Civil Appeal No. 958 of 1966, D/- 5-8- 
1968. ' 

Industrial Disputes Act (1947), Ss. 23, 
24, Sch. IT, Items 1 and 3 — Dismiss^ 
of workmen for participating in illegal 
strike — Order based on warning given 
in respect of previous strike in disregard 
of settlement — Dismissal held mala fide 
and vindictive ~ U. P. Industrial Dis- 
putes Act (1947), Section 6-S (4). 

Normally tlie imposition of a punish- 
ment for misconduct, under the Stand- 
ing Orders, is a managerial function 
which cannot be interfered wth by the 
Labour Court But where even after 
there was an agreement that the manage- 
ment would not be take disciplinary 
action in respect of a strike, the manage- 
ment issued a warning for tin's strike 
after the workmen had taken part in the 
subsequent illegal strike and passed an 
order of dismissal of workmen taking 
into account the warning, tlie order of 
dismissal could not be said to be bona 
fide. Tlie issue of warning in respect of 

° (Adjudication Case No. 78 of 1965, D/- 
16-9-1963 — All. Labour Court.) 
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teen days of the receipt of the notice, in 
sympathy with the workers of the Swa- 
d^hi Cotton Mills, Naini. The exact 
d^e, on wMch the strike was to take 
place, was not given in the notice, as 
required under sub-section (4) of Sec. 68 
of the U. P. Industrial Disputes 


fiist strike long after the second 
was with a view to create a sound for 
punishment and dismissal in the subse- 

_ .esUKnrT trt fhft SRPOnd 


quent proceedings, relating to the second 
rtWVp and as such, the action of the 


strike, _ 

management was not bona tiae. 

(Para 17) 

Mr. H. R. Gokhale, Senior Adwcate 
{Mr. O. P. Malhotra, Advocate and Mr. 
J. B. Dadachanji, Advocate of M/s. J. B. 
Dadachanji and Co. with him), for A^ 
peUant; M/s. R- Vasudev PiUai 
Subodh Maikandeya, Advocates, for Res- 
pondents (Nos. 2 (a) to 2 (k)). 

The following Judgment of the Court 
was delivered by 

VAIDIAUNGAM, J.: In this appeal, 


1947 (hereinafter referred to as the Act). 
On April 9, 1964, the respondent Union 
again initiinated to the management 
about the worbnen’s intention to go on 
strike on April 10, 1964, and offered to 
work on a Sunday, so that there would 
be no loss of production; but the manage- 
ment intimated the Union that the fac- 
tory would work on April 10, 1964. A 
tolin strike actually toolc place, on April 
10, 196L This str^e will be termed as 


by special leave, the question, that arises the second strike, in these proceedings. 

Lib^“cSu^’'AlSSab?4 4. In re^ct of tte to to 

dated September 16. 1963, directing to Management had, on March 28,19% 
Saleiient of sir workmen, referred to ch^e-sheeted, for going on an fflegj 
£ to order of reference ia l^ed. 

2. The facts leading up to the aw^ jjjg present award- A Joint 

may be referred to. There was a s^ke, reply was sent, by the concerned work- 
in the establishment of the ap^euant men, on April 9, 1964, to the manage- 


company, from hfarch 18, 1964. 
was a meeting of the District Ind^tiim 
Relations Advisory Committee, on Ma^ 
29, 1964, presided over by the Dismct 
Magistrate of the area. , Representetives 
of the management and the workmen, 
attended the said meetine. The p^ 
ceedings of the meeting show that the 
Advisory Committee decided to appeal 
to the appellant not to take any action 
against the workers, on the ground ttol 
they had gone on strike, from March 
1964. There was an appeal to the Dis- 
trict Magistrate, Allahabad, to relea^ 
as a gesture of goodwill, the arrested 
employees of the company, who were 
not involved in violence. The Union, 
representing tiie workers of the appel- 
lant, in turn decided to call off the strike 
and diTCTted the workmen to resume 
work with effect from the morning of 
March 30, 1964. There is no contro- 
versy die strike was caRed off, and 
rM^rtoin workers, who had been arrested 
in connection with the strike were also 
released from jail, on March 29, 1961 
itself. This strike %vill be referred to, as 
the first strike in the course of Riis judg- 
ment 


ment, drawing their attention to the deci- 
sion of the District Industrial Relations 
Advisory Committee, dated Mar^ 29, 
19(M. and ^e settlement, arrived at 
Bieiein, between the management and 
the Um'on., The workmen also requested 
the management, not to disobey the deci- 
sion of the Committee. The appellant 
sent a communication, on April 10, 1964, 
to the workmen, stating that they had 
not made any commitment, at the meet- 
ing on March 29, 1964, that the manage- 
ment would not proceed with the taking 
of disciplinary action, against an em- 
ployee, who committed a miscondud 
according to the Standing Orders of the 
Company. Hie workmen were again 
directed to furnish, within 24 hours, ^eir 
reply, if any, to Ae charge-sheet dated 
March 28, 1964. 


3. On March 20, 1964, the respondent 
Union >ia6 given to the appellant another 
notice, stating that the workmen of tiie 
appeH^t company would be going on 
a token sbike, for one day, after four- 


5. On May 8, 1964, the Acting Works 
Manager, or the appellant company, 
passed orders, warning the concerns 
^vorkmen, for having misconducted 
themselves, as stated in the charge-sheet 
dated March 28, 1984. It is further 
stated, in this order, diat after hearing 
die explanation, furnished by the work- 
men, die management holds the work- 
guilty of misconduct, for which 


they c^d have been dismissed; but the 
management has taken a lenient view 
and, hoping that the misconduct will not 
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be repeated, administers an earnest warn- 
ing. 

6. In respect of the second strike, 
which took place on April 10, 1964, the 
management charge-sheeted, on April 16, 
1964, thirteen workmen, for going on 
illegal strike, which is a misconduct, 
imder sub-clause (2) of Clause 21, of the 
Certified Standing Orders of the com- 
pany, and as the strike was in violation 
of sub-section (4) of Section 6-S of the 
Act. There was a further charge that 
the workmen, concerned, had intimidat- 
ed and prevented other willing workers 
from going to work. The worlmen were 
directed to offer their explanation, as to 
why disciplinary action need not be 
taken for their conduct 

7. On April 17, 1964, the thirteen 

workmen, jointly sent a reply saying that 
&e strike, on April 10, 1964, was legal, 
and due notice had been given, under 
the provisions of the Act They also 
denied having intimidated, or restrained, 
any w illin g worker from going to work. 
They further stated that they had not 
committed any misconduct. The manage- 
ment proceeded to conduct an inquiry, 
against the thirteen workmen, and Sri 
K. D. Gupta, an officer of the company, 
was entrusted \vith the conduct of the 
said inquiry. Shri Gupta accordingly 
conducted an enquiry on April 20, 1964, 
and sent his report to the Acting Works 
Manager, on April 24, 1964. After re- 
ferring to the conduct of the inquiry pro- 
ceedings, Shri Gupta has stated that the 
thirteen workmen are guilty of partici- 
pation in an illegal strike, on April 10, 
1964, and, as participation in an illegal 
strike, is a misconduct, under Cl. 21 (2) 
of the Certified Standing Orders of the 
Company, the workmen concerned are 
guilty of misconduct; but, regarding the 
charge of intimidation and incitement, 
the inquiry officer found that the said 
charge was not established. 

8. On May 22, 1964, the Acting 

Works Manager of the appellant accept- 
ed die report of Shri Gupta and passed 
orders, administering a warning, to seven 
out of die thirteen, workmen; but, re- 
garding the remaining six workmen, the 
Works Manager, after taking into ac- 
count die warning that had been admi- 
nistered to them, on May 8, 1964, for 
going on an illegal strike (referring to 
the first strike), passed orders dismissing 
them from serviee, 

9. The Union raised a dispute, re- 
garding the dismissal of the six workmen 


and aecordingly the said dispute was 
referred to the Labour Court, Allahabad, 
for adjudication. 

10. The case of the workmen was 
that the strike, on April 10, 1964, was 
legal, and that the domestic inquiry, con- 
ducted by Shri Gupta, was neither 
bona fide, nor fair. ITiey also contend- 
ed that in view of the settlement, arrived 
at on March 29, 1964, in respect of the 
first strike, the management had no right 
to take any action, by way of warning 
the workmen, as it purported to do, on 
May 8, 1964, Taking die said warning 
into account, for the purpose of impos- 
ing the punishment of dismissal, amount- 
ed to a vindictive conduct, on the part 
of the management, and, therefore, the 
order of dismissal was illegal. 

11. The management^ on the other 
hand, contended that the strike, that took 
place on April 10, 1964, was illegal, as it 
was not in accordance with the provi- 
sions of the Act and participation, in 
such illegal strike, was a misconduct, 
under Cl, 21 (2) of the Standing Orders 
of the Company and, such misconduct 
could be punished by dismissal, imder 
Cl. 22. According to the management, 
the inquiry proceedings, conducted by 
Shri Gupta, were qm'te fair, and bona 
fide, and the worlonen were given full 
opportunity to participate in the inquiry 
proceedings. They also pleaded that 
the management was entitled, to impose 
punishment for misconduct, by taking 
into account the previous conduct of the 
workmen concerned; and, in this case, 
the warning, recorded against tibem on 
May 18, 1964, was legitimately and pro- 
perly taken into account, inasmucli as 
the management had not agreed to m'th- 
draw the proceedings, against the work- 
men, 

12. The Labour Court has upheld the 
plea of the management, that the second 
strike, on April 10, 1964, being contrary 
to sub-s. (4) of S. 6-S, was illegal under 
S. 6-T of the Act; but it has further held 
that, nohvitlistanding llie infirmity in tlio 
notice, issued by the workmen regarding 
die second strike, all the managements 
in the area, including the appellant, were 
fully aware of tlie fact of the intended 
token strike on April 10, 2961 Tlie 
Labour Court has furtlier held tliat tlie 
inquiry proceedings, conducted by Shri 
Gupta, were bona fide and fair, and 
tliey suffered from no infirmity, wh.itso- 
ever. The Labour Court furtlicr holds 
that, though normally imposing of a 
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punishment, for misconduct, under flie 
Standing Orders, is a managerial func- 
tion, m this case, the appellant was not 
justified in taiing into account the warn- 
ing, recorded on May 8, 1964, in respert 
of the first strflce. It is the fiirther vie%r, 
of the L^our Court, that the continu- 
ance of disciplinary proceeding, and re- 
cording of warning, on May a, 19&1, by 
the appellant, against the six concerned 
workmen, in respect of the first strike, 
was \rith a view to create a ground for 
punishment and dismissal, in the subse- 
quent proceedings, relating to the second 
sbike, and, as such, die action of the 
management was not bona fide. The 
Labour Court, in this connection, refers 
to the prtJcee^gs of the District Jrjdus- 
trial Belations Advisory Committee, that 
took place on March 29, 1964, in the 
presence of die representatives of the 
appellant, and the Union, and die Labour 
Osurt is of the view that a settlement 
had been arrived a^ by which the manage- 
ment has agreed, not to take any dis- 
dplinary action, against the worked in 
connection with the first strike. Ulti- 
mately, the Labour Court holds that the 
punishment of dismissal, inflicted on the 
six workmen, by the appellant, on 
htay 22, 1964, is imconsdon^le and un- 
justed, and not recorded in a bona fide 
maxmer. In consequences, the order o! 
dismissal, passed against the six concern- 
ed workmen, namra in the anneiure to 
the order of reference, was Set aside and 
the workmen were directed to be 
instated with 50 per cent back wages. 

13. We have fairly elaborately refer- 
red to the •N'arious circumstances, leading 
to the passing of the order of dismissal, 
by the management in order to appre- 
ciate the contentions, urged on beh^ of 
the management, th^ die Labour ^urt 
had co mmi tted a serious illegality, in 
interfering with an order, passed by the 
management, for misconduct, as provid- 
ed under the standing orders of the com- 
pany. 

14. Mr. H- R. Golhale, learned coun- 
sel, for die appellant, raised two con- 
tentions before us: (i) that the finding of 
die Labour Court, that at the meeting 
of the District Industrial Relations Com- 
mittee, held on March 29, 1964, the ap- 
pellant agreed not to t^m disdplinaiy 
action, against its workmen, in respert ot 
die striJ®, is erroneous; and (si) that 
having held that the second strilce was 
illegal, as being contrary to sub-s. (4) of 
S. 6-S of the Act; die Labour Court hj< 


committed an error in interfering wiQi 
the act of the management, when it im- 
posed a punishment, for misamduct, 
under the standing orders of the com- 
pany. 

15. Mr. R. Vasudeva Flllai, learned 
counsel for the Union, has supported, in 
full, the award of the Labour Court 

16. We are not impressed %vith either 
of the contentions, of the learned counsel 
for the appellant. We have already refer- 
red to the proceedings, of the District Indus- 
trial Relations Committee, of March 29, 
1964. No doubt a day prior to that the 
appellant had issued notices to the work- 
men, asking them to show cause as to 
why disdpliaary action should not bo 
tak^ against mem, for going on strike 
from hlarch 18, 19^ There was a joint 
^^ly. given by the workmen, on Apm 9, 
19^, to the effect that at the meeting 
held On March 29, 1964, the management 
had agreed, not to take any disciplinary 
action, against the workmen, ana that 
it was on that basis that the strike Itselt 
was called off, and the worlonen, arrest- 
ed, were also released by the Govem- 
ment There was no doiibt an attempt 
by the management in their reply of 
April 10, 1964, to make it appear that 
ffiey had not committed ^emsdves, at 
the xneetiDg of March 29, 1964, as men- 
tioned by the workmen. But it is rather 
Surprising that when the President of 
the Union, \^V1, gave evidence to the 
effect that there was a settlement on 
March 29, 1961, whereby the manage- 
ment had agre^ not to take any disd- 
plioary action, agamst the workmen, 
there was absolutely no cross-eiamina- 
tion, by the appellant of that witness. 
There is no dispute that Mr. l^nght re- 
presented the management, at the said 
meeting, and no suggestion even has 
been made to WWl that the evidence, 
given by him, is not correct No doubt 
the apjpellant in their letter of April 10, 
1964, had taken the stand that the com- 
ply had not committed itself, not to 
take any action against the workmen, in 
respect of die fii?t strike. The inquiry 
report of Shri Gupta, in respect of the 
second strike, was already in the hands of 
the management, on Aprff 24, 1964. It 
& really after the receipt of this report 
fliat the Acting Works Manager of the 
appellant-company recorded warnings, as 
against the concerned workmen, on 
^y 8, 19^, in respect of the firet strfl^ 
This warning has been taken into ac- 
count by the Works Afanager, when he 
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passed the order of dismissal, in respect 
of the second strike, on May 23, 1964- 
Having due regard to these circumstances, 
the finding of the Labour Corirt, that the 
continuance of the disciplinary proceed- 
ings, and recording of punishments of 
warnings, as against the six concerned 
workmen, on May 8, 1964, in respect of 
the first strike, by the management, was 
to create a groimd for punishment and 
dismissal, in respect of the second strike, 
is perfectly justified. The further find- 
ing of the Labour Comrt, that the action 
of the management, in recording warnings 
in respect of the first strike, is not only 
not bona fide, but also against the settle- 
ment, arrived at, on March 29, 1964, is 
also correct. The first contention, on 
behalf of the management, therefore, 
fails. 

17. There is the finding of the Labour 
Court, that the second strike, on April 10, 
1964, is illegal. Going on illegal strike, 
is certainly ‘misconduct’, imder sub- 
d. (2) of Cl. 21, of the Standing Orders 
of the company. Under Cl. 22 of the 
Standing Orders, the punishment for mis- 
conduct is dismissal, or, in the alternative 
suspension, for a period not exceeding 
four days. If the management had, \vith- 
out any regard to what happened, in res- 
pect or the first strike, imposed punish- 
ment imder Cl. 22, in respect of an illegal 
strike, which is ‘misconduct under Cl. 21 
(2) of the Standing Orders, after a fait 
inquiry, the punishment, meted out be- 
ing a managerial function, would not be 
normally interfered with. But, in this 
case, even the order of dismissal clearly 
shows that the management has taken 
into accoimt the previous conduct of the 
workmen, in having gone on the first 
strike, and the punishment of warning, 
administered on May 8, 1964. It is be- 
cause of this past conduct, it is further 
stated in tlie order, that the six work- 
men were being dismissed from service. 
The finding of the Labour Court is that 
the management was not entitled to take 
into account the warning, given on 
May 8, 1964, in respect of the first strike, 
in riew of the settlement, on March 29, 
1964. In view of die fact that the warn- 
ing has been taken into account, by the 
management, which it is not entitled to, 
die punishment of dismissal has been 
rightly considered, by the Labour Court, 
to be not bona fide, and vindictive. In 
fact, the Labour Court is also of the riew 
that the punishment is unconscionable, 
and unjustified. It is on these grounds. 


that the Labour Court has interfered 
with the order of dismissal, passed by the 
management. The second contention, of 
learned counsel for the appellant, also 
fails, as we are in agreement with the 
re^ons, given by the Labour Court, on 
tiiis aspect of the matter. 

18. The result is that this appeal fails, 
and is dismissed- There will be no order 
as to costs, 

BNP/D.V.G Appeal dismissed. 
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The Gujarat Electricity Board, Appel- 
lant V. Shantilal R. Desai, Respondent 

Civil Appeal No. 2525 of 1966, D/- 
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(A) Electricity Act (1910) ^rior to its 
amendment in 1959) S. 7 (1), (2) and (4) 
— Purchase of imdertaking — Exercise 
of option to purchase as well as electing 
to purchase is one integral process and 
not two independent steps — Spl. Civil 
Appin. No. 94 of 1962, D/- 31-10-1963 
(Guj), Reversed. 

Under the provisions of S. 7, there is no 
requirement that after a notice under 

S. 7 (4) is issued the authority must again 

exercise its option to purchase on the ex- 
piration of the period of h'cence. It is 
no doubt true that the right to purchase 
the undertaking accrues only at tlie ex- 
piration of the period of licence but for 
exercising that right, the authority must 
make its election ivithin the period pres- 
cribed in S. 7 (4) and issue a notice as 
required by that sub-section. Spl. Civil 
Appin. No. 94 of 1962, D/- 81-10-1963 
(Guj), Reversed. (Para 10) 

Sub-s. f4) of S. 7 is complementary to 
sub-ss. (1) and (2) of that Section and 
therefore tliey must be read together. 
On an analysis of these provisions it is 
seen that before a licensee cum be com- 
pelled to soil his imdertaldng, the autho- 
rity entitled to purchase must elect to 
purchase tlie same by exerdsc of tlie op- 
tion given to it unaer the licence read 
witli S. 7 of the Act followed by a notice 
as required by S. 7 (4) of the Act. In 

®(Spl. Civil Appin. No. 94 of 1962, D/- 

31-10-1963 — Guj.). 
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S- 7 the expression “option of purchasing 
tn undertaking" merely means the right 
of purchasing the undertaking. The 
word ‘option’ is used because two courses 
are open to the concerned authority 
namely, either to purchase the under* 
ta^g or renew the licence. Once the 
authority elects to purchase then the 
notice prescribed in sub-s. (4) should be 
given before the period mentioned there- 
in. It is not correct to say that the sec- 
tion contemplates two stages namely (1) 
to elect to purchase the undertaking at 
least two years before the expiration of 
the licence and (2) exerdse the option to 
purchase at the end of the licence period. 
The exercise of option to purchase as 
well as electing to purchase is one inte- 
gral process and not two independent 
steps. By die very act of electing to 
purchase the audjority exercises its op- 
tion to purchase. Sul^ss. (1), (2), and (4) 
of S. 7 are plain and imarabi^ous. They 
do not lend themselves to any subdeties. 

(Para 9) 

(B) Electricity Act (1910) (prior to its 
amendment in 1939), S. 7 — Electricity 
(Supply) Act (1948), S. 71 (prior to its re- 
peu in 1959) — Right and option of 
State Covemment or local authority^ to 
purchase undertaldng ^ State Electridty 
Board, if can exercise such right 

By the combined operation of S. 7 of 
the Act of 1910 and S. 71 of the Act of 
1948, the State Hectridty Board has 
acquired the right to purchase the cmder- 
tal^g. AIR 1960 SC 284, ReL on. SpL 
Civil Appln. No. 94 of 1962, D/- 31*10* 
1963 (Guj), Affirmed. (Para 14) 

It is true diat before S. 71 can be held 
to be attracted to a case it must be shown 
diat die ri^t or option to purchase the 
undertaking of the licensee vested in the 
State Government or a local authority 
under the jirovisions of Electricity Act. 
It is also true that from the provisions of 
the Electricity Act read wth the rules 
made diereimder it is manifest that the 
condition as to the option of purchase 
either by the local authority or by the 
Government is die result of an agree- 
ment between the applicant who had ap- 
plied for licence and the Government 
who granted the licence. But that does 
not mean that die right to purchase die 
undertaking does not vest in the concern- 
ed authority by virtue of S. 7. That 
ri^t may accrue either because it is 
directly conferred by S. 7 or because it 
is obtained as a residt of a contract com- 
pelled by diat Section. In either case 
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it is a ri^t obtained by the authority by 
virtue oFS. 7. There is do dispute that 
the licence granted must conform to the 
requirements of S. 7. AIR 1963 SC 464, 
E^lained. (Para 13) 

(C) General Clauses Act (1897), S. 6 — 
Issue of notice to purchase undertakine 
of licensee by State Electricity Boaru 
prior to amendment of S. 7 of Hectridty 
Act 1910 and repeal of S. 71 of Electri- 
city (Supply) Act 3948 Expiry of 
licence period after the amendment and 
repeal of those provisions — S. 6 comes 
to the aid of Board and it could pur* 
rliase the undertakmg when new Jaw 
has not either expressly or impliedly, 
talcen away right acquued earlier. 

(Paras 15 and 16) 

(D) Constitution of Ihcita, Art ISS — 

New plea — Plea not raised before High 
Court taken before Supreme Court — 
Supreme Court, while remitting the case 
back to High Cotirt for deciding the 
issues that were left open by the High 
Court directing Hi^ Court to consider 
the new plea. (Paras 17 and 18) 

Cases Referred: Chronological Paras 
(1963) AIR 3963 SC 464 (V 50) = 

1962 (3) Supp SCR 496, FazOka 
Electric Su^Iy Co. Ltd. v. 

Commr. of lncome*taz, Delhi 12, 13 
(I960) AIR I960 SC 284 (V 47) = 

1960-2 SCR 239, Okara Electric 
Supply Ltd. V. State of Punfab 14 
Mr- C. K. Daphtaiy, Attorney-General 
for India, (Mr. I. N. Shroff, Advocate, 
widi him), for Appellant; Mr. H. R, Go- 
Hiale, Senior Advocate, (M/s. S. B. Vakil 
and Janendralal, Advocates and B. R- 
Agarwala, Advocate of M/s. Gagrat and 
Co., with him), for Respondent 
The following Judgment of the Court 
was delivered by 

HEGDE, J. ; The only question that 
falls for decision in this appeal is whe- 
ther On the basis of the notice issued by 
the Bombay State Electricity Board on 
Januaty 8, 1939 under S- 7 of the Indian 
Electricity Act, 1910 (to be hereinafter 
referred to as the Act) prior to its amend- 
ment in 1939, the appellant can compul- 
sorily purchase from the respondent his 
concern “The Bilimora Electric Pmver 
Supply Co.’. In his application before 
the High Court under Art 22j6 of tte 
Constitution the respondent ehalJenged 
Uie vir« of S. 7 of the Act But that 
contention remains to be examined. The 
Hi^ Court has chosen to allow the peti- 
tion solely on tie ground that as the re- 
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quirements of S. 7 have not been com- 
plied with, the appellant cannot compel 
the respondent to sell the undertaking. 
If we come to the conclusion tibat that 
conclusion is imsustainable then the 
matter will have to go back to the High 
Court for deciding the constitutionality 
of S. 7. 

2. The respondent was given a 
licence on February 11, 1932, imder the 
provisions of (he Baroda Electricity Act 
Samvat 1983 for supplying electricity 
within the area mentioned in the licence. 
Clause 27 of that licence provided that 
the option of purchase given by S. 9 of 
the Baroda Electricity Act shall be exer- 
cisable first on the expiration of thirty 
years computed from (he commencement 
of the licence and thereafter on the ex- 
piration of every subsequent period of 
ten years during the subsistence of the 
licence. The manner in which the under- 
taking should be valued is laid down in 
that Act. On the merger of the former 
Baroda State vnth the Province of Bom- 
bay, the Act as weU as the Electricity 
(Supply) Act, 1948 (Act 54 of 1948) were 
made applicable to the territories of the 
former State of Baroda, and the corres- 
ponding Baroda Acts were repealed with 
the saving clause (hat the licences issued 
under tihe repealed Act shall continue to 
remain in force as if issued under the 
Act, until the expiration of the period of 
those licences. Li exercise of the powers 
conferred by S. 5 of the Electricity Sup- 

ly Act 1948 the Government of Bom- 

ay constituted the Bombay State Elec- 
tricity Board on January 31, 1945. On 
January 8, 1959 that Board issued to the 
respondent a notice imder S. 7 of the 
Act Tliat notice is important for our 
present purpose. Hence we shall quote 
the relevant portion thereof. It runs 
thus; 

Tn exercise of the powers conferred 
on die Bombay State Electricity Board 
by \nrtue of S. 71 of the Electricity (Sup- 
ply) Act, 1948 read with S. 7 of the 
Indian Electricity Act, 1910, you are 
hereby notified that the Bombay State 
Electricity Board has decided to exercise 
and shall exercise tlie oprion of pur- 
chasing your undertaking on the e.xpiry 
on 10-2-1962 of the licence granted to 

you The receipt of this 

notice may please be acknowledged." 

3. As a result of tlie Bombay Re- 
organization Act, I960, the present Guja- 
rat State came into existence. In exer- 
cise of die powers conferred by S. 5 of 
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the Electricity (Supply) Act, 1948 read 
with sub-s. (4) of S. 68 or the Bombay Re- 
organization Act^ 1960 the appellant 
Corporation was constituted by the Gov'- 
emment of Gujarat by means of a noti- 
fication dated May 1, 1960. The Cen- 
tral Government by ^e notification 

No. EL-n-l(22)/60 dated the 17th June, 

1960 made in exercise of the powers con- 
ferred by CL (a) of sub-s. (4) of S. 68 of 
the Bombay Reorganization Act, 1960 

directed that the appellant Corporation 
shall “with effect from 1st May 1960" 
take over from the Bombay State Elec- 
tricity Board all its imdertakings, assets, 
rights and liabilities in the area com- 
prised in the State of Gujarat The said 
notification was amended in some respect 
by notification of the Government of 
India dated October 3, 1960 providing 
therein that the amendment thereby 
made in the notification dated Jime 17, 
1960 shall be deemed always to have 
been made. On the basis of the afore- 
mentioned notifications, the appellant is 
claiming the right to compulsorily pur- 
chase the undertaking. 

_ 4. The respondent is contesting the 
right of the appellant to compulsorily 
purchase his undertaking. With a view 
to forestall the appellant from taldng 
action against him, the respondent filed 
an apph’cafa'on under Art. 226 of the 
Constitution in the High Court of Guja- 
rat seeking directions to the appellant to 
forbear from compelling him to sell or 
deliver his undertaking, refrain the ap- 
pellant from ceasing to supply electricity 
to him for the purpose of his said under- 
taking and also refrain tlie appellant from 
preventing him from supplying electric 
energy in the area mentioned in his 
licence. Some other inddental reliefs 
were also sought. 

5. Tlie High Court came to the con- 
clusion that though the notice issued by 
the appellant on January' 8, 1959 is a 
valid notice under S. 7 (4) of llic Act 
but tliat by itself is not suffident to com- 
pel tlie respondent to sell his undertaking 
to tlie appellant; before the respondent 
can be compelled to sell liis undertaking 
to the appellant it was necessary for the 
appellant to exercise its option to pur- 
chase the undertaking on the expiration 
of tlie period of licence. As the appel- 
lant had failed to exercise tliat option on 
the e.xpiration of the period of licence it 
cannot compel the respondent to sell his 
undertaking. On the basis of tliesc find- 
ings tlic High Court has substantially 
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granted the relief prayed for by the res- 
pondent. The appellant challenged the 
correctness of this conclusion. On the 
other hand the respondent is supporting 
Ae judgment of the High Court not only 
on the ground accepts by the High 
Court but also on some or the other 
grounds advanced on his behalf before 
the High Court but rejected by that 
Court 

6. We shall first tahe up the question 
whether the Hi^ Court was right in 
bolding that the appellant bad to take 
two independent steps viz. (1) an elec- 
tion to purchase the undertaking follow- 
ed up by a notice to the respondent in 
pursuance of that election within the 
period mentioned in S. 7 (4) of the Act 
and (2) exercise its option to purchase on 
the expiration of the period of licence 
and communicate the same to the respon- 
dent 

7. Before addressing ourselves to that 

a uestion it Is necessary to mention that 
ie High Court's finding that the rights 
of the Shriman Sarkar (Baroda Govern- 
ment) to purchase the undertaking under 
S. 9 of the Baroda Electricity Act bad 
devolved on the State Government was 
not ^allenged before us. Therefore it is 
not necessary for us to trace how the 
xi^ts of the Baroda Government came 
to devolve on the then State of Bombay. 
But the respondent did contest the ap- 
pellant's claim to exercise that right 
That question we shall separately con- 
sider. For the present we shall inoceed 
on the basis that the appellant is en- 
titled to exercise the right of purchase 
conjferred on the Barwa Government 
under the licence read with S. 9 of the 
Baroda Efectricity Act We may afso 
state at this stage that the condusion of 
the High Court that the licence issued 
under S. 9 of the Baroda Electricity Act 
should be considered as a licence issued 
under S. 7 of the Act was also not chal- 
lenged before us. 

8. Now we shall proceed to consider 
the true scope of S. 7 of the Act For 
our present purpose only sub-ss. (I), (2) 
and (4) of S. 7 of the Act are relevant 
They read as follows; 

“Section 7 (I). "Where a licence has 
been granted to any person not being a 
local authority, and the whole of th6 
area of supply is included in the area for 
which a single local authority is consti- 
tuted, the local authority shall, on the 
eipuration of such period, not exceeding 
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fifty years and of every such subsequent 
period not exceeding twenty years, as 
shall be specified in this behalf in the 
license, have the option of purchasing 
the undertal^g, and, if the local autho- 
rity* with the previous sanction of the 
State Covemment, elects to piurchase, the 
licensee shall sell the undertaking to the 
local authority on payment of the value 
of all lands, build^gs, works, materials 
and plant of the licensee suitable to. and 
used by him for, the purposes of the 
undertrudng, other than a generating sta- 
tion declared by the license not to form 
part of the undertaldng for the purpose 
of purchase, such value to be, in case of 
difference or dispute, determined by 
arbitration: 

• • • • • « 

(4) Not less than two years' notice in 
writing of any election to purchase under 
this section shall be served upon the 
licensee by the local authority or the 
Slate Government as the case may be.” 

9. In our opinion sub-s. (4) of S. 4 is 
complementary to sub-ss. (1) and (2) of 
that Section and therefore they must be 
read together. On an analysis of these 
provisions it is seen that before a L'censee 
can be compelled to sell his undertak- 
ing, the authority entitled to purchase 
must elect to purchase the same by ex- 
ercise of the option dven to it under the 
licence read with S. 7 of the Act follow- 
ed by a notice as required by S. 7 (4) of 
the Act. In S. 7 the expression "option 
.of purchasing an undertaking" merely 
means the ri^t of purchasing the under- 
taking. The word 'option' is used be- 
cause hvo courses are open to the con- 
cerned authority namely, either to pur- 
chase £fce ua^rtaizng or renew Cbe 
licence. Once the authority elects to 
purdiase then the notice prescribed in 
sub-s. (4) should be given before the 
period mentioned therein. We are not 
able to agree wifli the High Coirrt that 
the Section contemplates two stages 
namely (1) to elect to purchase the uu- 
dertaJdng at least two years before the 
expiration of the L'cene© and (2) exercise 
the option to purdiase at Ae end of the 
Ucence period. The exercise of option to 
purchase as well as electing to pur<iase 
is one integral process and not two in- 
dependent steps. By the very act of 
clectmg to purchase the authority exer- 
cises Its option to pur^ase. In our 
onim'on sub-ss. (1), (2) and (4) S. 7 are 
plain and unambiguous, “^ey do not 
lend themselves to any subtleties. 
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10. In construing a provision, all its 
relevant parts should be considered to- 
gether and their true effect ascertained. 
One can easily find out the reasons be- 
hind the procedure prescribed in S. 7. In 
view of the terms of the h'cence read 
■with S. 7 (1) and (2) the concerned auth- 
ority has two coiurses open before it. It 
can either decide to purchase the under- 
taking or renew the licence on the ex- 
piration of the period for which the 
licence is granted. The licensee must 
know in good time what course the auth- 
ority is going to adopt so that he may so 
arrange his affairs as to cause least in- 
convenience to himself. Hence though 
the power to exercise the option to pur- 
chase arises on the expiration of the 
period of licence as per the terms of the 
licence, S- 7 lays down that if the auth- 
ority wants to purchase the undertaking 
it must elect to do so at least two years 
before the expiration of the h'cence and 
communicate the same to the hcensee. 
Once the concerned authority exercises 
its option and communicates the same to 
the licensee, the same is binding on the 
authority as weU as the licensee. Other- 
•wise there is bound to be considerable 
inconvenience both to the licensee and 
to the pubhc. We are not able to find 
any good reason for reading into S. 7 a 
requirement tliat after a notice under S. 

7 (4) is issued the authority must again 
exercise its option to purchase on the ex- 
piration of the period of licence. It is 
no doubt true that the right to purchase 
the undertaking accrues only at the ex- 
piration of the period of h'cence but for 
exercising that right, the authority must 
make its election xvithin the period pre- 
scribed in S. 7 (4) and issue a notice as 
required by that sub-section. The require- 
ments of S. 7 were fully complied with 
by the notice issued by the Bombay State 
Electricity Board on Junuary 8, 1959. 

11. We shall now take up tlie other 
contention advanced by Mr. H. R. 
Gokhale, learned Counsel for the respon- 
dent in support of tlie decision under ap- 
peal. 

12. One of his contentions was that 
whether the State Government was com- 
petent to purchase the undertab'ng or 
not, neither tlie Bombay Elcctridty 
Board nor die appellant was competent 
to cxerdse that right. His argument on 
this question proceeds thus: Section 7 
(1) prior to its amendment in 1959 em- 
powered the local authoritj' or tlic State 
Gos'cmmcnt to make the purchase con- 
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templated under that Section; the Elec- 
tridty Board is not within the contemp- 
lation of that Section; the finding of the 
High Court that the pro'visions contained 
in sub-ss. (1), (2) and (4) of S. 7 of the Act 
read with S. 71 of the Electricity 
(Supply) Act 1948, confers on the appel- 
lant such a power is not correct because 
the right or option to purchase the un- 
dertaking was conferred on tlie State 
Government or the appropriate local 
authority under the licence and not imder 
the provisions of the Act; in other words 
the said right is merely a contractual 
right and not a right flowing from the 
provisions contained in S- 7 of the Act 
as held by this Court in Fazilka Elec- 
tric Supply Co., Ltd. V. Commr. of In- 
come-tax, Delhi, 1962 (3) Supp SCR 496 
= (AIR 1963 SC 464) and therefore tlie 
appellant cannot take any assistance 
from S. 71 of the Electricity (Supply) 
Act, 1948. This contention did not com- 
mend itself to the High Court. We shall 
now proceed to examine how far the 
same is correct. 

13. Section 71 of the Electricity 
(Supply) Act, 1948 provides; 

"Rights and oph'ons to purchase under 
Act 9 of 1910 to vest in Board — \\niere 
under the provisions of the Indian Elec- 
tricity Act 1910 (9 of 1910), any right or 
option to purchase the undertaking of a 
hcensee vests in the State Government 
or a local authority such right or option 
shall be deemed to be transferred to the 
Board, and shall be e.xercisable by the 
Board in accordance witli the provisions 
of tlie said Act applicable to the exerdsc 
of such right or option by the State Gov'- 
emment or a locd autliority, as tlie case 
may be." 

Board is defined in S. 2 (2) of that Act 
as meaning State Electriciri' Board 
constituted under S. 5 thereof. It is tnie 
that before S. 71 can be held to be 
attracted to a case it must be showm that 
tlie right or option to purchase the under- 
taking of the licensee vested in the State 
Government or a local authority under 
the provisions of tlie Act. It is also true 
that this Court had held in Fazilka Elec- 
tric Supply Company’s case, 1962 (3) 
Supp SCR 496 = (AIR 1963 SC 46-4) tliat 
from the provisions of the Act read srith 
the rules made tliereundcr it is manifest 
that tlie condition as to tlie option of jiur- 
diasc either by the local authority or 
by the Government is tlie result of an 
agreement between the applicant who 
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had applied for licence and the Govern* 
ment who granted the h’cence. hi that 
case this Court was considering whether 
the sale concerned in that case fell 
in the scope of S. 10 (2), (7) of the Indian 
Income Tax Act or whether it can be 
held to be compulsory acquisition as 
contended by the assessee. A sale com- 
pelled by law may also be a *sale’ under 
the Sale of Goo^ Act But that does 
not mean that the right to purchase the 
undertaldng does not vest in the concern- 
ed authority by virtue of S- 7. That right 
may accrue eidier because it is directly 
conferred by S. 7 or because it is ob- 
tained as a result of a contract compel- 
led by that Section. In either case it is 
a ri^t obtained by the authority by 
virtue of S. 7. There is no dispute that 
die licence granted must conform to the 
requirements of S. 7. 

14 In OJcara Electric Supply Ltd. v. 
State of Punjab, 1960-2 SCR M9 = (AIR 
1S60 SC 2S4) this Court observed that 
Ss. 5, 6 and 7 show dxat in die case of a 
licensee, specific provisions have been 
made for the acquisitioa of the under- 
taJdsg in cases of revocation or cancel- 
lation of licenses. For the aforemen- 
tioned reasons we hold that appellant 
had acquired the right to purchase the 
undertaldng by the combined operation 
of S. 7 of the Act and S. 71 of the Elec- 
tricity (Supply) Act, 1948. 

15. It was next contended on behalf 
of the respondent that by the time the 
licence period eroired, S. 7 of the Act 
had been amended and S. 71 of the 
Kectric (Supply) Act, 1948 repealed, no 
provision was made to preserve the ri^ts 
already acquired under those provisions, 
hence die appellant is not cntided to 
purchase the undertaldog. It is not the 
case of the respondent that eidier ex- 
pressly or by necessary implication, the 
new law had taken away the right ac- 
quired earlier. That being so S. 6 of the 
General Clauses Act comes to the aid of 
the appellant That Section provides 
diat where tiiat Act or any Central Act 
or Regulation made after the commence- 
ment of that Act repeals an enactment 
hitherto made or hereafter to be made 
then unless a different intention appears, 
the repejd shall not affect any ri^^ 
privilege, obligation or liability acquired, 
accrued or incurred under any enactment 
so repealed. It also saves the previous 
operation of any enactment so repealed 
or anything duly done or roffered therc- 
onder. 


16. The right to purchase die res. 
pendent's undertaking came to vest first- 
ly in the Bombay State Electricity Board 
^sequently in the appellant in view of 
the various notifications referred to ear- 
lier. That right has to be worked on the 
basis of law as it stood on the date the 
notice under S. 7 (4) of the Act was 
given, 

17. In this Court a new contentiaa 
was taken on behalf of the respondent 
namely that in any case, the appellanfs 
right to purchase is conditional on the 
payment of the price as provided in S. 7 
and hence the appellant cannot demand 
possession of the undertaking without 
paying the price after the same is deter- 
mined according to law. This conten- 
tion had not been taken before the High 
Court. The High Court may go into this 
question while deciding the writ peti- 
tion. 

18. For the reasons mentioned earlier 

we allow this appeal, set aside the order 
of the High Court and remit the case 
back to Hi^ Court for deciding the 
issues that were left open. Costs of this 
appeal shall be costs in the cause. 
CWM/D.V.C. Appeal allowed. 


AIR 1969 SUPREME COURT 244 
(V 56 C 45) 

(From Patna: 1968 Pat LJR 884) 

J. M. SHELAT AND K- S. HEGDE, JJ. 

Hiralal Agrawal etc.. Appellants v. 
Rampadaratb Singh and others, etc.. Res- 
pondents. 

Civil Appeals Nos, 1244 to 1246 of 
1968, D/- 15-7-1968. 

(A) Tenancy Laws — Bihar Land Re- 
forms (Fixation of Ceding Area and Ac- 
quisition of Surplus Land) Act (12 of 
1962), Section 16 — Object and scheme 
of section indicated. 

The object of Section 16 is twofold: 
Ci) to ensure that no one holds land 
in excess of the ceiling area and (ii) to 
confer^ on a co-sharer or a raiyat of the 
adjoining area the tight of reconveyance 
from the transferee. To subserve tin's 
object sub-section (2) lays down certain 
restrictions; (a) that there can be no re- 
gistration of a deed of transfer without 
a declaration by the transferee that the 
total area which would be held by him 
induding the area under transfer does 
not exceed the cefling area; (b) prohfti- 
Bon against re gistering a document if 
AM/AM/D295/68 
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sudi a declaration shows that the trans- 
fer would have the effect of exceeding 
the ceiling area; and (c) that no such 
transfer would be complete without the 
deed of transfer being registered. The 
object of sub-section (3) is to secure con- 
soudation by giving the right of re-con- 
veyance to a co-sharer or a raiyat of an 
adj'oining area so that the land in question 
can be used in the most advantageous 
manner and also to prevent fragmenta- 
tion of the land. (Para 6) 

(B) Tenancy Laws • — Bihar Land Re- 
forms (Fixation of Ceiling Area and Ac- 
quisition of Sinrplus Land) Rules (1963), 
Rules 18 and 19 and Forms L. C. 12 and 
13 — Object of, indicated. 

From the contents of Rules 18 and 19 
and Forms L. G. 12 and 13, it is clear 
that the object of these rules is firstly, 
to enable the registering authority to see 
that the transferee does not by the trans- 
fer acquire land in excess of the ceiling 
area and, secondly to enable the Collec- 
tor to know that a transfer of the land 
has been made and that such transfer is 
completed by registration, the price paid 
for it and that tiie deposit made by the 
applicant is of a sum equivalent to the 
piurchase price and 10 per cent, thereof. 
The purpose for requiring the applicant 
to file a copy of the chaflan and of the 
registered deed is to enable the Collector 
to ascertain therefrom the aforesaid facts 
and to proceed further on being satisfied 
about them. ^ (Para 8) 

(C) Tenancy Laws -- Bihar Land Re- 
forms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act (12 of 
1962), Section 16 — Right of reconve- 
yance under Section 16 — Accrual of — • 
It accrues only when registration of sale 
deed is completed as required by Sec- 
tions 60 and 61, Registration Act and not 
before — Application imder Section 16 
presented to Collector prior to such date 
— Maintainability — (Registration Act 
(1908), Sections 47, 60 and 61). 1968 Pat 
L:P 384, Reversed. 

This right of reconveyance does not 
accrue to an applicant under Section 16 
of the Act unless there is a completed 
transfer. Under Section 16 (2) and (3), 
no transfer takes place unless the sale 
deed is registered. Registration is com- 
plete only when the certificate under 
Section GO, Registration Act is given and 
the endorsement and copying out tlie 
said certificate under Section 61 of the 
Registration Act are made. It follosvs 
therefore, that the right of reconveyance 


accrues to the appHcant only on the data 
of completion of registration of the trans- 
fer and an application under Sec- 
tion 16 presented to the Collector before 
such date would be premature (Obiter). 

(Para 11) 

In such a case, however it cannot be 
argued on the basis of Section 47, Re- 
gistration Act that once registration is 
effected, the title under the sale deed 
relates back to the date of execution of 
the sale deed so as not to render the ap- 
plication presented prior to completion 
of registration as premature. AIR 1961 
SC 1747 and AIR 1960 SC 1368 and AIR 
1958 SC 838, Rel. on. (Para 11) 

A sale deed dated 9-10-1964 in respect 
of certain land executed by P in favour 
of the respondent was presented for re- 
gistration and the registration was complete 
on S(hll-1984. Jh the meanwMe the 
appellant who was a co-sharer obtained 
a certified copy of the sale deed from the 
registering authority and on 26-11-1964 
he filed an appheation imder S. 16 (3) 
of Bihar Act (12 of 1962) in the CoUeo- 
tors office annexing to his application 
the certified copy of the sale deed and 
a chaUan evidencing the reqm'site depo- 
sit as required by fte proviso to Sec. 16 
(3) (i) and Rule 19 of the Act and the 
Rules. Some one in the Collector’s office 
received the application on November 28 
1964 and made an endorsement tliereon 
that it should be put up before the Col- 
lector on November 30, 1964. The said 
application having been placed before 
him on November 50, 1964, the Collector 
passed his interim order under S. 16 (3) 
(ii) directing the transferee to deliver pos- 
session of the land in question to the 
appellant Admittedly, registration was 
also completed on that date. 

Held that the application presented in 
the Collectors office on 26-11-1964 was 
not premature and the CoUector had 
jurisdiction to pass the order on 80-11- 
64. A mere presentation of the applica- 
tion in the sense of the appellant halting 
handed it over to some subordinate in 
the Collector’s office cannot mean its 
having been entertained by the Collector 
on that date. 'The endorsement, on tiio 
contrary, showed that the Collector had 
not even seen it on that day, much less 
accepted it. Tlie Collector took cogni- 
zance of it on November SO, 1934 only 
when it was placed before him and when 
on being satisfied that the conditions of 
Section 16 were satisfied he passed his 
order under sub-section (3) (ii) for band- 
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ing over possession from the transferee 
to the appellant. 1968 Pat LJR 384, Re- 
versed. (Para 12) 

(D) CMl P. C. (1908), Pre. — Inter- 
pretation of Statutes — Statute whether 
directory or mandatory — Matters to be 
considered. 

The question whether a particular pro- 
vision of a statute whidi on the face of 
it appears mandatory inasmuch as it used 
the word ‘shall’ is merely directory can- 
not be resolved by laying down any 
general rule and depends upon the facts 
of each case and for that purpose the 
object of the statute in mak^g the pro- 
vision is the determining factor. (1863) 
32 LJQB 366 and (1917) 1 KB 1 and AIR 
1965 SC 895, ReL on. (Para 14) 

(E) Tenancy Laws — Bihar Land Re- 
forms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act (12 of 
1962), Section 18 — Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition 
of Surplus X<and) Rules (1963), Rule 19 
and Form Ii. C. 13 — Compliance of — 
Whether directory or mandatory — Ef- 
fect of non-compliance — Turisdiction of 
Collector to entertain application for re- 
conveyance accompaided with certified 
copy of sale-deed presented for registra- 
tion not affected if he is satisfied as to 
oomplianoe of conditions preoedent to 
making such application. 1968 Fat LJB 
884, Reversed. 

^Vhereas tiie deposit la the relevant 
treasury, the applicant being either a co- 
sharer or a raiyat of the adjoining land, 
his readiness and willingness to have the 
land in question reoonveyed to him on 
the same terms and conditions as in the 
sale deed and the transfer of the land to 
the transferee are conditions precedent to 
his acquiring tiie richl of reconveyance 
and to the Collectoris jurisdiction to try 
suth an application, the prescription as 
to annexing a copy of the re^stered deed 
is only dir^ory and is laid down to 
furnish necessary information to the Col- 
lector to enable him to pnace^ with it 
Annexing a certified of the sale 

deed where a copy or the registered 
de^ is not yet available on account of 
the process of registration not having 
been completed would be sufficient com- 

{ >liance of the directory prescription so 
ong as it furnishes information necessary 
for the Collector to proceed widi the 
application. 

Held on facts that the fact that the 
copy of the registered deed was not fur- 
nimed along with the application was. 


therefore, not fatal to the application nor 
did such omission deprive the Collector 
of his jurisdiction to entertain it nor did 
ft vitiate the proceedings before him or 
the order thereon made by him. The 
Board of Revenue and the High Ccoirt 
were not right in dismissing the appel- 
lant's application. 1968 Pat LfR 384, 
Reversed. (Para 17) 

Cases Referred: Chronological Paras 
(1968) 1968 BLJR S3 = ILR 46 
Pat 1133, Raj Kishore Singh v. 
Bhubaneswari Singh 4 

(1965) AIR 1965 SC 893 (V 52) = 

1965-1 SCR 970, Raza Buland 
Sugar Co. v. Municipal Board, 
Rampur 14 

(1961) AIR 1981 SC 1747 (V 48) = 

1962-2 SCR 474, Ram Saran Lai 
V. MsL Domini Kuer 11 

(1960) AIR 1960 SC 1368 (V 47) = 

1961-1 SCR 248. Radhaijshan 
Laxminarayan Toshniwal v. Shri- 
dhar Ramchandra IL 13 

(1958) AIR 1958 SC 838 (V 45) = 

1959 sen 878, Bishan Singh v. 

Khazan Singh IL 13 

(1917) J917-2 KB 1 86 LJKB 

292. King v. Lincolnshire Appeal 
Tribunal; Ex parte Stubbins 14 

(1863) 32 L)QB 366 » 4 B and S 
265, Bellamy v. Saull 14 

Mr. S. T. Desal, Senior Advocate, (Mr. 
R. C. Prasad, Advocate, with him), for 
Appellants (In all the Appeals); Mr. M. 
t Naxnbiar, Senior Advocate (M/s. D. P. 
Sin^ and Naginder Singh, ' Advocates 
with him), for Respondent No. 1 (In C. 
As. Nos. 1244 ana 1246 of 1968), and 
Respondents Nos. 1 and 2 (In C. A. No. 
1245 of 1968), Mr. K. M. K. Nair, Advo- 
cate, for Respondent No. 3 (In C. A. No. 
1244 of 1968), Mr. E. C. Agrawala, Advo- 
cate, for Respondents Nos. 5 and 6 (In 
a A. No. 1245 of 1963), Mr. M. Veer- 
appa. Advocate, for Respondent No. 3 (In 
a A. No. 1248 of 1968). Mr. U. P. Singh. 
Advocate, for Respondent No. 5 (In C. A. 
No. 1244 of 1868) and Respondent No. 4 
(In C. As. Nos. 1245 and 1246 of 1968). 

The following Judgment of the Court 
was delivered by 

SHELAT, J.j These three appeals, by 
special leave, raise common questions 
and are, therefore, disposed of by a com- 
mon judgment. The facts in Civil Ap- 
peal No- 1244 of 1968 being typical, we 
need set out them only so that the rival 
rontentions of the parties on those ques- 
tions may be properly appreciated 
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2. By a deed of sale dated October 
9, 1964, one Prembati Devi sold 2.62 
acres of land to respondent 1 for Rupees 
2,000. The said deed vc'as thereafter pre- 
sented to the Sub-Registrar for registra- 
tion. On October 14, 1964, the appel- 
lant applied for a certiBed copy of the 
said s^e deed and on its being furnished 
to him he filed an application dated 
November 26, 1964 under Section 16 (3) 
of the Bihar Land Reforms (Fixation or 
Ceiling Area and Acquisition of Surplus 
Land) Act, XII of 1962 before the Col- 
lector. He annexed to his appli- 
cation the said copy of the sale 
deed and a copy of the challan 
evidencing his having deposited the 
sale price of Rs. 2,000 and an addi- 
tional sum of 10 per cent thereof as re- 
quired by the proviso to Section 16 (3) (i) 
and Rule 19 of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisi- 
tion of Surplus Land) Rules, 1963. On 
November 30, 1964, the Registrar com- 
pleted registration by endorsing his certi- 
ficate on the said sale deed under Sec- 
tion 60 (1) and copying out the endorse- 
ment and the certificate in the relevant 
register under Section 61 (1) of 
the Registration Act, 1908. The 
appellant had in his said application 
claimed to be entitled as a co-sharer to 
the right of re-conveyance of the .said 
land under Section 16 (3) of the Act, On 
November 30, 1964, the Collector, on be- 
ing satisfied that the apph'cation was 
proper, ordered possession to be given 
to the appellant under Section 16 (3) (ii) 
pending its disposal. 

3. It is not in dispute that registra- 
tion was completed on November 30, 
1964, i. e., four days after the appellant 
had handed over his application and that 
though the certified copy furnished by 
him was not that of the registered deed, 
it was a correct copy of the sale deed 
presented for registration. On October 
16, 1964, the Collector passed his order 
holding that the appellant was the co- 
sharer of the vendor and was entitled to 
the right of reconveyance. ' He, there- 
fore, directed the transferee, respondent 
1, to reconvey the said land in appellant’s 
favour. No objection was taken before 
the Collector that the said application 
was not maintainable as registration was- 
not completed when the appellant filed 
it or on the ground that only a certified 
copy of the sale deed and not of the 
registered deed had been annexed to it. 
This contention w'as raised for the first 


time in appeal before the Commissioner 
who rejected it holding that in view of 
the admitted fact that registration was 
completed on November 30, 1964 the said 
proceedings before the Collector and his 
said order were not invalidated. The 
Commissioner consequently upheld the 
said order. In appeal before the Board 
of Revenue, die Board held that when 
the appellant presented his application 
on November 26, 1964, the transfer as 
contemplated by Section 16 was not com- 
pleted and, therefore, its presentation by 
the appellant was not valid inasmuch as 
it was not in accordance with Rule 19 (2) 
of the said Rules. The reason given by 
the Board was that the rule required a 
copy of the registered deed and not a 
mere copy of the sale deed. On tliis 
ground die Board set aside the Collec- 
tors order and dismissed the appellant’s 
application. 

4. The appellant thereupon filed a 
writ petition in the High Court for a writ 
of certiorari for quashing die Board’s 
said order. The High Court, relying on 
its previous decision in Rajkishore Singh 
v. Bhubneshwari Singh, 1968 BLJR Si, 
held that Section 16 (3) was a piece of 
beneficent legislation intended to pre- 
vent fragmentation of holdings and to 
facilitate consolidation with a view to 
utilisation of land in the most advanta- 
geous manner, and that to attain these 
objects when a transfer of land was 
made, a co-sharer of the transferor or a 
raiyat of die adjacent land was given the 
right to have the land reconveyed to 
him by the transferee through the Col- 
lector. The High Court, however, held 
that the said right depended on tivo 
conditions, wz., (a) the transferee was en- 
titled to the full purchase price and an 
additional 10 per cent diereof as sola- 
tium and (b) the applicant made an ap- 
plication in die prescribed manner. Tlio 
prescribed manner means the manner 
laid dovm by Rule 19 under which an 
application is to be made in Form L. C. 
13 w'hich requires the applicant to an- 
nex to his application a challan evidenc- 
ing the deposit of the reqiiisilc amount 
in the relevant trea.sur>’, a copy of the 
registered sale deed and a statement to 
that effect in the application. Tlie High 
Court observed that Section 16 (3) (ii) 
confers on the Collector the extra-ordi- 
nary power, wn'thout having to hold a 
preliminary enquirx', to dispossess the 
transferee and deliver to the applicant 
possession of the land in question pend- 
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ing tfae disposal of fiie applicatioo. It 
hither observed that tiie exercise of 
power was dependent on the condition 
that deposit has been made and that 
tiiere has been a completed transfer, 
that is, a transfer evidenced by a copy 
of the registered deed of sale. Section 16 
(2) (iii) provides that a transfer can only 
be made fay a registered sale deed. The 
object of this clause and Rule 19 is that 
tiie Collector who is required to direct 
possession from the transferee to the ap- 
plicant can satisfy himself that the land 
is transferred ana that the deposit made 
is full and this he can do only if the 
application is accompanied by a copy of 
me registered deed. The High Ojiirt 
agreed that Section 16 was unlike the 
law of pre-emption under the Maho- 
madan law in that it gets rid of the 
procedural matters thereunder and pro- 
vides not the ri^t of substitution of the 
applicant in place of the transferee but 
a right of reconveyance of land in ques- 
tion. But it held that the right of re- 
conveyance arises only on the transfer 
of the land to the transferee, that sudi 
transfer is completed only when the deed 
is registered and that though by reason 
of Section 47 of that Act the transfer 
takes effect from the date of execution 
once registration is completed, the trans- 
fer was not complete on November 2S, 
1964 when the Collector accepted the 
said application. Therefore, the right of 
reconveyance had not accrued to the 
appellant on that day, the transfer not 
having been yet completed and the Col- 
lector consequently had no jurisdiction 
to entertain the application. The High 
CJouit further held that the provisions of 
Rule 19 were mandatory and agreed widi 
the Board that the appellant not having 
annexed a copy of me registered deed, 
his application was not only premature 
but was also not maintainable- These 
conclusions are challenged in these ap- 
peals. 

5. Before we proceed further, it Is 
necessary first to consider some of the 
relevant provisions of the Act and Rules, 
The long title of the Act shows that its 
object is inter alia to provide for Rxation 
of ceiling area and acquisition of surplus 
land by the State (Jovemment Chap- 
ter 2 deals with fixation of ceiling of land 
and Sections 4 and 5 therein lay down 
ceiling areas for different types of land 
and me rule that it shall not be lawful 
for any person to hold except, as pro- 
vided under the Act, land m excess of 


fte ceiling area. Chapter 3 contains pro- 
visions coimected with resumption of 
land by a raiyat from his sub-raiyat and 
Chapter 4 deals with acquisition of sur- 
plus land by the State Government 
Chapter 5 which contains Section 16, 
deals with restrictions on future acqui- 
sition of land. Section 16 (1) lays down 
that no person shall acquire land which 
together with the land held by him ej- 
ce^ in the aggregate the ceiling area. 
Clause (i) of sub-section (2) provides that 
no document of acquisition or possession 
of any land shall be registered unless the 
transferee declares before the registering 
authority the total area held by him. 
Clause (W prohibits registration of the 
document, if, from the said declaration 
it appears that the transaction is in con- 
travention of sub-section (1), that is to 
say, the acquisition would make the total 
area held by the transferee in excess of 
ceiling area. Clause (iii) provides 
that no transfer, exchange, lease, mort- 
gage, bequest or gift can be made with- 
out the document therefor duly register- 
ed. Sub-section (3) (i) provides mat if 
any transfer is made to a person other 
than a co-sharer or a raiyat of an ad- 
joining land, such a co-sharer or a rai- 
yat g liaH be entitled within three months 
GQ the date of the registration to an- 
before the Collector in the prescrib- 
manner for transfer of the land to 
him on terms and conditions in the said 
deed provided that no such appL'cation 
shall be entertained by the Collector im- 
less the purchase money • together with 
10 per cent thereof is deposited in the 
prescribed manner wthin the said period. 
Clause (ii) provides that on such deposit 
being made the co-sharer or the raiyat 
shall be entitled to be nut in possession 
of' the land even though his application 
is pending. Under Clause (Hi) of sub- 
section (3), if the application is allowed, 
die Collector has to direct the transferee 
to_ convey the land in favour of the ap- 
plicant by executing and registering a 
document of transfer. 

6, The object of Section 20 Is two- 
fold: (i) to ensure that no one holds land 
in excess of the ceiling area and (ii) to 
confer on a co-sharer or a raiyat of die 
adjoining area the right of reconveyance 
.b6m the - transferee. To subserve this 
objert sub-section (2) lays down certain 
restrictions: (a) that there can be no re- 
^stration of a deed of transfer without 
a declaration by the transferee that the 
total area which would be held by him 
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induding the area Tinder transfer does 
not esceed the ceiling area; (b) prohdri- 
iion against registering a document if 
such a dedaration shows that the trans- 
fer would have the effect of exceeding 
the ceiling area; and (c)' that no such 
transfer would be complete without the 
deed of transfer being registered. The 
object of sub-s. (3) is to secure consoli- 
dation by giving tiie ri^t of re-convey- 
ance to a co-sharer or a raiyat of an ad- 
joining area so that the land in question 
can be used in the most advantageous 
manner and also to prevent fragmenta- 
tion of the land. 

7. Rule 18 of the said Rides provides 
that the dedaration to be made by a 
transferee under S. 16 (2) (i) before the 
registering authority shall be in Form 
L. G. 12. That form inter alia requires 
tire transferee to dedare that the land 
held by him and the land acquired by 
him under the document to be registered 
would not exceed the ceiling area. R. 19 
deads with tire application by a co-sharer 
or a raiyat of the adjoining land under S. 16 
(3). It provides that such an application 
is to be made in form L. C. 13, and the 
applicant has to deposit the purchase 
money together with 10 per cent thereof 
in the treasury or sub-treasury of the 
district Tvithin which the land is situate. 
Cl. (2) of the rules provides that a copy 
of the challan shoMong the deposit to- 
gether iritli a copy of the registered deed 
shall be filed with the application in 
whidr a statement to this effect shall 
also be made. Cl. (3) of the rule pro- 
vides that a copy of the said apph’cation 
shall also be sent by the applicant to the 
transferor and the transferee by register- 
ed post vdth acknowledgment due. 
Cl. (4) prowdes that the Collector shall 
issue a notice to the transferor, the 
transferee and the applicant to appear 
before him at a date to be specified in 
the notice and after giving the parties a 
reasonable opportunity of showing cause 
and of being heard shall either allow 
the application or reject it. Form L. C. 
13 requires tlie apph'cant (a) to state that 
the transfer of the land has been made 
through a document registered on the 
date to be specified therein, (b) to enclose 
a copy of the challan in token of the de- 
posit of the purchase money plus 10 per 
cent solatium, and (c) to enclose a copy 
of the registered deed by which the land 
has been transferred. 

8. From the contents of Rr. 18 and 
19 and Forms L. C. 12 and 13, it is dear 


that the object of these rules, firstly, is, 
to enable the registering authority to see 
that the transferee does not by the 
trmsfer acquire land in excess of the 
ceiling area and, secondly, to enable the 
Collector to know that a transfer of the 
land has been made and that such trans- 
fer is completed by registration, the price 
paid for it and that the deposit made by 
the applicant is of a sum equivalent to 
the purchase price and 10 per cent there- 
of. It is manifest that the purpose for 
requiring the applicant to file a copy of 
the challan and of the registered deed is 
to enable the Collector to ascertain there- 
from the aforesaid facts and to proceed 
further on beiog satisfied about them. 

9. It is necessary at this stage to be 
dear about certain dates. The sale deed 
was executed by the transferor and die 
transferee on October 9, 1964. On 
November 14, 1964, the appellant ob- 
tained from the registering authority a 
certified copy of the sale deed tendered 
for registration. The appellant filed his 
application in the Collector’s office on 
November 26, 1964 It is true that the 
Board of Revenue has stated at one 
place that the Collector “admitted” the 
application on November 28, 1964 and 
at another place that he “took cogniz- 
ance of” it on that date. If by the words 
“admitted” and “took cognizance oF’ tlie 
Board meant that the Collector took 
cognizance of the application in its tech- 
nical sense, the Board would appear to 
be factually incorrect. The record of 
the case shows that some one in the Col- 
lector’s office received tlie application 
on November 28, 1964 and made an en- 
dorsement thereon that it should be put 
up before the Collector on November 30, 
1964. As already stated, on the said ap- 
plication haimg been plaeed before him 
on November 30, 1964, the Collector 
passed lus interim order under S. 16 (3) 
(ii) directing tlie transferee to deliver 
possession of the land in question to tlie 
appellant. Admittedly, registration was 
also completed on that date. 

10. Two contentions were urged by 
counsel for tlie respondents. Proceed- 
ing on the basis that the appellant pre- 
sented the application on November 26, 
1964, Mr. Nambiar contended (1) that 
the application was premature as regis- 
tration of the sale deed was not then 
completed and, tliereforc, there was not 
j'et a completed transfer and (2) tliati 
therefore, the Collector had no jurisdic- 
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tion to entertain surJi an application, his 
jurisdiction being dependent on a trans- 
fer having taken place. The argument 
was that under S. 16 (1) there be no 
transfer to a person who together with 
the land already held by him acquires 
land by transfer which in the aggre^te 
makes the area in excess of &e ceiling 
area; that under S. 16 (2) no registering 
authority can register such a deed of 
sale and there can be no valid transfer 
imless the sale deed is registered. There- 
fore, as the said sale deed was not ro- 
stered until November 30, 1964, there 
was no transfer till then, that no Jdfiht 
of reconveyance accrued to the appellant 
and the Collector, therefore, could not 
entertain an application without such a 
rij^t having already accrued to the ap- 
plicant. The second contention was that 
the right conferred under S. 16 (3) being 
a statutory right and it being inconsistent 
with the right of a citizen to hold and 
dispose of Bis property it must be exer- 
cised in strict conformity \vith the terms 
and conditions laid down in the Act 
and the Rules, that the language of It 19 
is mandatory, that the power of the Col- 
lector under S. 16 (3) (ii) is extraordinary 
in the sense that without holding any 
preliminary enquiry he can direct the 
transferee to hand over possession of the 
land to the applicant Therefore, he 
argued, the requirements of R. 19 must 
be held to be mandatory and that if they 
are not strictly compliM \vith. the Col- 
lector would have no jurisdiction to en- 
tertain an application. Therefore, the 
appellant having failed to annex a copy 
of the registered deed of sale as requir- 
ed by R. 19 and Form L. C. 13 and hav- 
ing annexed only the certified OTpy of 
the unre^stered deed of sale, his appli- 
cation was not in conformity with R. 19 
and tiie Collector could not entertain 
much less act on it. 

IL ^Vhen the appellart lodged his 
application in the Collector's office ho 
had already deposited the requisite 
amount in the treasury and had annexed 
thereto the copy of the challan- So that 
that condition under S. 16 was complied 
with- The application was also filed 
wthin the time prescribed by the sec- 
tion. Under S. 16 (2) and <3), however, 
no transfer takes place imless the sale 
deed is registered. Registration is com- 
plete only when the certificate under 
S. 60 is given and the endorsement and 
copying out the said certificate • under 
S. 61 of the Registration Act are made. 


idarath Sin^ (Shelat J.) A- LB. 

But Mr. Desal argued that under S. 47 
of that Act once registration is effected, 
the title under the sale deed relates back 
to the date of its execution and therefore 
though registration was completed on 
November 30, T964, the transferee's title 
under the sale related back to the date 
of its execution, Le., October 9, 1961. 
Assuming therefore, that the application 
was presented on November 26, 1964, the 
transferee's title having related back to 
the date of the execution of the sale deed, 
the transfer must be deemed to be com- 
plete on that date and, therefore, it was 
not correct that the right of reconvey- 
ance bad not accrued to the appellant on 
November 26, 1964 or that the Collector 
had no jurisdiction on that date to ac- 
cept the said application. This conten- 
tion, however, cannot be accepted in view 
of the decision in Ram Saran Lai v. Msb 
Domini Kuer, 1962-2 SCR 474 = (AIR 
1961 SC 1747) where this Court rejected 
an identical contention. Mr. Desai tried 
to distinguish that case on the ground 
that it was based on Kiahomedan law 
which by custom applied to the parties 
there. Rut the dedsion is based not on 
any prindple of hfahomedan law but 
on the effect of S. 47 of the Registration 
Act* The majority decision clearly laid 
down that the sale there was completed 
only when registration of the sale deed 
was completed as contemplated by S. 61 
of the Registration Act and, therefore, 
the talab-i-mowasibat made before the 
date of completion of registration was 
premature and a suit based on such a de- 
mand of the ri^t of pre-emption was 
premature and must, therefore, faff. 
Similarly, in Radhaldshan L. Toshniwal 
V. Shridhar. 196M SCR 248 = (AIR 1960 
SC 1368) this Court laid down that where 
a statute providing for the right of pre- 
emption lays down that it accrues only 
when transfer of the property takes place 
and such transfer is not complete except 
through a registered deed, a suit filed 
before the sale deed is executed is pre- 
mature as the right of pre-emption under 
the statute did not accrue till the trans- 
fer became effective through a register- 
ed deed. In Bishan Singh v. Khazan 
Singh. 1959 SCR 878 = (AIR 1958 SC 
838) this Court laid down that in a suit 
for pre-emption the plaintiff must show 
tiiat the right had accrued to him at the 
time when be exercised it 

12. But the question whether the 
right of reconveyance had accrued to 
the appellant or not on November 26, 
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1964 appears to be academia As already 
stated, his application was placed for 
the first time before the Collector on 
November 30, 1964 when admittedly re- 
gistration was completed and thereupon 
the transfer also had become complete- 
A mere presentation of the application 
in the sense of the appellant having 
handed it over to some subordinate in 
the Collector’s office caimot mean its 
having been entertained by the Collec- 
tor on that date. There is, therefore, no 
merit in the contention that the Collec- 
tor had entertained the application either 
on the 26th when it was taken by the 
appellant to the Collector’s office or on 
the 28th when some subordinate in the 
office made an endorsement on it that it 
should be placed before tlie Collector. 
The endorsement on the contrary shows 
that the Collector had not even seen it 
on that day, much less accepted it. The 
Collector took cognizance of it on No- 
vember 30, 1964 only when it was placed 
before him and when on being satisfied 
that the conditions of S. 16 were satisfied 
he passed his order under sub-s. (3) fii) 
for handing over possession from the 
transferee to the appellant. On these 
facts, Mr. Nambiar’s tet contention must 
fail. 

18. The contention next was that the 
right of pre-emption being a weak right 
as held in 1959 SCR 878 = (AIR 1958 
SC 838) and the outcome thereof being 
to disturb a valid transaction by virtue 
of such a right having been created by 
statute, there are no equities in favour of 
a pre-emptor as held in 1961-1 SCR 248 
= (AIR 1960 SC 1368) and, tlierefore, 
the person coming to the court for exer- 
cise of such a right must show that he 
has duly complied with aU the conditions 
laid do\vn by the law giving Iiim that 
right. Mr. Nambiar submitted that that 
being the position, the conditions laid 
down in R. 19 must be held to be man- 
datory and unless they are complied with 
an application for enforcing such a right 
must fail. The question is whether non- 
satisfaction of the condition tliat the ap- 
plication must be accompam'ed by a copy 
of the registered deed is fatal to the 
exercise of the right conferred under the 
Act 

14. Rule 19 does not lay down the 
consequence of non-compliance of its 
provisions. WImn a statute requires 
that something shall be done or done 
in a particular manner or form without 
expressly declaring what shall be the 


consequence of non-compliance, the ques- 
tion often arises what intention is to be 
attributed by inference to the legislature, 
(see May\vell on Interpretation of Statutes 
11th edn. p. 362). It has been said that 
no rule can be laid down for determin- 
ing whether the requirement is to be 
considered as a mere direction or instruc- 
tion involving no invalid consequence 
for its disregard or as imperative with 
an implied nullification for disobedience 
beyond the rule that it depends on the 
scope and object of the enactment A 
case nearest to the one before us is to 
be found in Bellamy v. Saull, (1863) 32 
LJ QB 366. Section 34 of the Revenue 
(No. 2) Act, 1861 enacted that no copy 
of a bill of sale should be filed in any 
court rniiess the original was produced 
before the officer duly stamped. It was 
held that this provision did not invalidate 
the registration if the bill was not duly 
stamped when so produced lor the ob- 
ject of the enactment was to protect the 
revenue and this was thought sufficiently 
attained if the deed was afterwards duly 
stamped without going to the extreme 
of holding the registration void. Simi- 
larly in King v. Lincolnshire Appeal Tri- 
bunal; Ex parte Stubbins, (1917) 1 KB 1. 
Regulation 19, Part 1 Section II of the 
Schedule to the Military Service (Remila- 
tions) Order, 1916 was held to be direc- 
tory. The Military Service Act, 1916 
provided that any person aggrieved by 
the decision of a local tribunal and a 
erson generally or specially authorised 
y the army council to appeal from the 
decision of that tribunal may appeal 
against the decision of a local tribunrJ to 
the appeal tribunal of the area. Tlie re- 
gulation provided that any such person 
may apjpeal against the clecision of the 
locm tribunal oy delivering to that tri- 
bunal, in the prescribed form in dupli- 
cate, notice of appeal not later than three 
clear days after its decision, and the 
local tribunal shall thereupon send to 
the other party to the application the 
duplicate notice of appeal. The local 
tribunal granted the applicant exemption 
firom military service- The military re- 
presentative immediately announced in 
the presence and hearing of the appli- 
cant that he would appeal stating also 
his grounds of appeal. The copies in the 
prescribed form of tlie notice of appeal 
not being available, the military repre- 
sentative handed over to tlie clerk of the 
local tribimal a list of the names of 
persons in respect of whom ho intended 
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to appeal induding the applicant’s name 
and some weeks before the appeal was 
heard tiie derk discussed the matter 
with the applicant. The apph'cant raised 
an objection before the appeal tribunal 
that it had no jurisdiction to hear the 
apped as theprescribed notice bad not 
been given. The Appeal Ckmrt held fliat 
inasmuch as the applicant knew ^vithin 
the prescribed time that the appeal was 
pen^g, strict compliance by the mili- 
taiy representative with the letter of re- 
gulation 19 by delivering to the local 
tribunal notice of appeal in the prescrib- 
ed form in duplicate was not a condition 
precedent to me appeal tribunal having 
jurisdiction to hear and determine the 
appeal, that the provisions of regulation 
19 as to procedure were directory only 
and not imperative and, therefore, ncm- 
compliance with them did not deprive 
die military representative of his right of 
appeal. The same rule of construction 
has also been laid down in Baza Buland 
Sugar Co. v. Munidpal Board, Rampur, 
1965-1 SCR 970 « (AIR 1965 SC 895). 
The appellant company there chaHeog- 
ed the validity of water tax levied by 
municipal board on the ground that 
the tax had not been imposed according 
to law inasmu^ as the proposals and the 
^aft rules had been published by the 
Board In an Urdu paper whereas accord- 
ing to S. 131 (3) read with S. 94 (3) of the 
U. P. Municipalities Act, 1916 they should 
have been ^bUshed in a Hindi paper. 
The Court held that S. 131 (3) feu into 
two parts, die first providing that the 
proposal and draft rules for an intended 
tax should be published for inviting ob- 

e ctions of the public and the second, 
ying down that such publication must 
be in the manner laid down in S. 94 (3). 
It held diat considering die object of the 
provisions for publication, the fi^ part 
was mandatory while the second vras 
merely directory. What that part re- 
quired was that die publication -should 
be in Hindi in a local paper and if thnt 
was done there was sufficient compliance 
of S. 94 (3). The publication was made 
in Hindi in a local paper which had good 
circulation in Rampur; there was no r©. 
gularly published local Hindi newspaper. 
There was in the circumstances substan- 
tial comph’ance with the provisions of 
S. 94 (3> At p. 975 (of SCR) = (at 

i p. 899 of AIR) &is Court obsen^ that 
the question whether a particular provi- 
sion of a statute whiiii on the face erf a 
appears mandatory inasmudi as it used 


the %vord ’shall’ is merely directory can- 
not be resolved by laying down any gene- 
ral rule and depends upon the facts of 
each case and for that purpose the ob- 
je<± of the statute in ma^g the provi- 
sion is the determining factor. 

15. The object of R. 19 in prescrib- 
ing that the application under S. 10 (3) 
must be accompanied by a copy of the 
registered deed is clearly to enable the 
Collector before he exercises bis power 
tiiereunder to ascertain the purchase 
price, the terms and conditions of the 
sale, the readiness of the applicant to 
have the land in question reconveyed to 
bim on the same terms and conditions as 
in the sale deed and the fact of the ap- 
plicant having deposited the relevant 
amount in the treasury. The purpose of 
prescribing that a copy of the registered 
deed should accompany the application 
is tiiat if such a copy is before the Col- 
lector there would oe no scope for any 
controversy tiiat the land is transferred 
to the purchaser, about its area and loca- 
tion. and the terras and conditions of the 
sale including the sale price. If this in- 
formation is before the Collector and he 
is satisfied about it, does it still mean 
that it would be fatal to the applicati'oo 
if &e form^ty of annexing a copy of 
the registered deed is not complied with. 
Section 16 lays down that such an ap- 
plicab'on must be made within three 
months from the date of the registration 
and if it is not done %vifhin that period, 
it would be time barred. Suppose for a 
whae that an applicant does not know 
when registration under Ss. 60 and 61 of 
the Hegistration Act is completed and 
annexes to his, applicatioii a certified 
copy of the sale deed furnished at his in- 
stance by the revering authority or 
where the registering authority is not 
able to furnish a copy of the registered 
deed of sale within tfine. Does it mean 
that an applicant is to be deprived of tbe 
right of reconv^ance conferred by die 
statute? To hold that if the formality 
prescribed by R. 19 is not satisfied the 
application would be bad would be to 
nullify the object of the statute. That 
surely cannot be the intention of the 
draftsmen who framed R, 19 and Form 


18. Rule 19 (3) requires that a copy 
of the application shall be sent to the 
tensferee and the transferor by legister- 
f d p ost with acknowledgment due. 
Form L. C. 13 requires the applicant to 
state that the transfer is mofta fiy a regif- 
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tered deed on the date specified therein. 
If a copy of the application is delivered 
to the transferor or the transferee by 
h^d delivery or by registered post but 
■without acknowled^ent due or if the 
applicant is not able to state the date of 
registration because he does not fcoow 
it, does it mean that merely because CL 
(3) of^R. 19 and the form use the word 
“shall” the omission to comply with the 
aforesaid requirements is fatal to die ap- 
plication? Surely these are directory in- 
stractions and if there is sufficient com- 
pliance thereof the application can be 
vaiidly entertained by die Collector. 

17. In our view, whereas the deposit 
in the relevant treasury, the applicant 
being either a co-sharer or a raiyat of 
the adjoining land, his readiness and will- 
ingness to have the land in question re- 
conveyed to him on the same terms and 
conditions as in the sale deed and the 
transfer of the land to the transferee are 
conditions precedent to his acquiring the 
right of reconveyance and to me CoUeo 
tor’s jurisdiction to try such an applica- 
jtion, the prescription as to annexing a 
copy of the registered deed is only direc- 
tory and is laid down to furnish neces- 
sary information to the Collector to en- 
able him to proceed with it. Aimexing 
.a certified copy of the sale deed where 
a copy of the registered deed is not yet 
'available on account of the process of 
registration not having been completed 
would, in our view, be sufficient com- 
pliance of the directoiy prescription so 
long as it furnishes informafion neces- 
sary for the Collector to proceed with 
the application. The fact that a copy 
of the registered deed was not furnished 
along widi the apph'cafion was, there- 
fore, not fatal to the application nor did 
such omission deprive the Collector of 
his jurisdiction to entertain it nor did it 
vitiate the proceedings before him or the 
order thereon made by him. The Board 


cation. In the circumstances we allow the 
appeals, set aside the judgment and 
order of the High Court as also of the 
Board and restore the order passed by 
die Collector and confirmed by the Com- 
missioner. The respondents NraU pay to 
the appellants the costs of these appeals 
as also their costs in the High Court. 
There wiU be only one hearing fee. 

ESB Appeals allowed. 
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(From: Patna)® 

R. S. BACHAWAT AND E. S. HEGDE, 

Mst Bibi Aisha and others. Appel- 
lants V. The Bihar Subai Svami Majlis 
Avaqaf and others. Respondents. 

Civil Appeal No. S23 of 1965, D/- 
24-7-1968. 

Evidence Act (1872), S. 65 (a) and (£} 
— Clause (a) is not controlled by clause 
(f) — When case falls xmder clause (a), 
any secondary evidence (a plain copy of 
the docmnent) and not necessarily certi- 
fied copy of document is admissible, 
though the case may also fall rmder 
clause (£). (1879) HR 5 Cal 568, Ap- 
proved. (Para 8) 

Cases Referred; Chronological Paras 
(1879) ILR 5 Cal 568 = 5 Cal LR 
831, A. Collision Between The 
Ava 3 

Mr. S. C. Agarwal, Advocate of M/s. 
Ramamurthi and Co. and M/s, E. M. E. 
Nair, Anil Eumar Gupta and S. P. Singh 
Advocates, for Appellants,* Mr, Saijoo 
Prasad, Senior Advocate (Mr. U. P. Singh, 
Advocate with him), for Respondent 
No. 1. 

The following Judgment of the Court 
was delivered by 

BACHAWAT, J. : The Bihar Subai Sunni 
Majh's-e-Awaqaf a body corporate esta- 
blished trader the Bihar Waqfs Act, 1947 
instituted a suit for setting aside a regis- 
tered molcarrari lease deed dated Novem- 
ber 18, 1949 executed by defendant 
No. 4 Sheikh Gholam Bari in favour of 
defendants 1 to 8 and for restoration of 
possession of the properties covered by 
the docmnent, viz., the houses and shops 
being holding Nos. 27 and 28 formerly 
known as holdings Nos. 22 and 23 in 
Ward No. 8 at Mohalla Muradpore P. S. 
Pirbahore in the dty of Patna (BaaJtipur). 
The plaintiffs case is that the properties 
were dedicated by way of waqr by a 
waqfoama dated August 20, 1827 execut- 
ed by MsL Bibi Mannu Ehanam Jan. The 
successive Mutawallis trader tliis deed 
were Sheikh AzmatuIIah, Sheildt Ataul- 
lah. Sheikh Habibur Rahman, Bibi Zai- 
bunnissa and Sheikh Gholam Bari. Tho 
Trial Comt decreed the suit and this de- 
cree was confirmed by tlie High Court 

“(A F. O. D. No. 500 of 1955, D/- 
16-2-1961 ~ Pat). 


AM/AM/D580/68 



254 S. C. Bibi Aisha v. Bihar S. S. M. Avaqaf (Bachawat J.) A* LB. 


Both the courts concurrently found that 
Mst. Bibi Mannu Khanam Jan dedicated the 
properties by way of waqf by a deed 
dated August 20, 1827. The correctness 
of this finding is challenged in this ap- 
peal, 

2. In Mohalla Muiadpore in the city 
of Patna (Baakipur) there is an ancient 
mosque known as the mosque of Mst 
Bibi Mannu Khanam Jan. It is not dis- 
puted now that Mst. Bibi Mannu Kha- 
nam Jan established this mosque. There 
are shops, rooms, katra and other struc- 
tures to the east, west and the south of 
the mosque. To the east of the mosque 
are the disputed holdings Nos. 27 and 
28. On September 25, 1948 Gholam Bari 
filed before the Waqf Board a return in 
Form No. 1 under Rules 6 and II of 
the Bihar Waqfs Act, 1948. In this 
return he stated that the properties were 
given in waqf to the mosque by Mst Bibi 
Mannu Khanam Jan under the deed of 
waqf dated August 20, 1827. With this 
return he filed an English translation of 
the waqf deed. The translation was at- 
tested by him. P. W. 5 Mehdi Hasan, the 
Nazir of the Waqf Board proved that 
Gholam Bari also filed the original 
waqhama together with its copy in 
Persian. The copy bore the following 
endorsement signed by Gholam Baii. 
"The copy corresponds to the original.* 
The original waqrnama was returned to 
Gholam Bari and the cony was retained 
in the oiEce of the Waqf Board. At the 
trial Gholam Bari did not produce the 
original deed. Accordingly the copy of 
the deed and its translation were exhibit- 
ed. 

S. The Trial Court and in the High 
Court Misra J. accepted the testimony of 
Mehdi Hasan and held that copy of 
the original waqfnama was admissible 
in evidence. We agree with this finding. 
Tarkeshwamath T. ruled Aat the copy 
was not admissible mainly on the ground 
that naragr^h 7 of the plaint stated that 
the deed or waqf was in the plaintilTs 
custody. We agree with Misra J. that 
the averment in the plaint should be re- 
garded as a general statement referring 
to the true copy which was left in the 
plaintiff's office. Under Section 65 fa) of 
the Evidence Act secondary evidence 
may be given of the existence, or con- 
tents of a document when the ori^nal is 
shown or appears to be in the possession 
or power of the penon against whom 
the document is sought to be proved, 
and when after the notice mentioned in 


Section 66, such person does not pro- 
duce it Where the case falls under 
S. 85 (a) any secondary evidence of the 
contents of the document is admissible. 
In the present case the conditions of 
S, 65 (a) were satisfied. The plain copy 
of the waqf was therefore admissible. 
On behalf of the appellant it was argued 
that Cl. (f) of S. 65 was applicable and 
that as the certified copy of the deed 
dated August 20, 1827 was permitted by 
the Evidence Act to be given in evidence 
a certified copy alone was admissible in 
evidence. There is no substance in this 
contention. If the case falls under 
clause (a) any secondary evidence of the 
document is admissible, though the case 
may also fall under clause (f). Clause (a) 
is not controlled by clause (f). In the 
case of A Collision Between The Ava, 
(1879) ILR 5 Cal 568 a question arose as 
to whether secondary evidence could be 
given of the contents of a certificate 
granted by the Board of Trade. The 
loss of the document attracted Cl. (c) of 
Section 65 and the failure to pn^uce il 
after notice attracted Cl. (a). Clause (f) 
of Section 65 was also applicable. Wil- 
son T, ruled that a certified copy need 
not be produced and any seconcmry evi- 
dence was admissible. We agree with 
this dedsioD. Wilson J. said: 

“By S. 65 in cases under Cls. (a) and 

(c) any secondary evidence is admissible; 
in cases under Cls. (e) and (f) only a 
certified copy. The present case falls 
tmder CL (a) or (c) and also under (f). 
m such a case which rule appL’es? I 
IWnk the words, Tn cases (a), (c) and 

(d) any secondary evidence is admissible* 
^ clear and too strong to be con- 
^Ued by anything that foUows, and 
that, therefore, in this case any secondary 
evidence might be received.” 


4. TTie existence of the deed of waqf 
dated August 20, 1827 is proved fay 
numerous admissions made by Gholam 
tian and his predecessors-in-bTle. The 
existence of the deed was admitted in a 
petition filed by Bibi Zaibunnisa before 
^ Distrirt Judge, Patna on January 13, 
before the plain- 
Bari on September 25, 
petition dated February 15. 
i? ?^^ent dated hiarch 21, 
IW9 med by him before the President of 
fte Bihar Subai Sunni Mailis-e-Awaqf. 
Other documents and admissions also 
dearly show that the disputed holdings 
are waqf properties. 
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5. The copy of the waqf deed shows 
that Bibi Mannu Khanam Jan appeared 
before the Darulquazaya Azimaljad for 
admitting the execution and making a 
declaration and the Quazi signed the 
deed and put tiie seal of the Registry 
Office on 21st Rabiul Awal, 1233 A. .H 
The year 1233 is evidently a mistake for 
1243. The deed was executed on 19th 
Muharram 1243 A. H. corresponding to 
20th August 1827. No copy of this deed 
is now foimd in the records of the re- 
gistration office. It appears that the 
document was presented for registration 
under Regulation XXXIX of 1793. Under 
that Regulation the Quazis were requir- 
ed to keep copies of all deeds and other 
papers which they might draw up or 
attest, to keep a list of such papers and 
to deliver the list and papers to their 
successors. The Regulation made no 
provision for the maintenance of a pro- 
per register book. The disputed waqf 
deed was registered in 1827. At tliis 
distance of time no copy of the deed is 
traceable in the registration office. But 
from other imimpeachable evidence, it is 
satisfactorily established that Mst. Bibi 
Mannu Khanam Jan executed the waqf 
deed dated August 20, 1827 and that the 
ffisputed holdings are waqf properties. 
In this view of the matter it is not dis- 
puted that the courts below rightly de- 
creed the sxiit. 

6. The appeal is dismissed w’th costs. 

SSG/D.V.G. Appeal dismissed- 
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(V 56 C 47) 

(From Madhya Pradesh: AIR 1964 
Madh. Pra. 196) 

R. S. BACHAWAT AND K. S. HEGDE, 

JJ. 

Chalurbhu] Pande and others. Appel- 
lants V. Collector, Raigarh, Respondent. 

Civil Appeal No, 667 of 19^, D/- 

23-7-1968. 

(A) Land Acquisih'on Act (1894), Ss. 23 
(1) and (2) and 3 (a) — Acquisition of 
land witli orchards thereon — Value of 
trees, determination of — Value of trees 
does not fall under S. 23, secondly — 
Land includes trees standing thereon, 
wliich arc component parts of land — 
Value of trees is ascertained only for 
determining the market value of land 
sought to be acquired — On the value of 
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land as determined the Court is bound 
to allow 15 per cent allowance provided 
by S. 23 (2). AIR 1964 Madh Pra 196, 
Reversed; (1907) BLR 30 Mad 151 and 
AIR 1920 AH 101, Approved. (Para 8) 

(B) Evidence Act (1872), S. 3 — Evi- 
dence — Land acquisition proceedings 

— Market value of land — Reference by 
appellate Court after conclusion of argu- 
ments to documents which are not part 
of record is not permissible — They 
should be admitted as fresh evidence and 
parties given opporhmity to rebut them 

— Civil P. C. (1908), O. 20, R. 4, O. 41, 

R. 27. AIR 1964 Madh Pra 196, Re- 
versed. (Para 5) 

(C) Evidence Act (1872), S. 3 — Ap- 
preciation of evidence — Oral evidence 

— Civil cases — In assessing the value 
of the evidence Judges are bound to call 
in aid their e.xperience of life and test 
the evidence on basis of probabilities — . 
Evidence of only one party even when 
no evidence of rebuttal is led by opposite 
party need not necessarily be accepted. 

(Para 6) 

(D) Evidence Act (1872), S. 167 — Civil 
P. C. (1908), S. 99 — Land Acquisition 
proceeding — Compensation awarded by 
Land Acquisition Officer substantially 
enhanced by High Court relying on 
inadmissible evidence — Evidence of 
claimant rejected by High Court — No 
appeal by Government against enliance- 
ment of compensation — If inadmissible 
evidence were not relied, the compensa- 
tion allowed by Land Acquisition Officer 
would have remained — Claimant can- 
not tlierefore complain against High 
Court that it has taken into considera- 
tion inadmissible evidence. (Para 7) 

(E) Civil P. C. (1908), S. 35 — Land 
Acquisition proceedings — Compensation 
awarded by Land Acquisition Officer 
tliough substantially enhanced by trial 
court and High Court — Parties directed to 
bear their own costs — Good reasons given 

— Claim by claimant highly e.vaggerat- 

ed — Bulk of their evidence found un- 
acceptable — Costs being essentially in 
the discretion of tlie courts, the Supremo 
Court declined to interfere with the 
order. (Para 10) 

Cases Referred: Clmonologic.'d Paras 
(1920) AIR 1920 Ail 101 7) = 

ILR 42 All 555, Krishna Bai v. 

Secy, of State 9 

(1907) ILR 30 Mad 151 = 16 Mad 

LJ 551, Sub Collector of Godavari 

V. Seragam Subbaroyadu 9 
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Mr. S. T. Desal, Senior Advocate, 
{M/s. V. D. Misbra and A. G. Ratna- 
parldii. Advocates, with him), for Ap- 
pellants; Mr. !• N. Shroff, Advocate, for 
Respondent 

The following Judgment of die Court 
was delivered by 

HEGDE, J.j In this appeal from the 
decision of the High Coi^ of Madhya 
Pradesh in First Appeal No. 180 of 1^9 
on its file the principal question that 
arises for decision is as to the market 
value of the appellants’ orchard acquired 
under the jirovisions of Land Acquisi- 
tion Act 1894 (to be hereinafter referred 
to as the Act) in connection \vith the 
construction of Hirakud Dam in Oiissa 
State. 

2. Several lands in the Raigarh Dis- 
trict of Madhya Pradesh were acquired 
by the Collector of Baigarh in pursuance 
of lie request made by the Government 
of Orissa. Among the lands so acquired 
some of the appellants' lands were also 
included. For mose lands the appellant 
claimed compensation in a sum of 
Rs. 7,93,770 under various heads but the 
Special Land Acquisition Officer under 
two different awards awarded to them a 
sum of Rs. 59,494/0/-. The appellants 
did not agree to the award made by the 
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trees, 41 Mosambi trees, 250 Gauva treM 
wart from other trees. The learned Ad- 
ditional District Judge valued each one 
of the Orange and Mosambi trees at 
Rs, 960 and Gauva tree at Rs. 240. 
There is no dispute as regards the num- 
ber of trees in the orchard. In that or- 
chard apart from the Orange, Mosambi 
and Gauva trees, there were some other 
trees but we need not concern ourselves 
about those trees as no dispute was 
raised before us either as to their niun- 
ber or value. The learned Additional 
District Judge computed the net income 
from eadx Orange tree at Rs. 100 and of 
Mosambi tree at Rs. 70 to Rs. ^ per 
year. He capitalised that income at 12 
years’ purchase and thus arrived at the 
compensation payable in respect of those 
trees. In so doing he hea\^y relied on 
the oral evidence adduced by the appel- 
lants. We may mentioa at fWfg stage 
that there was absolutely no document- 
ary evidence to support the Maim of the 
appellants. 

4. The evidence of the first appellant 
as well as that of the witnesses did not 
commend itself to the learned Judges of 
the High Court They opined that the 
claim of the appellants was a hi ghl y ex- 
aggerated one and the evidence of the 


Special Land Acquisltioa Officer and at ^pporting that claim is unao- 

thelr instance the question of compensa- ceptable. Relying on certain official m- 


tion was referred to the District Court of 
Raigarh under Section 18 of the Act The 
Additional District Judge who tried the 
reference in question enhanced the com- 
pensation payable to the appellants to 
Rs. 3,29,480. In particular he valued the 
trees in fte orchard acquired at Rupees 


ports and the pamphlets ntibllshed by 
certain individuals as to fte yield from 
Orange, Mosambi and Gauva trees, aver- 
age span of life of those trees and the 
market value of Orange, Mosambi and 
Gauva, the High Court re-assessed the 
compensation payable and came to the 


2,19,220. Aggrieved by the decision of conclusion that the total value of the 


the learned Additional District Judge, the 
Collector of Raigarh appealed to the 
High Court of Madhya Pradesh, In that 
appeal the appellants filed a memoran- 
dum of cross-objections praying for the 
enhancement of tiie compensatioa pay- 
able to them. The Hi^ Court substan- 
tially modified the decree of the learned 
Additional District Judge. It deteimined 
the compensation payable to the appel- 
lants^ at 1^7,751^/« with interest as 
provided in the decree. Against that 
decision the appellants have brou^t this 
appeal after obtainine a certificate under 
Article 133 (I) (a) of the Constitution. - 

n , .. » »L auuiiiu liilvc Huuurrea me same 

As mentioned earher the principal in accordance with law. In that event, 
^es^n ansmg for decision is as regards the appellants would have got opportu* 
toe OOT^sahon^yable in respect nity to rebut that evidence, ^at ba^g 

chsrd adimtledly fiiOT were 160 OreDge open to the High Court to rely on those 


trees in toe orchard in question could 
be reasonably fired at Rs. 58^66. 

5. Mr. S. T. Desai, learned Coimsel 
for toe appellants complained that the 
Hi^ Court was not right in lookiig into 
documents which were not a part of toe 
records of the case particularly when 
lus clients had not been given any op- 
portunity to rebut the conclusions reach- 
ed therein. It ap^ars that toese docu- 
ments were looked into by the learned 
Judges after toe conclusion of the argu- 
ments. If toe High Court wanted to 
take into consideration any fresh evi- 
dence, it should have admitted toe same 
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Act also relate to a similar matter, the 
case of Cheddu Singh, AIR 1964 179 

{Supra) being in connection with the 
latter, 

33, This case of the Calcutta High 
Court went up to the Supreme^ Court m 
Guru Govind Basu v. Sankari Prasaa 
Ghosal, AIR 1964 SC 254. The facts as it 
appears from the report, are as to wheth^ 
an auditor appointed under Section 619 
of the Indian Companies Act of a Gov- 
ernment company by the Central Gwern- 
ment on the advice of the Cortmiroller 
and Auditor General of In^a hem an 
office of profit. Under Section 619 the 
Comptroller and Auditor General, ^au 
have power to direct the mamer m which 
the company’s accounts shall be audited 
by the auditor appointed in pursuance oi 
suh-section (2) and to give such aumtor 
instruction in regard to any m^ers 
relating to the performance of his fimc- 
tions as such, to conduct a supplemental^ 
or test audit of the company s accounts 
by such person or persons as he may 
authorise in this behalf, and for the ^r- 
poses of such audit to require informahon 
or additional information to be fumsh^ 
to any person or persons so authoi^^ 
on such matters, by such Person or per- 
sons and in such form, as the Comptrol 
ler and Auditor General may, by fieneral 
• or fecial order direct. The auditor is 
expected to submit a copy of 
report to the Comptroller and Auffitor 
G^eral of India who shall have the right 
to comment upon, or supplement tte 
audit report in such manner as he may 
think fit. It was pointed out on ^ly^.- 
these provisions that the appomtment of 
an auditor in a Government company 
rests solely with the Central Government 
on the advice of the ComptroUer and 
Auditor General of India. The law fur- 
ther provided that an auditor under ttoe 
provisions may be removed, from omc 
before the expiry of his term only ^ J “e 
company in general meeting after obtain- 
ing, the previous approval of ffie Central 
Government in that behalt It was held 
that it was dear that the appointment 
of an auditor in a Government company 
rests solely with. the Central Govern- 
ment and so also his removal from office. 
The Comptroller and Auditor Generm ot 
India exercised control over_ the auditor 
of a Government company m respect of 
various matters including the manner in 
which the Company’s accounts shall be 
audited. The Auditor General _ has also 
the right to give such auditor. instructions 
in regard to any matter relating to the 
performance of Ws functions as sucli. The 
Auditor General may conduct a supple- 
mcntarj’ or test audit of the company s 
accounts by such person or persons as he 
may authorise in this behalL In other 
words, the Comptroller and Auditor 
» General of India exercises full control 
1969 AlL/7 in G— 9 


over the auditors of a Government com- 
pany, The case was distinguished from 
that of Abdul Shakur, AIR 1958 SC 52 
(Supra) by pointing out that the appel- 
lant in that case was the manager of a 
school run by a committee of manage- 
ment formed under the provisions of the 
Durgah Khwaja Saheb Ach 1955, He was 
appointed by the administrator of the 
Durgah and was paid Rs. 100 per month. 
It was pointed out that in that case ap- 
pointment of the appellant was not made 
by the Government nor was he liable to 
he dismissed by the Government. The 
appointment was made by the adminis- 
trator of a committee and he was liable to 
be dismissed by the same body 
and though the Committee of the 
Durgah ^dowment was to be ap- 
pointed by the Government of India, it 
was a body corporate with perpetual suc- 
cession acting within the four comers of 
the Act. Merely because the Committee 
or the members of the Committee were 
removable by the Government of India 
or the Committee could make bye-laws- 
prescribing the duties and powers of its 
employees could not convert the servants 
of the Committee into holders of office of 
profit under the Government of India. 
The appellant in that case was neither 
appointed by the Government of India 
nor was removable by the Government 
of India nor was he paid out of the 
revenues of India. The decision that 
ultimately emerged in that case has been 
correctly summarised in the head note 
as follows: — 

"For holding an office of profit under 
the Government, one need not be in the 
service of Government and there need be 
no relationship of master and servant 
between them The Constitution itself 
m^es a distinction between the holder 
of an office of profit under the Govern- 
ment and the holder of a post or service 
under the Government. The Constitution 
has also made a distinction between the 
holder of an office of profit under the 
Government and the holder of an office of 
profit under a local or other authority 
subject to the control of Government. The 
decisive test for determining whether a 
person holds any office of profit under the 
Government is the test of appomtment. 
It is not correct to say that the several 
factors which enter into the determina- 
tion of tins question — the appointmg 
authority, the authority ve£^ed with 
power to terminate the appointment, the 
authority which determines t^e remime- 
ration, the source from whiM the remu- 
neration is paid, and the '“'in 

with power to control the manner m 
whichX duties of the office arc di^ 
fh-sreed and. to give direction m tnat n- 
}- ‘if must all co-exist and each must 

that if one oLthe eluents is absent. 
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test of a person holding an office under 
the Government, Central or State, is not 
satisfied, circumstance that the source 
from whi^ the remuneration is paid is 
not from public revenue Is a neutral 
factor — not decisive of the question. 
Whether stress will be laid on one factor 
or the other will depend on the facts of 
each case. However, where the several 
elements, the power to appoint, the power 
to dismiss, the power to control and give 
directions as to the manner in which the 
duties of the office are to be performed, 
and the power to determine the question 
of remuneration are all present in a given 
case, then it must be held that the officer 
in question holds the office under the 
authority so empowered,” 

34. In this state of authority we have 
to see as to who is the appointing auth- 
ority of respondent no. 1 as Adjutant. 
We have also to see as to who is the 
authority who can terminate the ap- 
pointment We have further to see whe- 
ther it IS that authority which deter- 
mines the remuneration. We have also to 
look to the source from which the remu- 
neration is paid, and also the authority 
vested with the power to control the 
manner in which the duties of the office 
are discharged and to give directions in 

beh^ 

35. It has already been described in 
detail how the appointment of an Adju- 
tant is made, who make the appointment 
and who is in charge of discipline We also 
know that the source from which the re- 
muneration Is paid is the public revenue 
and the authority who has power to con- 
trol the manner In which all the duties 
are discharged is either the Government 
or an officer under the Government. Ob- 
viously, therefore, respondent na 1 holds 
s*n office under the Government of the 
State of Uttar Pradesh. The question is 
whether if is an office of profit. The de- 
termining factor in such a case is as to 

he earned anr projff or remcme- 
ralion from the Government revenue. 
The quantum of remuneration is iznma- 
teriaL Respondent no. 1 used to get an al- 
lowance of Rs. SO per mensem for pur- 
poses of his duties. Can it be said to ^ 
a consolidated fee (or the out-of-pocket 
expenses that he had to incur, as contem- 
plated in Ravanna Subanna’s case, AIR 
1954 SC C53 (Supra) or is it by way of 
stipend paid to a scholarship holder or 
honorarium or allowance for attending 
training camp as contemplated in Panna 
LaVs case, 1964 AD LJ 902 (supra)? 

36. The learned counsel ' for respon- 
dent no. 1 strongly reUed on the two 
cases, just referred to. to support his con- 
tention that the remuneration of Rs. 50 
^f^ensem was only an honorarium, to 

)iis out-of-pocket expenses antt at 


the most was no better than a stipend 
paid to a scholarship holder. According 
to him. it was not a salary or remune- 
ration as contemplated under the word 
"profit" used in the phrase "office of 
profit". We wiU see that the Government 
used the term remuneration in the 
^ape of an honorarium in their earliest 
letter dated the 28th .of February, 1963 
(Exhibit A-4). but later on they revert- 
ed to the phrase "Instructor's allowance" 
and that Is how the payment has been 
described In the various letters thereafter. 
The Government, however, again clari- 
fied the matter In their letter dated 
March 9, i964 (Exhibit A-8) where they 
again say that the payment of this 
amount may be treated as an honorarium. 
It is how the Government regard the 
payment that used to be made to respon- 
dent no. 1 as an Adjutant It is the nature, 
of the payment or what has sometimes 
been described as the "pith and substance" 
that is to be looked into. A rose wiD 
smell as sweet caD it by whatever name. 
So it is not the name that is given by the 
Government to a certain payment It is 
the nature of the payment that wiD de- 
termine as to whether the payment can 
be said to be a remuneration for the post 
The payment Is a periodical payment 
made from month to month. It is not 
made specifically for a certain period 
when the Adjutant attends to the parades. 
It is not also a payment which is made 
to him only during the course of his 
training. The payment therefore, is nei- 
ther a stipend nor an aDowance by way 
of meeting out-of-pocket expenses. It is 
a consoDdated sum paid every month. It 
is not stated that this payment is made 
for attending the parades only. The pay- 
ment Is attached to the office. The pay- 
ment. no doubt is a smaU amount but 
that is not the question. It Is a remune- 
ration paid for the services. The services 
may have been offered at personal sacri- 
fice In the national cause, but that did 
not take out the remuneration paid for 
the services from the category of its 
being "profit” which the office of an Ad- 
jutant brought to respondent no. 1. The 
three tests laid down In the ease of Dr. 
Deorao Laxman Anande. AIR 1958 Bom 
314 (supra) as to what authority has the 
power to make the appointment to the 
office, what authority can take discipli- 
nary action and remove or dismiss the 
holder of the office and by whom and 
from what source is his remuneration 
paid are satisfied in this case. The auth- 
ority In every case fs the Government 
itself. I have, therefore, no hesitation in 
holding that at the relevant time respon- 
dent na I held an office of profit under 
the Government of Uttar Pradesh. 

37, The Constitution, however, gives 
power to the State Legislature to pro* 
tnde by law that a certain office shaU. 



1969 


Balak Ram v. Badri 

even Aough it may be an ofnce of profit, 
not disqualify its holder. In this con- 
nection attention has been drawn to two 
statutes of the Legislature of the State 
of Uttar Pradesh and it is urged that 
even if respondent no. 1 be held as bold- 
ly an office of profit at the relevant 
tiine, _ he should not be held to be dis- 
qualified in view of the exemption pro- 
vided imder those statutes. 

38. The two statutes are Act XIX of 
11951 and Act XIII of 1952. 

39. Under Section 3 of the former 
statutes an honorary officer for the pur- 
pose of any special duty shall not be dis- 
qualified and shall be deemed never to 
have been disqualified for being a mem- 
ber of the State Legislature constituted 
under Article 382 of the Constitution of 
India, provided that the holder of the 
office has been in receipt merely of com- 
pensatory allowance in accordance with 
any general or special order applicable 
thereto. 

40. In order to come under this provi- 
sion of law, three things are requisite. 
The officer must be an honorary officer, 
he must be an officer appointed^ for the 
purpose of a special duty and thirdly he 
must have been in receipt merely of com- 
pensatory allowance _ in accordance _ with 
any general or special order applicable 
thereto. 

41. There is no doubt that respondent 
No. 1 was an officer. He is not an hono- 
rary officer. The word 'honorary' in ac- 
cordance with the meaning of that word 
in Shorter Oxford English Dictionary 
means "giving services without emolu- 
ment.” As I have already held, the office 
of the Adjutant in the Home Guards is 
not honorary. It is not an office held for 
the purpose of specicJ duty also. 

42. The learned counsel pointed out 
that because the nature of the duty of 
Home Guards is special, the duties hav- 
ing already been described above, it is 
a case of a special duty. The Home 
Guards are auxiliary to the police and 
they are required to render assistance 
to the community in emergency, but 
generally they are to help in maintaining 
internal security. It cannot be said to be 
a special duty. If the word, "special” is 
used in such a wide meaning, then a 
Judge who performs judicial duty will 
be held to hold a special duty. Medical 
officers to the Government w'ould also be 
holding special duties and so will the 
other officers of the Government, for the 
duties of each class are of a special 
type. A special duty in the context con- 
notes a particular type of duty which is 
allotted to an officer. A person is appoint- 
ed on special duty by Government when 
special type of work is to be done for 
the Government not on a permanent 
basis but as a result of some special cir- 
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cumstance. For instance, the Government! 
may appoint an officer to examine into 
tne text books prescribed for various 
^ person so appointed 
wall be an officer on special duty. His 
office will be terminated as soon as his 
■Work wll finish. A person may be ap- 
pointed to revise the manuals of any 
department. Such an officer also will be 
an officer on special duty. But the type 
of work which respondent no. 1 was 
expected to do as an Adjutant was not of 
a temporary nature or of a special nature 
arising out of some special requirement 
of the Government which requirement 
was not to last long. Respondent no. 1, 
ffierefore, could not have been said to 
have been holding the office of the Adju- 
tant in the Home Guards by way of spe- 
cial duty. 

43. Lastly, his is not a case in which 
he was merejy paid compensatory al- 
lowance. His is a case in which he was 
paid a salary. He would not, therefore, 
be exempted under the provision of Act 
XIX of 1951. 

44. Now let us look to the provisions 
of Act XIII of 1952. At the outset it may 
be pointed out that section 2 of this Act 
defines the term "Compensatory allow- 
ance", but strange though it may appear 
this term has nowhere been used in the 
provisions of the statute apart from the 
definition itself. In any case. It is clear 
that respondent no. 1 was not exempt 
from being disqualified from being cho- 
sen as or for being a member of the 
Uttar Pradesh State Legislature, for 
though he was holding an office which' 
was not a whole time office, it was re-j 
munerated by salary if not by fees. Ini 
order to come under Section 3{2) of the 
Act for purposes of exemption, it should 
not only be an office which is not a 
whole-time one but also an office which' 
is not remunerated by salary. The mean- 
ing of the word "salary” to be found in 
the Webster's New International Dic- 
tionary is "the recompense or considera- 
tion paid, or stipulated to be paid, to a 
person at regular intervals for services 
especially to holders of official, execu- 
tive. or clerical positions: fixed compen- 
sation regularly paid, as by the year, 
quarter, month. or week." Thus the 
periodical payment that was made to res- 
pondent no. I was salary. Respondent 
no. 1, therefore, is not exempt even 
under this statute. 

45. My finding on issue no. 1, there- 
fore. is that respondent no. 1 is not an 
Adjutant under the U. P. Home Guards 
Adhiniyam. The question whether he 
holds an office of profit in that connec- 
tion does not arise. He is. however an 
Adjutant under the Government Scheme 
promulgated prior to the coming into force 
of the Adhiniyam and does hold an office 
of profit He is not exempt under U. P. 
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Act XIX of 1951 and U. P, Act XHI of 
1952 from the disqualification attached to 
the office under Axticle 191 of the Con- 
stitution. 

46. Issue No. 2 — A copy of the order 
of appointment of respondent no. 1 (Ex- 
hibit 1) shows that he was selected and 
appointed as a Gaon Samaj Panel Law- 
yer for a period of three years under 
sub-rule (l)(c) of Riile 114 of the U. P. 
Zamindari Abolition and land Reforms 
Rules, 1952, as from the 14th of Septem- 
ber, 1965, which order was communicat- 
ed to him under the signature of the 
AddiUonal District Ma^strate, Lucknow. 
The question is whether his being ap- 
pointed to ^e post of a panel lawyer 
imder the Goverrunent of Uttar Pradesh 
amounts to his holding an office of profit 
within the meaning of that term under 
Article 191 of the Constitution. 

47. The appointment of such a lawyer 
is contemplated under Section 127-B of 
the Abolition Act which provides: — 

"S. 127-B(1). The State Government 
may, on such terms and conditions and 
in such manner as may be prescribed, 
appoint in each district a panel of law- 

S ers to conduct suits and other proceed- 
igs by or against the Gaon Sabhas In 
reject of their functions under this 
Act 

(2) A panel lawyer shall with respect 
to such Gaon Sabhas la the district, as 
may be prescribed, be their agent for the 
pui^se of receiving processes issued by 
any court or any authority against them 
in respect of their functions under this 
Act and shall be deemed to be the recog- 
nised agent by whom appearances, acts 
and applications under this Act or the 
Uidted Provinces Land Revenue Act 
1901 or any other law relating to land 
tenure may be made or done on behalf 
of such Gaon Sabhas.” 

48. Rule 114 of the U. P. Zamindari 
Abolition and Land Reforms Rules. 1952 
(hereinafter referred to as the Rules) In 
su ficr ss It Is pvffvides es 

lows: — 

"114(1) For the conduct of suits, ap- 
plications and other proceedings by or 
against the Gaon Sabba, the following 
shall be appointed to the panel of law- 
yers in each district for the Courts spe- 
cified ag ains t each. 

Ic) A Mukhtar. a revenue agent or a 
lawyer to be selected for appointment by 
the Collector who is hereby empowered 
to make the appointment on behalf of 
the State Government — for Revenue 
Courts at TahsU headquarters. He shall 
^ the recognised agent of the Gaon 
Sabhas only for cases in Revenue Courts 
at Tah^ headquarters. 


O The term of the tahsil panel law- 
yers shall not exceed three years bxit 
the appointing authority may remove 
any such lawyer before the expiry of his 
term. 

(3) The District Officer shall maintain 
a confidential personal file of every panel 
lawyer and shall annually enter therein 
remarks on the lawyer’s capacity, efficien- 
cy and integrity. 

(4) The terms and duties of the panel 
lawyers and control of the Collector 
over them shall be governed by the in- 
structions lor the conduct of Gaon Sabha 
litigation issued in G. O. No. 2240-AZ/I- 
A-1165-1964, dated August 20, 1958. OE 
such instructions as may be issued by 
the State Government from time to 
time.” 

49. A copy of the G. O. in question 
has been filed on the record as E^bit 3. 
Paragraph 4 of the Instructions in that 
G, O. contemplates the appointment of 
a Mukhtar or revenue agent or vakil or 
pleader at each tahsil headquarters to 
represent the Gaon Samajas (now Gaon 
Sabhas) and do pairvi for them in tah- 
sU and district courts. Paragraph 5 pro- 
vides that the panel lawyers shall always 
be available to give free legal opinion 
and advice to the Land Management 
Committee, whose Chairman can directly 
consult them on points of law, particular- 
ly in all eases where Gaon Samajas 
(Gaon Sabhas) have been impleaded as 
defendants or where they propose to file 
a suit or an application under the Zamin- 
dari Abolition and Land Reforms Act or 
the Land Revenue Act. Under paragraph 
7 of the Instructions panel lawyers can- 
not be engaged in criminal case or cases 
under the Panchayat Raj Act They can 
appear only in those cases In which their 
engagement Is approved fay the Collector 
or the Sub-Divisional Officer. They 
would also defend the intereri of the 
State In all cases in which the State is a 
party unless the Collector directs other- 
iris« TTwy sjff isndar a Usability to 
pear in any case against the Gaon Samaj 
(Gaon Sabha) barring exceptional cases 
ha which they may be allow^ to do so 
by the Collector. The Collector shall give 
such permission only when there is no 
conflict between the Gaon Samaj (Gaon 
Sabha) and the other party. Under para- 
graph 32 of the Instructions the Tahsil 
panel lawyers will submit to the Collec- 
tor through the Sub-Divisional Officer, a 
bimonthly progress report in respect of 
the litigation work done by each of 
them in a certain pro forma prescribed 
under that instruction. This report is to 
be accompanied by a descriptive report 
which would show the nature of cases 
instituted or contested under each pro- 
vision of law and the results generally 
obtained along with the comments of thn 
lawyers concerned for generally Improve 
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ing the manner and method of conduct- 
ing Gaon Samaj (Gaon Sabha) _ litigation. 
Paragraph 24 of the Instructions pro- 
vides as to the presentation of the bills 
to the Collector by the penal Lawyers. 
Paragraph 25 provides that the_ Gaon 
Samai Panel Lawyers are not required to 
file certificate of fee for getting their fee 
taxed and included in decrees and orders. 
Paragraph 26 provides for the fees P^y" 
able to panel lawyers, _ mukhtars and 
revenue agents which ■wall be_ in accord- 
ance with the valuation in Civil cases and 
IT) accordance with the rules laid down 
in Chaper 'Vin of the Revenue Court 
Manual in revenue cases subject to the 
condition that the minimum fee payable 
in any case shall not be less than Rs. 
5. Paragraph 27 of the Instructions pro- 
vides for the clerks of panel lawyers also 
being paid fee of rupee one per case or 
suit. Paragraph 28 provides for the sup- 
ply of plain paper and other necessary 
stationery to the Panel Lawyers. Para- 
graph 31 provides for panel Lawyers to 
file vakalatnamas or power of attorney 
on behalf of the Gaon Samaj in _ each 
case. Such vakalatnamas shall be signed 
by the Chairman or the person authorised. 
Paragraph 12 provides that if a suit or 
a proceeding on behalf of fte Land 
Management Committee is to pe ^sti- 
tuted in a Court at the di^nct head- 
quarters, the Sub-Divisional Officer shall 
submit all the papers for the orders of 
the Collector. The Collector shaU then 
decide whether a suit or proceetog is 
to be instituted or not. He may m this 
coimection consult the headquarters panel 
lawyer or the District Government 
CounseL if he considers necessary. Under 
paragraph 13 if the suit or 
had been instituted in a court at the mh- 
sil headquarters and the Goyernme^ is 
not a party, the Sub-Divisional Officer 
phall take a decision as to whether the 
case is to be contested or not. 

50. As to the source of remunerati<m, 
it is provided under Section 12^ A of me 
Abolition Act that there shall be cp^a^- 
tuted for each district a Consohdated 
Gaon Fund to which shall be credited 
all contributions payable under sub-sec- 
tion (2) of that section. Sub-section (2) 
provides that every Gaon Panchayat in 
the district shall pay to the Collector 
annually such contribution not exceeding 
fifteen per cent of the total amount cre- 
dited to the Gaon Fund, as may be fixed 
by the Collector in the manner prescri^ 
ed. This consolidated fund shall be 
applied, among other things, to the 
payment of fees and allowances of 
tlie panel lawyers appointed under 
Section 127-B. The source of pay- 
ment, therefore, is the Consohdation 
Gaon Fund. 

5L The question to be decided is as 
to whether in view of the above rules 


respondent no, 1 can be said to be hold- 
ing an office of profit under the Govern- 
ment of Uttar Pradesh by virtue of his 
being a panel lawyer of the Gaon 
Sabhas (formerly Gaon Samajas) at the 
Tahsil Headquarters. 

52. The contention on behalf of res- 
pondent no. 1 is that, in the first place. 
Respondent no, 1 does not hold an office 
at aU. Apart from it, he does not hold 
an office of profit. In that connection his 
argument is that he is only one of the 
panel lawyers which means one of a 
list of lawyers and it is at the sweet will 
of the Collector whether he will be en- 
gaged in a case or not. He will only be 
available for professional engagement 
and as such he may in the end earn any 
remuneration or he may not earn any 
remuneration. In the circumstances, he 
cannot, according to the argument, be 
considered to be holding an office. The fees 
that he gets, he gets in a particular case in 
which he is employed. His, therefore, 
is only a professional engagement like 
the professional engagement of any law- 
yer for a client. He cannot in the cir- 
cumstances be said to be the holder of 
any office much less an office of profit. 
Apart from it, it is also urged that even 
if he is held to be holding an office of 
profit, he is exempted from the disquali- 
fication in view of the provisions of Act 
XIX of 1951 and Act XIII of 1952, refer- 
red to in connection with issue no. 1. 

53. It is very difficult to define the 
term 'office' with any exactitude. The 
chief Election Commissioner, In the mat- 
ter of Vindhya Pradesh Legislative As- 
sembly Members, (1953) 4 Ele LR 422 
tried to define the term "office”, 
hut though he started with the dic- 
tionary meaning of that term and the defi- 
nitions contained in Burrow’s Words and 
phrases, Tomlin’s Law Dictionary, Luce’s 
Legislative Assemblies, he could not 
arrive at any definition. 


54. We would get an idea as to what 
is an office from the observations made 
in the Supreme Court case, namely, 
Padam Sen v. State of Uttar Pradesh, 
AIR 1961 SC 218 at p. 220 where in 
paragraph (15J the following observa- 
tions have heen made: 


"The word 'situation’ according to 
Webster’s New International Diction- 
ary of the English Language, moans: 
position or place of emploionent. place, 
office; as a situation in a store. The a;> 
posite meaning for the purposes of this 
Explanation would be 'office. _ Oflice 
again, according to the same Dictionary, 
means a special duty, trust, charge or 
position, conferred _ by an exercise of 
governmental authority and for a public 
Durpo'^e; a position of trust or auoiority 
conferred by an act of govei^cntal 
power, a right to excrete a public Ac- 
tion or employment and receive the emo- 
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luments (if any) thereto belonging; as, 
an executive or judicial office .... In 
a wider sense, any position or place in 
the employment of the Government, 
especially one of trust or authority The 
Dictionary further notes the differences 
in the connotations of the various words 
office, post, appointment, situation and 
place and says; Office commonly suEgesls 
a position of (especially public) trust or 
authoriti"; and situation emphasizes the 
idea of employment, especially in sub- 
ordinate position, as. to seek a situation 
as governess, as private secretary.” 

55. The Rajasthan High Court tried 
to lay down certain criteria in AIR 1959 
Raj 227 (supra) as to what the term 
•’office" means The criteria that they 
laid down were: 

"(1) That the office should be inde- 
pendent of the person holding it. mean- 
ing thereby that the office must exist 
even if the person is not there. 

(2) The office cannot be assignable or 
heritable 

(3) That there should be a relation of 
master and servant between the Gov- 
ernment on the one hand and the person 
holding the office on the other, and 

(4) that it must be for a spedfied 
period” 

But these criteria have not been found 
to be satisfactory. 

56. The Bombay High Court In AIR 
1958 Bom 314 (supra) describes the nega- 
tive aspect of the case that the word 
"office" does not necessarily Imply that 
it must have an existence apart from the 
person who may hold it Cases are 
known, in which. In order to make use 
of the special knowledge, talent, skill or 
experience ot certain persons, posts are 
created which exist only so long as they 
hold them It will be difficult to hold that 
such persons are not holders of offices. 
The first criterion, therefore, in Holi 
LaVs case. AIR 1959 Raj 227 (supra) Is 
not an essential criterioiL 


57. In the case of Ramappa v. Sang- 
appa, AIR 1958 SC 937 the theory that 
the office cannot be assignable or herit- 
able also has been exploded That was 
a case of Patels and Shanbhogs who are 
appointed to their offices by the Govern- 
ment though the Government has no ol>- 
tion in certain cases but to appoint an 
heir of the last holder; they hold their 
office by reason of such appointment 
only; they work under the control and 
supervision of the Government, their 
remuneration is paid by the Govern- 
ment out of Government funds and as- 
sets; they are removable by the Gov- 
. emment. and there is no one ebe under 
iwhom their offices could be held. They 
were all held as holding offices of pro- 
' fit under the Government. 

58. The theory of master and servant 
abo receives a shock fram the Supreme 


Court case of Guru Govlnd Basu. AIR 
1964 SC 254 (supra). It would thus ap- 
pear that the cntena in Hoti Lai’s case. 
AIR 1959 Raj 227 (supra) are not essen- 
tial criteria for determining whether a 
person holds an office or not. It is. 
therefore, difficult to define the term 
"office", though the meaning of the word 
Is weU understood. 

59. One of the grounds on which It 
is urged that the respondent no. 1 does 
not hold an office b that he is only a 
counsel appearing on behalf of Gaon 
Sabhas In the Tahsil concerned and that 
his is but a professional engagement like 
any other engagement by a client The 
Lawyer does not hold an office for his 
client, though he performs a duty for 
him. TTiis contention, though attractive. 
Is without substance when we look into 
the details of the appointment The rules 
do not provide, as the learned counsel 
would have me hold, that there are a 
Dumber of lasers for the Gaon Sabhas 
In the Tahsil Mohanlalgani, amongst 
whom he b one and If the Collector takes 
It into hb head or It so occurs that no 
Gaon Sabha In the Tahsil is advbed to 
fight any litigation that It may like to 
Institute or it may like to defend, by 
the revenue authorities. L e,. the Sub- 
Divlsional Officer or the Collector, he 
may not get any case at all during the 
year. The rules do not contemplate that 
there will be several panel lawyers In 
the same Tahsil Under Rule 114 of the 
Zamindari Abolition Rules the word 
panel" b used for the whole list of law- 
yers that are appointed in the courts of 
various grades in the district. There b 
the District Government Counsel (Civil) 
for Civil Ck>urt5 in the District headquar- 
ters. There is the District Government 
Counsel (Revenue) for Revenue Ckiurts at 
the District headquarters and there is 
a roukhtar or a revenue agent or lawyer 
for courts at the tahsil headquarters. 
Thus so far as Tahsil headquarters are 
concerned, there b only one lawyer. 
Three sets of lawyers, namely, the Dis- 
trict Government Counsel (Civil), the 
District Government Counsel (Revenue) 
and the lawyers at the Tahsil headquar- 
ters are known to constitute a panel It 
b not that several lawyers are appointed 
at Tahsil headquarters and it Is from 
out of those lawyers that the revenue 
authorities select one or the other to 
conduct the cases on behalf of Gaon 
Sabhas at the Tahsil headquarters There 
b only one panel lawyer for each Tahsil 
headquarters. Thb b precbely what the 
appointment order (Exhibit 1) shows 
Three bwyers have been appointed 
under that order, but they have been 
appointed for three different Tahsib and 
respondent no. 1 has been appointed for 
the Tahsil of Mohanlalganj. So it is not 
a case oi an approved Ibt ot lawyers out 
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of whom one or the other may be ap- 
pointed to conduct the litigations of the 
Gaon Sabhas at the Tahsil headquarters. 
This case is different from the case of a 
railway counsel who is one out of a panel 
of lawyers appointed to conduct the 
cases on behalf of the railway like the 
one contemplated in the case decided by 
the Election Tribunal at Allahabad in 
Govind Malaviya v. MurU Manohar, 
(1953) 8 Ele LR 84. In that case Murli 
Manohar, the returned candidate, who 
was a railway counsel, was described by 
the Assistant Traffic Superintendent as a 
retained railway counsel. He was just 
a pleader like any other pleader. In that 
case whenever the railway engaged him 
he was engaged through a separate vaka- 
latnama. He was at liberty to appear 
against the railway in cases in which 
he was not engaged by the railway. 
The Law Inspector stated in that case 
that Sri Murli Manohar was engaged only 
in difficult cases or cases of high valua- 
tion. He was not engaged in other cases. 
In the instant case respondent no. 1 is 
the only lawyer in the Tahsil of Mohan- 
lalganj who conducts the cases on behalf 
of the Gaon Sabhas. It is not a case 
where it is the choice of the revenue 
authorities to engage him or not. It may 
be that the authorities may decide that 
they would not contest a case and so he 
would not be engaged. Under the rules, 
as already pointed out abova he is to 
be available for consultation in all cases. 
He is under the control of the district 
authorities inasmuch as he has to submit 
bimonthly progress report in respect of 
the litigation work (done) by him. He can- 
not appear against the Gaon Sabhas barring 
exceptional circumstances in which he 
may be allowed to do so by the Collec- 
tor. Under Section 127-B(2) of the Abo- 
lition Act he shall be the agent for the 
Gaon Sabhas for the purposes of receiv- 
ing processes issued by any court or 
authority against them and shall be 
deemed to be their recognised agent_ by 
whom appearances, acts and applications 
may be made or done on behalf of the 
.Gaon Sabhas. It cannot, therefore, be 
said that he does not hold an "office.” 
He holds an office under the State Gov- 
ernment being under the control of the 
State Government or its officers. The 
office is an office of profit as it brings 
him remuneration in cases in which he 
is engaged. The source of payment no 
doubt, is the Gaon Sabha Fund, but as 
has already been pointed out in connec- 
tion with the discussion of issue_ no_. I, 
that is not the determining criterion. 
The appointing authority, as shov/n in 
the order of appointment is an officer 
of the State Government The authority 
is vested with the power to terminate 
his appointment The authority demr- 
mines his remuneration as prescnbed 


under the rules. The source, no doubt Is 
the Gaon Sabha Fund, but the payment 
IS controlled by the Collector. The Gov- 
ernment determines the manner in which 
the duties of the office are discharged and 
also gives directions in that behalf. The 
office cannot but be an office of profit 
under the Government of Uttar Pradesh. 

Question now arises as to 
whether m this case also respondent no. 
1 is exempted from his disqualification 
under the two statutes, namely. Act XIX 
of 1951 and Act XIII of 1952. I need not 
enter into a detailed discussion as to what 
is an office of special duty. Obviously, 
this is not an office for the performance 
of any special duty, for this is a work 
which can be done by any other quali- 
fied lauryer provided he is appointed to 
the post It is not a case where the office 
is honorary or only compensatory al- 
lowance is payable within the definition 
of that term under Section 2 of Act XIX 
ot 1951. It is. no doubt, not a whole 
time office. but it is remunerated by 
fees though not by salary. The provisions 
of Act XIII of 1952 also are thus not 
helpful, to the respondent no. I. 

61. My finding on Issue no. 2. there- 
fore. is that respondent no. 1 does hold 
an office of profit within the meaning of 
that term under Article 191 of the Con- 
stitution on account of his being a panel 
lawyer of the Gaon Sabhas in the Tah- 
sil of Mohanlalganj and he is not ex- 
empted under U. P. Act XI.\ of 1951 and 
U. P. Act XIII of 1952. 

62. Third part of issue no. 5: — We 
now come to the third part of issue no. 
5. For purposes of deciding that issue we 
shall presume that respondent no. 1 has 
failed to show the expenses incurred by 
him on the polling day in the return of 
expenses and also the expenses of a sum 
of Rs. 50 advanced by him to one 
Chamman. The question is whether this 
amounts to a corrupt practice under 
Section 123(6) of the Representation Act. 
This corrupt practice is described as fol- 
lows: 

"123(6). The incurring or authorising of 
expenditure in contravention of Section 
77." 

There is thus prohibition against in- 
curring or authorising such expenditure 
as is prohibited under Section 77. Sec- 
tion 77. on the other hand, provides; 

"77(1) Every candidate at an election 
shall, either by himself or by his elec- 
tion agent, keep a separate and correct 
account of all expenditure in connection 
with the election incurred or authori.scd 
by him or by his election agent between 
the date of publication of the notifica- 
tion calling the election and the date of 
declaration of the restdt thereof, both 
dates inclusive, . 

(2) The account shall contain such 
particulars, as may be prescribed. 
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(3) The total of the said expenditure 
Rhaii not exceed such amoimt as may 
be prescribed.” 

63. We will see that section 77(1) 
reqiures every candidate at an election 
to keep a separate and correct account 
of expenditure in connection with the 
election incurred or authorised by him 
or by his election agent between certain 
dates. This is to be kept either by him- 
self or by his election agent This pro- 
vision does not provide as to what ex- 
penses s hall he Incurred or authorised 
by a candidate or his election agent Sub- 
section (2) provides that the account 
shall contain such particulars, as may 
be prescribed, namely, prescribe by the 
rules. Sub-section (3) provides that the 
expenditure shall not exceed such amount 
as may be prescribed under the rules. 
Sub-se^on (3), therefore, is the only 
provision whi^ issues a mandate againri 
a candidate or his election agent against 
Incurring or authorising expenditure 
beyond a certain limit It is the breach 
of this mandate which amounts to cor- 
rupt practice imder sub-section (6) of 
Section 123 of the Representation Act 
The fact that the candidate or his elec- 
tion agent entered certain Items of ex- 
penditure in his statement of return of 
expenses does not mean that he has in- 
curred any expenditure against the man- 
date under sub-section (3) of Section 77 
or that any such expenditure was autho- 
rised. It is, therefore, not a case of the 
corrupt practice covered by sub-section 
(6) of Section 123. 

64. It at the most amounts to the 
non-compliance with the provisions of 
the Representation Act, as contained In 
sub-sectioDS (1) and (2) of Section 77 and 
this non-compliance will be of no avail 
to the petitioner unless he shows that 
this non-compliance has materially af- 
fected the result of the election (vide 
Section 100(l)(a)tii) of the Representa- 
tion Act). There is no allegation in the 
case at ^ that the non-compliance of 
this provision of Section 77 of the Repre- 
sentation Act has materially afiected the 
result of the ' election. 

65. This view Is supported by a num- 
ber of authorities also of widch oidv two 
of our High Court need be mentioned 
namely, Chavar Ali Khan v, Keshav 
Gupta, AIR 1959 All 264 and Karan 
Singh V, Jamuna Singh, AIR 1959 All 
427. 

66. It is laid down in Chayar All’s 
case. AIR 1959 All 264 that the corrupt 
practice mentioned in section 123(6) does 
not cover a case where the accounts 
under Section 77(1) have not been daily 

regularly kept by the candidate or 
^ election agent That sub-section de- 
fine corrupt practice as "the incurring or 
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tion of section 77.” The corrupt practice 
thus does not consist in not maintaining 
tbe account as required by eub-section 
(1) of Section 77, but it conasts of Incur- 
ring or authorising an expenditure in 
contravention of Section 77, which would 
be a case where the total of the expen- 
diture exceeds the amount prescribed 
under the rules, as mentioned In sub-sec- 
tion (3) of Section 77. It is the Incurring 
or authorising an expenditure In contra- 
vention of Section 77 which has been 
made a corrupt practice and not an ir- 
regular maintenance of accounts. It would 
thus appear that the only contravention 
of Section 77 which falls under Section 
123(6) is the contravention of sub-section 
(3) of Section 77. The irregularity In 
maintaining accounts does not fall imder 
Section 123(6) of the Act at alL 

67. Similarly, in Karan Slngh'a case, 
AIR 1959 All 427 (supra) It is laid down 
that imder Section 123(6) of the Act, a 
corrupt practice consists In incurring or 
authorising of expenditure in contraven- 
tion of Section 77 of the AcL Sub-seo 
tions (1) and (2) of Section 77 merely 
require that correct and separate accounts 
be kept and give the contents of those 
accounts. They do not prescribe any limi- 
tation on the incurring or authorising of 
expenditure. All that is laid down br 
sub-section (1) is that expenses which 
have been incurred or have been autho- 
rised are to be included in tbe accoimts. 
Inclusion in the accounts is not a con- 
dition of incurring or authorising of an 
expenditure. Tbe Incurring or authorising 
of an expenditure is only limited by the 
provisions of sub-section (3) of Section 
77 which lay down that the said expendi- 
ture shall not exceed such amount as 
may be prescribed. 

68i It is further pointed out therein 
that where the issue as framed only 
relates to omission of certain items from 
account and there is no allegation that 
the expenditure Incurred or authiy^A 
by the respondent was in excess of the 
prescribed limitation, the issue does not 
really deal with the question of com- 
mission of corrupt practice covered by 
Section 123(6) of the Act, but really 
amounts to raising questions about the 
non-compliance with the provisions of 
the Act and the Rules framed theretmder 
which could be a ground for setting aside 
an election under Section 100(l)(d)(!v) of 
the Act, prorided there was allegation 
and proof that the result of the election 
has been materially atiected by that non- 
compliance. 

69. This Issue Is accordingly decided in 
the negative. 

RSK/D.V.C. Order accordingly. 


Balak Ram v. Badri Fiasad (Sahgal J.) 
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SATISH CHANDRA J. 

The Purtabpore Co. Ltd,, Petitioner v. 
Cane Commissioner, Bihar, New Secre- 
tariat Patna in the State of Bihar and 
others, Respondents. 

Civil Misc. Writ No, 3841 of 1967, D/- 
1-1-1968. 

(A) Constitution of India, Art. 226 (lA) 
— 'Cause of action, wholly or in part, 
arises’ — Sugarcane Control Order 
(1966), CL 6 — Order under CL 6(l)(a) by 
Cane Commissioner, Bihar, at Patna, 
reducing area for sugarcane purchase 
reserved for petitioner’s sugar factory 
situate in U. P. — Another order allot- 
ting excluded area for respondent’s Sugar 
Factory in Bihar — ^Allahabad High Court 
has no jurisdiction to entertain petition 
for quashing these orders as no part of 
cause of action arose within its territorial 
jurisdiction — Place of communication of 
order according to law or of consequence 
arising from order — If furnishes cause 
of action. 

Under Art. 226 (1-A) of the Constitution 
of India a High Court is competent to 
issue a writ against any Government 
authority or person situated or residing 
outside its territorial jurisdiction pro- 
vided it is established that the cause of 
action for the relief claimed arose whoUy 
or partly within its territorial jurisdic- 
tion. (Para 4) 

The Cane Commissioner, Bihar, gt 
Patna passed two Orders on 14-11-1967, 
By his first order he superseded his 
earlier order of 30-12-1966 passed under 
Cl. 6(l)(a) Sugar-cane (Control) Order 
1966 in favour of the petitioner’s sugar 
factory situate in U. P. and also reduced 
the number of villages (all situate in 
Bihar) constituting the reserved area of 
the factory for the purchase of sugarcane. 
This order was communicated to the 
petitioner’s factory in U. P. By his 
second order of the same date which was 
not communicated to the petitioner he 
directed that the villages excluded from 
the petitioner’s reserved area should be 
allotted to R, another sugar factory in 
Bihar. The petitioner filed a writ peti- 
tion in the Allahabad High Court for 
quashing these two orders dated 14-11- 
1967. 

Held that as no part of the cause of 
action for the reliefs claimed arose 
within the territories of U. P. the High 
Court could not entertain the petition. 

(Para 11) 

Even assuming that the communica- 
tion of the order to the petitioner in U. 
P. gave rise to a part of cause of action 
for setting aside that order no cause of 
action in relation to the order passed in 
favour of R could arise in U. P. Even 
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H the order superseding the earlier one 
^ set aside the other order in favom of 
R would remain in operation. That by 
rteelf would constitute modification of 
me earlier order passed on 30th Decem- 
ber, 1966. Without setting aside the order 
passed in favour of R, no effective relief 
could be granted to the petitioner. 

(Para 6) 

If the_ law provides for the method of 
CMmmumcation of an order made under 
the order would acquire legal force 
and operation only when it is communi- 
cated in that manner. Clause 6 of the 
Sugarcane (Control) Order, 1966 provides 
for the manner of communication name- 
ly) by notification in the official gazette 
An order passed under clause 6 would 
have the force of law only when it is 
notified in the official gazette. Till then 
it will be merely an opinion of the rele- 
vant authority. So the receipt of the 
order by the petitioner Company would 
be immaterial. The Cane Commis- 
sioner’s, Bihar, order would have 
had to be notified in the official 
gazette of the State of Bihar. That fact 
would give rise to a part of the cause 
of action, if any, within the State of 
Bihar. inie legaRy recognizable mod- of 
communication of an order of the Cane 
Commissioner, Bihar, xmder clause 6(a), 
would not create a cause of action wthin 
Uttar Pradesh, AIR 1963 SC 395,. Ref. 
to. (Para 7) 

The impugned order reducing the 
reserved area had not the effect of frust- 
rating the contracts entered into by the 
petitioner with certain co-operative socie- 
ties for supply of Sugarcane at the pre- 
mises of the factory after the passing of 
the earlier order of reservation. In the 
absence of any order xmder CL 6(l)(c) or 
(d) the rights and liabilities of the parties 
to those contracts could not be affected 
by a mere reservation order passed under 
CL 6(l)(a). Therefore, no cause of action 
could arise in U. P. as a consequence of 
such order. AIR 1967 Bom 355, Dist. 

(Paras 8, 9) 

No part of the cause of action could 
arise in U. . P. merely on the ground 
that the impugned order of the Cane 
Commissioner, Bihar was in violation of 
the decision of the Joint Sugarcane 
Board for U. P. and Bihar which was 
situated at Luclmow in U. P. No statu- 
tory provdsion recognises such a Joint 
Board. The Sugarcane (Control) Order 
envisages the State Government or the 
Cane Commissioners of the respective 
States of Uttar Pradesh and Bihar as the 
relevant autliorities entitled to ma!:e 
orders thereunder. Further, any .such de- 
cision would not have the force of law. 

It vdll not be enforceable in a court of 
law An order passed in exercise of the 
statutory authority flowing from the 
Sugarcane (Control) Order, 19GG, could 
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not be held invalid on the ground that It 
infringes the informal decision of the 
Joint Sugarcane Board. 

fPara 10) 

(B) Sugarcane Control Order (1966), CL 
6(1) Order under Cl. 6(l)(a) reserving 
particular area for sugar factory — 
EHect of. 

A reservation order under Cl 6(l)(a) 
of the Sugarcane Control Order. 1966 is 
passed with a view to enable the factory 
to purchase the quantity of sugarcane 
required by it. It at the most confers a 
sort of privilege to enter the reserved 
areas with a view to purchase sugarcane, 
it confers no rights The order of reser- 
vation does not have the effect of mak- 
ing any sugarcane grower liable to sell 
sugarcane only to the factory in whose 
favour the area has been reserved. That 
liability arises when an order under 
paragraph (c) or (d) has been passed So, 
a mere reservation order would not 
reserve any area exclusively for that 
particular factory nor would oblige the 
sugarcane growers in that area to sell 
their sugarcane only to that factory. 

(Para 8) 

Cases Referred: Chrooological Paras 
(1967) AIR 1967 Bom 35S (V S4)- 
ILR (1967) Bom 223. Damomal 
Kausomal Raisinghani v. Union of 
India 9 

(1967) Civil Writ Jurl. Case No. 63 of 
1967 (Pat) 2 

(1963) AIR 1963 SC 395 (V 50)- 
1962 Supp (3) SCR 713. Bachhlttaf 
Singh V. State of Punjab 7 

Vlnod Swamp, for Petitioner; Stand- 
ing Counsel, for Respondents 
ORDER The Purtabpore Company 
limited, the petitioner, prays for a cer- 
tiorari to quash the orders passed by 
the Cane Comiiiissioner, Bihar, on 14th 
November, 1967, modifying his earlier 
order dated 30th December. 1966. in 
relation to the reservation of certain 
villages in Bihar for the petitioner Com- 
pany. In my opinion this Court has no 
jurisdiction to entertain this petition. It 
fails on that preliminary ground. 

2. In exercise of the powers confer- 
red by section 3 of the Essential Com- 
modities Act, 1955. the Central Govern- 
ment on 16th July, 1966, passed the 
Sugarcane (Control) Order, 1966 Clause 
6(l)(a) of this Order entitled the Cen- 
tral Government to make an order 
reserving any area where sugarcane Is 
grown for a factory. Under clause 11 the 
Central Government could delegate all or 
any of the powers conferred upon it on. 
Inter alia, the State Government or any 
officer or authority of the State Gov- 
ernment. The same day. that Is I6lh July. 
1966, the Central Government defeated 
the powers conferred on it by clauses 
6, 7, 8 and 9 of the Order on, inter alia. 


the State Governments of Bihar and 
Uttar Pradesh as well as on the Cane 
Commissioners of Bihar and Uttar Pra- 
desh. Utilising this delegated power, the 
Cane Commissioner, Bihar, on 30th 
December. 1966, made an order (No. 
3088} directing that the villages named la 
the Lst shall constitute the reserved area 
of Purtabpore Sugar Factory Limited, 

Mairwa, for the purposes of sugarcane 
during the seasons 1966-67 and 1967-68. 
The list included 203 villages. All these 
villages were situate in the district of 
Saran in the State of Bihar Feeling ag- 
grieved the Standard Refinery and Dis- 
tillery Limited, respondent no. 9. ques- 
tioned the validity of this reservation 
order by instituting a writ petition under 
Article 226 of the Constitution before the 
High Court at Patna C. W. J. C No. 63 
of 1967. The petitioner contested it. 
During its pendency, respondent no. 9 
made representations to various autho- 
rities for re-opening the question of re- 
servation of 208 villages in favour of 
the petitioner. Coming to know of these 
moves, the petitioner Company made 
representations to the Government of 
Bihar and the Cane Commissioner and 
further prayed that the said 208 villages 
should continue to be reserved in favour 
of the petitioner on a long term basis. 
The Cane Commissioner, Bihar, passed 
tw • orders on 14th November. 1967. By 
one order (No. 2332) the Cane Commis- 
sioner superseded his earlier order no. 
3088 dated 30th ^cember. 1966. and 
further directed that the villages named 
in the list below shall constitute the 
reserved area for the petitioner factory 
for purchase of sugarcane during the 
season 1967-68. The list mentioned only 
109 out of the 208 villages. A copy of 
this order was forwarded to M/s. Purtab- 
pore Sugar Factory Limited, Mairwa, 
the petitioner. This order had the effect 
of cancelling the earlier reservation 
order of 208 villages completely for the 
year 1968-69. It confined .the reservation 
for the year 1967-68 to only 109 villages. 
By another order the Cane Commissioner 
directed that the remaining 99 villages 
shall constitute the reserved area of 
respondent no. 9 for purposes of sugar- 
cane during the season 1967-68. This 
order was forwarded to respondent no 9. 
The petitioner wants both these orders 
to be quashed. 

3. The same day, that Is on 14th 
November. 1967, respondent no. 9 ap- 
plied for withdrawal of the writ peti- 
tion filed bv it before the High Court 
at Patna. The petitioner Company con- 
tested that application but the prayer 
was granted. The same day the present 
writ petition was instituted in this Court. 

4, At the hearing Mr. Khare, appear- 
ing for respondent no. 9. as well as Mr. 
Gopi Nath, appearing for the Cane Com- 
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missioner, Bihar, raised a preliminary 
objection to the competence of the writ 
petition. They urged that no part of the 
cause of action had accrued within the 
territorial jurisdiction of this High Court 
and so this Court had no jurisdiction to 
entertain this writ petition. Under 
Clause (1-A) of Article 226 of the Con- 
stitution, the power conferred by clause 
(1) to issue certain writs to any Govern- 
ment. authority or person, may be exer- 
cised by any High Court exercising juris- 
diction in relation to the territories with- 
in which the cause of action, wholly or 
in part, arises for the exercise of such 
power, notwithstanding that the seat of 
such a Government or authority or the 
residence of such person is not within 
those territories. The petitioner desires 
that the orders of the Cane Commis- 
sioner, Bihar, be quashed and conse- 
quential mandamus be issued to him and 
the State Government of Bihar not to 
act in virtue of or in pursuance of the 
orders passed by the Cane Commissioner, 
Bihar, on 14th November. 1967. The 
seat of the Government of Bihar as well 
as the residence of the Cane Commis- 
sioner of Bihar are in the State of Bihar, 
that is outside the territories of the State 
of Uttar Pradesh to which alone the 
jurisdiction of this Court extends. The 
petitioner can invoke the jurisdiction of 
this Court only if it establishes that the 
cause of action for the claimed relief 
arose wholly or in part within the terri- 
tories of Uttar Pradesh, 

5. The person making the impugned 
order as well as the subject-matter of 
the order, namely the 208 villages, are 
both situate outside Uttar Pradesh. The 
order was passed at Patna in the State 
of Bihar. Any part of the cause of action 
based on these facts would arise outside 
the territories of Uttar Pradesh For the 
petitioner Mr. Ray relied on a composi- 
tion of facts for establishing that the 
cause of action did arise within the terri- 
tories of Uttar Pradesh. The learned 
counsel stated that the petitioner Cona- 
pany’s factory is situate within the terri- 
tories of Uttar Pradesh. The order of 
the Cane Commissioner superseding his 
earlier order of the 30th December, 
1966, was forwarded to the petitioner 
Company and was received by it at its 
factory, that is within Uttar Pradesh. 
The communication of the order con- 
stituted a relevant and material fact to 
be proved in order to gain relief. On that 
basis a part of the cause of action would 
arise within Uttar Pradesh Mr. Ray also 
relied upon the circumstances that after 
the initial reservation order dated 30th 
December, 1966. the petitioner Company 
had entered into contracts wth the 
Mairwa Cane Development and Cane 
Marketing Union Limited respondent no. 
10, and the Sirisia Cane Development and 


^ne Marketing Union Limited, respon- 
dent no. 11. for the purchase of sugar- 
can_e_ from 208 villages reserved for the 
petitioner. The contract with these co- 
operative societies provided that the 
sugarcane would be supplied to the peti- 
honer at the weigh-bridge situate at the 
f^tory gate. The impugned order has the 
effect of frustrating this contract. The 
cause of action for preventing or restrain- 
ing the frustration of the contract would 
arise inter alia at the place where deli- 
very of the goods was agreed upon. That 
place being within Uttar Pradesh, a part 
of the cause of action for such relief 
would arise within Uttar Pradesh. The 
present writ petition was designed to 
that end and would be cognizable by this 
Court. It was at the end urged that the 
initial reservation order dated 30th 
December, 1966 was passed in pursuance 
of the decision taken by The Joint Sugar- 
cane Board for Uttar Pradesh and Bihar 
at Lucknow. The impugned order contra- 
venes that decision. The cause of action for 
enforcing the decision of the Joint 
Board would arise at Lucknow within 
Uttar Pradesh. 

6. The first part of the learned coun- 
sel’s submission relating to the communi- 
cation of the order raises many difficult- 
ies. One order by which the earlier order 
dated 30th December, 1966. was express- 
ly superseded and which reduced the 
number of villages constituting the peti- 
tioner’s reserved area to 109 alone, was 
forwarded to the petitioner company. The 
other order passed in favour of respon- 
dent no. 9 was not communicated to the 
petitioner Company. On this basis no 
cause of action in relation to the order 
passed in favour of respondent no. 9 
could arise %vithin Uttar Pradesh. Even 
if the order superseding the earlier one 
is set aside the other order in favour of 
respondent no. 9 would remain in opera- 
tion. That by itself would constitute modi- 
fication of the earlier order passed on 
30th December, 1966. Without setting 
aside the order passed in favour of re.s- 
pondent no. 9, no effective relief could 
be granted to the petitioner. 

7. Mr. Ray urged that in view of the 
decision of the Supreme Court in 
Bachhittar Singh v. State of Punjab, AIR 
1963 SC 395 before an opinion of a sta- 
tutory authority can amount to an order, 
it must be communicated to the 
person affected by that order. Then 
alone that person can be bound _ by 
the order; because till its communira- 
tion it would be open to the authority 
to consider the matter agaia Hence, till 
its communication the order cannot Ire 
regarded as anything more than provi- 
sional in character. Thus the onier of 
the Cane Commissioner became bindi.ng 
on the petitioner only when it was com- 
municated to it. The communication was 
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at its factory within the State of Uttar 
Pradesh. If the law provides for the 
method of communication of an order 
made under it, the order would acquire 
legal force and operation only when it 
is communicated in that manner. Clause 
6 of the Sugarcane (Control) Order, 1966, 
provides that the Central Government 
(which includes its delegates) may by an 
order notified in the gazette reserve any 
area for a factory. This clause provides 
for the manner of communicaUon name- 
ly by notification in the official gazette. 
An order passed imder clause 6 would 
have the force of law only when it is 
notified in the ofiidal gazette. Till then 
it wiE be merely an opinion of the rele- 
vant authority. The decision of the Cane 
Commissioner, Bihar, would not become 
an order under clause 6(a) merely by its 
being forwarded and received by the 
petitioner Company. So the receipt of 
the order by the petitioner Company 
would be immaterlaL The Cane Commis- 
sioner’s. Bihar, order would have had to 
be notified In the- official gazette of the 
State of Bihar. That fact would jdve rise 
to a part of tte cause of action, if any, 
within the State of Bihar. The legally 
recognizable mode of communication of 
an order of the Cane Commistioner. 
Bihar, imder clause 6(a), would not create 
a cause of action within Uttar Pradesh. 

8. The second point related to the 
place of delivery. In this connection Mr. 
tChare, learned counsel for the respon- 
dent, urged that an order of reservation 
by Itself does not oblige any sugarcane 
grower or a co-operative society to sui> 
ply or agree to supply sugarcane to the 
factory in whose favour the reservation 
order has been passed. That obligation 
arises under paragraph (2) of clause 6 
when an order has been made under 
paragraph (c) of sub-claxise (1). so a 
mere modification of the order of reser- 
vation would not impinge on the en- 
forceability of the petitioner’s contract 
with the sugarcane suppliers. Mr. Bay 
on the other hand contended that the 
orfer of reservation created and con- 
ferred a right on the petitioner factory 
to purchase sugarcane from the reserved 
villages. To resolve these rival contentions 
the relevant and material portions of 
clause 6 may be read: 

*'6. Power to regulate distribution and 
movement of sugarcane, 

1. The Central Government may, by 
order notified in the official Gazette.— 

(a) reserve any area where sugarcane 
is grown (herein^ter in this clause refer- 
red to as ’reserved area') for a factory 
having regard to the crushing capad^ 
of the factory, the availability of sugar- 
cane in the reserved area and the need 
for production of sugar, with a view to 


e nab lin g the factory to purchase the 
quantity of sugarcane required by it; 

with respect to any spe^^ 
sugarcane grower or sugarcane CTowera 
generally in his reserved area the quan- 
tity or percentage of sugarcane grown by 
such grower or growers, as the case may 
be, which each such grower by himseU 
or, if he is a member of a co-operative 
Eodety of sugarcane growers operating In 
the reserved area, through such sodety, 
shall supply to the factory concerned; 

(d) direct a sugarcane grower or a 
sugarcane growers’ co-operative sodety, 
supplying sugarcane to a factory, and the 
factory concerned to enter into an agree- 
ment to supply or purchase, as the case 
may be, the quantity of sugarcane fixed 
under paragraph (c); 



2. Every sugarcane grower, sugarcane 
growers’ co-operative sodety and factory, 
to whom or to which an order made 
under paragraph (c) of sub-clause ( 1 ) apH 
plies, shall be bound to supply or pur- 
chase, as the case may be. that quantity 
of sugarcane covered by the agreement 
entered into under the paragraph and 
any wilful failure on the part of the 
sugarcane grower, sugarcane growers' co- 
omrative sodety or the factory to do so, 
shall constitute a breach of the prori« 
dons of this order; 

A reservation order tmder paragraph 
(a) is passed with a view to enable the 
factory to purchase the quantity of 
sugarcane required by it It at the most 
confers a sort of privilege to enter the 
reserved areas with a view to purchase 
sugarcane; it confers no rights The order 
of reservation does not have the effect 
of making any siigarcane grower liable 
to sell sugarcane only to the factory In 
whose favour the area has been reserved. 
That liability arises when an otoer under 
paragraph (c) or (d) has been passed. So. 
a mere reservation order would not 
reserve any area exclusively for that 
particular factory nor would oblige the 
sugarcane growers in that area to sell 
their sugarcane only to that factory. 
Till now no orders under paragraph (c 
or (d) have been passed. The agreements 
which the petitioner Company alleges It 
entered Into with the co-operative socie- 
ties on 27th September, 1967, were not 
as a result of any right or liability flow- 
ing from the order of reservation. Simi- 
larly the impugned order modifying the 
reservation order would not affect, much 
less frustrate, that contract. The parties 
to that contract would still be free to 
perform their respective promises. The 
rights and liabilities of the parties under 
ii^t contract could possibly be affected 
by an order under paragraph (c) or (d), 
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but no such order has yet been passed. 
It was urged that the contract envisaged 
that the sugarcane would be supplied at 
the factory gate in such quantities and 
on such dates as may be specified in the 
instructions issued by the Cane Commis- 
sioner, Bihar. Such instructions would, 
l£ at aU, fan within the purview of para- 
graph (c) or (d). A reservation order 
under paragraph (a) could not be the in- 
structions in relation to the quantities or 
the dates of supply of the sugarcane. It 
cannot hence be said that the impugned 
order frustrates the petitioner’s contracts 
with the co-operative societies. The im- 
pugned orders do not afford any cause 
of action to the petitioner on that 
ground, 

9. Learned counsel for the petitioner 
relying on Damomal Kausomal Raisin- 
ghani v. Union of India, AIR 1967 Bom 
355 mged that a part of the cause of 
action would arise where the consequence 
cf an order occurs. In view of the find- 
ing that the imputed order does not 
frustrate the petitioner’s contract, no 
such consequence would arise within 
Uttar Pradesh, 

10. The last submission for the peti- 
tioner related to the infringement of the 
decision of the Joint Sugarcane Board. 
No statutory provision recognises such a 
Joint Board. The Sugarcane (Control) 
Order envisages the State Governments 
or the Cane Commissioners of the res- 
pective States of Uttar Pradesh and 
Bihar as the relevant authorities entitled 
to make orders thereunder. Under other 
laws prevailing in the States of Uttar 
Pradesh and Bihar like the Bihar Sugar 
Factories Control Act, 1937 and the U. P. 
Sugarcane (Regulation of Supply and 
Purchase) Act, 1953 contemplated the 
creation of a Sugarcane Board for their 
respective States. In view of the terri- 
torial affinity of the tv^o States, each 
State included representatives of the 
other State in its nwn Sugarcane Board. 
Such Sugarcane Boards used to hold 
meetings together, to discuss and deli- 
berate on matters of mutual interest, and 
to formulate common policies. The peti- 
tioner’s allegation is that at one such 
meeting on 3rd February, 1964. at 
Lucknow it was decided that 208 villages 
would be kept reserved for the petitioner 
factory. The minutes of such a meeting 
filed by the petitioner do not show 
that any such decision was record- 
ed. Further, any such decision 
would not have the force of law. It will 
not be enforceable in a court of law. An 
order passed in exercise of the statutory 
authority flowing from the Sugarcane 
(Control) Order, 1966, could not be held 
invalid on the ground that it infringes 
the informal decision of the Joint Sugar- 
cane Board. No cause of action for the 
'setting aside of these orders or for passing 


consequential mandamus would arise on 
this basis. 

11. In the result, no part of the cause 
of action for the reliefs claimed in the 
present petition arose within the terri- 
tories of Uttar Pradesh. The present peti- 
tion is hence not cognizable by tiiis Court 
It is accordingly dismissed on that pre- 
hminary ground. The petitioner will pay 
one set of costs to respondents nos. 1 
and 2 and another set of costs to respon- 
dent no. 9. The other parties will bear 
their own costs. 

l^SB Petition dismissed. 


AIR 1969 ALLAHABAD 109 (V 56 C 19) 
S. D. SINGH, J. 

Ram Dass, Applicant v. The State, 
Opposite Party. 

Criminal Revn. No. 911 of 1966, D/- 
1-12-1967. 

(A) Prevention of Food Adulteration 
Act (1954), S. 10(7) — Prosecution for 
offences under S, 16 read with S. 7(1) 
of the Act — Two persons called at the 
time the sample was taken — Their sig- 
nature also taken by the Food Inspector 
— Held, the requirements of S, 10(7) 
were fully complied with. (Para 4) 

(B) Prevention of Food Adulteration 
Act (1954), Ss. 10(7), 16 and 7(1) ~ Pro- 
secution under — Evidence and proof. 

What has to be seen in a particular 
case is whether on the basis of the evi- 
dence which has been examined in the 
case it can be believed that the sample 
which was found to be adulterated was 
taken by the Food Inspector or if the 
evidence produced is unreliable or 
shaky or of a doubtful nature. Even if 
the evidence is not altogether unreli- 
able, if it is shaky or doubtful in nature, 
the Courts would certainly give the bene- 
fit of the same to the accused; but if the 
evidence established that the sample 
was taken from the shop of a particular 
dealer, then even though no witness has 
been called in the witness box in support 
of the statement of the Food Inspector, 
there is no reason why his solitary state- 
ment may not be believed. Normally 
the prosecution will no doubt examine 
one or more of the v/itnesses whose 
signatures are obtained on the docu- 
ments prepared at the time of the ta.klng 
of the sample, but if for some reason or 
the other the prosecution does not rely 
upon their statements, or does not find it 
possible to examine them as vdtnesses in 
the case, surely the prosecution case will 
not be throvm out on that account. Tne 
prosecution is entitled to urge that the 
truth of the allegations wliich are being 
made against an accused person may be 
judged on the basis of the eridence which 
is in fact examined in the case and If 

IL/JL/E287/68 
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that evidence is satisfactory and there 
is no reason whatsoever to doubt the 
truth thereoL then the prosecution can 
very well urge that even though certain 
witnesses may not have been examined, 
the court should record a finding of 
guilty against the accused. (1963) 1 Cri 
U 658 (Cal). FoU (Para 6) 

Further, an accused is certairily not 
required to produce evidence merely to 
negative an allegation made against him 
In the evidence examined on behalf of 
the prosecution The prosecution case will 
stand or fall on the merits of the evi- 
dence examined in support of the S2ime. 
But certainly if an accused puts forward 
a positive case in his defence and is un- 
able to produce any evidence in support 
of the same, surely the evidence examin- 
ed on behalf of the prosecution will not 
be disbelieved merely because of a vague 
suggestion or allegation that such and 
such thing might have happened. 

(Para 8) 

(C) PreveotioQ of Food Adulteration 

Act (1934). S. 10(7) — Criminal P. C 
(1898). S- 103 — Taking sample of adul- 
terated milk by Food Inspector — Wit- 
nesses — There U no requirement that 
they should be respectable persons as Is 
tb« requirement under S. 103 Criminal 
P. C. ID case of search — Irregularity If 
any cannot vitiate (he taking of sample 
from the accused. AIR 1963 SC 822. Ref. 
to. (Para 9) 

(D) Prevention of Food Adulteration 
Aet (1954), Ss. 16 and 7(1) » Punish- 
ment. 

Those who Indulge in adulteration of 
food are parasites to the society and if 
an oRence is made out against them, 
there is no reason why a punishment 
contemplated under the law may not be 
awarded to them. (Para 13) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 022 (V 501 = 1963 

(1) Cri LJ 809. Radha Kishan v. 

State of Uttar Pradesh 9 

(1963) 1963 (1) Cri U 658 (Cal), 

Ganesh Lai Shaw v. Asansole 

Municipality 5 

D. P. Mital. for Applicant: Govt. Advo- 
cate. for the State. 

ORDER : — This application in revision 
arises out of a prosecution under Sec- 
tion 16 read with Section 7(1) of the Pre- 
vention of Food Adulteration Act 
(XXXVn of 1954). 

2. At about 7-30 a. m on 25th March, 
1965. the Food Inspector K. P. Batish of 
Hapur Municipality in district Meerut 
took a sample of milk from the shop of 
the applicant Ram Dass. He purchased 
12 chhalaks of milk for 51 n. p. and 
sealed and signed it in three phials, one 
of which was given to the applicant, the 
other retained in the office of the Hapur 
Municipality and the third sent to the 


Public Analyst for examination and 
report. The Public Analyst found, as Is 
indicated by his report Ex. Ka. 3. that 
the sample was defiaent in non-fattv 
solids to the extent of 21%. the stand- 
ard applied being that for mixed cow 
and buRalo milk the mixture of the two 
milks being supposed to be half and halL 
The applicant was consequently prosecut- 
ed under Section 16 read with Section 
7(1) of the aforesaid Act He was con- 
victed by the Magistrate and sentenced 
to MX months rigorous imprisonment and 
a fine of Rs 1 000/- He went up in appeal 
which was dismissed by the Additional 
District and Sessions Judge. Meerut, and 
hence this application in revision by 
him. 


3. The applicant denied that he sold 
any sample of milk to the Food Inspector, 
his allegation being, that, there was milk 
placed in a can underneath his shop, that 
it belonged to one othe^ milk seller who 
had come there and thau the sample was 
taken by the Food Ii^Vpecfor from that 
can and documents [prepared by him 
were in respect of the Jsame and he mere- 
ly signed them as ai witness The appli- 
Qnt did examifie] any evidence in hi* 
defence The prosecultion evidence was 
considered Iw the Mujistrate. It acoeaps 
that when the was taken, two 

witnesses Shadi RaC„ ,„d Nathi were 
r^uired to sian the dipCTiments prepared 
at the time. Includins We receipt which 
was raven to the ooplid,„t, but- none of 
them was examined 

oral evidence In the casL consists of the 
tesllrnonv of the Food lix^pector. K. P. 
Batish and one other \person. Charan 
Singh, who is said to hawe been present 
when this sample was tak^o. 

4 - Some arguments werk advanced by 
the learned counsel for the* applicant as 
to the requirements of sub-section (7) of 
Section 10 of the Prevention of Food 
Adulteration Act (referred to hereafter 
as the Act) and the amendments made 
therein under the Amendment Act 49 
of 1964. Under sub-section (7). as it stood 
before the amendment, the Food Inspec- 
tor was required to "as far as possible 
call not less than two persons to be pre- 
sent at the time when such action is 
taken and take their signatures” Undef 
the amended sub-section (7) the Food 
Inspector shall "call one or more persons 
to be present at the time when such 
action Is taken and take his or their 
signatures." Under the law prior to the' 
amendment, therefore, the Food Inspec- 
tor was required to call not less than two 
persons as far as possible, while ainder 
the sub-section, as it stands after the 
amendment he may call only one or 
more persons to be present at the time 
but the verb used in respect of them Is 
•*5hall call" which means that it is now 
mandatory on him to call one or more 
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persons when he takes sample; but 
nothing turns upon this interpretation of 
this sub-section (7) so far the case 
against the applicant is concerned, for 
we have it in the evidence that two per- 
sons Shadi Ram and Nathi were called 
by the Food Inspector when he took 
the sample and he even took their sig- 
natures over the documents which were 
prepared at the time. One of these docu- 
ments is the report which the Food In- 
spector submit!^ to the Medical Officer 
of Health, but it does not appear to bear 
any exhibit mark. Another document is 
Ex. Ka. 1 which is a notice in form no. 
6 ^ven to the applicant regarding the 
taking of the sample and another docu- 
ment is receipt Ex. Ka. 2 which the ap- 
plicant gave to the Food Inspector for 
having received the price of the Milk 
and one of the phials containmg the 
sample of the milk taken from his shop. 
If two persons were, therefore, called at 
the time the sample was taken and their 
signatures also t^en by the Food In- 
spector. the requirements of sub-section 
(7) of Section 10 of the Act were fully 
complied with. 

5. Reliance was placed by the learned 
counsel for the applicant on Ganesh Lai 
Shaw V. Asansole Municipality, 1963 (1) 
Cri. U 658 (Cal), in which it has been 
observed that it is desirable that in a 
case of this nature the prosecution should 
examine all the search witnesses, if pos- 
sible, to dispel all doubts about the man- 
ner in which the sample was taken, and 
about the place where, and the person 
from whom the sample was taken, in 
other words, to put the entire transac- 
tion above board. In that particular case 
also there were two witnesses of the 
taking of the sample; one of them was 
supposed to be one who always accom- 
panied the Food Inspector. Only he was 
examined as a witness in the case in 
addition to the Food Inspector of course, 
and it was the evidence of this witness 
which was urged to be unreliable, but 
even so it was held that there was com- 
pliance with the provisions of Section 10, 
sub-section (7) of the Act and the appli- 
cation in revision was dismissed.. Even 
though, therefore, it was observed in the 
case that it was desirable for the prose- 
cution to examine all the search witnes- 
ses as witnesses in the case, the evidence 
of only one of the witnesses was consi- 
dered enough to support the statement of 
the Food Inspector, even though that 
witness was not supposed to be very in- 
dependent 

6. It has been observed by Das Gupta. 
J. himself in the aforesaid case itself 
that the point involved for decision in 
such cases is a pure question of fact 
What has, therefore, to be seen in a 
particular case is whether on the basis 
of the evidence which has been examin- 


® ^ the case it can be believed that 

me sample which was found to be adul-j 
terated was taken by the Food Inspector 
or If the evidence produced is unreliable 
or shaky or of a doubtful nature. Even 
^ "°t altogether unreli- 
^ shaky or doubtful in nature, 
me Courts would certainly give the bene- 
nt of the same to the accused; but if the 
evidence establishes that the sample was 
taxen from the shop of a particular deal-; 
er, then even though no witness has' 
been called in the witness box in support 
Of the statement of the Food Inspector, 
there is no reason why his solitary state- 
ment may not be believed. Normally the 
prosecution will no doubt examine one 
or more of the witnesses whose signa-i 
tures are obtained on the documents pre-! 
pared at the time of the taking of the’ 
sample, but if for some reason or the 
omfir the prosecution does not rely upon' 
their statements, or does not find it pos- 
able to examine them as witnesses in 
the case, surely the prosecution case will 
not be thrown out on that account. The 
prosecution is entitled to urge that the 
truth of ffie allegations which are being 
made against an accused person ma.y be 
judged _ on the basis of the evidence 
which is in fact examined in the case 
and if that evidence is satisfactory and 
there is no reason whatsoever to doubt 
the truth thereof, then the prosecutionl 
can very well urge that even though] 
certain witnesses may not have been 
examined, the Court should record a 
finding of guilty against the accused. 


7. The documents which were pre- 
pared regarding the taking of the sam- 
ple, namely the notice (Ex. Ka. 1) and 
the receipt (Ex. Ka. 2) are both in Hindi. 
Copies thereof were given to the appli- 
cant. They are even signed by him. Ex. 
Ka. 1 at two places and Ex. Ka. 2 at 
one place. Ram Dass signs the documents 
in Hindi and if one may hazard an opi- 
nion as to the nature of his writing, it 
can be said that he is not a mere novnee 
in that language. He could certainly have 
understood or made out what was written 
in the two documents before he signs 
them. The two documents it appears 
make it absolutely clear that the sample 
was taken from the applicant himself 
against a payment of 51 nP.. the milJc 
was divided into three parts, each part 
filled in three separate phials and signed 
and sealed on the spot and one of these 
phials was given to the applicant hini- 
selL The notice (Ex. Ka. 1) makes it 
clear that the applicant was given notice 
of the fact that the sample will be sent 
for analysis to a Public Analyst. It is 
impossible to believe that Ram Dass 
signed these documents without caring 
to Understand the nature thereof. The 
two other persons Shadi Ram and Nalhl 
have signed the documents at the places 
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meant ibr the signatures of the witnesses. 
II Rain Dass was required to sign aa a 
witness, he must have been told that he 
was required to sign as a witness and in 
that case he wouid have easily noticed 
the place where a witness had to sign 
and he would have put his signatures at 
that place and not at the place where 
the notice and the receipt were to be 
signed either by the seller of the milk 
or at the place where it was to be rigned 
by the person who received the notice 
from the Food Inspector. 

8. Even in the face of this evidence 
it was open to the applicant to produce 
evidence to show that the Food Inspec- 
tor had taken milk from the can of an- 
other dealer and he was made to sign the 
documents only as a witness, and under 
some confusion, influence or coerdon he 
signed it at the place where the docu- 
ments were to be signed by the dealer 
in milk. 1( that was the contention of 
the applicant it should have been sup- 
ported by some evidence. An accused is 
certainly not required to produce evi- 
dence merely to negative an aUegation 
made against him in the evidence ex- 
amined on behalf of the prosecution. The 
prosecution case wlU stand or fall on the 
merits of the evidence examined in sutK 
port of the same. But certainly if an ac- 
cused puts forward a positive case in his 
defence and is unable to produce any 
evidence In support of the same, surely 
the evddenee examined on behalf of the 

{ irosecutlon will not be disbelieved mere- 
y because of a vague sugg^tion or alle- 
gation that such and such thing nught 
have happened. 

9. There was no irregularity In 
the case in the taking of the 
Sample and even if there were any. 
that irregularity cannot vitiate the 
taking of sample ^om the a^Ucant. 
In cases of a search under Section 103 
of the Code of Criminal Procedure the 
Officer who takes the search is not mere- 
ly required to pat? two persona and take 
their signatures, but the two persons 
have to be respectable persons and that 
too of the locality. There is no sudi 
requirement under sub-section (7) of 
Section 10 of the Act. But even while 
interpreting Section 103 of the Code of 
Criirunal Procedure, their Lordships of 
the Supreme Court have observ^ in 
Radha Kishan v. State of Uttar Pradesh. 
AIR 1963 SC 822; 

’It may be that where the provlrions 
of Sections 103 and 165 of the Code of 
Criminal Procedure are contravened the 
search could be resisted by the person 
whose premises Is sought to be searched. 
It may also be that because of the IDe- 
gali^ of the search the court may be 
Inclined to examine carefully the evi- 
dence regarding Eeirure. But beyond 
these two consequences no further conse- 


{fuence ensues and the seizure of the 
mticies is not vitiated.” 

10. It has been conclusively establish- 
ed in the case that the sample of the 
milk was taken from the shop of the ap- 
plicant. The Magistrate was not impres- 
sed by the statement of Charan Singh 
(P. W. 2). I have gone through his statement 
and I do not ^d anything which may 
discredit his statement. Nor has the 
Magistrate shown ansdhlng which may 
go against the witness except this that 
he is not a witness who signed the docu- 
ments relating to the taking of the sam- 
ple. He has been an ex-employee of the 
Municipal Board, but be will not be dis- 
believed merely on that account. 

IL Both the courts below have record- 
ed a clear finding of fact that the sample 
of milk was taken from the applicant, 
and even on an independent scrutiny of 
the evidence in the case, there can be 
DO other view of the evidence than the 
one which has been takm by the court 
below. 

12. The sample taken from the appli- 
cant being deficient in non-fatty solids, 
be was dearly liable to be convicted 
under Section 16 read with Section 7(1) 
of the A<^ 

13. It was urged that the ptmishment 
awarded to the applicant is rather exces- 
sive. I do not. however, think It Is so. 
Those who indulge in adulteration of 
food are parasites to the sodety and if 
an offence is made out againrt them, 
there is no reason why a punishment 
contemplated under the Uw may not be 
awarded to them. 

14. The application is dismissed. The 
applicant is on baiL He will surrender to 
his bail bonds immediately falling which 
necessary steps will be taken for his 
arrest. The order staying realisation of 
fine will stand vacated. 

MVJ/D.V.C. Application dismissed. 
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Krishna Kumar Saxena and o^ers. 
Petitioners v. Chief Justice of the High 
Court of Judicature at Allahabad and 
another, Respondents. 

Civil Misc. Writ No. 4102 of 1967, D/- 
9-1-1968. 

Advocates Act (1961), Ss. 50(2), 55 and 
58(4) (as inserted by Act 14 of 1962) — 
Leg^ Practitioners Act. (1S79), Ss. 6, 7 
— Repeal of certain provisions of Act — 
nigh Court’s power to admit pleaders or 
renew certificates of existing one abro- 
gated with effect from 1-12-196L 

Chapter IH of the Advocates Act con- 
risting of Ss. 16 to 28, dealt witii ad- 
EUIIVE109/68 
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mission and enrolment of advocates. This 
chapter came into force on 1st December, 
1961 (vide Notification No. S. O. 2790 
dated 24th November, 1961, issued by the 
Central Government under sub-section 
(3) of section 1 of the Act). Chapter IV 
of the Advocates Act, which dealt with 
the right to practise, has not yet been 
enforced. In the result, sections 6, 7, 18 
and 37 and so much of Sections 8, 9, 16, 
17, 19 and 41 of the Legal Practitioners 
Act as relate to the admission and enrol- 
ment of Legal Practitioners stood repeal- 
ed on 1st December, 1961. AIR 1963 Cal 
614, Foil. (Para 3) 

Section 6 of the Legal Practitioners 
Act authorised the High Court to frame 
rules relating inter alia to qualifications, 
admission and certificate of proper per- 
sons to be pleaders and mukhtars. Under 
Section 7, on the admission under Sec- 
tion 6 of any person as a pleader or a 
mifiditar, the High Court shall cause a 
certificate to be issued to such person 
authorising him to practise upto the end 
of the current year. The certificate was 
entitled to be renewed by the High 
Court each year by the issuance of a 
fresh certificate and the cancellation of 
the existing one. Thus, with effect from 
Ist December, 1961, the High Court’s 
power to admit as well as the function 
of issuing the certificate or renewing it 
stood abrogated. So the High Court could 
neither admit pleaders nor renew the 
certificates of the existing ones. 

(Para 4) 

S. 55 of the Act of 1961 would apply to 
such pleaders or valdls who were in the 
eye of law validly practising as such im- 
mediately before the date on which 
Chapter IV came into operation. A per- 
son must be practising lawfully as a 
pleader or a valdl A person who happens 
to_ obtain a certificate as a pleader by 
mistake or contrivance could not be 
said to be practising as a pleader or 
vakil "as such”, because in the eye of 
law he is not a pleader or Vakil.- This 
provision would not preserve the right 
to practise for a person who was not 
lawfully admitted as a pleader. 

(Para 12) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 Cal 614 (V 50), 

Sunil Kumar Sinha v. State 
of West Bengal 13 

S. C. Kharey and B. D. Mandhyan, 
for Petitioners; Standing Counsel, for 
Respondents. 

■ ORDER : — Petitioners nos. 1 and 2 
were enrolled as pleaders by the High 
Court in 1962. Petitioners nos, 3 and 4 
wure similarly enrolled in 1964. Peti- 
tioners nos. 5 to 9 were also enrolled as 
pleaders, according to the learned coun- 
EeL_ in 1966. The certificates issued to the 
petitionors were in due course renewed 
each year. The current certificate enti- 
1969 AIL/S m G— 10 


ties them to practise upto 31st Decem- 
ber,_ 1967. On 20th July, 1967, the Joint 
Registrar of this Comrt issued a circular 
letter to all District Judges indicating 
that it was doubtful whether the High 
Court could admit pleaders after the 
coming into force of Chapter HI of the 
Advocates Act on 1st December, 1961. 
Under the circumstances it will be ad- 
visable for the pleaders enrolled after 
that date not to apply for renewal of 
their certificates of _ practise or for re-en- 
rolment or for simultaneous enrolment 
but to get themselves enrolled as advo- 
cates by moving the Bar Council in the 
matter. Petitioners nos, 1 and 2 submit- 
ted a representation to the Joint Regis- 
frar through the District Judge, Shah- 
jahanpur on 21st September, 1967. They 
cont^ded that in view of the various 
provisions of the Advocates Act read 
with the Legal Practitioners Act their 
enrolment was valid and was liable to be 
renewed by the High Court. On 27th 
October, 1967, the Joint Registrar re- 
plied that the power to "admit” was not 
reserved by section 58 of the Advocates 
Act. Consequently admitting new plea- 
ders after 1st December, 1961, was im- 
authorised. 

Subsequently on 17th November, 1967, 
the Joint Re^strar issued another circu- 
lar letter to ^ District Judges directing 
that only pleaders enrolled prior to 1st 
December, 1961, are entitled to get their 
certificates of practice renewed under the 
Legal Practitioners Act as hitherto. The 
certificates of pleaders enrolled on or 
after 1st December, 1961, should not be 
renewed. The petitioners question the 
validity of the view taken hy the Joint 
Registrar. The principal question canvas- 
sed at the hearing by Mr. Khare ap- 
pearing for the petitioners related to the 
interpretation of the phrase "issue and 
renewal of the certificate of a legal prac- 
titioner” occurring in sub-section (4) of 
Section 58 of the Advocates Act, 1961, 
and also the impact of Sections 50 and 
55 on the right of the High Court to en- 
rol pleaders. 

2. Prior to the coming into force of 
the Advocates Act, 1961, the enrolment 
of pleaders was governed, inter alia, by 
the Legal Practitioners Act, XVIII of 
1879. Section 50 of the Advocates Act 
provided for repeal of certain enactments. 
Sub-section (2) stated that on _ the date 
on v/hich Chapter HI comes into force 
the following shall stand repealed. Clause 
(a) alone is relevant. It reads : — 

"(a) Sections 6. 7. 18 and 37 of the 
Legal Practitioners Act, 1879, and so 
much of Sections 8. 9, 16, 17, 19 and 41 
of that Act as relate to the admission 
and enrolment of legal practitioners.” 

Under sub-section (3) of Section 50 
certain provisions were to stand repealed 
on the date Chapter IV comes into 
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foTit. Clama (a) taeationcd sections 4, 5, 
10 and 20 cf the Legal Practitioners Act, 
1879, and so niuah of Ss. 8. 9, 19 and 
41 ol that Act as conferred on legal prac- 
titioners the right to practise in any 
Court or before any authority or person. 
Similarly, under sub-section (4) of Sec- 
tion EO some other provisions of the 
Legal Practitioners Act were to stand 
repealed on the date on which Chapter 
V came into force. 

3. Chapter HI of the Advocates Act, 
consisting of Sections 16 to 28, dealt 
with admission and enro lmen t of advo- 
cates. This chapter came into force on 1st 
December, 1961 (vide Notification No. S. 
O. 2790 dated 24th November. 1961, issu- 
ed by the Central Government under 
sub-section (3) of Section 1 ol the Act). 
Chapter IV of the Advocates Act, which 
dealt with the right to practise, has not 
yet been enforced. In the result, sections 
6, 7, 18 and 37 and so much of Sections 
8, 9, 16, 17, 19 and 41 of the Legal Practi- 
tioners Act as relate to the admission and 
enrolment of legal practitioners stood 
repealed on 1st December. 1961. 

4. Section 6 of the Legal Fractitlonen 

Act authorised the High Court to frame 
rules relating inter alia to qualifications, 
admission and certificate of proper per- 
sons to be pleaders and mukhtars. Under 
Section 7. on the admission under Section 
6 of any person as a pleader or a mukh- 
tar, the Itigh Court shall cause a certi- 
ficate to be issued to such person autbe^ 
rising him to practise unto the 
end of the current year. The certi- 
ficate was entitled to be renewed by the 
Hi gh Court eadi year by the issuance 
of a fresh certificate and the cancella- 
tion of the existing one. Thus, with 
effect from Xst December. 1961, the High 
Courtis power to admit as well as the 
function of the certificate or 

renewing It stoi^ abrogated. So the 
High Court could neither admit pleaders 
nor renew the certificates of the existing 
ones. 

5. The Advocates Act did not initial- 
ly contain any provision for the tra^- 
tional period. T^e amending Act 14 ol 
1962 introduced, inter alia. Section E8 la 
the Act Sub-section (4) of Sec. 55 pro- 
vided that notwithstanding the repeal of 
the provisions of the l.egal Practitioners 
Act by sub-section (2) ol Section 50. the 
provisions of that Act and any rules 
made thereunder shalL In so far as they 
relate to "the issue and renewal of the 
certificate of a legal practitioner” have 
effect until Chapter IV comes into force. 
It further provided that accordingly 
every certificate issue or renewed to a 
legal practitioner (who is not enrolled as 
an advocate under this Act) which is or 
purports to be i^ed or renewed under 
the provisions of the Legal Practitioners 
Act during the period beginning with 


the 1st day of December, 1961, and end- 
ing with the date on which Chapter IV 
comes into force, shall be deemed to have 
been validly issued or renewed. This 
provision came into force on ^th Janu- 
ary, 1962. Thus, the power of Ae High 
Court to issue or renew a cer^cate ol 
practice to a legal practitioner was reviv- 
ed retrospectively with ^ect from Ist 
December, 1961, and was to continue 
till Chapter IV came Into force. All certi- 
ficates issued or renewed during this 
period were to be deemed to have been 
validly issued or renewed. 

6. Before dealing with the arguments 
of the learned counsel another develoi> 
ment may be noticed. Section 24 of the 
Advocates (Amendment) Act, 1964. hir- 
ther amended sub-section (4) of Section 
58. It provided that in sub-section (4) ol 
Section 58 ol the principal Act, for the 
words "the issue and renewal” the words 
"the renewal or the issue by way of rene- 
wal” shall be substituted. This Amend- 
ment Act came into force on 16th May. 
1964. With effect from this date fte pre- 
existing power of renewal or the issue 
by way ol renewal alone remained in 
operation. 

7. For the petitioners Mr. Ehare sub- 
mitted that the phrase "the issue and 
renewal” as used in Section 58(4) includ- 
ed the function of admission of pleaders. 
The High Court thtis continued to retain 
the power of enrolment of proper persons 
to be pleaders. In order to judge the 
significance and import ol a provirion it 
is permissible to look at its leg^latlve 
history. Under Section 6 of the Legal 
Practitioners Act, the Hi gh Court coxild 
frame rules relating to admission and 
certificates of proper persons to be 
pleaders. Under Section 7 on the admis- 
sion \inder section 6 ol any person as a 
pleader the High Court has to Issue a 
certificate to him. Such certificate could 
be renewed each year by the issuance ol 
a fresh certificate and the cancellation 
and retention of the old one. These pro- 
viiwns indicate that the power ^ the 
High Court related to admission. After 
the exercise of power the Hi gh Court 
had to perform more or less a miidst^ial 
function of L'gniln^ a certificate and of 
renewing It subsequently. The Issuance of 
the certificate under Section 7 followed 
the admission under Section 6. The is- 
suance was tile consequence of the exer- 
cise of the power of admissioa. It was 
not the power Itself, 

5. The rules framed by this court lead 
to the same position. Buies 12 and 13 of 
Chapter XXV, prescribe the quatifications 
for adnfisston as a pleader. Rule 14 con- 
templates an application for admission as 
a pleader. Under Rule 15 if the appli- 
cation is granted by the Court, a ceti- 
ficate is to be issued to the applicant 
under section 7 of the Legal Practitioners 
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Act under the signature of the Registrar. 
Thus, the issuance of the certificate by 
the Registrar follows the grant by the 
Court of the application for admission. 
The act of admi^on is done by the Court. 
The ministerial function of issuing the 
certificate is performed by an executive 
ofBcial of the Court. The issuance of the 
certificate thus is not the power of en- 
rolment. 

9. In this backgroimd the use of the 
phrase "issue and renewal of the certifi- 
cate” in sub-section (4) of Section 58 
clearly excludes the continuance of the 

g ov/er of admission possessed by the 
igh Court under the Legal Practitioners 
Act. The word "issue” of the certificate 
would relate to Section 7 of the Legal 
Practitioners Act and Rule 15 of Chapter 
XXV of the Rules of this Court. It would 
not attract or preserve the power con- 
ferred by Section 6 of the Act read with 
the relevant rules. The word "issue” has 
been used in conjunction with the word 
certiflcate. The ftmction of issuing the 
certificate alone has been preserved. 
Similarly the work of renewing the cer- 
tificate continues. 

10. The amendment of 1964 restricts 
the content of the preserved power. The 
power to issue the certificate no longer 
remains in force. .Only the renewal or the 
issue by way of renewal of a certificate 
r emain ed operative. From then onwards 
even a certificate could not be issued for 
the first time. It could only be issued by 
way of renewaL 

11. The policy of the legislature in 
making this transitional provision appears 
to have been to provide for the conti- 
nuance of the conditions under which 
pleaders could practise till Chapter IV 
came into force. The policy of the Legis- 
lature had from the beginning been to 
have only advocates practising the pro- 
fession of law. Section 16 in Chapter III 
contemplated only advocates though of 
two classes, namely senior advoc^tes_ and 
other advocates. Section 29 (which is in 
Chapter FV) provides that from the ap- 
pointed day there will be only one class 
of persons entitled to practise the pro- 
fession of law, namely the advocates. 
The Act contemplated that aU the varie- 
ties of legal practitioners like pleaders, 
mukhtars. valdls, Revenue agents, etc., 
would in due course be enrolled as advo- 
cates under the Act; but to obviate harf- 
ships in the period of transition. Section 
58(4) provided the continuance of pow^ 
of renewal of existing certificates. Ini- 
tially the power to issue a certificate 
was also continued to cater for 
those h'mited classes of cases where 
the High Court had prior to 1st Decem- 
ber, 1961, made an order of admission of 
a person as a pleader, but had not for 


some reason been able to issue the re- 
certificate. In my opinion the 
register of this Court was right in tak- 

1st December, 

1961, the High Court did not possess the 
power to admit or enrol fresh persons as 
pieaciers. 


Learned counsel placed reliance 
upon Section 55 of the Act. This section 
provides t^t notwithstanding anything 
contamed in the Advocates Act every 
pleader or valdl practising as such im- 
mediately before the date on which 
Chapter IV comes into force, by virtue 
of the provisions of the Legal Practi- 
tioners Act, 1879, who does not elect to 
be or is not qualified to be enrolled as 
^ advocate under the Act, shall, notwith- 
s^ding the repeal of the relevant pro- 
y^ons of _ the Legal _ Practitioners Act, 
1879, continue to enjoy the same rights 
as respects practice in any court and be 
subject to the disciplinary jurisdiction of 
the same authority which he enjoyed or, 
ss the case may be, to which he was 
subject immediately before the said date. 
It further provided that accordingly the 
relevant provisions of the Acts or law 
aforesaid shall have effect in relation to 
such persons_ as if they had not been 
repealed. This provision does not pur- 
port to confer any power of enrolling 
fresh persons as pleaders. It preserves 
right to the existing practitioners, who 
did not wish_ to be enrolled as an advo- 
cate, to continue to enjo.y pre-existing 
nghts and liabilities as respects practice; 


In my opinion this provision would 
apply to such pleaders or vakils who 
were in the eye of law validly practis- 
ing as such immediately before the date 
on which Chapter IV comes into opera- 
tion. A person must be practising lawful- 
ly as a pleader or a vakiL A person who 
happens to obtain a certificate as a plea- 
der by mistake or contrivance could not 
be said to be practising as a pleader or 
vakil "as such”, because in the eye of 
law he is not a pleader or vakiL This 
provision would not preserve the right 
to practise for a person who was not 
lawfully admitted as a pleader. As seen 
above the High Court could not validly 
admit any person as a pleader after Isl 
December, 1961. The order of admission 
in the cases of all the present petitioners 
was passed by the High Court after that 
date. Their enrolment was invalid. The 
Joint Registrar was right in directing that 
the certificates of such persons should 
not be henceforth renewed. 


13. Learned Senior Standing Counsel 
appearing for the respondents inrited my 
attention to Sunil Kumar Sinha v. Slate 
of West BengaL AIR 1903 Cil 614. In 
that case a Division Bench took the 
game view as I have expressed above. 
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14. In the result, the petition fails and 
Is dismissed but I decline to make any 
order as to costs. 

MVJ/D.V.C. Petition dismissed. 
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G, a MATHUR. J. 

Paras Nath and others, Applicants v. 
State, Respondent. 

Crhninal Revn. No. 1950 ol 1963, D/- 
2&-7-1967. 

Criminal F. C. (1898), Ss. 386(1) Pro- 
viso and 401 — Penal Code (1860), Ss. 64, 
68 and 69 — Imprisonment in default of 
fine — Undergoins of imprisonment does 
cot operate as discharge or satisfaction of 
fine — Special circnmrtances to he men- 
tioned — Bexnisrion of part of imprison- 
ment nnder S. 401 is ill^al — Remis- 
sion cannot amonnt to tmdergoing the 
whole term awarded^ 

The undergoing of Imprisonment 
awarded in default of payment of the 
fine does not operate as a discharge or 
satisfaction of the fine which may never- 
theless be levied in the manner prescrib- 
ed by Sec. 386(1) Cr. P. C. Where the 
oSender has undergone the whole of the 
sentence of imprisonment in default of 
payment ol the fine, the wa r rant for the 
levy or realisation of the fine will not 
be issued unless the court considers it 
necessary to do so for special reasons 
4o be recoded In writing. Where no spe- 
cial reasons have been recorded by the 
Magistrate for isgtiinff the warrant and 
if in law and fact the accused has under- 
gone the whole of the period of impri- 
sonment imposed upon him in default ol 
payment of the fine the issue of the 
warrant would be illegal .as they are 
Issued contrary to the provisions of the 
proviso to S. 386(1). (Para 2) 

The sentence of imprisonment In de- 
fault of payment of the fine is not 
punishment for the offence for which the 
offender has been convicted but is 
punishment for his failure to pay tiie 
fine imposed imon him by way of 
punishment for the offence. The sentence 
of imprisonment in default of payment 
of the fine, not being punishment for the 
offence for which the offender Is convict- 
ed. cannot be remitted by the State Gov- 
ernment under Section 401(1). Cr. P. C. 
Therefore where the State Government 
remits a portion of the sentence of im- 
prisonment imposed upon the accused In 
default of payment of fine it is beyond 
the powers of the State Government and 
is illegal and is ineffective in remitting 
this part ol the sentence. In law, there- 
fore;. the sentence of imprisonment Im- 
posed upon accused in default ol 


(G. C. Mathur J.) A.LE. 

payment of the fine remains and. he hav- 
ing served out only a portion of that 
sentence, can be legally sent to jail to 
serve out the remaining period of impri- 
sonment untU, in the meantime, the fine 
is paid and the provisions of Section 68 
or 69 r. P. C. are attracted. The accxised 
cannot be said to have, either in fact or, 
in law, undergone the whole of the term 
of imprisonment awarded to him In de- 
fault of payment of the fine. The proviso 
to Section 386(1) Cr. P, C. is not attract- 
ed to such a case and it would not be 
necessary for the Magistrate, before 
Issuing warrants for realisation of the 
fines, to record any special reasons why 
he considered it necessary to issue su^ 
warrants. AIR 1951 Nag Si2, ReL on. 

(Para 31 

Cases Referred: Chronological Paras 
(1951) AIR 1951 Nag 342 (V 38) « 

ILR (1951) Nag 760, Abdul Gaul 

T. State of Madhya Pradesh 3 

R. Pandey, for Applicant 

OBDER:-~ The 27 applicants are mem- 
bers of the Samyukt Socialist Party of 
India. In connection with the Food Agi- 
tation. they entered the court of the 
Additional Sub-Divisional Magistrate. 
Gyanpur, Varanasi, and interrupted the 
judicM proceedings which were going on 
there. The learned Magistrate, on Sep- 
tember 25, 1964, convicted them for con- 
tempt 'of court and sentenced each one 
of them to a fine ol Rs. 50 and. In de- 
fault of payment of fine, to undergo 
simple imprisonment for 15 days. As the 
applicants did not deposit the fines, they 
were sent to jail and warrants for re^- 
sation of the fines were also issued. On 
October 2, 1964. the applicants were re- 
leased from jail under an order passed 
by the State Government under Section 
401 Cr. P, C The relevant portion ol 
this order reads: 

"The Government remits imder Sec- 
tion 401 of the Code of Criminal Proce- 
dure 1898, unezpired period of substw- 
tive sentence of imprisonment and sen- 
tence in lieu of fine of such prisoners 
who were convicted in Food Aviation 
during August and September. 1964. 
and whose unezpired period pertains to 
substantive sentence of Imprisonment and 
sentence in lieu ol fine remains to be 
served lor one month or less on 2nd 
October, 1964, and direct their release on 
Gandhi Jayanti on 2nd October, 1964.” 

On the release of the applicants, the 
learned Magistrate withdrew the war- 
rants for realisation of fines which had 
been israed. Subsequently, the learned 
hfagistrate referred the matter regarding 
the realisation of fines to the State Gov- 
ernment and was ultimately inform^ 
that the fines had not been remitted. He 
accordingly issued fresh w arra nts for 
realisation of the fines. On March 19, 
1965. an application was filed by the ap- 
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plicants before fee learned Magistrate, 
contending feat, since fee remaining sen- 
tence of imprisonment had been remit- 
ted, it meant feat fee sentence of fine 
had also been remitted by the State 
Government and prayed feat the war- 
rants issued for realisation of the finps 
be withdrawn. This application was re- 
jected by the learned Magistrate on 
April 6, 1965. Against the order of fee 
learned _ Magistrate, fee applicants filed 
two revisions before fee learned Sessions 
Judge, Gyanpur. The learned Sessions 
Judge was of fee view feat fee State 
Government had no power xmder Section 
401 Cr. P. C. to remit a sentence of im- 
prisonment in default of payment of fee 
fine. He was further of fee view feat, 
even if fee applicants could be said to 
have served out fee sentence of imprison- 
ment in default of payment of fee fine, 
fee fine could still be realised as it had 
not been remitted by fee Government. 
He accordingly dismissed fee revisions. 
The applicants have now come up in 
revision to this Court. 

2. The first question, which arises for 
consideration in this case, is whether a 
fine can still be recovered after fee de- 
faulter has undergone fee whole of the 
imprisonment awarded in defaidt of pay- 
ment of fee fine. The provisions, wluch 
govern imposition of fee sentence of im- 
prisonment in default of payment of the 
fine, are sections 64, 68 and 69 of fee 
Indian Penal Code. These Sections stand 
thus: — 

"64. In every case of an offence 
punishable with impri'^onment as well as 
fine, in which fee offender is sentenced 
to a fine, whether with or without im- 
prisonment, and in every case of an of- 
fence pimishable wife imprisonment of 
fine, or wife fine only, in which the 
offender is sentenced to a fine, it shall 
be competent to fee court which sentences 
such offender to direct by fee sentence 
that, in default of payment of fee fine, fee 
offender shall suffer imprisonment for a 
certain term, which imprisonment shall 
be in excess of any other imprisonment 
to winch he may have been sentenced 
or to which he may be liable xmder a 
commutation of a sentence. 

68. The imprisonment which is impos- 
ed in default of payment of a fine shall 
terminate w'henever feat fine is either 
paid or levied by process of law. 

69. If, before fee expiration of fee 
term of imprisonment fixed in default 
of payment, such a proportion of the 
fine be paid or levied that the term of 
imprisonment suffered in default of pay- 
ment is not less than proportional to 
the part of the fine still unpaid, the im- 
prisonment shall terminate.” 

There is no provision in fee Indian 
Penal Code like section 68 providing that. 
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on fee undergoing of fee whole period 
of imprisonment, fee fine shall not be 
recoverable. The procedure for recovery 
of such fines is provided for in Section 
386 of fee Code of Criminal Procedure. 
Sub-section (1) of Section 386 Cr. P. C. 
which is relevant, provides: 

“386(1) Whenever an offender has 
been sentenced to pay a fine, fee Court 
passing fee sentence may take action for 
fee recovery of fee fine in either or both 
of fee following ways, feat is to say, it 
may — 

(a) issue a warrant for fee levy of fee 
amount by attachment and sale of any 
movable property belonging to fee of- 
fender; 

(b) issue a warrant to fee Collector 
of fee District authorising him to realise 
fee amount by execution according to 
civil process against fee movable or im- 
movable property, or both, of fee de- 
faulter. 

Provided feat, if fee sentence directs 
feat in default of payment of fee fine 
fee offender shall be imprisoned, and if 
such offender has undergone fee whole 
of such imprisonment in default, no 
Court shall issue such warrant unless 
for special reasons to be recorded in writ- 
ing it considers it necessary to do so.” 

The absence of any specific provision 
to fee effect feat fee fine shall not be 
realisable if fee whole of the period of 
imprisonment for default has been under- 
gone and fee language of the proviso to 
sub-section (1) of Section 386 Cr. P. C. 
lead to fee conclusion that the under- 
going of imprisonment awarded in de- 
faidt of payment of fee fine does not 
operate as a discharge or satisfaction of 
the fine which may nevertheless be levied 
in the manner prescribed by section 386 
(1) Cr. P. C. "^ere fee offender has 
undergone fee whole of fee sentence of 
imprisonment in default of payment of 
fee fine, the warrant for fee levy or 
realisation of fee fine will not be issued 
unless the court considers it necessary 
to do so for special reasons to be record- 
ed in writing. In fee present case, admit- 
tedly, no special reasons have been 
recoined by fee learned Magistrate for 
issuing the warrant and if, in law and 
fact, the applicants have undergone the 
w’hole. of the period of imprisonment of 
15 days imposed upon them in default 
of payment of the fine, the issue of the 
warrants woidd be illegal as they were 
issued contrary to the prorisions _ of the 
proviso to sub-section (1) of Section 386 
Cr. P. C. 

3. The next question, therefore, which 
arises for consideration, is whether the 
applicants have, in fact and lav*, under- 
gone the period of 15 days' imprisonment 
awarded to them in default of payment 
of the fine. Factually, they have not 
undergone the 15 days’ imprisonment as 
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they were released on October 2, 1964, 
before completing that period. The case 
of the applicants is that the remaining 
period of their imprisonment in^ default 
of payment of the fine was remitted by 
the State Government under Section 401 
Cr. P. C. and, therefore, they must be 
deemrf to have undergone the entire 
period of imprisonment Section 401 Cr. 
P. C. confers the power to suspend or 
remit sentences. Sub-section fl) of this 
section, which Is relevant reads thus:— 
401(1) When any person has been 
sentenced to punishment for an offence, 
the appropriate Government may at any 
time without conditions or upon any con- 
ations which the person sentenced ac- 
cepts, suspend the execution of his sen- 
tence or remit the whole or any part of 
the punishment to which he has been 
sentenced.” 

It is first to be seen whether section 
401(1) Cr. P. C. empowers the State Gov- 
ernment to remit a sentence of imprison- 
ment awarded in default of payment of 
fine. In Abdul Gani v. State of Madhya 
Pradesh, AIR 1951 Nag 342, a Division 
Bench of the Nagpur High Court has 
observed: 

“When a person undergoes imprison- 
ment In default of payment of fine, it is 
obvious that that imprisonment can come 
to an end In one of these three ways: 
^ux of time, payment of fine or remis- 
elon of fine. In our opinion, there is no 
scope under Section 401, Cr. P. C for 
merely remitting a sentence In default of 
payment of fine;, For. what that section 
speaks of Is a remission of the punish- 
ment for an offence. Now. here, the 
punishment is really payment of fine and 
under section 401 what the Government 
can do is to remit that punishment whol- 
ly or In part. In other words, what that 
section appears to us to empower the 
Government is to remit in whole or In 
part a substantive sentence, whether of 
fine or imprisonment (because that 
would be the punishment for the offence 
awarded by the Court), passed on a per- 
son but not imprisonment in default of 
payment of fine. Imprisonment In defatdt 
of payment of fine is strffered by a per- 
son not because he committed an of- 
fence but because he has failed to pay 
the fine inflicted on him for the offence. 
There Is thus, in our opinion, a distino 
tioa between the sentence of Imprison- 
ment awarded to a person for comntit- 
ting an offence and the sentence of im- 
prisonment ordered to be undergone 
such person in default of payment of 
fine,” 

• Learned counsel for the applicants has 
not contested the proposition that see- 
tipn 401 provides (^y for the remission 
of seitences imposed by way of punish- 
ment for the offence for which the of- 
fender has been convicted; but -he con- 


tests the view of the Nagpiu" High Court 
that a sentence of imprisonment in de- 
fault of payment of fine is not punish- 
ment for the offence. According to him, 
fiueh a sentence is also punishment for 
the offence. To test this argument, let 
us consider a case where an offence is 
punishable with fine alone. If a person 
is convicted of such an offence and is 
sentenced to pay a fine and by the sen- 
tence it Is further provided that in de- 
fault of payment of the fine, the offender 
shall undergo imprisonment for a speci- 
fied period, can it be said that the im- 
prisonment is punishment for the of- 
fence? Obviously not; for a punishment 
of imprisonment is not permissible for 
the offence. Then what Is the nature 
of this sentence of imprisonment? It can 
only be punishment for the defaitit in 
payment of the fine which Is permissible 
tmder S. 64 IPC. Let us take another 
case where an offence is p unis hable with 
Imprisonment and fine both. If. for such 
an offence, an offender has been sentenc- 
ed to the maximum term of imprisonment 
and also sentenced to pay a fine and it 
is directed that, in default of payment 
of the fine, he shall undergo imprison- 
ment for a specified period, can It be at 
all said that the sentence of imprison- 
ment in default of payment of the fine 
is punishment for the offence? Again, 
the answer miist be no: for, if it were 
to be treated as punishment lor the of- 
fence, then the sentence of imprison- 
ment would be more than the maximum 
permissible for the offence. We may now 
consider an ordinary case where an of- 
fender has been sentenced to a substan- 
tive sentence of imprisonment and a fine 
and. in default of payment of the fine, to 
undergo further imprisonment. Does the 
punishment for the offence consist of 
three items, namely, the substantive sen- 
tence of imprisonment, the fine and the 
imprisonment in default of payment of 
the fine or of only two of the items? If 
he undergoes the substantive sentence of 
imprisonment and pays the fine, he can- 
not be reauired to undergo the Imprison- 
ment imposed in defaxilt of payment of 
the fine. 

But, if he undergoes the substantive 
sentence of Imprisonment and. In addi- 
tion. the sentence of imprisonment In 
default of payment of the fine, he can 
still be required to pay the fine. In all 
events, he must imdergo the substantive 
sentence of imprisonment and pay the 
fine. Therefore, it appears that the 
punishmoit for the offence, for which he 
>»a< been convicted, is the substantive 
sentence of Imprisonment and the fine 
and the sentence of Imprisonment In 
default of payment of fine is not pxmlsh- 
ment for the offence for which the offen- 
der has been convicted but Is punish- 
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ment for failure to pay the fine. Learned 
counsel for the applicants relied upon the 
words "direct by the sentence that, in 
default of payment of the fine, the offen- 
der shall suffer imprisonment for a cer- 
tain term” occurring in Section 64 I. P. 
C. in support of his contention that the 
imprisonment in default of payment of 
the fine is also a sentence or punish- 
ment for the offence I am unable to ac- 
cept this interpretation. It is to be 
noticed that the words are not "in heu 
of payment of the fine” but are "in de- 
fault of payment of the fine”. It is not 
that the two are alternative punishments 
for the offence. 


The sentence of imprisonment in de- 
ifault of payment of the fine is not 
punishment for the offence for whiA the 
offender has heen convicted but is 
punishment for his failure to pay ,the 
fine imposed upon him by way of pumsh- 
Iment for the offence. The sentence of 
imprisonment in default of payment of 
the fine, not being punishment for the 
offence for which the offender is convic- 
ted, cannot be remitted by fte State 
Government under section 401(1) <-r. 
Ip. C. The order of the State Government 
under Section 401 Cr, P, C.- in the pr^ 
sent case remitting the rema inin g period 
of the sentence of imprisonment imposed 
upon the applicant in default of payment 
of the fine is beyond the powers of the 
[State Government and is lUegm w 

ineffective in remitting this part of the 
sentence. In law, therefore, the sentence 
of 15 days’ imprisonment imposed upon 
the applicants in default of laa^ent of 
the fine of Es. 50 remains and, they hw- 
ing served out only a portion of that 
sentence, can be legally sent^ to J’ 
serve out the remaining penod of im- 
prisonment until, in the meanto^ toe 
fine is paid and the provisions of section 
68 or 69 I. P. C. are attracted. T^e a^ 
plicants cannot be said to have, ^ 

fact or in law, undergone toe whole of 
itoe term of imprisonment 
Ithem in default of payment of toe fine. 

The proviso to Section 386(11 ^ 

lis not attracted to their cases and it was 
not necessary for toe learned Magistrate 
before issuing warrants for realisation of 
the fines, to have recorded any speaal 
ireasons why he considered it necessa^ 
‘to issue such warrants. The apphcants 
contention that toe warrants were issued 
in violation of toe proi^ioM of the pr^ 
viso to Section 386(1) Cr. P. C. has not 
been substantiated. The 
learned counsel for toe apphcmts toat, 
since it was on account of the illegal 
action of the State Government m releas- 
ing them from jail prematurely before 
thej' had undergone the whole of the 
term of imprisonment which they were 
ready and willing to do, they could not 
be deprived of toe benefit of the proviso 


to section 386(1) Cr. P. C. cannot be ac- 
cepted. That proviso can only apply if 
the conditions mentioned therein are 
satisfied. In the view that I have taken, 
those conditions are not satisfied. 

4. The revision application is without 
force and is hereby dismissed. The stay 
order dated October 21, 1965, is vacated. 
MVJ/D.V.C. Application dismissed. 
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Babu Khan and another. Petitioners v. 
The Regional Transport Authority. Meerut 
Region, Meerut and others. Respondents, 

Writ Petn. No. 720 of 1965, D/- 31-3- 
1967. 

(A) U. P. Motor Vehicles Rules (1940), 

R. 72 — Interpretation of — Rule is 
mandatory and not directory — Failure 
to implead persons to be affected, on date 
of appeal — Effect — Civil P. C. (1908), 
Pre. — Interpretation of Statutes. — • 
Motor Vehicles Act (1939), S. 64. 

In deciding whether a particular provi- 
sion is directory or mandatory language 
alone cannot be the basis but several 
other considerations have to be taken in- 
to account and such considerations in- 
clude toe serious general inconvenience 
or injustice to persons resulting from 
whether the provision is read one way 
or toe other, the relation of the parti- 
cular provision to other provisions deal- 
ing with toe subject. (Para 8) 

Having regard to the provisions of 

S. 64 of toe Motor Vehicles Act which 

envisages that the appeal is to be filed 
within toe time prescribed and in the 
manner prescribed it is competent to the 
rule-making authority to frame rules 
prescribing limitation and also the manr 
ner including toe array of parties. The 
rule requiring toe impleadment of per- 
sons to be affected is a wholesome rule 
in so far as it gives effect to the principle 
of natural justice that no order can be 
passed to toe prejudice of a person be- 
hind his back. Considering all these facts 
toere is no justification for not givi^ 
effect to the mandatory language of the 
Rule 72. R. 72 is mandatory and not 
directory. (Para 8) 


Where in an appeaL filed on 24-10- 
1962. against the grant of permits one of 
the grantees. R was impleaded as respon- 
dent not on toe date of appeal but in 
August 1965. the failure to implead R on 
the date of appeal would mean that there 
v.'as no appeal pending against K till it 
came to be impleaded and hence there 
was no controversy' in regard o: Peradt 
to R on 31-10-1964. the date on which 
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R transferred the permit. ' the 

transferees having t^en the transfer 
prior to any controversy in regard to the 
permit, were necessary parties to the 
appeal and the appellate au^rity was 
not competent to give a decision affect- 
ing tte transferees without impleading 
th^ as respondents in appeaL 

(Para 8) 

(B) Motor Vehicles Act (1930), S. 64 — 
Appeal against grant of pramits to eight 
persons — Appellate authority while con- 
eldering question if or not appellant was 
better entitled to permit as against gran- 
tees not judging relative merits of all 
grantees, vis-a-vis appellant — Grant of 
permit to appellant ^ter cancelling per- 
mit of one of grantees Order based on 
comparison between claim of appellant 
and that of the grantee — Order cancel- 
ling permit is vitiated. (Pira 10) 

Cases Referred: Chronological Paras 
(1966) Special Appeal No. 157 of 
1966, D/- 2(1-4-1966 (All). Jagdish 
Singh Yadav v. State Transport 
Appellate TribunaL U. P. Luc^ow 10 
(1965) AIR 1965 SC 895 (V 52)- 
(1865) 1 SCR 970, Raza Buland 
Sugar Co. Ltd-, Rampur v. Muni- 
cipal Board, Rampur 8 

A. J. Fantbome, for Fetidoner; Stand- 
ing CounseL (for No. 2): R. S. Verma, B. 
N. Sharma and Bireshwar Nath (for No. 
S), for Opposite Parties. 

ORDES This Is a petition under 
Article 226 of the Constitution. The 
Regional Transport Authority. Meerut, 
In a notification published in the U. P. 
Gazette dated the 27tb of June, 1959. in- 
vited applications for five stage carriage 
permits on the Bulandshahr, Siana, Garh- 
Dugrari route. A number of persons in- 
cluding opposite parties nos. 3 to 6 ap- 
plied. The applications were published in 
due course in the Gazette dated the 
of January, 1960 and it was notified that 
these will be taken UP lor consderation 
at the meeting dated the 22ed of Janu- 
ary, 1960. The said meeting was not held 
for some reason not relevant for the pur- 
pose of this case. Then another notifica- 
tion in the Gazette dated the 7th of April 
1962, appeared notifying the meeting to 
be held on the 8th. 9tb and 10th of May, 
1962. That meeting was adjourned to the 
29th and 30th of May and the 2nd of 
June, 1962. It was at this last mention^ 
meeting that eight persons out of the 
numerous applicants were granted per- 
mits. Srimati Rama Devi is one of those 
right persons. The permit granted to her 
was valid for a period of three years 
from 11-6-1952 to 10-6-1965. Some of 
those who were not granted permit fay 
the Regional Traa^rt Authority pre- 
ferred appeals. One such appeal was pre- 
ferred by opposite party no. 5. She pre- 
ferred her appeal on 24-10-1962. A coi^ 


of the memorand;im of appeal is an- 
nezure 4. She did not implead any of 
the grantees in her appeaL She Implead- 
^ only the Regional Transport Autho- 
rity as respondent In the appeaL It may 
be because, as is alleged in paragraph 4 
of the memorandum of appeal (Annexure 
4). she was under an impression that a 
vacancy was left unfilled after the grant 
of eight permits, and she pressed her 
claim for that 9th vacancy. 

2. On the Ist of August, 1964 a joint 
transfer application under Section 59(1) 
of the Motor Vehicles Act was made 
the petitioners and Srimati Rama Devi. 
It was published In the Gazette dated 
the 27th of August, 1964, for objections. 
No objection was filed. The Regional 
Transport Authority at its meeting dated 
the 30th and Slst of October, 1964 allow- 
ed the transfer of permit granted to 
Srimati Rama Devi by h^ to the peti- 
tioners and on 13-11-1064 the change was 
actually effected by entering the names 
of the petitioners in place of that of 
Rama Devi In the pemtit. On 24-3-1965 
the petitioners applied lor renewal of 
their permit which was to expire in 
June, 1965. The application for renewal 
was published in the Gazette dated the 
3rd of ApriL 1965. No objection was filed. 
The Re^ooM Transport Authority at 
its meeting dated the 6th of li^y, 1965 
allowed renewal to the petitioners for a 
period of three years from 11-6-1965 to 
)q-8-1968. In appeal No. 175 of 1962 fil- 
ed by Srimati Shamim Banu which was 
one of the several appeals preferred 
against the order of the Re^onid Trans- 
port Authority (Annerure 1) the appel- 
late authority passed an order on the 
27th of Augiist, 1965 (Annezure 7) in the 
following terms:— 

’Tt has been pointed out on behalf of 
the appellant that Bri HajI Peeru, one of 
the respondents, has died. It was 
brought to my notice that some of the 
r^pondents have transferred their per- 
mits to others. She Is, therefore, direct- 
ed to bring the legal heirs of Sri Haji 
Peeru and also the persons in whose 
favour the permits have been transferred 
on record. The appeals are adjourned to 
20-10-1965.” 

It was on the date of the aforesaid 
order that opposite party no. 5 moved an 
applicatira in her appeal no. 412 of 1962 
for impleading all the right grantees as 
respondents and the appellate authority 
allowed the application on the same date 
with the result that on 27-^1965 all the 
right grantees of permit including Sri- 
mati Rama De^ were orfered to be im- 
l^eaded as re^ndents In Appeal No. 412 
of 1962. The petitioners were, however, 
not made parties to this appeal either 
at that stage or at ar^ subsequent stage 
till it came to be disposed of by the im- 
pugned order dated the 16th of Novem- 
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ber, 1965 (Annexiire 8) cancelling the 
permit of Simati Rama Devi and allow- 
ing the permit granted to her to opposite 
pally no. 5 the appellant in Appeal No. 
412 of 1962. 

3. The present petition is jBled to have 
the above mentioned appellate order dated 
the 16th of November, 1965 Annexure 8 
quashed for the reasons which shall ap- 
pear from the discussion of the argu- 
ments raised at the bar. 

4. The petition is opposed by opposite 
party no. 5. 

5. I have heard learned counsel for 
the petitioners and learned counsel for 
opposite party no, 5. 

6. The first contention raised by the 
learned counsel for the petitioners is 
that in so far as Srimati Saroini, opposite 
party no. 5 did not appear before the 
Regional Transport Authority as appears 
from its order Annexure 1 she had no 
right to maintain the appeal. I am unable 
to accept the contention. When opposite 
party no. 5 had put forth her case in her 
application for a permit it was 
for the authority to judge the relative 
merits of the various applicants before 
it and to grant permits to persons it 
thought suitable for the purpose. The 
failure on the part of opposite party no. 
5 to appear before the Regional Trans- 
port Authority did not in any manner 
absolve it from its obligation indicated 
above. So if opposite party no. 5 felt that 
Ihe decision contained in Annexme 1 
refusing to grant her a permit was un- 
fair she had every right to challenge its 
propriety and correctness by an appeal 
irrespective of the fact whether or not 
she had appeared before the Remonal 
^ansport Authority at the particular 
meeting at which the application came 
up for consideration. I, therefore, repel 
the contention, 

7. The next contention raised by the 
learned coimsel for the petitioners is that 
a perusal of the memorandum of appeal 
Annexure 4 shows that opposite partv 
no. 5 never sought a permit for herself 
in place of any of the eight permits 
granted to different persons by the 
Regional Transport Authority and her 
only grievance which she wanted to be 
redressed by means of her appeal was 
that she deserved to be granted a permit 
as against the 9th vacancy which had 
been kept unfilled by the order under 
appeal. It is thus urged that if that was 
the scope of appeal filed by opposite 
party no. 5, there was no occasion for 
the appellate authority, opposite party 
no. 2 to grant her permit by cancelling 
the permit of one of the eight grantees. 
In the alternative he argues that in case 
the appeal (Annexure 4) be taken to 
cover tlio case that opposite party no, 5 
asserted her preferential right to a per- 


mit as against one of those granted pei> 
tuns by the Regional Transport Autho- 
rity then the appeal should be held to be 
mcompetent in so far as notwithstanding 
the reqmrement of Rule 72 of the U. P. 
Motor Vehicles Rules opposite party no. 
5 failed to implead any of the eight 
^antees when she instituted her appeal 
in 1962 and took no steps to implead 
them tiU Augurt 1965, long after the ex- 
puy of the period of limitation prescrib- 
ed by the aforesaid rule for filing an 
appeal 

There has been a lot of controversy 
with regard to these points urged by the 
learned counsel for the petitioners. 
Learned counsel for opposite party no, 
5 has contended with reference to the 
allegations in paragraph 3 of the memo- 
randum of appeal (Annexure 4) that op- 
posite party no. 5 in effect did raise the 
question that she was entitled to a per- 
mit in preference to those granted per- 
mits by the Regional Transport Autho- 
rity. In other words he contends that 
there is no warrant to co nfin e the appeal 
of opposite party no. 5 only to a per- 
mit for the 9th vacancy even though she 
might have mged that also as one of the 
grounds in appeal With regard to the 
alternative contention raised by the 
learned counsel for the petitioners, the 
contention of the learned counsel for 
opposite party no. 5 is that notvvithstand- 
ing the use of the word "shall” in Rule 
72, the provision, regarding the implead- 
ment in appeal of the persons likely to 
be affected by the result of the appeal 
is only directory and not mandatory. 

As regards the question of limitation 
he points out that the expression "suit” as 
defined in the 'Limitation Act’, whether we 
refer to the old or the new Limitation 
Act, does not include an appeal and that 
being so. whether we refer to Section 22 
of the old Limitation Act or to Section 
21 of the New Limitation Act, the provi- 
sion therein can have no application to 
an appeal and hence no question of limi- 
tation arises on the score that the various 
grantees including Srimati Rama Dew, 
■file transferor of the petitioners, came 
to be impleaded in the year 1965 whereas 
the limitation for filing an appeal had 
expired in 1962. He thus contends that so 
long as the appeal itself was filed v.dthin 
limitation, the appellant was competent 
to have the various grantees impleaded 
at any time during the pendency of the 
appeal vithout offending any rule of 
limitation, 

S. Having considered the various 
arguments indicated above I have come 
to the conclusion that the contention 
of the learned counsel for opposite party 
no. 5 that no question of limitation arises 
because of the impleadment of Srimati 
Rama De\i at a late stage and that the 
appeal of opposite party no. 5 must bo 
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taken to cover the question repn^ucS^a^^St in deddbg whe-j 

that by itself -gJ^ct^eSiins the^Ss buTseveral other consideration 

toptod- have to bo takon toto. aoootmt and s_p*| 


that the petinoners were uevtp* 
ed as respondents to appe^ no. 412 of 
1962. I am not prepared to accept ^ 
intention of the learned .counsel fcw 
opposite party no. 5 ttat since S^tt 
Bama Devi was implead^ as a Party ^ 

toTappeal and the petitioners are b« 

transfer^ they are as muA ^>0^^ ^ 
the result of the appeal as Srim^Rarn 
Devi herself. TMs would liave been toe 
^tion bad Srimati .Rain 
iB^leaded in appeal pnor to toe trans- 
fer in favour of the petitioners. 


the haqa but several oiner 
have to be taken into account and such 
considerations include the serious general 
Inconvenience or injustice to persons 
resulting from whether the provision U 
read one way or the other, the relation 
of the particular provision to other pro-| 
visions dealing with the subject It may 
be that Section 64 of the Motor VehIdM 
Act does not specifically prov^e the 
Impleadment of toe persons affected by the 
result of the appeal even though it 
jtpedfically mentions that the a^ 
pellant aud toe Regional Transport 
Authority shall be given an op^r- 


visages mat me appeju u uc 
within the time prescribed and In the 
mann er prescribed. 


to in November, iaw, wiiere.ia 
Devi came to be implraded In Augu^ 

1965. There appears to be 
basis for contending that toe.unplcad- 
ment of Srimati Rama Devi, thougn 
effected in August. 1965.. would 
back to the date of institution of toe 
appeal which was in^^ut^ In 
1962. I do not agree with the content^ 
of the learned counsd lor 0PP0«\« 

no 5 that the provision in Rule w H gives euect to me prmapie oi naiuro 
regard to toe Impleadment c^. ,P«2®2? justice that no order can be P«^ to 
affected by the appeal is only the prejudice el a wrson behind his 

and not mandatory. In support .of Ws ^a^ Considering all these facts there 
contention that toe said provision «» u appears to be no justification for not 
treated as directory the learnfi ^ving effect to the mandatory language 

places reliance on the following 5* of the rule under consit^ration Md 1 


That being so. it Is competent to thei 
rule-making authority to frame rules 
prescribing notation and also the man-l 
ner Including the array of parties. Iti 
cannot be denied that the rule requir- 
ing the impleadment of persons to bel 
affected is a wholesome rule in so far as 
it gives effect to the principle of natural 

> ^ lU,.. MP. Ka naMAH tn 


83 mreetory me giving eneci lo me manuaiorY x^uiKua^c 

_ reliance on the following of the rule under consideration and 1] 

vrtions occurring in para^ph V of me jail to see anything in toe Supr^e Court 
nt of their Lordships w me case referred to above to detract from 


judgment ot meir -‘x 

Supreme Court in Bara Bu^d 
Co. Ltd, Rampur v. Muruapal Board, 
Rainpur, AIR 1965 SC 895. 

‘The question whether a parfcular 
provision of a statute whl<i on the fare 
of it appears mandatory — In^nuch as It 
uses the word "shall'' as In the prre^t 
case— or is merely directory 
resolved by laying down any generd rule 
and depends upon the facts of ^to 
and for that porpose the rtj^ of me 
statute m making toe provision is Mie 
determining factor. The purpree for 
which the provision has 
its nature, toe intention of the led^- 
ture in making the provision, toe serious 
general inconveitience or Injustire t o Pop * 
sons resulting from whether t^ 
sion Is read one way or the om^, the 
relation of the particular prorision to 
other provisions dealing with the 
subject and other considerations which 


fail to see anytmng m me aupreme 
case referred to above to detract from 
the view I take In regard to the int^ 

E lation of Rule 72. It thus mi^ ^ 
5 that Rule 72 Is mandatory and not 
directory. And that being so. the raU^ 
of opporite party no. 5 to implead Sri- 
mati Rama Devi on the date of the ap- 
peal would necessarily mean that there 
was no Bpp^ pending against Srimati 
Rama Devi till toe came to be implead- 
ed in August. 1965. 

It may be that it was open to the ap- 
pellate authority to implead Srimati 
Rama Devi even in August. 1965 but 
that does not mean that her impleadment 
in August, 1965 would mean that the 
rontroversy between opposite party no. 
5 and Srimati Rama Devi arising in ap- 
peal subsequent to her Impleadment was 
there before the appellate authority right 
from the date of the appeaL Once that 
view is accepted It Is evident that there 
■was no controversy in r«?ard to grant 
^ tn Srimati Rama Devi on the 


subject and oth« c^eraUa.^^^ ^pe^fS sSSti ^ Devi ou“ the 
piav arise on the facts of a particular made the transfer in favour of. 

case including^ toe lang^ge^of th e pro- petitioners. And hence the petitioners,! 


case inuiuLuiiji . 

virion, have all to be taken Into account 
in arriving at the conclusion whether a 
■particular provision is mandatory or 
directory.” 


tne pennoners. nna oenre ujc pcuuuiicia, 
having taken the transfer prior to any 
rentroversy In regard to the permit trf 
which they took a transfer, •were neces- 
sary party to the appeal of opposite par^ 
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no. 5 if she took it into her head to chal- 
lenge the permit granted to SrimatiL 
Rama Devi so as to assert her preferen- 
tial claim to a permit as against Srimati 
Rama Devi. For these reasons my con- 
clusion is that tiie appellate authority 
was incompetent to give a decision af- 
fecting the petitioners without implead- 
ing them as respondents in the appeaL 

9. The above finding by itself is suffi- 
cient to grant relief to the petitioners. 
Still I may notice another contention 
raised by the learned counsel for the 
petitioners and which also appears to be 
not without substance. 

10. The last contention urged by the 
learned counsel is that the appellate 
authority erred in comparing the case of 
opposite party no. 5 with Srimati Ranm 
Devi alone and in cancelling the permit 
of Srimati Rama Devi so as to give it 
to opposite party no. 5 on coining to the 
conclusion that opposite party no. 5 
appeared to be better entitled to a per- 
mit as compared to Srimati Rama DevL 
He argues that in such cases the duty of 
the authority concerned is to compare 
the relative merits of all the grantees 
vis-a-vis the appellant in order to come 
to a definite conclusion as to the case of 
which of the grantees is the worst so as 
to make room for the appellant. In sup- 
port of his contention he places reUance 
on the unreported decision of a Division 
Bench of this Court in the case of Jag- 
dish Singh Yadav v. State Transport 
Appellate TribunaL H. P. Lucknow, 
Special Appeal No. 157 of 1966, D/- 20- 
4-1966 (All). A certified copy of the 
judgment in the said case has been pro- 
duced before me. It clearly supports the 
contention of the learned counsel. That 
the appellate authority in the instant 
case failed to do so is obvious from a 
perusal of that portion of the impugned 
order which deals with Appeal No. 412 
of 1962 filed by opposite party no. 5. In 
the circumstances it must be held that 
the impugned order stands vitiated also 
for the reason that the appellate auth- 
ority while considering the question if 
or not opposite party no. 5 was better 
entitled to a ptrinit as against the 
grantees did not judge the relative merits 
of the grantees vis-a-vis the appellant 
but confined itself only to the compari- 
son between the claim of opposite party 
no. 5 and that of Srimati Rama DevL 

11. No other point has been urged 
before me. 

12. In the end the petition is allowed 

with costs and the impugned order An- 
neicure 8 is quashed with the direction 
that the appellate authority shall proceed 
to dispose of Appeal No. 412 of 1962 
afresh in the light of the observations 
made in the body of the judgment 
LGC/D.V.C. Petition allowed. 
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25-10-1967, from order of S, J,, 
Allahabad, D/- 28-2-1966. 

(A) Essential Commodities Act (1955), 
Ss. 3, 5 — U. P. Foodgrains Dealers 
Licensing Order (1964), CIs. 3(2), 2(a) — 
Presumption under CL 3(2) — Person en- 
gaged in business of selling and purchas- 
ing goods — Wheat found in his posses- 
sion in excess of ten quintals — Presump- 
tion under CL 3(2) would be that it was 
stored for purpose of sale — He would 
be person engaged in business of selling 
or purchasing foodgrains. (Para T) 

(1898), Ss. 251A. 
251, 252, 173, 190, 537— Essential Commo- 
dities Act (1955), Ss. 7, 3 — Prosecution 
imder — Offence, a non-cognizaWe of- 
fence — Report by police officer even 
though in non-cognizable case must be 
treated as police report within the mean- 
mg of Ss. 251, 251A and 252 — Proceed- 
ings before Magistrate on basis thereof 
cannot but be under S. 251-A — AIR 
1965 SC 1185 and Cr. A. No. 201 
of 1963 D/- 11-12-1964, Rel. on. 

Case law Discussed — Defect in in- 
vestigation — Cognizance so taken 
IS only in nature of error in pro- 
ceeding antecedent to trial — Defect will 
be cured under S. 537 — AIR 1955 SC 
196, ReL on. (Paras 16, 18) 


(C) Essential Commodities Act (1955), 
S. 7(l)(a), Proviso — Prosecution under 
S. 7 read with S. 3 — Sentence of fine 
only awarded — Reasons given by Magis- 
trate being age of accused, his being first 
offender, length of trial and loss sustain- 
ed by accused — Reasons held to be most 
unsatisfactory — Reduction of fines from 
Rs. 2000 to Rs. 1000 by Sessions Judge in 
appeal held not justified — Offences of 
this type deserve deterrent punishment. 

(Para 19) 
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ORDER This revision and revidon 
Na 608 of 1966 axe based on similar facts 
and the qu^ons of law which have be^ 
faUcH in the two revisions are also the 
same and L therefore, propose to ded 
with both the cases in this iudgment 
2. According to the prosecution ca^ 
Panna who Is applicant in this revi- 
sion, and Pnabhu Nath, who is applicant 
in Criminal Reridon No. 608 of 1965. are 
dealers in foodgrains. A search of their 
premises was taken at about 10-30 or 11 
a. m. on 26th September. 1964, in the 
presence of Sii R. K. Dubey, Sub-Divi- 
Binnfll Magistrate, Phulpur. by the Station 
Officer of Phulpur Police Station. Several 
vritnesses were also present at the time 
of the Rfteen bags of wheat, 

weighing 37 Tna^tnrig, was recovered from 
the prendses in the possesdon of P ann a 
I,aL and 37 bags retaining 92 maunds of 
wheat from ^e possesdon of PraMiu 
Nath. The wheat found ^th Panna Lai 
would be nearabout IS quintals and that 
found with Prabhu Nath 37 qu in t als . 

3. Under sub-section (1) of Section 3 
of the Essential Commodities Act (X of 
1955) "if the Central Government fa of 
opinion that it fa necessary or expedient 
so to do for maintaining • or Increasing 
supplies of any essential commoffity ot 
for securing their equitable ffistribution 
and availability at fair prices, it may. 
by order, provide for regulating or pr^ 
hibiting the production, supply and dfa - 
tribution thereof and trade and com- 
merce therein.” Under sub-section (2) 
clause (a) of the same section, an order 
under sub-section (1) aforesaid may pn>- 
vide for "regtiUti^ by licences, per- 
mits or otherwise the production op 


manufacture of any essential commodity. 
"Under Section 5 of the same Act the 
powers of tte Central Government may 
be delegated to the State Government 
Umier the powers so delegated, the 
Uttar Pradesh Foodgrains Dealers Licen- 
sing Order, 1964. was promulgated and 
published in ^e Gaxette Extraordinary 
dated 29th February, 1964, Clause 3 of 
this order reads: 

•'3. Lic e n si ng of Dealers — (1) No pe> 
Km shall carry on business as a dealer 
except under and in accordance with the 
terms and conditions of a licence issued 
in this behalf by the licensing authority. 

(2) For the purpose of this clause, any 
pereon who stores any foodgrains in 
quantity of ten quintals or more of any 
one of the foodgrains or twenty-five 
quintals, of all foi^grains taken together 
at any one time shalL nn 1 p<w the con- 
trary is proved, be deemed to store the 
foodgrains for the purposes of sale,” 
The quantity of wheat found with both 
the applicants was in excess of the quan- 
tibg mentioned In sub-«Iause (2) of ctiauss 
3 aforesaid and they, therefore; accord- 
ing to the prosecution case, committed a 
breach of sub-clause (1) of this clause 3. 

4. Under Section 7(l)fa) of the Essen- 
tial Commodities Act 1955, any person 
who contravenes an order made undez 
Section 3 shall be liable to be convicted 
and puiilshed, if the order is one under 
dause (h) of clause (1) of sub-section (2) 
of Section 3, with imprisonment for a 
term which inay extend to one year, and 
In other cases to three years end in 
dtber case he shall also be liable to fine. 
In this particular case the order which 
Is said to have been contravened was one 
which was passed imder clause (a) of 
sub-section (2) of Section 3 and it would, 
therefore, be the later part of clause (a) 
of Section 7(1) which would apply. The 
two applicants were prosecuted under this 
provision read with Rule 125 of the 
Defence of India Boles. The Magistrate, 
who tried the two applicants, treated the 
report submitted by the police as a police 
reixirt within the meaning of clause (a) 
of S. 251-A of the Cr. P, C. and tried 
the two applicants under the aforesaid 
provision and convicted them under Seo- 
tion 7 of the Essential Commodities Act 
and sentenced each one of them to a 
fine of Rs. 2,000. The applicants went up 
in appeal. ‘While their conviction was up- 
held the fine was reduced by the Sessions 
Judge. Sri J. P. ChaturvedL to Rs. 1,000 
tor no other reason than this that the 
ends of justice wo^^ld be met if the fine 
•was reduced to Rs. 1,000, The applicants 
have now come up in revision against 
the aforesaid orders. 

5. On facts the contention of both the 
applicants was that the quanti^ of wheat 
which was rec o vered from thOT posses- 
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Sion did not wholly belong to them. 
Panna Lai’s contention was that seven 
bags out of the fifteen bags found in his 
possession belonged to one Mujai, and 
Prabhu’s contention was that fifteen bags 
out of the thirty seven bags found with 
him belonged to one Lala and twelve to 
one Ram Charan. It has been admitted 
by the witnesses who have been examin- 
ed in the case that the bags were placed 
inside the premises of the two appli- 
cants in different lots. Panna Lai exa- 
mined Mujai and he deposed that seven 
bags belonged to him. His statement was 
disbelieved by the trial court and aU the 
fifteen bags were found to belong to 
Panna Lai Prabhu Nath, the applicant in 
revision No. 608 of 1966, did not produce 
any evidence and the finding of fact even 
in his case is that all the bags belonged 
to him. Whether or not the applicants 
were in possession of the entire quantity 
of wheat which was foimd in their pos- 
session is a pure question of fact. The 
findings recorded by the Magistrate on 
this point have been confiimed by the 
Sessions Judge and there is no justifica- 
tion for int^ering with the same in 
revision. The findings are based on evi- 
dence and there has been no misappre- 
ciation of the evidence either by the 
Magi^rate or the Sessions Judge. 

6. The next contention of the appli- 
cants was that they are not dealers and 
not doing -toe business of selling or pur- 
chasing or storing foodgrains and, there- 
fore, clause 3 of the U. P. Foodgrains 
Dealers Licencing Order, 1964, would 
not apply to ftem The expression "dea- 
ler” is defined in sub-clause (a) of clause 
2 of the aforesaid order. A dealer und^ 
this clause means "a person engaged in 
the business of purchase, sale or storage 
for sale of any one of the foodgrains in 
quantity of ten quintals or more at any 
one time or in quantity of twenty-five 
quintals or more of all foodgrains takm 
together,” but does not include certain 
nersons referred to the later part of the 
definition of the expression "dealer”. 
What was contended on behalf of the 
applicants, therefore, was that they are 
not "engaged in the business of pur- 
chase, sale or storage for sale” of the 
wheat which was found in their posses- 
sion. 

Reliance for the purpose was placed 
upon two decisions of this Court report- 
ed in Haji Nasir v. State, 1967 All Cr. 
R. 142 and Mannoo Lai v. State, 1967 
All LJ 877, one decision of the Supreme 
Court reported in Manipur Administra- 
tion V. M. Nila Chandra Singh, AIR 
1964 SC 1533 and anotlier of tlie Orissa 
High Court in M. Subbarao v. State, AIR 
1966 Orissa 27. It is not, however, neces- 
sary to refer to these decisions in detail 
os the principle laid down in each of 
them is obviotis. No person is liable to 
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be convicted for infringement of clause 3 
m the U. P. Foodgrains Dealers Licensing 
Order, 1964, unless it is proved that he 
was engaged in the business of purchase, 
storage for sale. The question, 
merefore, is one of fact whether in these 
two particular cases this fact has been 
estabhshed. If it is, then the appUcants 
were rightly prosecuted under Section 7 
of the Essential Commodities Act, 1955. 
If they are not, then their conviction and 
sentence will have to be set aside. 

7. Under sub-clause (2) of clause 3 of 
the Foodgrait^ Dealers Licensing Order, 
1964, there will be a presumption, rebut- 
table of course, that the foodgrains which 
me found to be in excess of ten quintals 
in quantity were stored for purposes of 
sale. The only question that remains to 
be seen is whether the two applicants 
were engaged in the business of purchase, 
sale or storage. This requirement of the 
law is fuUy satisfied by the evidence on 
the record. In Panna Lai’s case Mahabir 
Prasad (P. W. 1) clearly deposed that 
Panna Lai was doing "dukandari ka 
kam” 

In cross-examination he further stated 
that two or four persons were present 
at_ the shop at the time of wheat was 
seized. Harish Chandra (P. W. 2) has 
stated in his cross-examination that 'beo- 
paris’ arrive at the shop for selling and 
purchasing the goods, and then he adds 
that if somebody’s goods are not sold, 
they are even riocked. The evidence is 
thus quite sufficient to call for a finding 
that the applicant Panna Lai is a dealer 
who is engaged in the business of selling 
or purchasing goods. If he is engaged in 
the business of selling and purchasing 
goods and if the wheat which was found 
in his possession is to be presumed under 
sub-clause (2) of clause 3 of the Food- 
grains Control Order to be for ptirposes 
of sale, the conclusion is irresistible that 
Panna Lai is engaged in the business of 
selling or purchasing foodgrains. 

8. In the case of Prabhu Nath, Maha- 
bir Prasad (P. W. 1) deposed in examina- 
tion-in-chief that the business of pur- 
chase and sale is transacted by Prabhu 
Nath at the shop. Harish Chandra fP. W. 
2) also deposed in examination-in-chief 
that Prabhu Nath was doing business of 
purchase and sale. My remarks in res- 
pect of Panna Lai will apply mutatia 
mutandis to the case of Prabhu Nath 
also and he would on the basis of the 
same reasoning be deemed to be a dealer 
engaged in the business of purchase or 
sale of foodgrains. 

9. Another question whicli was raised 
on behalf of Prabhu Nath was that it v.'as 
not he but his father who v/as the owner 
of the shop, and, therefore, he could not 
be prosecuted for the recoveiy of these 
thirty-seven quintals of foodgrains. Maha- 
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hir Prasad (P. W. 1) has stat^ m 
cross-examination, that Prabhu Nath s 
father Narain Prasad was the owner of 
the shop but earlier in the cross-exaini- 
nation he has clearly stated that tlm 
business was transacted at the shop 
Prabhu Nath. Harish Chandra (P. W. 2) 
has stated in cross-examination that 
though the shop belongs to Prabhu Dass 
father, Naram Das. Narain Das works at 
another shop and Prabhu Dass works at 
this shop. Then he states that Prabhu 
Nath works at this shop for a pretty long 
time. For the piorpose of this shop, there- 
fore. Prabhu Nath will be deemed to ^ 
a dealer and the stock of wheat will be 
deemed to have been recovered from his 
possession and from that point of view, 
therefore, there can be no question of 
interfering with their conviction. 

1#. It was then urged that. In any 
case, the trials are \ntiated by wrong pro- 
cedure being followed by the Magistrate 
According to the applicants their trials 
should have been under Section 251-A 
(252?) and not under Section 252 {251-A?J 
of the Code of Criminal Procedure and 
it was urged that if there has been a trm 
under a wrong provision, the case of the 
applicants has been considerably pre- 
judiced Inasmuch as they were de- 
prived of their right for second cross- 
examination which would 
available to them under Section 252 and 
that, therefore, the conviction pf^e ai>- 
plicants is liable to be quashed. Reliance 
was placed for the purpose of 
Kottaya v. Emperor. AIR 1947 PC 67. 
Their Lorishlps of the Privy Council 
l«ve observed in this case that if a tnal 
Is conducted in a manner different from 
that prescribed by the Code, the trial is 
bad and no question of curing an irregu- 
larity arises. 

In two Madhya Fradeh cas^ Sard^ 
Khan v. State. AIR 1963 Madh Era 337 
and State of Madhya Pradesh y^B^tal 
Nahar Singh. AIR 1966 Madh Pra 5 a 
case was held to be triable ^der 
Section 252 and not under Section 251-A 
of the Code of Criminal Procedure ^d 
it was consequently held that the trial 
was vitiated and conviction liable to be 
set aside on that ground. There is. there- 
fore. no doubt that if the applicants were 
liable to be tri^ under Section 252 of 
the Code of Criimnal Procedure their 
trial under Section 251-A would be ille- 
gal and their conviction consequently 
liable to be set aside on that account. 
The question, however, remains whether 
they should have been tried under Sec- 
tion 252 or Section 251-A as the Magis- 
trate actu^y did. 

IL In case against the applicants 
started on the basis of a police report 
against the two applicants under Rule 
125 of the Defence of India Rules and 
Sectim 7 read with Section 3 of the Es- 


sential Supplies Act, 1955, the appli- 
cants were actually convicted only under 
Section 7 of the Essential Supplies Act 
and their prosecution under Rule 125 of 
the Defence of India Rules may, there- 
fore. be ignored. Under Section 7 afore- 
said the applicants were liable to be 
punished with imprisonment for a term 
which can extend upto three years and 
it was not disputed that the offence with 
which the applicants were charged was 
a non-cognizable offence. 

12. The Investigating Officer submit- 
ted a report against the applicants and 
this was treated by the Magistrate to be 
"a police report” and he. therefore, pro- 
ceeded against the applicants under sec- 
tion 251-A. The main question to be con- 
sidered, therefore, is whether the report 
which was submitted by the Investigat- 
ing Officer in a non-cogni 2 able case which 
he could not investigate without being 
properly authorised by the Magistrate 
could be treated as “a police report” or 
if the case was to be treated "instituted 
otherwise than on a police report” within 
the meaning of Sec. 252 of the Code. 


13. Reliance was placed by the learn- 
ed counsel for the applicants on two 
Madhya Pradesh decisions to which 
reference has already been made earlier, 
namely, AJR 1966 Madh Pra 5 and AIR 
1963 Madh Pra 337. The 1966 Madhya 
Pradesh case merely follows the decision 
in 1963 Madhya ^adesh and it is that 
decision which may be looked into. 
Madhya Pradesh High Court in this de- 
cision followed an earlier decision of the 
Calcutta High Court report In Prem 
Chaod Khetry v. State, AIR 1058 Cal 
213 and also referred to another decision 
of the Madras High Court in re Pavadai 
Goundan. AIR 1957 Mad 292. The reason- 
ing of the Calcutta High Court in AIR 
1958 Cal 213, was that prior to the 
amendment in 1923 by Amendment Act 
16 of 1923 cognizance could be taken by 
a Magistrate under clause (b) of sub-sec- 
tion (1) of Section 190 only on the basis 
of a police report which meant a report 
submitted under Section 173 of the Code 
and that whenever a report made by a 
police officer was other than a report 
submitted under Section 173(1) of the 
Code It was merely by way of an infor- 
mation received by the Magistrate from 
any person other than a police officer 
under clause (c) of sub-section (1) of Sec- 
tion 190. In the same decision even 
clause (a) of the same sub-section was 
also referred to which clause provides 
that cognizance may be taken by a 
Magistrate upon receiving a complaint 
of facts which constituted an offence. 


14. It Is not necessary to examine the 
Madhya Pradesh decisions in detail as it 
was conceded by the learned counsel for 
the applicants that these decisions have 
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been overruled by the Madhya Pradesh 
High Court itself in Ashiq Miyan v. 
State of Madhya Pradesh, AIK 1966 
Madh Pra 1 (FB). This decision of the 
Madhya Pradesh High Court is based on 
two decisions of the Supreme Court, one 
of which is reported in Pravin Chandra 
Mody V. State of Andhra Pradesh, AIR 
1965 SC 1185 and the other Amal Shah 
V. State of Madhya Pradesh (Criminal 
Appeal No. 201 of 1963. D/- 11-12-1964 
(SC) but not reported hitherto). This 
decision was not available dining the 
hearing of the appeal even in the file 
of blue prints of the Supreme Court 
judgments. 

15. The Calcutta decision was, how- 
ever, examined ■ by their Lordships of 
the Supreme Comt in AIR 1965 SC 1185 
where a simil ar argument was raised 
before their Lordships. In that case the 
report which was submitted by the In- 
vestigating OfBcer was in respect of two 
ofiences, one of which was cognizable 
and the other non-cognpable. In respect 
of that part of the case it has been point- 
ed out by their Lordships that when_ a 
police officer is investigating a cogniz- 
able case, he can also investigate a non- 
cognizable case which is based on the 
same facts. But the facts in this c^e are 
different and we are not concerned wth this 
part of the observations of thdx Lord- 
ships. so far as these two revisions are 
concerned. What is directly relevant 
however, is that part of judgrnent in 
which their Lordships dealt with _ the 
question whether the report submitted 
by the police officer is "a police report” 
or a document other than a police report 

Their Lordships have discussed as to 
whether a report submitted by a. police 
officer in a non-cognizable case is to be 
treated as other than "a police report, 
which, it was urged before their Lord- 
ships, meant nothing else but a documeiR 
which has come to be called or teirned 
a "charge sheet” and in that case cogniz- 
ance on the basis thereof could be taken 
by a Magistrate only under clauses (a) 
and (c) of sub-section (1) of Section 190 
of the Code of Criminal Procedure, or if 
it was in an.y case "a police report” on 
which cognizance could be taken under 
dause (b) of sub-section (1) of Section 
190 and proceedings on the basis thereof 
could be under Sec. 251-A of the Cri- 
minal Procedure Code. Their lOTciships 
have pointed out that a report submitted 
bj' a police officer cannot be a complaint 
so that it could not be covered by clause 

(a) and it is not an information received 
from any person other than a police 
officer and could not, therefore, be gov- 
erned by clause (c) and must, therefore, 
be governed only by clause (b) of sub- 
section (1) of Section 190. Their Lordships 
referred to the argument advanced be- 


fore them on page 1186 of the report 
where they mention: 

"Contention of the appellant is that 
by the words 'police report’ in Section 
251-A of the Code of Criminal Procedure, 
is meant the report mentioned in Sec- 
tion 173 which ^ the police officer makes 
to a Magistrate in respect of offences in- 
vestigated by him under Chapter XTV.” 
Th^ Lordships then referred to the pro- 
visions of section 190 and after discussing 
the provisions of sections 251-A and 252 
anlved at their conclusion in the begin- 
ning -of the next paragraph where tiiey 
observed: 

"In our judgment the meaning which 
is sought to be given to a 'police report* 
is not correct.” 

It is thus in simple words clear indi- 
cation that the contention which was put 
forward before their Lordships that the 
word "police report” used in Section 
251_-A could mean only that document 
wliich is caUed _ a "charge sheet” was 
wrong; and if this contention was wrong, 
it is obvious that the expression "police 
report” would include even those reports 
which are submitted by the police other- 
wise than imder Chapter XIV. Their 
Lordships fiurther discussed this question 
in paragraph 4 and pointed out that 
there are three clauses of Section 190 (1) 
of the Code of Criminal Procedure which 
provide for initiation of a Criminal Pro- 
ceeding before a Magistrate: 

(a) Upon receiving a complaint of facts 
which constituted such an offence; 

(b) Upon a report in writing of such 
facts made by any police officer; and 

(c) Upon information received from 
any person other than a police officer, 
or upon his own knowledge or suspicion 
that such an offence has been committed. 

Then their Lordships pointed out: 

"We are thus concerned to find out 
whether the report of the police officer 
in writing in this case can be described 
as a "complaint of facts” or as "infor- 
mation received from any person other 
than a police officer”. That it cannot be 
the latter is obvious enough because the 
information is from a ^wlice officer. The 
term "complaint” in this connection has 
been defined by the Code of Criminal 
Procedure and it "means the allegation 
made orally or in writing to a Magistrate, 
with a view to his taking action imder 
this Code, that some person, whether 
known or unknown, has committed an 
offence, but it does not include the report 
of a police officer (see Sec. 4(l)(b)).” 

ihen their Lordships furtiier observed 
that Section 252 of the Code would ap- 
ply only to those cases which are in- 
stituted otherwise than on a police report, 
that is to say. upon complaints wJiicn 
are not reports of a police officer or upon 
information received from persons other 
than a police officer. 
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16. This case is, therefore, clear anth- 
ori^ for the fact that the report of a 
police officer even though it may be in a 
non-cognizable case has to be treated as 
a police report within the meaning of 
Sections 251, 251-A and 252 and proceed- 
ings before a Magistrate on the basis 
thereof cannot but be under Section 
1251-A. 

17. In Criminal Appeal No. 201 of 
1963, D/- 11-12-1964 (SC) the judgment 
of which is not available, it appears that 
the Excise Officer, who submitted the 
report had the powers of a police officer 
under the law of the State in which the 
case had arisen. A portion of the judg- 
ment of their Lordships is cited in AIR 
1966 Madh Pra 1 (FB) where the Supreme 
Court is said to have observed: 

"On the record as it stands, there is 
no justification for assuming that the 
report on which the Magistrate acted was 
sent to him by the ^cise Officer; on the 
contrary evidence shows that this 
report was made by a police officer and 
so Section 251-A in terms would apply," 

• Their Lordships thus treated the report 
submitted by the Exrise Officer as a 
report submitted by a Police Officer and 
hdd that it would be the provlrions of 
Section 251-A which would apply and 
not Section 252. This is aU what can be 
said In respect of this derision. 

18. Another point which was iirged 
during the hearing of these revisions was 
that in any case the report which was 
submitted by the Investigating Officer in 
the non-cognizable case was an invalid 
report and the prosecution based thereon 
would Itself be vitiated on that account. 
This contention need not detain us long. 
The proposition of law involved Is cover- 
ed by the decision of their Lordships of 
the Supreme Coittt in H. N. Rlshbud v. 
State of DelW, AIR 1955 SC 196. Their 
Lordships pointed out on page 203 of 
the report: 

"A defect or illegality In investigation, 
however serious, has no direct bearing 
on the competence or the procedure 
relating to cognizance or trial No doubt 
a police report which results from an 
Investigation is provided In Section 190, 
Cr. P. C. as the material on which cog- 
nizance is taken. But it cannot be main- 
tained that a valid and legal police 
report is the foundation of the jurisdic- 
tion of the court to take cognizance. Sec- 
tion 190, Cr. P. C. is one out of group of 
sections imder the heading "conditions 
requisite for initiation of proceedings." 
The language of this section is in mark- 
ed contrast with that of the other sections 
of the group under the same heading J. a 
Seriions 193 and 195 to 199.” 

A little later their Lordships pointed 
out that — 

"Such an invalid report may still fall 
rither under clause (a) or (b) of Section 
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190^) fwhether it is the one or the other 
we need not pause to consider) and in 
any case the cognizance so taken is only 
in the nature of error in a proceeding 
antecedent to the trial. To such a situa- 
tion Section 537, Cr. P. C. would apply.” 

It is thus clear that what their Lord- 
^ps meant was not that the defect 
would be cured only if the report fails 
under either clause (a) or clause (b) of 
Section 190, sub-section (1) of the Code 
of Criminal Procedure, but because the 
cognizance so taken is only in the nature 
of an error in a proceeding antecedent to 
the trial, the defect, if any, would be 
cured by Section 537 of the Code. In that 
view, therefore, there is no force in 
either of these two applications. 

19. Before I conclude, however, I can- 
not help mentioning that the pimishment 
which has been awarded to the appli- 
cants is extremely inadequate. Section 7 
of the Essential Commodities Act, 1955, 
provides that in a case of this type the 
accused can be sentenced to Imp^on- 
ment for a term which roay extend to 
three years and shall also be liable to 
fine. There is a proviso to Section Wl)(a) 
which provides that if a sentence of fine 
is only awarded the Magistrate has to 
record reasons for the same. The Sjagls- 
trafe in this case did ^ve reasons Iw way 
of after-thoxight. He imposed a fine of 
Rs. 2,000/- on Panna Lai on accoimt of his 
age and his being a first oilender. He 
mentions that he had also taken into con- 
sideration the length of the trial and the 
loss sustained by the acctised in the depo- 
rit of grains. Ihe same reason is given 
by him in the case of Prabbu Dass. 

The reasons given by the Magistrate 
are altogether unsatisfactory and did not 
justify the imposition of mere fine for 
such an offence to meet which special 
laws bad to be adopted. The Sessions 
Judge reduced the fine to Rs. 1.000/- in 
each case. This again was an exercise of 
the discretion which was not based on 
any judicial reasoning. The Sessions 
Judge thought that a reduced fine of Rs. 
1,000 would meet the ends of justice. 
That is an argument which can be ad- 
vanced in support of any order which 
the Sessions Judge might think proper 
to pass. He might have reduced the fine 
to Re. l/- and s^d that the ends of jus- 
tice would be met by that technical 
amount of fine. The offences of this type 
deserve to be punished with what may 
even be termed deterrent punishment so 
that those who indulge in such activities 
may feel that it is not in their interest 
to go against the provisions of law. 

' 20. In the result the applications are 
dismissed. 

SSG/D.V.C. 


Applications dismissed. 
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K. B. ASTHANA J. 

M/s. Bengal Hemp Supply Co. and 
anotiier. Appellants v. Radha Kishan 
Sheo Datt Rai, Respondent. 

First Appeal No. 269 of 1957, D/- 23- 
11-1967. 

Civil P. C. (1908), O. 30, R. 1 — Death 
of partner before suit — A was regis- 
tered partnership firm of which ’B and C 
were two partners — A entered into 
contract with D in 1950 for supply of 
hemp rope cuttings — In 1951 B died 
— - After B’s death, his son was taken as 
partner in the firm — In 1954 A filed 
suit for damages for breach of contract 
through C — Held that suit as framed 
by A was not maintainable, since son of 
B was not partner when contract was 
entered into and since on death of B, the 
firm stood dissolved — AIR 1966 SC 24 
& AIR 1952 AH. 506 Appld. — (Partner- 
ship Act (1932), S. 42). (Paras 4, 5) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 24 (V 53) = 

(1965) 3 SCR 488, Commr. of 
Income Tax Madhya Pradesh v. 

Seth Govindram Sugar Mills 3, 4 
(1953) 1953-24 ITR 488 (All), Kshetra 
Mohan Sanyasi Charan Sadhukhan 
V. Commr. of Excess Profits Tax, 

West Bengal 3 

(1952) AIR 1952 AU 506 (V 39) = 

1952 All LJ 696, Mt. Sughra v. 

Babu 4 

V. P, Tewari, B. C. Dey and B. L. 
Gupta, for Appellants; S. N. Singh and 
K P. Singh, for Respondent. 

JUDGMENT : — This appeal arises out 
of a suit brought by firm partnership of 
M/s. Radha Kishan Sheo Datt Rai against 
M/s. Bengal Hemp Supply Company for 
recovery of certain amoxmt of money as 
damages for breach of contract for sup- 
ply of forty tons of specified quantity of 
a material described as New Indian 
hemp rope cuttings. It is not necessary 
for the purposes of deciding this appeal 
to state the facts relating to the contract 
and the alleged failure on the part of 
the M/s. Bengal Hemp Supply Co, to ful- 
fil the terms of the contract as in my 
judgment this appeal can succeed on the 
technical plea raised by M/s. Bengal 
Hemp Supply Co. in their ^v^itten state- 
ment which was to the efiect that the 
plaintifT firm M/s. Radha Kishan Sheo 
Datt Rai having been dissolved on the 
death of one of its partners Mahadeo in 
the year 1951, no suit after that date 
was legally maintainable in the name of 
that firm. 

2. It is an admitted fact that M/s. 
Radha Kishan Sheo Datt Rai was a regis- 
tered partnership firm of which Maha- 
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deo Prasad and Ram Kumar were two 
partners. The said firm entered into a 
contract of supply with M/s. Bengal 
Hemp Supply Co., Calcutta in the year 
1950. The contract was to be completed 
in second half of the month of Novem- 
ber 1950. In the year 1951 it is not dis- 
puted Mahadeo _ Prasad died. The suit 
giving rise to this appeal was brought in 
the year 1954. In the plaint the plaintiff 
■was impleaded as firm Radha Kishan Sheo 
Datt Rai, a registered firm carrying on 
business ha'ving its Head Office at Kuncha 
Pran Nath Chowk, Banaras City through 
Babu Ram Kumar aged about sixty 
ye^s son of late Babu Shivadatta Ra;, 
residing at 20/36, Chowk Banaras, one 
of the_ partners of the said firm. It has 
come in e-vidence on the record that on 
the death of Mahadeo Prasad his eldest 
son _Madan Gopal gave a notice under 
Section 63(1) of the Indian Partnership 
Act stating that Babu Mahadeo Prasad 
died on_ 1-4-1951. Apparently the case of 
the plaintiff was that deceased Mahadeo 
Prasad was a partner in the plaintiff firm 
as the_ head of the joint Hindu family 
consisting of himself and his sons and 
it was the joint family as such which was 
the partner and therefore the death of 
Mahadeo Prasad did not bring about any 
dissolution of the partnership and it was 
sufficient in law to give a notice of the 
change in the constitution of that part- 
nership. The learned Judge of the Court 
below held that after the death of Maha- 
deo Prasad his eldest son Madan Gopal 
Gupta w’as rightly taken as a partner in 
the plaintiff firm as his heir and succes- 
sor and the partnership in law never 
dissolved but continued and was entitled 
■to maintain the suit. 

3. It was urged by the learned coun- 
sel for the defendant appellant before 
me that this view of the learned Judge 
of the lower coizrt was legally erroneous. 
Reliance was placed on a decision of the 
Supreme Court in the case of Commr. of 
Income-tax, Madhya Pradesh v. Seth 
Go^vindram Sugar Mills, AIR 1966 SC 24. 
In that case which arose out of assess- 
ment proceedings imder the Income tax 
Act the learned Judges of the Supreme 
Court had occasion to discuss the ques- 
tion whether a joint Hindu family as 
such could be a partner in a firm under 
the Indian Partnership Act In paragraph 
11 of the reported judgment at p. 28 the 
learned Judges of the Supreme Court 
observed as foUov.’s: — 

"Another principle -v^'kich is also equal- 
ly ■well settled may be noticed. A joint 
Hindu family as such cannot be a partner 
in a firm, but it may, through its Karta, 
enter into a valid partnership ■vrtth a 
stranger, or with the Karta of another 
family. This Court in Kshetra Mohan 
Sanyasi Charan Sadhukhan v. Commr. 
of Excess Profits Tax, West Bengal, (1953) 
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24 ITR 483 fAll) pointed out that whai 
two Kartas of different families consti- 
tuted a partnership the other members 
of the families did not become partners, 
though the Kartas might be accountable 
to them.” 

4. The law as declared above clearly 
shows that the son of deceased Mahadeo 
Prasad was not a partner in the plaintiff 
firm as it existed at the time when the 
contract with the defendant appellant 
was entered into. It cannot be disputed 
that on the death of Mahadeo Prasad the 
firm stood dissolved as there were only 
two partners in the firm, namely. Maha- 
deo Prasad and Ram Kumar. Ihe part- 
nership could not continue with Ram 
Kumar alone as in charge of the affairs 
of business. There was no third partner 
at the time of the death of Mahadeo Pra- 
sad along with whom Ram Kumar, the 
surviving partner could continue the 
partnership business. The Supreme Court 
in the case of AIR 1966 SC 24 (supra) 
approved of the observations of Agar- 
wala. J. of Allahabad High Court in the 
case of Mst. Sughra v. Babu, AIR 1952 
All 506 wMch observations were as fol- 
lotvs:*— 

"In the case of a partnership conast- 
Ing of only two partners, do partnership 
remains on the death of one of them and. 
therefore, it Is a contradiction in terms 
to say that there can be a contract be- 
tween two partners to the effect that on 
the deatn of one of them the partnership 
will not be dissolved but will continue 
. . . .partnership is not a matter of sta- 
tus. it is a matter of contract Ho beir 
can be said to become a partner with an- 
other person without lus own consent 
express or implied". 

5. The position on the death of Maha- 
deo Prasad and on the application made 
by his eldest son Madan Gopal under 
Section 3(11 of the Partnership Act then 
reduced itself to this that at best a new 
pajtxiivship he said i£‘ have ccme luto 
being between Bam Kumar and Madan 
Gupal imder the name and style M/s. 
Radha Kishan Sheo Datt Bai which hap* 
pened to be the name of the old dissolv- 
ed partnership also. It was not the case 
of the plaintiff in the court below that 
it was the new partnership wWch had 
come before the court for the recovery 
of damages from the defendant for breach 
of contract on the basis that the new 
partnership had taken over the assets 
and liabilities of the dissolved partner- 
Iship. Since the Court below legally erred 
in holding that the suit was rightly filed 
by M/s. Radha Kishan _Sheo Datt Rai as 
jplalntiff and it was maintainable this ap- 
peal must succeed on that point alone. 
It is not necessary for me to examine the 
merits of other groimds of appeal raised 
^ the memorandum Questioning the vali- 
dity of the decree of the court below. I 


am satisfied that the suit as brought by 
the plaintiff was not maintainable. 

6. It appears from the record that 
Ram Kumar through whom the plaintiff 
respondent was impleaded in this appeal 
die<L Time was granted to the learned 
counsel for the appellant to take steps. 
The learned couns^ for the appellant did 
not take any steps and I think rightly so 
as the mere death of Ham Kumar would 
not make the appeal defective. It is well 
settled that a registered partnership 
under Order 30 of CP. Code can be sued 
by its name only and it is not necessary 
that it should be sued through any one 
of its partners. The words which are 
usually added “through so and so", have 
been held to be a mere surplusaga 
Therefore, the death of Ram Kumar does 
not have any effect on this appeal. It is 
unfortunate that no counsel appeared 
before me on behalf of the plaintiff res- 
pondent though I had repeatedly ad- 
journed the hearing to enable the pro* 
per representation to be made on its 
behalf. I had not the benefit of hearing 
arguments on the Question in reply to 
the contentions raised on behalf of the 
defendant appellant which I have accept- 
ed above. 

T. The result Is that this appeal is al- 
lowed. The decree of the court below la 
set aside and the plaintiff’s suit stands 
dismissed with costs. As nobody has 
appeared to oppose this appeal 1 make 
no order as to costs. 

SSG/D.V.C. Appeal allowed. 
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GAHGESHWAR PRASAD. J. 

Hanmnan Singh and others. Appellants 
V. State, Respondent. 

Criminal Appeals Nos. 1667, 1668 of 
1964, D/- 7-11-1966, from order of AddL 
S. HardoL Hi- 20-7-1/164- 

(A) Penal Code (1860), Ss. 141 and 143 
— Unlawful assembly ^ Common object 
should be one of those specified in sectioa 
141 ^ Election meeting — Some persons 
earrjiaz firearms — Do not become 
members of nnlawfnl assembly merely om 
that ground — What prosecution has te 
prove — Assembly lawful at its incep* 
tion when becoma nnlawluL 

An assembly of five or more persons 
acquires the character of an unlawful as- 
sembly only when the common object of 
the persons composing that assembly is 
one or more of the things enumerated 
in the five dauses of Section 141 L P. C. 
Therefore, persons assembled at an elec- 
tion meeting of a party do not become 
members of an unlawful assembly merely 

hiKUES09/68 
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by reason of the fact that some of them 
carry firearms. {(Paras 11, 12) 

An assembly lawful in itself does not 
become unlawful merely by reason of its 
lawful acts exciting others to do unlawful 
acts. AIR 1916 Mad 1062 (2), Rel. on. 

(Para 13) 

It is true that common object has to be 
a matter of inference, but for estabhsh- 
ing that an unlawful assembly had been 
formed the prosecution has to show not 
merely that it was likely that the as- 
sembly in question had for its object one 
or more of the things specified in Section 
141, I. P. C. but that the existence of such 
object or objects is the only reasonable 
conclusion possible in the circumstances 
of the case. (Para 14) 

The question whether the assembly 
which was initially a lawful assembly 
became subsequently converted into an 
tmlawful assembly, again is a matter of 
inference deducible from the conduct of 
the person composing the assembly. The 
conduct which may lead to the inference 
must, however, be of a clear and uneqtu- 
vocal nature and the inference must be 
irresistible. If the conduct of the assembly 
is consistent with its having remained a 
lawful assembly and a reasonable possi- 
bility of its having retained its origin^ 
lawful character is not excluded, it is 
not possible to hold that the assembly 
changed into an unlawful assembly. 

(Para 15) 

(B) Criminal P. C. (1898), Ss. 127 and 
128 — Power to disperse assembly — Who 
can exercise — Refusal or failure to 
disperse — Effect — Action can be taken 
under S. 128 — Unlawful character of 
assembly has to be determined under 
S. 141 I. P. C. — Disobedience of command 
under S. 127 is not a relevant considera- 
tion — (Penal Code (1860), S. 141). 

Under S. 127 Cr. P. C. the power to 
command an assembly to disperse has 
been conferred only upon a Magi^rate or 
officer in charge of a police station. The 
failure of an assembly of persons to dis-- 
perse or even its refusal to do so has 
the effect of calling mto play the provi- 
sions of Section 128, Cr. P. C. and of em- 
powering a Magistrate or an officer in 
charge of a police station to proceed 
under that section, but it does not result 
in the conversion of a lawful assembly 
into an unlawful assembly. The unlawful 
character of the assembly has to be deter- 
mined with reference to Section 141, 

I. P. C. alone and the disobedience of a 
command issued under Section 127 Cr. 

P. C. is not a relevant consideration for 
tliat purpose. AIR 1922 Lah 135, ReL on. 

(Para 21) 

(C) Penal Code (1860), S. 142 — Scope 
and interpretation — Being a member of 
an unlawful assembly — Conditions for 
applicability — Actual knowledge of facts 
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assembly into unlawful as- 
sembly and intentional joining or con- 
tmiung^ in it essential — Assembly lawful 
at its inception — Some members form- 
ing themselves into unlawful assembly — 
Merc physical presence of all persons 
cannot make them members of unlawful 
assembly. 

The first condition for the applicability 
of Section 142 is that a person should be 
aware of facts specified in S. 141 which 
render any assembly an unlawful assemb- 
ly. The assembly may actually be or have 
become an unlawful assembly, but if a 
person is not aware of the facts which 
impart that character to the assembly, 
S. 142 I. P. C. does not come into operation. 
S. 142 Indian Penal Code speaks of a per- 
son being aware of facts and not merely 
suspecting the existence of facts or having 
reason to believe that they exist. The 
second condition is that a ' person should 
intentionally join the assembly or con- 
tinue in ib ’Continuance’ in an unlawful 
assembly is not in all circumstances to be 
equated with physical presence, although, 
unless the contrary is shown either by 
evidence of circumstances, physical pre- 
sence would lead to the inference that it 
was accompanied by the mental element 
necessary for continuance. AIR 1933 All 
535 & AIR 1950 All 418, Rel. on. 

(Paras 24, 25, 28) 

Section 142 I.P.C. besides being a part 
of a penal statute provides for something 
which becomes the basis of constructive 
liability and the words used therein 
must, therefore, receive a strict inter- 
pretation. (Para 29) 

Where some of the members of a large 
assembly of four thousand persons, which 
was perfectly lawful at its inception, 
formed into an unlawful assembly at 
some stage, it cannot be said that all 
those who were participating in the 
meeting continued in the unlawful as- 
sembly merely because they were physi- 
cally present in the meeting. The mere 
fact that they are with the offending 
members at the time does not make them 
members of the unlawful assembly form- 
ed by those members. They must be 
shown to have joined or continued in 
that smaller assembly. AIR 1925 Rang 
243, ReL on. (Para 29) 

Cases Referred: Chronological Paras 

(1950) AIR 1950 All 418 (V 37) =51 
Cri LJ 1133. Rex v. Sadia 27 

(1933) AIR 1933 AU 535 (V 20) =35 
Cri LJ 360, Emperor v. Shoo 
Dayal 26 

(1925) AIR 1925 Rang 243 (V 12) = 

26 Cri LJ 1186. Maung Oh Kyan 
V. Emperor 29 

(1922) AIR 1922 Lah 135 (V 9) = 

64 Ind Cas 373=23 Cri U 5, 
Girdhara Singh v. Emperor 21 
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A.LR. 


(1916) Am 1916 Mad 1062 (2) (V 3)- 

31 Ind Cas 343 = 16 Cri U 743, 

In re Mukka Muthrian 13 

P, C. Chaturvedi, Narendra Kumar, for 
Appellant: AddL Govt. Advocate, for 
Respondent. 

JUDGMENT ! — These are two con- 
nected criminal appeals arising out of the 
same sessions tti^ The incident which 
led to the trial was the tragic sequel of 
two election meetings held in close proxi- 
mity to each other by two rival parties 
to a contest for election to the Uttar 
Pradesh Vidhan Sabha from the Gondwa 
constituency of District Hardoi in con- 
nection vdth the general elections of 
1962. The two contesting candidates for 
the election were Sri Mohan Lai Verma 
and Sri Rajendra Singh, the former be- 
ing a candidate of the Congress par^ 
and the latter a candidate of the Jan 
Sangh party. The incident occurred on 
the 7th of February, 1962 in the Bazar 
of Lumamau, police station Sandila, Dis- 
trict Hardoi and it resulted in the death 
of three persons and in injuries to many 
others. 


2. Three reports were lodged about 
the incident at three different police 
stations. The first report was by Mohan 
Singh (P, W. 9) at police station Sandila, 
situate at a distance of about six miles 
from the place of incident, on the 7th of 
February 1962 at 7.00 p. m. This was 
against thirteen persons of the Congress 
party and twelve persons of the Jan 
Sanjm party. The second report was 
lodged by Sri Mohan Lai Verma appe- 
lant at police station AtrauU, situate at a 
^stance of about 12 miles from the place 
of Incident, on the 7th of Febniary 1962 
at 7.15 p. m. and it was against 24 per- 
sons of the Jan Sangh party. The third 
report ' was lodged by Hamath Singh 
(P. W. 25) at police station Kotwali of 
Hardoi on tte 8th of February 1962 at 
4.35 a. m. and it was against 42 persons 
cf the Congress party. After Investiga- 
tion, cross cases against a number of 
persons of both the parties were sent 
up by the police. The trial out of which 
these appe^ have arisen related to 45 
persons ^eged to have belonged to the 
Congress pai^. Out of them 19 persons 
have been conricted and the remaining 
26 have been acqmtted. The appellants 
in appeal no, 1667 of 1964 are 13 In 
number. Among them Haniiman Singh 
has been convicted under Section 148 L 
P. C. and sentenced to 2i years’ rigorous 
imprisonment and also under Section 323/ 
149 I, P. C. and sentenced to nine mcmte 
rigorous imprisonment. The r emainin g 
appellants of that appeal have been con- 
victed under Se^on 147 I. P. C.^ and 
sentenced to Ij years’ rigorous imprison- 
ment and also under Section 323/149 L 
P. C. and sentenced to nine months’ rigo- 
rous imprisonmenL The appellants in ap- 


peal no. 1668 of 1964 have all been con- 
victed under Section 148 I. P. C. and 
sentenced to 2i years’ rigorous imprison- 
ment, under section 307/149 I. P. C. and 
sentenced to seven years’ rigorous im- 
prisonment, and also under Section 323/ 
149 I. P. C. and sentenced to nine months’ 
rigorous imprisonment. All the sentences 
passed against the appellants in both the 
appeals have been directed to nm con- 
currently. 


3. Briefly stated, the prosecution story 
In regard to the incident is this. In the 
afternoon of the 7th of February, 1962, 
L e._ a few days before the start of the 
polling in respect of the gener^ Sections 
of 1962 for the Uttar Pradesh Vidhan 
Sabha, Sri Rajmdra Singh the Jan Sangh 
ca n didate was holding an election meet- 
ing In the Bazar of Lumamau. The meet- 
ing was attended by 200 to 250 persons 
and was being held on the eastern side 
of a Galiara which was to the east of 
the Bazar. At about 3 p. m. some persons 
started making arrangements for a meet- 
ing of the Congress pai^ at the Cha- 
butra of Chhotey Lai Bania which was at 
a distance of 30 or 40 steps from the place 
where the Jan Sangh meeting was being 
held. Mukhtar AU S. Z. of police station 
Sandila (p. w. 17) had been directed by the 
station officer of police station Sandila 
to be present in the Bazar as election 
meetings were likely to be held there 
and he was, accordingly, present there 
along with some constables and Chaukl- 
dars. 


Sri Rajendra Singh the Jan Sangh can- 
didate pointed out to Mukhtar AU that 
the Congress party was going to hold a 
meeting close to the meeting of his party 
and tha t might lead to some trouble. He 
also suggested to Mukhtar Ali that the 
meeting of the Congress party should 
be shifted to a more distant place. There- 
upon Mukhtar AU met the persons who 
were making arrangements for the Con- 
gress meeting and asked to hold their 
meeting at some more distant place, but 
those persons said that the matter could 
be decided only by Sri Mohan Lai Verma. 
Shortly afterwiizds. Sri Mohan I-al 
yenna arrived at that place followed by 
a crowd of 1000 to 1200 persons who 
were shouting slogans and he started 
holding his meeti^ at the Chabutra of 
Chhotey Lai Bania. Mukhtar AU went 
up to Sri Mohan Lai Verma and request- 
M him to shift his meeting to some other 
place but the latter expressed his unwil- 
Ungness to do so and asked Mukhtar All 
to teU Sri Rajendra Singh to shift his 
own meeting to some other place. Mukh- 
tar AU then tried to persuade Sri Rajen- 
dra Singh to change the place of his 
meeting hut he too was unwilling to do 
BO. Feeling helpless, Mukhtar AU station- 
ed himself in the Galiara which divided 
the two meetings, along with the police 
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constables and Chaulddars who were 
with him and also some other persons 
whom he had called to his aid, Sri Tri- 
jugi Nath Gupta meanwhile stood up on 
the Jan Sangh platform and began de- 
livering a speech which contained some 
aspersions against Sri Mohan Lai Verma. 
The Congress meeting was at that time 
being addressed by Sri Raj Bahadur 
Singh Chandel and he was characterising 
the Jan Sangh party as a communal party 
and making uncomplimentary remarks 
against the Jan Sangh candidate. Some ob- 
jectionable slogans were also being shouted 
in both ^e meetings. As a result, the 
people participating in the two meetings 
became agitated and started moving 
nearer each other. Mukhtar Ali appreh- 
ended trouble and he, therefore, sent a 
note to police station Sandila requisition- 
ing additional police force. 

At 4.00 or 4.30 p. m. a person present 
in the Congress meeting is said to have 
given a lathi blow to one of the partici- 
pants of the Jan Sangh meeting. There- 
upon some people in the Jan Sangh meet- 
ing began throwing brickbats on the 
Congress meeting and some people in 
the Congress meeting retaliated by 
throwing brickbats on the Jan Sangh 
meeting. Meanwhile a lathi fight also 
started between the two parties. While 
tWs was going on Ram Bilas appellant 
who belonged to the Congress party fired 
a pistol shot from the Congress meeting 
towards the Jan Sangh meeting. There- 
after, firing took place from both the 
sides as a result of which a number of 
persons were injured. Ten or twelve 
persons carrying firearms arrived at this 
stage on the side of the participants of 
the Congress meeting and there was a 
vigorous firing from that side on the Jan 
Sangh meeting. The result was that the 
Jan Sangh party took to its heels. The 
Congress party chased the Jan Sangh 
parly upto some distance and then set 
fire to a number of articles which the 
Jan Sangh party had brought there in 
connection with the arrangements for its 
meeting and broke the loud speaker 
which had been installed there. Thvo Per- 
sians, i. e. Mool Chand and Jagannath, who 
are said to have been members of the 
Jan Sangh party, died at the spot on 
account of the injuries received by them, 
and third person. Ram Jiawan, was 
seriously injured and died the next day 
in the hospital. Apart from these three 
persons, nineteen others including Mulih- 
tar Ali S. I. and four constables were 
also injured in the course of the fight, 
Mulrhtar Ali was not able to proceed to 
the police station himself because of his 
injuries and also because of the situation 
there. He, therefore, suggested that some- 
one from amongst the persons present 
there should go to police station Sandila 
and make a report about the occimrence. 


Mohan Singh (P. W, 1) offered to do so, 
ai^ he went to the police station and 
lodged a report there at 7.00 p. m. 

Sri B. S. Negi fP. W. 22) S. I. of police 
station Sandila, took up investigation, in- 
formed the Superintendent of Police 
Hardoi about the occurrence on phone, 
and proceeded to the place of occurrence. 
He found the dead body of Jagaimath 
near the platform of the Congress meet- 
ing and the dead body of Mool Chand 
close to the Chabutra of Mahadeo Ji 
which was within the area where the 
Jan Sangh meeting was held. After hold- 
ing inquests he despatched the dead 
bodies for post mortem examination. 
From the place of occurrence, Sri Negi 
recovered three empty cartridges; two of 
them were near the platform of the Con- 
gress meeting and one was at the place 
of the Jan Sangh meeting. He also re- 
covered one big gunshot and four small 
gunshots from the Chaukhat of the east- 
ern door of Chhotey Lai Bania’s Baithak 
and he found gunshot marks on bamboo 
clumps to the north of the Chabutra of 
Mahadeo Ji. Some burnt and partly burnt 
articles and a broken horn of a loud 
speaker were also found by him at the 
place where the Jan Sangh meeting was 
being held. It may here be noted that on 
8th February 1962 at 10.00 a. m. Sri' 
Negi handed over the investigation to 
V. N. Smgari (P. W. 26) Circle Inspector 
as directed by the Superintendent of 
Police, but he was present at the time of 
the recoveries mentioned above and pre- 
pared recovery memos relating to them 
under the supervision of V. N. Singari. 


4. The post mortem examinations of 
the dead bodies of Jagannath and Mool 
Chand and also that of Ram Jiwan, who 
died in the hospital, were performed by 
Dr. R. K. Malhotra (P. W. 12) on 8th 
February 1962. The doctor found that 
Jagannath had four lacerated wounds 
and one bruise; Mool Chand had four 
lacerated wounds; and Bam Jiwan had 
three lacerated wounds. All the lacerated 
woimds were, in the opinion of the doc- 
tor, caused by firearms. Besides these 
three persons, nineteen others are said 
to have been injured in the incident but 
it is not necessary to give the details of 
their injuries and it is sufficient to in^- 
cate that some of them received injuries 
from firearms, some received injuries 
from blimt weapons, and some from both 
kinds of weapons. 


5, The charges against the appellants 
were under Sections 147, I. P. C., 148. I. 
P. C.. 302/149, I. P. C.. 307/149^ I- P- C. 
323/149, I. P. C., 435/149, I. P. Cl, 152/l-i9 
1. P. C. and section 127 of the Represen- 
tation of the People Act The leamOT 
Sessions Judge, how«n'er, conweted them 
only on the charges mentioned by m- at 
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the beginning of the judgment and ac- 
quitted them of the other charges. 

6. The appellants pleaded not guilty 
Ham Bilas. Sardar Singh, Pyare LaL 
Nawab Singh, Parwan Singh, Sri Mohan 
Verma, Maharaj Singh, Bal Mukund, 
Shri Dhar and Shyam Lai appellants ad- 
mitted their presence in the Congress 
meeting but stated that the meeting was 
being held peacefully and it was the Jan 
Sangh candidate, Sri Rajendra Singh, 
who came later and tried to disturb their 
meeting and started a meeting of his 
party at a short distance. They also 
stat^ that the throwing of brick- 
bats and the firing were done by 
Sri Rajendra Singh and his supporters, 
and that as soon as the firing began per- 
sons in the Congress meeting ran away 
They denied that any firing had taken 
place from their side and alleged that as 
a result of the firing done by the Jan 
Sangh party three persons present in the 
meeting of the Congress party were killed 
and some others received Injuries. They 
also alleged that they were falsely Im- 
plicated in the case by Sri Onkar Singh 
Dy. Superintendent of Police as Sri 
Mohan L^ Verma the Congress candi- 
date had made a complaint of corruption 
against him to the Home Minister some 
time before the inddeot 


7. The prosecution examined fifteen 
persons as eye-witnesses, viz. Gangu 
(P. W. 3). Gulab Singh (P. W. 41. Jagat 
Jeet Singh (P, W, S). Chheda (P. W. 71. 
Sobaran (P. W. 8), Mohan Singh (P. W. 
9). Dayal (P W. 101, Sobran Singh (P.- 
W, 11). Surendra Nath (P. W. 15). Faki- 
rey (P. W. 16). Mulditar AU (P. W. 17). 
Nauratan Singh (P. W. 19). Puttoo fP. 

- W. 21). Bisheriiwar Dayal fP. W. 23). and 
Hama^ Singh (P. W- 25). Out of these, 
P. Ws. 8. 16. 19. 21. 23 and 25 have not 
b«n relied upon by the leamed'Sessions 
Judge and the- conviction of the appel- 
lants is based upon the testimony of the 
remaining nine , witnesses. These nine 
witnesses have supported the prosecution 
case and their evidence in effect is tliat 
the Inddent happened in the manner In 
which it has been narrated above; that 
the appellants were present in the meet- 
ing of the Congress party, and that out 
of them Sri Mohan I.al Verma. Ram 
Bilas. Kaushal Klshore. Porwan Singh. 
Suraj Pal' and Prakash Chandra Bajpai 
had firearms and excepting Sri Mohan 
t-at Verma all others named above in- 
dulged in firing on the Jan Sangh meet- 
ing. Among these witnesses P. Ws. 4, 5. 
15 andn? are police men. P. Ws. 19 and 
25 admittedly belong to Jan Sangh party 
and the remaining four i. e. P, Ws. 3. 7, 
9 and 10, state that they were only visi- 
tors to Lumamau Bazar and were not 
attending either of the two meetings. 

8.' From the evidence led by the pro- 
secution and the circumstances of the 


case the following facts must be taken 
to have been established and. indeed, the 
argument of the learned counsel for the 
appellants has proceeded on the basis 
that they have been established. The in- 
ddent took place at the time and place 
alleged by the prosecution. The meeting 
of the Jan Sangh party was already 
l^ing held to the east of the Galiara 
when arrangements for holding a meet- 
ing of the Congress party on the Cha- 
butra of Chhotey Lai Bania started, 
Sii Mohan Lai Verma arrived there with 
a large crowd far out-numbering the 
people present in the Jan Sangh meet- 
ing. and he was not prepared to shift the 
meeting of his party to some more As- 
lant place in spite of having been request- 
ed to do so by Mukhtar Ali S. L Speeches 
containing uncomplimentary remarks 
against the other party or its candidate 
were delivered in both the meetings and 
some improper slogans were also shout- 
ed. Tempers rose and feelings ran high 
with the result that there was a fight be- 
tween two parties in which firearms 
were used from either side causing the 
death of three persons and Injuries to a 
niunber of others also. In the drcum- 
stances of the case, however, these facts 
appear to be inconclusive and altogether 
insuffident for a finding of guilt against 
the appellants. The judgment of the 
learned Sessions Judge proceeds on the 
footing that these facts are in themselves 
sufficient to make the appellants guilty 
of the offences for which they have been 
convicted. According to the learned 
Judge the persons present at both the 
meetings had assembled with the deter- 
mined object of trying their strength by 
force or show of force. The assemblies 
at these meetings vzere, in his opinion, 
unlawful assemblies from the inception 
and it was. therefore, a matter of no 
consequence - which party started the 
fight, how it developed and in what sequ- 
ence events happened, and neither party 
can be said to have acted in the exer- 
cise of the right of private defence. If 
this conclusion which Is the basic founda- 
tion of the finding of guilt recorded by 
the learned Judge la respect of the ap- 
pellants is found to be incorrect or not 
borne out by the circumstances, there can 
be no denying the fact that the entire 
structure of the finding must falL 

9. It is in the evidence of Chheda 
(P. W. 7) that people knew from before 
that the Jan Sangh party and the Con- 
gress party were both going to hold their 
meetings in the Lumamau Bazar on the 
date of occurrence and from the m^re 
feet of the Congress party having started 
their meeting later in point of time. It 
cannot be inferred that its object was 
to create disturbance. It has also to be 
noted that Sri Mohan ly^l Verma, on 
being requested by Mukhtar Ali S. L to 
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hold his meeting elsewhere, told him 
that Sri Rajendra Singh, the Jan Sangh 
candidate, should be asked to shift his 
own meeting to some other place. The 
attitude adopted by Sri Mohan Lai 
Verma might not have been a reason- 
able attitude, but insistence on holding a 
meeting at the Chabutra of Chhotey Lai 
Bania cannot be regarded as indicative 
of a desire to create disturbance. The 
number in which people had collected 
for the meeting of the Congress party 
cannot, obviously, be taken as suggesting 
that they had any tmlawful object in 
their minds. Election meetings naturally 
attract crowds and excite interest and if 
more than a thousand persons had come 
to attend the meeting of the Congress 
party neither Sri Mohan Lai Verma nor 
for the matter of that anybody else can 
be said to have been at fault Shouting 
of slogans is a very common feature of 
election propaganda and very often they 
are of an objectionable nature and trans- 
gress the limits of propriety and decen- 
cy. The fact therefore, that the partici- 
pants of the meeting of the Congress 
party shouted improper slogans when 
they came to the Chabutra of Chhotey 
Lai Bania or thereafter, cannot lead to 
the conclusion that they had assembled 
with the determination of proving their 
superiority over the other party by re- 
sort to force or show of force. As to the 
speech delivered at the meeting of the 
Congress party., it was one by Sri Rajen- 
dra Bahadur Singh Chandel who was a 
member of the Communist party and the 
oidy evidence about the contents of the 
speech is that he characterised the Jan 
Sangh as a communal party. Clearly, 
there was nothing in the circumstances 
so far dealt with which could stamp the 
eissembly at the meeting of the Congress 
party with the character of an unlawful 
assembly. 

10. The question then is whether the 
fact that some of the members of the as- 
sembly had armed themselves wth wea- 
pons including firearms altered the situa- 
tion. The answer, in my opinion, has to 
be in the negative. It appears to be indis- 
putable that a state of tension must have 
prevailed in the electorate and the at- 
mosphere must have been charged with 
passion. Resort to violence by supporters 
of either party was, therefore, an even- 
tuality which cannot be said to have 
been unlikely and the station officer of 
the Police station Sandila too had con- 
sidered it necessary to direct Mukhtar 
Ali S. I. to be present in the Bazar of 
Lumamau in order to guard against that 
eventuality. In these circumstances is_ it 
possible to say that those who carried 
weapons must necessarily have done so 
for using th^ for an unlawful purpose? 

11. Undoubtedly, every person has a 
right to arm himst^ for protection and 
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to prepare himself beforehand for re- 
pelling a possible attack on himself or 
any other person. If he anticipates dan- 
ger to his o\vn body or to that of any 
other person in the course of a lawful 
activity the law does not compel or 
require him to abstain from that activity 
so that he may not be called upon to use 
force. He has a right to keep himself 
armed for averting the danger and he is 
not deprived of that right merely because 
his preparedness may itself, in some 
cases, have the effect of enhancing the 
danger. It must therefore, be held that 
the persons assembled at the meeting of 
the Congress party did not become mem- 
bers of an unlawful assembly by reason 
of the fact that some persons of the as- 
sembly carried weapons including fire- 
arms. 

12. It is also obvious that an assembly 
of five or more persons acquires the 
character of an unlawful assembly only 
when the common object of the persons 
composing that assembly is one or more 
of the things enumerated in the five 
clauses of section 141 L P. C. Going to 
or participating in a public meeting 
with arms is certainly not a desirable 
thing to do, but imdesirability is not 
criminality, and so however improper the 
behaviour of an assembly may be it can- 
not be designated an unlawful assembly 
unless it has a common object fMling 
v/ithin one of the clauses of the aforesaid 
section. In the instant case it is not pos- 
sible to hold that the persons assembled 
in the meeting of the Congress party had 
any such common object. 

13. It may be that the manner in 
which the people in the meeting of the 
Congress party behaved tended to pro- 
voke the other party and was thus fraught 
with tlie danger of exciting it into vio- 
lence, but that cannot be a reason for 
holding that they had formed an unlaw- 
ful assembly by reason of the unlawful- 
ness of its object and not because of its 
having a tendency to inflame the passions 
of others and to rouse them to indulge 
in an unlawful activity. I may draw at- 
tention here to In re Mukka Muthrian, 
31 Ind Cas 343= (AIR 1916 Mad 1062 (2)) 
where a learned Judge of the Madras 
High Court observed that an assembly 
la\\dul in itself does not become unlaw- 
ful merely by reason of its lawful acts 
exciting others to do unlawful acts. 

14. I have dealt above wnth tlic cir- 
ctnnstances from which the learned Ses- 
sions Judge derived the conclusion that 
the participants in the meeting of the 
Congress party were members of an un- 
lawful assembly from the beginning, and 
it seems obvious that these circumstances, 
neither indivdduaUy nor cumulatively, 
justify the conclusion. It is true that 
common object has to bo a matter of in- 
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ference, but for establishing that an un- 
lawful assembly had been formed the 
prosecution has to show not merely that 
it was likely that the assembly in ques- 
tion had for its object one or more of 
the things specified in section 141 L P. C. 
but that the existence of such object or 
objects is the only reasonable conclu- 
sion possible in the circumstances of the 
case. The circumstances of the present 
case, far from being of such a conclusive 
nature, do not even make It probable 
that the assembly at the Congress meet- 
^ was formed with any such common ob- 
ject as could have made it an unlawful 
assembly, 

15. What has nCTt to be seen is whe- 
ther the assembly which was initially a 
lawful assembly became subsequently 
converted into an unlawful asseml> 
ly. That this could happen can- 
not be disputed, but the question Is 
whether it did happen. Ko doubt, this 
again is a matter of inference dedudble 
from the conduct of the persons composing 
the assembly. The conduct which may 
lead to the inference must, howev^, ^ 
of a clear and unequivocal nature and 
the inference must be irresistible. If the 
conduct of the assembly is consistent 
with its having remained a lawful as- 
sembly and a reasonable possibility of its 
having retained its original lawful 
character is not excluded, it is not pos- 
sible to hold that the assembly changed 
into an unlawful assembly. I may now 
proceed to examine In this light the 
conduct of the assembly apart from the 
speech delivered there and the slogans 
wout^ 

16-20. (After discussion of evidence the 
judgment proceeds). The result of the 
above discussion is that it is not possible 
to hold that persons assembled in the 
Congress meeting were members of an 
unlawful assembly to start with or be- 
came members of an imlawful assembly 
at any later stage so long at least as the 
exchange of firing was going on. Note 
may here be made of the fact that Mukh- 
tar Ali S. I. states that he too fired six 
shots from his service revolver towards 
east, and that when he did so he was 
towards west of the Gallara and near the 
Chabutra of Chhotey Lai Bania. This 
would suggest that the situation required 
fixing towards east of the Galiara where 
the Jan Sangh meeting was held. ‘How- 
ever, it seems imdeniable that on the 
evidence and the drcumstances of the 
case a reasonable possibility that those 
persons in the Congress meeting who 
used force ^d so only for a defensive 
purpose cannot be excluded. 

21. Before passing on to another aspect 
of the case I must refer to the statement 
of Mukhar Ali S. I. to the effect that 
^en lathi fight between the two parties 
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b^an he declared that the two assemb- 
lies had become unlawful and the^ 
should disperse. If what Mukhtar Ali 
said is construed as an expression, at the 
spot, of Mukhtar All’s opinion as ’ to the 
legal character of the two assemblies and 
an effort on his part to disperse them 
imthing need be said about it. If, how- 
ever, it Is suggested that it had itself the 
effect of making the assemblies unlawful 
or that upon failure of the members 
of the assemblies to disperse after having 
been commanded to do so, they auto- 
matically became members of imlawful 
assemblies the suggestion has to be re- 
pelled. The statutory provision relating 
to dis^rsal of assemblies is contained 
in Section 127 Cr. P, C. which runs as 
follows; 

”(1) Any Magistrate or officer In 
charge of a police station may command 
any unlawful assembly, or any assembly 
of five or more persons li^y to cause a 
disturbance of the public peace, to dis- 
perse; and it shall thereupon be the duty 
of the members of such assembly to dis- 
perse accordingly. 

(2) This section applies also to. the 
police in the town of Calcutta.” 

It is obvious that the power to com- 
mand an assembly to disperse hu been 
conferred only upon a Magistrate or 
officer in charge of a police station, and 
Mukhtar Ali was, therefore, incompetent 
to act under the above provision. Fur- 
ther, the failure of an assembly of per- 
sons to disperse or even its refusal to 
do so has the effect of fiaHing into 'play 
the provisions of se^on 128 Cr. P. C, 
and of empowering a Magistrate or an 
officer in diarge of a police station to 
proceed under that section, but it does 
cot result in the conversion of a lawful 
assembly Into an unlawful assembly. The 
unlawfid character of the ass emb ly has 
to be determined with reference to Sec- 
tion 141 I. P. C. alone and the disobe- 
ffience of a command issued under sec- 
tion 127 Cr. P. C. is not a relevant con- 
»deration for that purpose. Reference in 
this connection may be made to Gir- 
dhara Singh v. Emperor, 64 Ind Cas 373 
“(AIR 1922 Lah 135). 

22. Even if It is supposed that some 
of the persons participating in the Cong- 
ress meeting were there for any of the 
objects specified in Section 141 I. P. C. 
a conclusion not w a rr a nted by the cir- 
cumstances. I do not think it is possible 
to say definitely that their number was 
five or more. As mentioned above there 
is nothing to indicate the nmnber of per- 
sons who took part in the throwing of 
brickbats or in using lathis from amongst 
the participants of the Congress meeting 
and it would be wrong to assume that 
at least five must have indulged in an 
'activity of this nature. There is certainly 
evidence to the effect that six persons 
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in the Congress meeting had firearms 
with them and ten or twelve others came 
th^e with firearms when the firing was 
going on. So far as ten or twelve persons 
who came later, it must be admitted that 
they could not be credited with any of 
the objects mentioned in Section 141 
L P. C., because they came when fire 
was being exchanged and the object 
might only have been to defend the 
members of the Congress party meeting 
by repelling the attack on them. Apart 
from that, this part of the prosecution 
story does not appear to be correct. It is 
strange that none of the prosecution wit- 
nesses has been able to give the name of 
even one of these ten or twelve persons 
and it is difficult to accept that all of 
them were not only rmknown persons 
but their names could not be ascertained 
even by investigation. The story relat- 
ing to six persons being present at the 
meeting with firearms does not also ap- 
pear to be free from doubt 

I have already noted that the part 
assigned to Ram Bilas appellant is ob- 
viously exaggerated, and what he actual- 
ly did and at what stage cannot be deter- 
mined with certainty. Then, it wiU be 
seen that Sri Mohan Lai Verma appel- 
lant did not actually fire although strange- 
ly enough, he is said to have kept his 
istol in position. About the firing done 
y others there is no evidence except 
that of the policemen. I do not mean 
that the evidence should be rejected 
merely becaixse it is that of policemen 
but I certainly regard it as strange that 
no other witness except the policemen 
saw any of these four persons firing. On 
a careful consideration of the evidence 
I find it difficult to arrive at the conclu- 
sion that five or more persons indulged 
in firing from the side of the Congress 
party. Even assinning, therefore, that 
the object of ■some of the members of the 
Congress party meeting became unla'wful 
within the meaning of section 141 I. P. C. 
at some stage, it cannot be held that 
such persons were five or more in num- 
ber. 

23. But suppose that five or more perr- 
sons in that assembly came to have at 
some point of time one or more of the 
objects mentioned in Section 141 I. P. C. 
and that they then constituted an unlaw- 
ful assembly. Would that be sufficient 
for holding that all those who were parti- 
cipating in the Congress party meeting 
and they were, it must be remembered, 
more than 1000 in number and were 
resent there when the fight took place 
ecame members of that unlawful as- 
sembly? All of them could not possibly 
have shared the common object of the 
unlawful assembly if any such assembly 
ever came to exirf. They must have been 
dra'wn to and stayed at the place v.’here 
the Congress party meeting was held for 


State (G. Prasad J.) AH. 137 

^erent reasons and it is not possible 
to suggest that they ever had any com- 
of object. The question then is 
whether the mere presence of a person 
at that place made him a member of the 
tmlawful assembly. 

24. Section 142 I. P. C. has to be con- 
sidered m this connection. The section 
reads as follows: 

"^oever, being aware of facts which 
render any assembly an unlawful assemb- 
ly* ffitentionally joins that assembly, or 
continues in it, is said to be a member 
of an unlawful assembly.” 

The first^ condition for the applicability 
of the section is that a person should be 
aware of facts which render any assemb- 
ly an unla'wful assembly. The assembly 
may actually be or have become an im- 
lawful assembly, but if a person is not 
aware of the facts which impart that 
character to the assembly Section 142 
I. P. C. does not come into operation. The, 
facts which have the above result are 
specified in section 141 I. P. C. and it 
naturally follows that before section 142 
I. P. C. can apply to a person he must 
be_ proved to have been aware of the 
existence of the said facts. It is also to 
be borne in mind that Section 142 1. P. C. 
speaks of a person 'being aware of facts’ 
and not merely suspecting the existence 
of facts or ha'ving reason to believe that 
they exist. Obviously, in the circumstan- 
ces of this case awareness of facts which 
had brought into existence any unlawful 
assembly cannot be attributed to a per- 
son merely because of his ha’ving been 
present at the place where the Congress 
meeting was hdd. 

25. What the section next requires is 
that a person should intentionffily join 
the assembly or continue in it. On the 
facts of the present case the question of 
joining an unla'wful assembly does not 
arise because, as I have held above, there 
was no unlawful assembly to start ivith. 
In any case, the considerations which 
should be taken into account in determin- 
ing whether a person continued in_ an 
imlawful assembly have to be taken into 
account also in determining ivhether a 
person joined an unla'wful assembly. In 
fact section 142 I. P. C. requires the pre- 
sence of an additional factor before a 
person can be said to have become a 
member of an unlawful assembly by rea- 
son of joining it, and that factor is that 
the joining must have been intentional. 
Let me now examine whether by reason 
of merely having been present at the 
time of the fight and at the place where 
the Congress meeting was held, a person 
can be said to have continued in an un- 
lawful assembly, assuming that such an 
assembly came to be formed. 

26. In a Di'vision Bench case of this 
Coiuh Emperor v. Sheo Dayal. AIR 1933 
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All 535 it was certainly observed that the 
word 'continues’ in Section 142 I. P. CL 
"merdy means phydcally present as a 
member of the unlawful assembly, that 
is he physically present in the crowd**, 
■i^e Bench, however, proceeded to say 
that if the defence is that a particular 
person was present among the rioters 
with an innocent intention, the burden 
of proving that intention lies upon the 
defence. It may be noted that section 
142 L P. C. does not provide that under 
the conditions laid down in that section 
a person is merely presumed to be a 
member of an unlawM assembly, but 
that he 'is said to be a member of an 
unlawful assembly*. Obviously, therefore; 
what the Bench intended to lay down 
was that physical presence in an unlaw^ 
ful assembly would indicate continuance 
in the assembly unless innocent inten- 
tion is proved. The mental element is 
not therefore, to be excluded or ignored 
in considering whether a person has con- 
tinued in an unlawful assembly, because 
in that case there would be no escape 
for the person concerned from the effect 
of Section 142 L P. C. by proof of inno- 
cent intention. It appears undeniable that 
physical presence has at least to be 
voluntary before it can amount to 'con- 
tinuing' within the meaning of the sec- 
tion. 'The Uw laid down In the above 
case, therefore, is not that physical pre- 
sence even if it is unaccompanied by 
volition, would amount to 'continuing', 
but that physical presence will be deem- 
ed to be the result of volition unless the 
absence of volition is shown. 

27. That volition is an essential re- 
quisite for 'continuance' in an unlawful 
assembly as ojntemplated by Section 142 
L P. C. has been made clear by a later 
Division Bench case of this Court. Rex 
V. Sadia. AIR 1950 All 41^ where Raghu- 
bar Dayal, J, observed as follows in rela- 
tion to one of the accused persons in- 
volved in that case: 

"The question whether Sadia can b* 
said to have been a member of the un- 
lawful assembly after be had fallen down 
and been beaten depends on the deter- 
mination of the fact whether he. who 
formed a member of the milawful as- 
sembly from the beriming, had with- 
drawn hiiMelf from the unlawful as- 
sembly and bad thus dissociated himself 
with any further membership. It does 
not solely depend on the fact that he 
became incapable of taking part in the 
attack. His withdrawal from the unlawful 
assembly could be either actual and 
\-oluntary. which would be if he removed 
himself from the assembly and went 
away, clearly indicating that he was 
averse to taking any further part in the 
incident. If a member of an unlawful 
assembly Is not able to walk away like 
this and has perforce to remain on the 


spot either because he is so injured that 
Ite cannot remove himself or because he 
is held up by others, be may still con- 
tinue to be a member of the unlawful 
assembly if he shares the common object 
of the assembly subsequent to his being 
made helpless in assaulting the victim. He 
however, in such a position disallow 
his share in the common object by ex- 
pressions, leaving no doubt that he did 
not share the object any more. If he b 
also unable to express himself in this 
respect, it would be fair to presume that 
he was incapable of both taking part and 
of sharing the objects of the unlawful 
assembly and tlut he had withdrawn 
himself from the unlawful assembly." 

28. The position, therefore, is that 'con- 
tinuance’ is not in all circumstances to b« 
equated with physical presence, although, 
unless the contrary is shown either by 
evidence of circumstances, phyacal pre- 
sence would lead to the inference that it 
was accompanied by the mental element 
necessary lor continuance. 

29. It should also be noted that Sec- 
tion 142 L P. C. uses the words 'conti- 
nues in’ which necessarily carries the im- 
plication that the person concerned 
remains e part of the assembly. Physical 
presence near about the place where an 
unlawful assembly has been formed can- 
not by itself and in all situations prove 
remaining a part of the assembly or, to 
use the words of the section, continuing 
'in* the assembly. In the present case 
there was admittedly a crowd of over 
1000 persons in the Congress party 
meeting. People present in the meeting 
were evidently members of a lawful 
assembly to start with. If at a later 
stage some persons out of them formed 
an unlawful assembly the result was 
that there came into existence tw'o as- 
semblies at that place, one a lawful as- 
sembly and the other an imlawful as- 
sembly. Further, it Is not known where 
the members, of the unlawful assembly 
were sitting whether they were scatterM 
about or were sitting in a group. Is it 
possible In these circumstances to say 
that all those who were partidpating in 
the meeting ’continued’ in ’the unlawful 
assembly of those five persons merely 
because they were physically present. 
Section 142 I. P. C. b^des being a part 
of a penal statute provides for something 
which becomes the basis of constructive 
liability and the words used therein must, 
therefore, receive a strict interpretation. 
Both on prindple and on authority it 
seems clear that mere presence at the 
place of the Congress meeting could not 
amount to 'continuing in’ an unlawful 
assembly even if it supposed that such 
an assembly came to be formed by some 
persons at some stage. It will be useful 
to refer in this connection to the case 
of Maung Ob Kyan v. Emperor. AIR 1923 



1969 Agrawal Pat hsh al a v. Karim Bux (S, N. Singh J.) AH. 139 


Rang 243 where a learned Judge of the 
Rangoon High Court, referring to the 
presence of a person in a meeting of 
about 40 or 50 persons observed; 

"The learned Sessions Judge’s view 
was that by remaining in the meeting he 
became a member of the unlawful as- 
sembly formed by those members who 
did use force. This appears to me to be 
an unjustifiable extension of the meaning 
of Ss. 141 and 142 of the Indian Penal 
Code. The five or more persons who used 
violence may have formed an unlawful 
assembly. But I see no ground for hold- 
ing that all the persons assembled at the 
meeting were also members of this un- 
lawful assembly. If this view of the 
law be correct, then at any public meet- 
ing however peaceful be its objects, the 
whole meeting at once becomes an un- 
lawful assembly directly five or more 
persons present at the meeting^ act with 
a common object of using criminal force. 
'The actions of a few members of an as- 
sembly which is gathered together for 
a perfectly lawful purpose, cannot by 
themselves, make the whole assembly an 
unlawful assembly. The circumstances 
must be such as at least to justify the 
presumption that the other persons pre- 
sent associated themselves with the of- 
fending members. The mere fact that 
they are with the offending members at 
the time does not make them members 
of the unlawful assembly formed by 
those members. They must be shown to 
have joined or continued in that smaller 
assembly. It is not shown in the present 
case that the majority of the origin^ 
members of the meeting approved of the 
tactics of violence or in any way associat- 
ed themselves with those tactics. If the 
petitioner be held to have been a member 
of an unlawful assembly in these circum- 
stances then the prosecution witnesses 
who were the victims of the violence 
would also have to be held to be such 
members. There is nothing to show that 
these witnesses could not have left the 
meeting if they had wished to do so, and 
all that has been found against the peti- 
tioners is that he did not leave the 
meeting. 

In my opinion the facts held to be es- 
tablished did not justify the finding that 
the petitioner was ever a member of the 
unlawful assembly formed by those per- 
sons present at the meeting who employ- 
ed wolence.” 

30. In the above discussion I have sup- 
posed that at some stage of the Congress 
party meeting an unlawful assembly w'as 
formed and even on that supposition I 
find that nobody can be said to have 
become a rncmber of the assembly by 
reason of his mere presence at the place 
of the meeting. However, the evidence 
and the circumstances of the case do not 


establish that any unlawful assembly 
was formed until the Jan Sangh party 
took to its heels. The individual acts al- 
leged by the prosecution have not been 
satisfactorily established. Further, the 
rircumstances show that such acts were 
justified and, at _ any rate, a reasonable 
possibility of their hav ing been justified 
is not excluded. 

31. There is certainly evidence to the 
effect that some participants of tlie Cong- 
ress meeting chased the Jan Sangh party 
when the latter was running away and 
also burnt and destroyed some articles 
wliich the Jm Sangh party had brought 
for its meeting. These acts were clearl.y 
unjustified and cannot be said to have 
been done in the exercise of the right of 
private defence. The persons who did so, 
if they were five or more in number, did 
form an unlawful assembly at the time 
of doing it, but the question is who they 
were. These persons are not known and 
the learned Sessions Judge too has on 
this ground acquitted the appellants of 
the charge under Section 435 I. P. C. 

32. In the result I hold that none of 
the appellants has been proved to be 
guilty of the charges of which they have 
been convicted. On the view that I take 
of the case it is unnecessary for me to 
deal with the criticism to which the 
bona fides and genuineness of the inves- 
tigation have been subjected by the 
learned counsel for the appellants. It is 
also unnecessary to deal with the defence 
evidence, particifiarly because no reliance 
was placed on it in the course of argu- 
ment. 

33. ^e two appeals are allowed. The 
convictions and sentences of the appel- 
lants in both the appeals are set aside 
jmd they are acquitted. The appellants 
are on bail, they need not surrender to 
their bails and their bail bonds are dis- 
charged. 

KSB Convictions and sentences set 

aside. 
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Agrawal Pathshala. Mohalla Mandi 
Bans Moradabad, Applicant v. Karim 
Bux and others. Opposite Party. 

Civil Revn. No. 89 of 1967, D/- 14-9- 
1967, from order of Munsif, Moradabad, 
D/- 31-12-1966. 

Civil F. C. (1908), O. 21, R. 58 Provi.so 
and S. 115 — "Objection designedly or 
unnecessarily delayed” — There must be 
evidence on record to that effect — Dis- 
missal of objection without evidence — 
Illegality and m aterial irregularity in 

IUJUE93I68 
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exercise of jurisdiction — Case covered 
by Sub'ss. (b) and (c) of S. 115. 

In order that a Court may come to the 
condusion that an objection is designedly 
and unnecessarily delayed there must be 
some evidence to the effect that the delay 
in fiiinf; the objection was intentional 
and vnth some purpose. Filing of an ob- 
jection five days after knowledge cannot 
ordinarily be said to be unnecessarily 
and designedly delay, when except for 
the objection and the counter objection 
of the parties ^ere was no evidence to 
come to such condusion. When there ia 
no fima limit, a reasonable time has to be 
considered. In considering the question 
of designedly and unnecesssiry delay the 
Court has to app^ its mind. (Para 4) 
Objection was filed 25 days after the 
attachment and 5 days after the know- 
ledge of attachment. After the notice was 
served on decree-holder and objection 
was taken by the case was 

listed on various dates. More than 2 
years after that, the Court dismissed the 
objection under the proviso to R. 58 of 
0. 21 without deddlng the case on 
merits. 

Held that the Court acted Illegally and 
with material Irregularity in the exerdse 
of jurisdiction inasmuch as there was no 
evidence in support of its finding about 
unnecessary delay and It also failed to 
exercise jurUdiction rejecting the objec- 
tion without going into the merits of the 
case. The case was covered both by sub- 
sections (b) and (c) of S. IIS, C. P. C. 

' (T^ra 9) 

Cases Referred: Chronological Fazas 

(1959) 1959 MPU (Notes) 67, Paras- 
TTiai V, R. S, Rdthchand Gopaldas 
Mohta 4 

(1937) AIR 1937 Oudh 268 (V 24)- 
1937 Oudh WN 48. Baratl Mian . 

V. Ram Adhln 8 , 9 

(1933) AIR 1933 All 751 (1) (V 20) — . 

145 Ind Cas 444, Mt Rajeshwari 
Bibl V. Hiui Ram 8 . 0 

(1917) AIR 1917 Cal 9 (2) (V 41- 
41 Ind Cas 446, Surendin Nath v. 
Rajanl Kants Das _ 4 

K. C. AgrawaL for Applicant; R. B. 

Misra, for Opposite Party. 

ORDER ; — This revision is directed 
against an order rejecting the objection 
uridgr the proviso to Order 21, Rule 58 
C. F. ^ 

2. It appears that the property in di»- 
pute-was attached on 6tti January 1964 
and an objection to this attachment was 
filed on 31st January 1964 by the peti- 
tioner Agrawal Pathashala. After the fil- 
ing of this objection notice was issued 
and In pursuance of that notice on 4th 
April 1964 an objection was filed on be- 
half of the decree-holder. Thereafter the 
case was listed on various date and the 
same could not be taken because of other 
work. For some time the case could not 


disposed of becat^se of the death of 
one of the judgment-debtors and pen- 
dency of substitution application. More 
than two years after when the case was 
taken up on 13th August 1966 the learn- 
ed Munsif Issued notice to the petitioner 
to show 'cause why the objection be not 
dismissed under the proviso to Order 21, 
Rule 56 C. P. C. The proviso is as fol- 
lows:— 

•‘Provided that no such Investigation 
shall be made where the Court considers 
that the claim or objection was designed- 
ly or unnecessarily delayed.” 

3. The petitioner filed an application 
in reply to the show cause notice and 
submitted that the petitioner was an in- 
stitution and that it did not know about 
the attachment, it was stated ^at as soon 
as the attachment was known to the peti- 
tioner it called a meeting of the mem- 
bers of the institution and thereafter 
having passed the resolution filed the 
presrat objection within five days of the 
passing of the resolution. The application 
of the petitioner was objected to by the 
decree-holder. Thereafter the 'M imrff 
without recording any evidence and with- 
out applying his mind as to what was 
meant by the expression "designedly and 
unnecessarily delayed” he rejected the 
objection under the proviso to Order 21. 
Rule 58 C. P. C. without going in the 
merits of the claim. 

. 4. Against order the present revi- 
sion has been filed. It has been contend- 
ed CD behalf of the petitioner that the 
Munsif was not justined in summaztiy 
rejecting the objection on the ground of 
its bdng dedgnedly and unnecessarily 
delayed. It was sutwtted that this could 
have been done at the preliminary stage. 
When the objection was filed, the Munsif 
without issuing notice to the decree-holder 
could have called upon the petitioner to 
show cause why the claim be not reject^ 
under the proviso. It was submitted 
once the Munsif started Investigation the 
power imder the pffoviso could not be 
exercised. Reliance was placed on the 
cases of Surendra Nath v. Rajtti Ranta 
- Das. AIR 1917 Cal 9 (2) and Parasmal v. R. 
S. Rekhchand Gopaldas Mohta, 1959 MR 
U (Notes) 67 wherein the Madhya Pra- 
desh High Court held •‘that the power of 
rummarily rejecting an objection under 
the proviso to Order 21, Rule 58, C. P. C. 
on the ground of delay has to be exercis- 
ed before commencing the investigation. 
That power cannot be exercised if the 
Court has started investigation of the 
case on merits. If this power is not exer- 
cised before commencing the investiga- 
tion, the Court has to decide the case on 
merits. It has no inherent power to reject 
a claim or objection on the -ground oi 
delay.” 

5. My attention was also drawn to the 
amendment by this Court. This Court 
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directed the addition of the following 
words at the end of sub-rule (2): — 


"or may in its discretion make an order 
postponing the delivery of the property 
after the sale pending such investigation. 
And in no case shall the sale become ab- 
solute tmtil the claim or objection has 
been decided.” 


It was contended that by the addition of 
this sub-rule this Court considered that 
the objection coidd be filed even after 
the sale had taken place. Learned counsel 
submitted that when there was no period 
of limitation prescribed for the filing of 
an objection and sale in pursuance_ of the 
attachment could not be held within a 
period of one month thereof, a period of 
one month should be taken to be a r^- 
sonable time within which an objection 
xmder Order 21, Rule 58 C. P. C. could 
be filed and such an objection should not 
be held to be designedly and unneces- 
sarily delayed. 


6. As against this submission of the 
learned counsel it was submitted by Ike 
learned counsel for the opposite parties 
that the court having considered the 
question of delay tmder the proviso after 
having afforded opportunity to the ob- 
jector the order was not revisable. Reh- 
ance was placed on the cases of ML 
Rajeshwari Bibi v. Hari Ram, AIR 1933 
AU 751 (1) and Barati Mian v. Ram 
Adhin, AIR 1937 Oudh 268. It was also 
submitted that the word 'investigation’ 
used in Order 21, Rule 58 C. P. C. would 
not mean merely issuing, of notica Ac- 
cording to the learned ^ counsel investi- 
gation starts when evidence in support 
of the objection was taken and not before 
it. It was argued that in this case before 
the Mimsif proposed to start investiga- 
tion he issued notice and without actual- 
ly starting the investigation considered 
the question of unnecessary delay and 
rejected the objection on that ^ound, 
Hic! submission is that howsoever err^ 
neous that finding may be it has to be 
accepted in revision and the revision in 
the . instant case was not maintainable. 


7. I have considered the respective 
subrhissions of the learned counsel but 
in my opinion the contention put forth 
on behalf of the petitioner has force. The 
statement of facts given above would 
show that the objection had been filed 
only 25 days after attachment and the 
case of the petitioner was that it came to 
know about this objection much after 
the attachment and it was only five days 
after the linowledge that the objection 
had been filed. The learned Munsif does 
not appear to have considered as to 
when did the petitioner come to know 
about the attachment It appears that he 
assumed that the petitioner came to 
know of it only five days before filmg 
the actual objection. He considered that 


even if the petitioner filed objection after 
five days of the passing of the resolu- 
tion it was designedly and unnecessarily 
delayed. In order that one may come to 
the conclusion that an objection is desig- 
nedly and unnecessarily delayed there 
must be some evidence to the effect that 
the delay in filing the objection was in- 
tentional and with some purpose. Filing 
of an objection five days after knowledge 
cannot ordinarily be said to be unneces- 
sarily and designedly delayed. Except 
for the objection and the coimter objec- 
tion of the parties there is no evidence 
nor has the Munsif shown as to what was 
the circumstance which impelled him to 
come to this conclusion. 

8. When the decree-holder at the first 
instance filed objection on 5th May 1964 
he did not object to the filing of the ob- 
jection on the ground of delay. He had 
contested the objection on merits and 
had not said a word about limitation. 

9. I agree_ with the learned counsel 
for the petitioner that when there is no 
time_ limit a reasonable time has to be 
considered and when the objection was 
filed within five days of the knowledge 
it could not be considered to be unneces- 
sarily and designedly delayed. In consi- 
dering the que^on of designedly and 
unnecessary delay the learned Munsif 
has not applied his mind to this aspect 
at all. It is true that he couched his 
order in the same words as have been 
mentioned in the . proviso to Order 21, 
Rule 58, C. P. C. There is nothing on the 
record to suggest as to how he came to 
that conclusion. There does not appear to 
be any basis in evidence for the conclu- 
sion arrived at by the learned Munsil 
I am also of opinion that in this case in- 
vestigation had started when the present 
order was passed. The objection had been 
filed on 31st January 1964. Notice was 
issued on the same date to the decree^ 
holder and thereafter objection was filed 
on the 4th April 1964. Dates were fixed 
for finall y disposing . of the matter but 
for one reason or the other the case could 
not be disposed of. After a lapse of two 
years to dispose of the matter summarily 
without deciding the merits in my opi- 
nion is not a proper exercise of the dis- 
cretion by the learned Munsit The deci- 
sions relied on by the learned counsel 
for the opposite parties in my opinion 
do not help the opposite parties. 

In the case of AIR 1933 All 751(1) an 
objection had been summarily rejected 
on the ground of delay without affording 
opportunity to the petitioner of that casa 
This Court allowed the revision and set 
aside the order on the ground that_ %rith- 
out giving opportunity to the petitioner 
it was not at all proper for the trial 
Coiut to have rejected the objection. In 
tlie body of the judgment no doubt there 
is an observ’ation that if the Murutif had 
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aSorded opportvinitv to the petitioner 
and he had considered the question of 
unnecessary delay then the revision 
would not have been maintainable. Re- 
liance is placed on this observation of 
Court but this observation has to 
be considered in the light of the decision 
of that case and this observation alone 
cannot give strength to the objection of 
the opposite parties. To the same effect 
is the case of AIR 1937 Oudh 268. In my 
opinion the learned Munsif acted illegal- 
ly and with material irregularity in the 
exercise of jurisdiction inasmuch as Uvere 
was no evidence in support of his finding 
about unnecessary delay and he also 
failed to exercise jurisdiction in reject- 
ing the objection without going into the 
merits of the case. Thus this case is 
covered both by Section 115(bl and (c) 
C. P. a 

10. In the result this revision is al- 
lowed, the order of the learned Lfunstf 
summarily rejecting the objection is set 
aside and he is directed to decide the 
objection on merits. There will be no 
order as to costs. 

RGP/D.V.C. Revision allowed 
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FULL BENCH 

JAGDISH SAHAI. R. S. PATHAK AND 
A. K. KIRTY, JJ. 

Chandra Bhushan Misra, Appellant ▼. 
Smt. Jayatri Devi, Respondent. 

Civil Misc. Apphi. No, Nil of 1967. In 
Second Appeal No. 310S of 1963. D/- 
20-12-1967. 

(A) Court Fees and Suits Valuations'-— 
Court-fees Act (1870), S. 13 — Refund of 
court-fee — Remand In appeal under 
O. 41, R. 23, Civil P. C. (as amended in 
U. P.) on ground that it was in the inter- 
est of justice to do so — Appellant entitl- 
ed to refund of court-fee. 

Per Majority (Jagdlsh Sahai J. contra): 
Whenever an appeal is remanded by 
the High (IJourt under O. 41, R. 23 (m 
amended In U, P.) on the ground that it 
Is in the interest of justice to do'so, the 
appellant is entitled to a refund of the 
court-fee paid on the memorandum of 
ippeaL 1964 All LJ 863. Approved. 

(Paras 5, 53 & 31) 
When reading S. 13 of the Co^-fees 
Act the reference therein to Section 351 
of the Code of 1859 must be construed 
as a reference to Order 41, Rule 23 of 
the C:ode of 1908. At the time when 
S- 13 was framed there was no power in 
High Courts to amend the provisions of 
the Civil P. C. That power was vested 
in the High Courts, for the first time by 
Sec^csn 122 of the Code of 1908. It was 
certainly not contained in the Code of 
1L/JL/E269/68 - < 


1859, and that was the Code, which gov- 
erned civil procedure when the Court- 
fees Act was enacted. It is not possible 
to contemplate that when the Legislature 
framed section 13 of the (^urt-fees Act, 
It could have had in mind that subse-. 
quently almost four decades later there 
would be a Code which would confer 
such power upon the High Courts. Far 
less could it have contemplated that 
still a half century thereafter a High 
(Tourt would so amend the power to 
remand a suit in appeal as to add to 
further ground in which the power of 
remand may be exercised. Therefore the 
grounds which the Legislature can be 
said to have had in mind are those which 
must be discovered within the scope of 
Section 351 of the Code of 1859 alone. 

(Para 40) 

Clause 8 of the General Clauses Act 
can be of no assistance. The Code of 1908, 
was enacted after the General Clauses 
Act was brought into operation. But it 
repealed and enacted In Order 41. Rule 
23 the provisions of Section 562 of the 
Code ol 18B2. The Code of J908 did not 
repeal the Code of 1859. (Para 41) 

(B) CivU P. C. (1908). Ss. 121 and 128 
— "Body of the Code” In S. 128 — Ex- 
pression refers to only sections of the 
Code and not to first Schedule and tbe 
Rules framed thereunder.- 

The expression "body of the Code” In 
S. 128 is not defined. But upon an ana- 
lysis of the several provisions of the Act 
It will be clear that the expression "body 
of the Code” is employed , only where 
reference is intended to the Sections of 
the Act. That is so will appear from a 
perusal of the provisions of Sections 7, 
8. 96. 100 . 104. 121 and 128. These sec- 
tions are jurisdictional provisions and 
having regard to their subject-matter the 
expression "body of the Code” can refer 
to the sections only and not to ^e rules. 
The conclusion is reinforced if regard is 
Irad to Section 121 and Section 128. Sec- 
tion 121 declares that the rules in the 
First Schedule shall have effect "as if 
enacted in the body of this Code”. Sec- 
tion 128 provides that the rules made by 
the High Courts "shall be not inconsist- 
ent with the provisions in the body of 
this Code”, which rules by Section 127 
are deemed to have the same force and 
effect as if they had been contained in 
the First Schedule. It Is clear from Sec- 
tions 121 and 123 that the rules contained 
in the First Schedule and the rules 
framed by the High Courts are In fact 
outside the "body of the Code”. The sec- 
tions alone therefore comprise the "body 
of the Code." (Paras 45 te 46) 

The Sections of the Act namely the 
"body of the Code”, can be altered by 
legislation only. Legislation may be ef- 
fected by Parliament or by a State legis- 
lature. The sections cannot be altered or 
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amended by the High Courts. In that 
sense the "body of the Code” consists of 
provisions which are fundamental and 
less easily amenable to amendment than 
the rules contained in the First Sche- 
dule, The sections enjoy a certain status 
and_ a related degree of permanency 
denied to the rules contained in the Fir^ 
Schedule which can be annulled, altered 
or added to by rules made by the High 
Courts under Section 122. The power to 
annul, modify or add to the rules con- 
tained in the Ilrst Schedule has been 
conferred upon the High Courts for the 
purpose of answering local needs and 
adapting the First Schedule to efiectively 
serve that purpose. In regard to their 
force and effect the ndes framed by the 
High Courts, are assimilated into the 
First Schedule By virtue of S. 121 the 
rules in First Schedule have effect as if 
enacted in the body of the Code. Ac- 
cordingly, the rules contained in the First 
Schedule as well as the rules framed by 
the High Courts must be considered in 
their effect as if they are further pro- 
visions in the body of the Code: With 
section 128 safeguarding that the rules 
framed by the High Courts would not be 
inconsistent with the sections of the 
Code, the Legislature provided a harmo- 
nious balance between the sections, the 
rules in the First Schedule, and the rules 
framed by the High Courts. The mutual 
relationship in which these three classi- 
fied categories of law have been placed 
demonstrates the organic rniity running 
through the entire content of the Code. 
AIR 1917 Cal 657 & AIR 1942 All 387 & 
AIR 1945 Nag 83 & AIR 1917 Cal 44 
(FB) & AIR 1946 Bora 361 & AIR 1954 
Madh B. 156 & AIR 1957 Andh Pra 172, 
Ref (Paras 47 and 49) 

When S. 158 speaks of the "corres- 
ponding rule” of the Code of 1908 it 
refers to the rule in the First schedule 
as amended, supplemented or replaced by 
the rule framed by the High Court It is 
not possible to come to a contrary con- 
clusion. Ihere is no ground for limiting 
the reference in Section 13 of the Court- 
fees Act tc those provisions only of 
Order 41, Ride 23 which were originally 
enacted in the First Schedule. The terms 
of Section 158 are ivide enough to refer 
to the entire sweep of the rule. There 
is nothing in the terms of section 158 
which limits the reference to the ,rule to 
the terms in which it was originally 
enacted. Further the object behind Sec- 
tion 13 appears to be that court-fee 
should be levied only once in the pro- 
gress of a suit from the lower court to 
the appellate court even though the case 
is remanded for retrial and the move- 
ment to the appellate court repeated. It 
appears to be intended that the litigant 
should be relieved of the burden of court- 
fee in obtaining the removal of an erro- 


neoi^ decision of the lower court and a 
retrial of the case. That is also demons- 
trated by the terms of the proviso to 
Section 13, which limit the refund of the 
court-fee to that part of the subject mat- 
ter in respect of which the suit is re- 
manded, If a refimd of the court-fee is 
available when the case is remanded 
because the appellate court disagrees 
with the disposal of the suit by the lower 
court on the preliminary point, there is 
no reason why the same right should 
not be recognised in an appellant if the 
appellate court finds it necessary to re- 
mand the case on any other ground. The 
remand of the case for retrial is the 
material event entitling the appellant to 
a rofund of the court-fee. It is immate- 
rial that the remand has been ordered 
for one reason or another. Language of 
Section 13 is uniform in its meaning 
throughout the territories of India. It 
must be taken as referring to Order 41, 
Rule 23. The reference to Order 41, Rule 
23 does not make that rule an integral 
part of Section 13 as if it were incor- 
porated in it All that it means is that 
when Section 13 is applied it must 
be read with Order 41, Rule 23 to discover 
the grounds for remand contemplated by 
it The benefit of Section 13 will vary 
from State to State according to the 
terms of Order 41, Rule 23 in each State. 
That variance arises not because of anv 
different meaning assigned to the provi- 
sions of Section 13. It follows from the 
language of Order 41, Rule 23. The dif- 
ference turns not on ^vhat Section 13 
says but on how Order 41, R. 23 reads: AIR 
1963 All 433 (FB), Ref. (Paras 51 & 52) 

Per Jagdish Sahai, J. : — 

The rule contemplated by Section 158 
of the present Code is the rule as framed 
by the Legislature and not the one as 
framed or amended by the delegatee the 
High Court. This becomes apparent by 
the use of the words "be taken to be 
made to this Code or to its corresponding 
Part, Order, Section or Rule”, "Its” ob- 
viously refers to the "Code”. Therefore, 
the words in quotation would read "be 
taken to be made to this Code or to the 
corresponding part. Order. Section or 
Rule of this Code”. Order XLI, Rule 23, 
is of 'This Code” but the amended Order 
XLL Rule 23. is not of This Code’. It is 
by a legal fiction to be treated of the 
Code and would have effect as if it was 
of the Code. Combined effect of Sections 
122 and 127 of the Code (1908). or any 
of those pro-visions separately is not to 
result in the repeal of Order KLI. Rule 
23, as passed by the Central Legislature. 
The amended rule, therefore, does not 
obliterate the original rule, but permits 
its eclipse only for the State where it has 
been amended. Section 127 only intro- 
duces a legal fiction, that Ls, that the 
amended rule will be deemed a rule con- 
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tained in the Code though in fact U is 
not. This is apparent from the use o£ the 
words "as if they had been contained in 
the first Schedule." Section 158 dose not 
refer to rules which in fact are not 
rules, but by legal fiction are treated to 
be r^es. The rides framed fay the High 
Court will, by virtue of Section 127 of 
the present Code "have the same force 
and effect” as the original rules contain- 
ed in the Code, but they do not for that 
reason repeal the original rules and 
themselves become rules, to have a 
eimiTar effect as another provision is not 
to make the two prowdons the same or 
one. (Paras 21 & 23) 

(C) Civil P. C. (1908), Preamble — In- 
terpretation of Statutes — Statute deal- 
ing with a subject is exhaustive on the 
subject — No relief not contemplated 
thereby can be given. AIR 1952 SC 9, 
ReL on. (Para 28) 


Cases Referred: Chronological Parai 

(19&4) 1964 All U 868"ILR (1964) 

2 All 989, Raja Virendra Shah Ju 
Deo V. State of Uttar Pradesh 2. 

27, 32, 53 

(1963) AIR 1963 AU 433 (V 50)- 
1963 (2) Cri LJ 244 (FB). Muni- 
cipal Board, Kanpur v. Janld 
Prasad 14, 52 

(1963) AIR 1963 All 459 (V 50)- 
ILR (1961) I All 382 (FB). Offldal 
Receiver, Jhansl v. Jugal Kishore 28 
(1959) AIR 1959 SC 135 (V 46)- 
1959 SCR 1350, Sales Tax Offi- 
cer V. Kanhaiya Lai Mukundlal 
Saral 29 

(1958) AIR 1958 All 766 (V 45)- 
ILR (1960) 1 AU 1 (FB). Munna 
Lai V. Abir Chand 30 

(1957) AIR 1957 AU 734 (V 41)- 
1957 AU U 650. Tej Bahadur v. 

Pearey I,al 30 

(1957) AIR 1957 Andh Pra 172 (V 44) 
-ILR (1957) Andh 1 (FB). Satya- 
narayana v. Venkata Subbiah 47 

(1956) AIR 1956 Funj 215 (V 43) - 
58 Pun LR 355, Sohan Singh v. 
Oriental Bank of Commerce 27 

(1954) AIR 1954 Madh B. 156 (V 41). 
Laxmikumar Srinivas Das v. 
Krishnaram Baldev Bank Lashkar 47 
(1952) AIR 1952 SC 9 (V 39)-1952 
SCR 36, Ganga Saran v. Firm 
Ram Charan Ram Gopal 28 

(1946) AIR 1946 Bom 361 (V 33)- 
48 Bom IR 252, Sheshgiridas Shan- 
bhag v. Sundeirao 47 

(1945) AIR 1945 Nag 83 (V 32)- 
ILR (1944) Nag 561, Trimbak 
Bhikaji v. Dhonappa Narayan- 
appa 47 

(1942) AIR 1942 All 387 (V 29)= 

ILR (1942) AU 862, Karam Singh 
V. Kunwar Sen 47 

(1942) AIR 1942 Mad 464 (V 29)- 
1942-1 Mad LJ 451. In re Veda- 
ranyaswami Devasthanam 30 


(1938) AIR 1938 Mad 438 (V 25)- 


ILR (1938) Mad 734 (FB). 

Bademian Saheb v. Jankan 
Saheb 47 

a936) AIR 1936 Rang 352 (V 23)- 
164 Ind Cas 639, U Po Toke v. U 
Lu Gyi 30 

(1920) AIR 1920 All 54 (V 7) -57 
Ind Cas 26. Lalta Pra^d v. 

Sheoraj Singh 80 

(1917) AIR 1917 Cal 44 (V 4)-ILB 
44 Cal 929 (FB). Abdul Karim 
Abu Ahmad Khim v. Allahabad 
Bank Ltd. 47 

(1917) AIR 1917 Cal 657 (V 4)- 
ILR 43 Cal 148, Mani Mohan 
Mandal v. Bamtaran Mandal 47 

(1886) 31 Ch. D 607=55 LJ Ch. 

488, In re Wood’s Estate Ex parte 
Commrs. of Works and Buildings 17 
(1885) 10 AC 364 - 54 UQB 473. 

Mayor & C. of Portsmouth v. 

Smith 17 


C. P. Srivastava, for Appellant; Sripat 
Nar^ Singh, for Respondent. 

JAGDISH SAUAL J:— I have had 
the advantage of reading the opinion pre- 
pared by my brother Pathak. I regret, 
for reasons given in this opinion. I am 
unable to agree with the conclusion 
drawn him. 

2. Being doubtful of the correctness of 
the decision of this Court in Raja Viren- 
dra Shah Ju Deo v. State of Uttar Pra- 
de^ 19M All LJ 868 our brother O. C. 
Matbur has referred this case to a Full 
Bench. This is how the matter has come 
before us. 

3. This case arises out of an applica- 
tion made by the appellant in second 
appeal no. 3105 of 1063 under Section 13 
of the Court-fees Act, 1870 (hereinafter 
referred to as the Act). 

4. This Court allowed the second 
appeal aforesaid on 2nd of January 1967 
and set aside the decree passed by the 
first appellate court. It further remand- 
ed the case to the first appellate court 
with the dlret^on to rehear the appeal 

5. The prayer contained on the instant 
application reads: — 

"It is, therefore, most respectfully 
prayed that this Hon’ble Court be pleas- 
ed to grant the applicant a certificate 
authorising him to receive back the fuU 
amount of court-fee of Rs. 717.50 paid in 
the above noted second appeal from the 
Collector of Varanasi or pass any other 
and further order which may be deemed 
fit and proper in the ends of justice.” 

Section 13 of the Act reads: — 

"If an appeal or plaint, which has been 
rejected by the lower court on any of 
the grounds mentioned in the Code of 
Civil Procedure, is ordered to be receiv- 
ed, or if a suit is remanded in appeal on 
any of the grounds mentioned in Section 
351 of the same Code for a second deci- 
sion by the lower cou^ the appellate 
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Who under the old Section 13 C. P. C. 
claim under the parties to the former 
suit. The learned Judge says that in the 
language of English Law they are pri- 
vies to those parties and such privies ac- 
cording to Lord Coke are of three kinds:- 
(1) privies in blood, (2) privies in estate 
and (3) privies in law. Learned Judge 
refers to a six-fold divirion according to 
"Wharton’s Law Lexicon, page 764. He 
however expresses that he was unable 
to discover any original authority for 
such division- Therein he refers also to 
privies in representation such as the exe- 
cutor or ad minis trator to his testator or 
Intestate. The second main division is of 
persons who though not claiming under 
the parties to the former suit were re- 
presented by them. Such persons are the 
persons interested in the estate of a tes- 
tator and share-holders in a company eta 
In India members of a joint undivided 
family also are such persons as held in 
Jogendro Deb Roy v. Funindro Deb, 
(1873) 14 Moo Ind App 367 at p. 376 (PC). 
The third category is of strangers who 
are neither privies to nor represented by 
the parties to the former suit. "Whereas 
category Nos. ,1 and 2 may be bound by 
the judgments in the former suit, cate- 
gory No. 3 will not be afiected by judg- 
ment inter partes which is not a judg- 
ment in rem. There is nothing in the 
statement of the learned Judge (based 
mostly as it is on English law) which can 
support the contention of the learned 
counsel It cannot be accepted on the 
basis of the said dedsion that the plain- 
tiff was a privy to or was represented by 
any party to the former suit We are 
not concerned, for the purposes of this 
suit with the general principles of res 
judicata which are much wider than Sec- 
tion 11 C. P, C. 

9. Evidently the plaintiff neither lite- 
rally speaking nor otherwise by any 
stretch of imagination, can be deemed to 
claim under the 5th defendant, who was 
a party to the former suit. Much as the 
learned Cotmsel would like to regard her 
as a privy in estate, she is not within the 
meaning of that term stretched to its 
fullest extent. A privy to a party in 
English law is but a person claiming 
under that party and he stands in the 
shoes of the party under whom he claims. 
Plaintiff is not certainly any of such pri- 
vies. The learned author of Bigelow on 
Estoppel in 5th edition has stated that 
the ground of privity is the property 
and not personal relation and tl'iis_ viev. 
has been accepted by Mahmood, J., in Sita 
Ram V. Amir Begum, (1886) ILR 8 All 
324 at p. 327 and cited with approval by 
the Madras High Court in Scshappayya 
v: Venkat Ramana Upadya, (1910) ILR 
33 Mad 459 at p. 4G1-2. The learned 
author at page 143 of the said edition 
has stated thus; — 
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“To make a man privy to an action he 
muri have acquired an interest in the 
subject-matter of the action either by in- 
heritance or succession or by purchase 
from a party subsequently to the action 
or he must hold property subordinately.” 
As an instance of subordinate holding, 
the learned author takes the case of a 
landlord and tenant and says: 

"A lawful judgment which deprives 
the landlord of the estate deprives the 
tenant of necessity of his subordinate 
right ” 

It is thus clear that it is the successor-* 
in-interest or a purchaser from a party 
who becomes a pjivy and that only in 
respect of the interest and rights in pro- 
perty to which he has succeeded or which 
he has purchased. As the learned Judges 
of the Madras High Court have observed 
at page 462-3 of the above decision, "the 
rule that the interest to be bound must 
be acquired after the action is supported 

by English and American cases ’’ In 

Kali Dayal v. Umesh Pershad, IIJl 1 Pat 
174— (AIR 1922 Pat 63), it was observed 
that a person claims toough or under 
another when he derives title through 
that other either by assignment, inheri- 
tance or succession or when he holds a 
subordinate title granted by the other, 
and except in cases specially provided for 
by statute or common law, he can have 
no better title than the person through 
or under whom he claims. 

_ 10. Judged in any manner the plain- 
tiff in this case is in no sense a party 
claiming under defendant 5. She does not 
claim any right acquired from the 5tb 
defendant. She, indeed, daims in her 
own right. She cannot be deemed to be 
the person interested within the meaning 
of Explanation "VI as the said explana- 
tion has no application where what the 
party to the former suit had daimed is 
a right for himself and not a right in 
common for both of them. He cannot be 
said to have represented her in litigation 
in the absence of a right common to both 
The explanation "VT cannot therefore be 
attracted in the absence of representative 
character of the daim and litigation. It 
is only in case both these characteristics 
exist that a person interested though not 
eo nomine a party to the former suit is 
bound by the decision in that Euit._ If 
the defendant 5 had set up only the right 
of plaintiff a decision on such a plea can- 
not bind the plaintiff. It was so held in 
M. Jagannadham v. M. "Venkata Subba- 
rao, AIR 1927 Mad 844 where a plea of 
jus tertii was raised. On tlic other hand, 
where under a settlement properties were 
given to a husband and hi.s wife and other 
issues, and in a suit to whicir thc_ husband 
and wife were parties it was dccided lhal 
the settlement v/as invalid and plaintiff 
was not bound by it, a subsequent suit 
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brought by the child on the basds time when the other party that has got 
at the same settlement was held by right to lead evidence, begins, and 


the Madras High Court in Naravanashami 
V. Parvatibai, AIR 1949 Mad 379 to be 
barred by res judicata as the husband 
and wife had not only represented thdr 
own interest but of the children. It is 
unnecessary to multiply dtations. Suffice 
It to say that the case of the plrintlS is 
not hit by the principle of res judicata as 
the requisite conditions prescribed by 
S. 11. C P. C. to attract that principle have 
not been satisfied. In our opinion the Court 
below erred in holding that the suit wa» 
barred by res judicata. The appeal there- 
fore must be allowed. 

11. It Is no doubt next argued that 
where once the plaintiff has parted with 
her rights she cannot maintain the pre- 
sent suit To our mind this is not a 
matter so obviously ample as to be de- 
cided apart from ^e facts alleged, 
cause of action pleaded and relief claim- 
ed in the plaint. As we have already 
said this aspect of the case which has to 
be considered and decided on the facts 
of the case has not been considered by 
both the Courts. In our opinion the case 
has to go back to the Trial Court so that 
the case may be tried and disposed of in 
accordance ^th law. The appeal is al- 
lowed. The judgment and decree of the 
Court below are set aride. The case will 
go back to the Trial Court so that it may 
dispose of the case In accordance ^th 
law. Plaintiff will get her costs of all 
Courts. There will be a eertlffcate of 
refund of court-fee. 

GGM/D.V.C. Appeal allowed. 
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niapu Nookalamma, Petitioner v. Dlapu 
Simchachalam. Respondent 

CivU Revn. Petn. Na 672 of 1987, D/- 
1&-2-1968 from order of Sub. J., Visakha- 
patnam. D/- 2-3-1967. 

Civil F. C. (1908), O. 18. R. 3 — Btxr> 
den of proof regarding certain issues 
tng on defendant — Plaintiff willing to 
adduce evidence by way of rebuttal — > 
Option can be exercised before com- 
mencement of defendant’s evidence. 

The plaintiff Is entitled to express hb 
reservation to adduce evidence by way 
of rebuttal ’ after the completion of the 
evidence on the side of the plainffff and 
before the commencement of the evidence 
for the defendant under O. 18, R. 3, in 
respect of issues of which onus lies oo 
the defendant. The option given to the 
party, contemplated under O. 18, R. 3, 
Is to be exercised only at or before the 
DliEL/B779/68 


afterwards. AIR 1958 Sau 52 -and 

1953 Vindh Pra 34 and AIR 1957 Pat 
224. ReL on. (Para 6) 

Cases Referred: Chronological Paras 
(1957) AIR 1957 Pat 224 (V 44). 
Ramchander Singh y. Bibi Asgharl 
Begam 8 

a956) AIR 1956 Sau 52 (V 43). Motl- 
bhal Prabhubhai v. Umedchand Ku- 
salchand T 

(1953) AIR 1953 Vidh Fra 34 (V 40). 
Nanhey Raja Saheb y. Kedar Nath I 
A. S. Prakasam for P. Ramachandra 
Rao. for Petitioner: M. Venkat Rao. for 
Respondent. 

ORDER:— This Civil Revision petition 
^ves rise to an interesting question of 
law relating to the interpretation of the 
scope and application of the provisions of 
Order 18, Rule 3, Civil Proc^ure Code. 

2. The plaintiff-petitioner filed O. S. 
No. 12 of 65 on the file of the Court of 
the Subordinate Judge, Vlsakhapatnam. 
for declaration of her title and for pos- 
session of the suit properties, which Is 
resisted by the sole defendant on several 
grounds. 

3. The Trial Court has framed several 
issues. The burden is on the plaintiff 
with regard to all the Issues except issues 
N«». 8 and 9 with regard to which the 
burden is on the defendant After the 
completion of the examination of the 
plaintiff’s witnesses, a memo by hex 
Counsel reserving her right to adduce 
rebuttal evidence for the evidence that 
will be adduced by the defendant oo 
Issues Nos. 8 and 9. was filed on 24-1 
66. The defendant resisted the claim of 
the plaintiff to reserve her right to ad- 
duce rebuttal evidence at that stage, as 
being belated, as she should have, accord- 
ing to him. made that claim before she 
began to let In evidence In the beginning. 
The lower Court, upholding the objec- 
tion raised by the defendant, reject^ the 
plaintiff’s memo as unacceptable. Ag- 
grieved by that order, the plaintiff pre- 
ferred this revision petition. 

4. Mr. A. S. Prakasam, for the plain- 
tiff. contends that the provisions of CMer 
18. Rule 3, Civil ^oc^ure Code do not 
bar the plaintiff's fla^m to reserve her 
right to adduce evidence by way of re- 
buttal before the commencement of the 
evidence for the defendant and after the 
completion of the evidence for the plain- 
tin. Mr. hi^gu 'Venkata-Rao, ior the 
respondent, contended contra. 

5. The point for determination Is 
whether the plaintiff Is entitled to rese rv e 
her right to adduce evidence by way of 
rebuttal after the completion of the evi- 
dence on her side and before the ojm- 
mencement of the evidence for the da- 
fendant. 
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6. For a proper apprecdation of the 
point .at issue, it is necessary and relevant 
at this stage to consider the provisions 
of Order 18, Rule 3, Civil Procedure 
Code, which read thus: — 

"Where there are several iKues,_ the 
burden of proving some of which lies on 
the other party, the party beginning may, 
at his option, either produce his evidence 
on those issues or reserve it by way of 
answer to the evidence produced by the 
other party: and in the latter case, the 
party beginning may produce evidence 
on those issues after the other party has 
produced all his evidence, and the other 
party may then reply specially on 
evidence so produced by the party begin- 
ning; but the party beginning wiU then be 
entitled to reply generally on the whole 


case. 

Order 18. Buie 3, Civil Procedure ^de 
entitled the party beginning _ to adduce 
evidence, either to adduce his evidence 
or reserve it by way of rebuttal to tne 
evidence adduced by the other side on 
the issues, where the burden hes on the 
other party, and the party beginnmg will 
then be entitled to reply generaUy on 
the whole case. In other wor^, the 
expression "party beginimg; 
to be read with the wor(k party hai^g 
the right to begm" m Rule 2- .7” ^ 
case, admittedly it is the plaintiff thf t 
to begin her evidence on the issues where 
the burden admittedly hes on her. 
regards issues Nos. 8 and 9, where ad- 
mittedly the burden is on the defendant, 
it is the defendant that has to lead evi- 
dence in so far as those issues are con- 
cerned. and the plaintiff certainly 

Lve a right to adduce evidence by way 
of the rebuttal, but to acquire that ^ht 
of adducing evidence by way of rebutt^ 
the plaintiff should confoiro stnctly wth 
the provisions of Order 18, Rule 3, Ci^ 
Procedure Code. She had to express her 
reservation to adduce ewdence by way oJ 
rebuttal, but the pertinent question that 
arises in this case is as to ut what sta^ 
or when exactly the pl^hff has o^ 
tion given to her under Orfer 18. Rule 
3 Civil Procedure Code whether it _ i- 
before the commencement of the plam- 
tiff’s evidence as contended by the de- 
fendant’s Counsel or after the comply 
tion of the ewdence on the side oi the 
plaintiff and before the coi^encraenl 
of the evidence for the defend^L A 
close reading of the provisions of Order 
18 Rule 3, Civil Procedure Code make, 
it clear that the plaintiff is entiUed to 
produce her evidence on those issues 
(issues Nos. 8 and 9) after the otoei 
party has produced all his evidence, 
stage would come only when toe delen- 
dant would complete toe ewdcnce of 
his witnesses. The question of addudng 
evidence by wav of rebuttal would srise 
only after the evidence for the defendant 


is produced before the Court on toe 
issue where the burden is admittedly on 
the defendant. The option given to the 
party contemplated imder Order 18, Rule 
3, Civil Procedure Code will have to be 
exercised only at or before the time 
when the other party that has got toe 
right to lead evidence on issues Nos. 8 
and 9 actually, begins, and not after- 
wards. Admittedly, the defendant ha' 
no right to adduce evidence on issues 
where the burden lies on him, before the 
completion of the evidence of the plain- 
tiff’s witnesses on the issues where the 
burden lies on the plaintiff. Hence, a1 
that stage, the plaintiff can certainly 
claim toe reservation contemplated imdei 
Order 18, Rule 3, Civil Procedure Code 
and request toe Court that that righj 
would he exercised by the plaintiff after 
the completion of the evidence of the de- 
fendant’s vvitnesses. and a memo, in fact, 
has been filed before toe defendant, who 
has a right to lead evidence on those 
issues Nos. 8 and 9, has actually com- 
menced. Hence, on a close and careful 
reading of the provisions of Order 18, 
Rule 3, Civil Procedure Code, toe plain- 
tiff must be held to be within her limits 
in filing the memo, after toe close of her 
evidence and before the .commencement 
of the defendant’s evidence, exercising 
the option contemplated in Order 18, 
Rule 3, Civil Procedure Code. 


7. I shaU now consider the case law 
on toe subject. In Motibhai Prabhubhai 
V. Umedchand Kusalchand, AIR 1956 Sau 
52, a Division Bench of the _ Saurashtra 
High Court, held that the option is to be 
exercised at the time toe party (having 
the right to begin) begins and states his 
case and not at any earlier moment and 
that there is nothing in Rule 3. to show 
that the option is to be exercised before- 
hand, nor that a regular application has 
to be made to the Court. 

8. In Nanhey Raja Saheb v. Kedar 
Nath, AIR 1953 Vindh Pra 34, Krishnan, 
J. C.. of 'Vindhya Pradesh Judicial Com- 
missioner’s Court held that toe plaintiff 
was entitled to adduce evidence of rebut- 
tal of the evidence adduced by the d(> 
fence, before toe other party begins his 
evidence. 


9. In Ramchander Singh v. Bibi As- 
»hari Begam, AIR 1957 Pat 224. toe plam- 
iff filed a suit for specific performance 
against toe 1st defendant toe vendor, and 
he 2nd defendant, toe subsequent Ven- 
ice, who claims to have purchased^ too 
iroperty from toe 1st defendant, vnlhout 
lotice of toe prior agreernem In favour 
jf toe plaintiff. The plaintiff has let m 
evidence on his side in support of 
daim for specific performance of toe ^it 
mntract and toe Isl defendant also had 
mmpleted her evidence with regard to 
the suit agreement At that stage, the 



84 A.P. Tai Mahal Hotel v. I. T, Commr. fVenkatesam J.) A. LB. 


olaintiS filed an application under Order 
18, R\fie 3, Civil ftocedure Code leserv-. 
big his right to adduce evidence by way 
of rebutt^ to the evidence that would be 
produced by the 2nd defendant on issues 
relating to Ms subsequent purchase from 
the 1st defendant bona fide and vdthout 
notice of the prior agreement in favour 
of the plaintiff. In those circumstances, 
it was observed by Bai Kishore Prasad. 
J.. at page 226 thus:-- 
"It is only when the plaintiff has ad- 
duc^ evidence regarding the contract 
set up in the plaint between himself and 
the defendant 1, and after defendant 1 
has adduced her evidence In rebuttal of 
the evidence adduced by the plaintiff re> 
garding the contract between the plain- 
tiff and defendant 1. that the turn 
of defendant 2 to adduce her evidence 
in support, of her subsequent purchase 
will come, and, after that Is done, the 
plaintiff ■srfU be at liberty to adduce his 
evidence in rebuttal of the same on Issue 
No. 4 only." 

I respectfully agree with the observa- 
tions of the learned Judge. 

10. On the facts and In the drcum- 
stances and for the reasons stated above, 
X have no hesitation to hold that the 
plaintiff in the instant case Is entitled 
either to adduce evidence after cwnple* 
tlon of the evidence on her side on other 
Issues and before the defendant com- 
mences his evidence, etcaightway even 
on Is^es Nos. 8 and 9. or exercises her 
option to reserve her tight to adduce evi- 
dence by way of rebuttal on those issues, 
after the evidence of the defendant is 
produced before the Court. Hence^ the 
order of the Court below In rejecting tho 
rlaim of the plaintiff cannot be eustained. 

11. In the result, the order of the 
lower Court Is set a^e and the revision 
petition Is allowed permitting the plain- 
tiff to reserve her right to adduce evi- 
dence by way of rebuttal on Issues Nos; 
8 and 9 and other Issues where the bur- 
den lies on the defendant, after complet- 
ing the evidence by the defendant In the 
circumstances, there will be tio order as 
to costs. 

DVT/D.V.C. Bevl^n allowed. 
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(A) Chdl P. C. (1908), Pre. — Intcr- 
pT^tion of Statutes — Definitions ^ Use 


of word "includes" in interpretation 
clause, enlarges the nature and import 
It also adds to the natural significance of 
the word defined — Use of word "means” 
is to exhaust the significance of the word 
defined. 

The term "include” is very generally 
used in interpretation clauses in order to 
enlarge the me aning of tiie words or 
phrases occurring in the body of the 
statute. When It Is so used, these words 
and phrases must be construed as com- 
prehending, not only such things as they 
dgnify according to their nature and Im- 
port. but also those things wMch the In- 
terpretation clause declares that they 
shall Include, The word 'include' Is sus- 
ceptible of another construction which 
may become imperative if the context of 
the Act Is sufficient to riiow that it was 
not merely employed for the purpose of 
adding to the natural significance of the 
word or expressions defined. When It Is 
m entioned that a partictilar definition 
Includes’ certain things. It should be 
taken that the X.egislature intended to 
settle a difference of opinion on the point 
or wanted to bring In other matters that 
would not properly come within toe or- 
dinary connotation of the word or expres- 
sion or phrase in Question. (Para 51 

The Legislature uses the word 'means' 
where it wants to exhaust the signifi- 
cance of the term defined and the word 
Hncludcs’ where It intends that while the 
term defined should retain its ordinary 
meaning its scope should be widened by 
spedfle enumeration of certain xnattera 
wWto its ordinary meaning may or may 
not comprise so as to make the definition 
enumeratlve but not exhaustive. (1899) 
AC 99 (196-106) and AIR 1946 Cal 217 
and AIR 1932 Mad 474. Red. on. 

(Para 5) 

(B) Civil P. a a908), Pre. — Inter- 
pretation of Stotnfes — Intention and 
meaning must be found in words used 
from their natural meaning — Use of 
dictionaries and standard authors is per- 
missible •— Giviog of plain end natu^ 
meaning is especially important in inter- 
preting statutes of taxation. 

The dominant purpose In construing a 
statute Is to ascertain the Intention of 
the legislature as so expressed. This in- ‘ 
tentloQ and therefore the meaning of the 
statute. Is primarily to be sought In the 
words used in the statute its^ which 
must, U they are plain and unambi^ous, 
be applied as they stand, however 
Btrongly it may be suspected that . the 
result does not represent the real Inten- 
tion of Parliament. If there is nothing 
to modify, nothing to alter, nothing to 
qualify the language which a statute con- 
tains, toe words and sentences must be 
construed in their ordinary and natural 
meaning. It is therefore pennisdble In 
ascertaining the or dinar y eense of partl- 
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cular words to refer to dictionaries and 
the works of standard authors which 
show what that sense was when the sta- 
tute was passed. The nile that the lite- 
ral construction of a statute must be ad- 
hered to, xinless the context renders it 
plain that such a construction cannot be 
put on the words, is especially important 
in cases of statutes which impose taxa- 
tion, Halshury’s Laws of England 3rd 
Edn, Para 578, pp, 387-88, Para 585, 
P, 391, Para 633, P. 417, ReL on, (Para 6) 

(C) Income Tax Act (1922), Ss, 10 (2) 

(w-h), (5) — Plants and fixtures — 

"Sanitary fittings and pipe line fittings” 
are fixtures in a Hotel — Being used as 
fixtures they are also "plant” within S. 
10 (2) (vi-b). 

Since the definition of the word "plant” 
in S, 10 (5) uses the word "includes”, it 
is obvious that the word "plant” ret^ns 
its ordinary meaning. According to dic- 
tionary meaning (Webster’s International) 
"fixtures” are plant. (Paras 7, 9) 

"Sanitary fittings and pipe-line fittings” 
are, undoubtedly, fixtures employed in 
carrying on hotd business of boarding 
and lodging. Since there is nothing in 
the context or the grouping of the words 
in which the word ’plant’ is used in Sec- 
tion 10 (2) (vi-b), to convey a contrary 
meaning, the sanitary fittings and pipe- 
line fittings being fixtures , employed in 
carrying on trade or business by the as- 
sessee, come within the meaning of the 
word 'plant’. (Webster’s 3rd new Inter- 
nationad Dictionary, pages 1731, 861 and 
Chambers’s Twentieth Cmtury Dictionary 
referred). (Para 11) 

(D) Income Tax Act (1922), S. 10 (2) 
(vi-b) — Development rebate can be 
granted on moveable as well as immo- 
veable fittings. 

Sanitary fittings which are removable 
as well as those that cannot be removed 
together enable the drainge system to 
function or water supply to be made, and 
enable the assessee to earn the income 
and hence the totality of the fittings must 
be fifiien into account for the purpose of 
devdopment rebate. There is no reason 
to confine the rebate only to the sanitary 
fittings and pipe-line fittings which can 
be removed, but not those which have 
been fixed or imbedded in the building 
and are fixtures. (Para 12) 

(E) Income Tax Act (1922), S. 10 (2) 
(vi-b) — Income Tax Rules (1922), R. 8 
(2) — Depreciation — Assessee treating 
"Sanitary and pipe-line fittings” as "fur- 
niture and fittings in boarding house” 
and claiming depreciation under R. 8 (2) 

• — For development rebate the samo 
classed as 'plant’ under S. 10 (2) (vi-b) 
•— Rules made cannot take away what 
the Act gives — - Held assesscc’s both 
claims were legaL 
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assesses who had fixed up sanitary 
fittings and pipe lines in Ms Hotel claim- 
ed depreciation allowance on these items 
txeatmg them as "furniture and fitfegs 
m Cinema and boarding house” under 
Rme 8 (2) and he claimed development 
rebate on the same items as "plant” 
tmder S, 10 (2) (vi-b). It was contended 
that an assessee once having chosen to 
treat the items under one class for one 
purpose cannot treat it differently for an- 
other class. 

Held, that the _ reason for the assessee 
Maiming depreciation allowance under 
Rule 8 (2) was that pipe-line fittings con- 
stituted 'plant’ within the meaning of 
Section 10 (2) (vi-b), read with Section 
10 (5) of the Act, Further, even granting 
for the sake of argument that sanitary 
fittings and pipe^line fittings also fell 
within the meaning of 'furniture and 
fittings” in Rule 8 (2), that would not 
warrant the contention of the Depart- 
ment that they are not "plant” under 
Section 10 (2) (vi-b). The rules were 
made under Section 59 of the Act, and, 
as Rules were meant only for the pmr- 
pose of carrying out of the provisions of 
the Act, they could not t^e away what 
was conferred by the Act or whittle 
down its efiect. Therefore anjdhing done 
by the assessees with a view to claim 
Mgher depreciation allowance would not 
detract from the meaning of the word 
•plant’ in the Act. (Para 13) 

Cases Referred: Chronological Paras 
(1946) AIR 1946 Cal 217 (V 33)= 

50 Cal WN 184, Province of Ben- 
gal V, Hingul Kumari 5 

(1932) AIR 1932 Mad 474 (V 19)= 

62 Mad U 720, Madras Central 
Urban Bank Ltd, v. Corporation 
of Madras 5 

(1899) 1899 AC 99=79 LT 473, 
Dilworth v. Commr. of Stamps 5 
T. Ramachandra Rao and J. V. G, 
Ramoji Bhamo, for Applicant; C. Kon- 
daiah. Standing Counsel, for Respondent 
(Income Tax Department). 

VENKATESAM, J.: — The question re- 
ferred to us for decision under Section 66 
(1) of the Indian Income-tax Act, 1922, 

Is as follows: 

"Whether, the sanitary fittings and 
pipe-lines installed in the King KothI 
Branch of the Hotel constituted 'TIant” 
within the meaning of Section 10 (5) of 
the Act, and ■whether the assessee is 
entitled to de-vMopment rebate in respect 
thereof under Section 10 (2) (■vi-b) of tlie 
Act” 

2. The facts as mentioned In the state- 
ment of the case are as follows: — Tlio 
assessee, the Taj Mahal Hotel, Secundera- 
bad. is a registered firm ninning a hotel 
at Secunderabad, -with branches in Hy- 
derabad. The assessment-year under re- 
ference is 1960-61, for wMch the previous 
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Is the year ending on 30-9-1959. In the 
previous year, the assessee incurred an 
expenditure of Rs. 57.154/- for Installing 
sanitary fittings, and a further sum of 
Rs. 1.370/- for pipe-line fittings. On both 
these items, the assessee claimed deve- 
lopment rebate before the Income-tax 
Officer under Section 10 (2) fvi-b) of the 
Indian Income-tax Act, 1022, (hereinafter 
referred to as the Act). The Income-tax 
Officer held that they did not come with- 
in the definition of 'Plant’ and 'machi- 
nery’ and disallowed the same. The Ap- 
pellate Assistant Conunisaoner, In apiwal. 
affirmed that order. On second appeal, 
the Appellate Tribunal took the view 
that the sanitary fittings and pipe-tine 
fittings did not constitute 'machinery' 
and the only point to be decided was. 
whether they would come under the 
heading ‘plant*. The assessee claim^ dep- 
reciation allowance on those Items under 
Sea 10 (2) (vi) as 'furniture and fittings’ 
at the rate of 9 per cent. Instead of 7 pet 
cent which would be allowed in the case 
of plant Holding that the word 'plant' 
muri receive the same meaning In both 
the cases and also having regard to the 
dictionary meaning, the Tribunal held 
that the assets In question did not consti- 
tute *plant', and upheld the disallowance 
of the claim by the Tribunals. 

3. The only question that is argued 
before us. and which arises for conside- 
ration b. what is the meaning of the 
word ‘plant’ in Section 10 (2) (vi-b) of 
the Act 

4. Section 10 of the Act provides that 
tax shall be payable on profits and gains 
of an assessee under the head 'Profits 
and gains of busness. profession or voca- 
tion*. Id the computation of taxable pro- 
Bti sub-section (2) permits certain allow- 
ances. The first paragraph of clause (vi) 
recognises the right to normal depreda- 
tion or Initial allowance of a per- 
centage on the prescribed value of 
buildings, machinery, plant or furni- 
ture. which are the property of the 
assessee. and the second pari deals with 
the allowance on buildings newly erected 
or madiinery or plant, not being machi- 
nery or plant entitled to development 
rebate under clause (vi-b). Clause (vi-b), 
which was added in 1955 omitting un- 
necessary words, reads as follows: 

"(2) such profits or gains shall be com- 
puted after making the following allow- 
ances. namdy:— 

X X X X X 

(vl-b) In respect of machinery or plant 
being new. which has been • Installed 
after the 3lst day of March. 1954. and 
which Is wholly used for the purposes of 
the business carried on by the assesses 
a sum by way of development rebate In 
respect of the year of installation equiva- 
lent to twenty-five per cent of the actual 


cost of such machinery or plant to the 
assessee: 

Provided that no allowance under this 
clause shall be made unless the particu- 
lars prescribed for the purpose of Clause 
(vi) have been furnished by the assessee 
in respect of such machinery or plant" 
Section 10 (5) is in the following terms: 

"In sub-sea (2) 'Plant' Includes 

vehicles, books, sdentific apparatus and 
surreal equipment purchase for the 
purposes of the business, profession or 
vocation; " 

This section grants development rebate 
In respect of machinery or plant provid- 
ed (1) the machinery or plant is new and 
has been installed after the 31st day of 
March, 1954; (2) it Is used wholly for the 
purpose of assessee's business and (3) the 
particulars prescribed for the purpose ol 
clause (vi) (depreciation allowance) have 
been furnished. The development rebate 
that is allowed is 25 per cent of the ac- 
tual cost of the machinery or plant, and 
it Is allowed in respect of the year of 
instellation. It is not a part of the dep- 
reciation allowance, and Is granted over 
and above the full recoupment of the 
total cost by way of depredation allow- 
ance under Clauses (vi) and (vl-a) and 
balancing allowance under Clause (vli). 
In the instant case it is not dispute that 
all other conditions have been satisfied, 
and the onlv question for c(^deration is 
whether the sanitary fittings and pipe- 
line fittings answer the definition of 
•plant’ in Section 10 (2) (vi-b). 

5. The definition of "plant’ extracted 
above does not throw any light on the 
meaning of that word, but it only shows 
that it Is of wide import. Intend- 
ed to include even vehicles, books, 
sdentific apparatus and surgical equip- 
ment purchased for the purpose of 
business, occupation or vocation. As ob- 
served by Lord Watson in Dilvmrth v. 
Commissioner of Stamps, 1B99 AC 99 
(105-6). •' 'Include' is very generally used 
In interpretation clauses In order to 
enlarge the meaning of the words or 
phrases occurring In the body of the sta- 
tute.” When It is so used, these words 
and phrases must be construed as com- 
prehending. not only such things as they 
signify according to their nature and 
Import, but also those things which the 
Interpretation clause declares that they 
shall include. The word 'include’ is sus- 
ceptible of another construction which 
may become imperative if the context of 
the Act is sufficient to show that it was 
not merely employed for the purpose of 
adding to the natural significance of the 
word or expressions defined. Wffien it 
Is mentioned that a particular definition 
Tncludes’ certain things. It should be 
taken that the Legislature intended to 
setUe a dlSerence of opinion on the point 
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or wanted to bring in other matters that 
would not properly come within the ordi- 
nary connotation of the word or expres- 
sion or phrase in question, (vide: Madras 
Central Urban Bank Ltd. v. Corporation 
of Madras, AIR 1932 Mad 474.) The 
Legislature uses the word 'means’ where 
it wants to exhaust the significance of 
the term 'defined' and the word 'includes’ 
where it intends that while the term de- 
fined should retain its ordinary mean- 
ing its scope should be widened by spe- 
cific enumeration of certain matters 
which its ordinary meaning may or may 
not comprise so as to make the definition 
enumerative but not exhaustive: vide 
Province of Bengal v. Hingul Kumari. 
AIR 1946 Cal 217. 

6. The dominant purpose in constru- 
ing a statute is to ascertain the intention 
of the legislature as so expresseoL This 
intention and therefore the meaning of 
the statute, is primarily to be sought in 
the words used in the statute itself which 
must, if they are plain and unambiguous, 
be applied as they stand, however strong- 
ly it may be suspected that the result 
does not represent the real intention of 
Parliament: (vide: HalsbiuTr’s Laws of 
England, Third Edition, paragraph 578, 
pp. 387-88). If there is nothing to modify, 
nothing to alter, nothing to qualify the 
language which a statute contains, the 
words and sentences must be construed 
in their ordinary and natmral meaning; 
(Ibid., paragraph 585, p. 391). It is there- 
fore permissible in ascertaining the ordi- 
nary sense of particular words to refer 
to ^ctionaries and the words of standard 
authors which show what that sense wag 
when the statute was passed: (Ibid., para- 
graph 590, p. 393). The rule that the 
literal constniction of a statute must be 
adhered to, unless the context renders it 
plain that such a construction cannot be 
put on the words, is especially important 
in cases of statutes which impose taxa- 
tion; (Ibid., paragraph 633, p. 417). 

7. Bearing these principles in mind, 
we shall construe the word 'plant’. Since 
the definition uses the word 'includes’. It 
is obvious that the word 'plant’ retains 
its ordinary meaning, and is also used as 
a word of enlargement rather than of 
restriction. 

8. It is, therefore, necessary to ascer- 
tain its ordinary or popular sense, md 
for that purpose refer to the dictionaries. 
Before doing so, it may be noted that the 
word 'plant' in English Finance Act did 
not include solicitor’s books which he 
consults for professional purposes, while 
the Indian Act includes them in the defi- 
nition of that word in Section 10 (5) of 
the Act The decisions under the Income- 
tax Act or the Finance Act of England 
will not, therefore, be of any assistance, 
and the answer must be found only by 
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adopting the ordinary canons of interpre- 
tation. 

_ 9. In Webster’s Third New Interna- 
tional Dictionary, at page 731, the mean- 
ing of the word 'plant' is given as: 

"Land, bu il d in gs, machinery, appa- 
ratus and fixtures employed in carrying 
on trade or other indxistrial business. ... 
A piece of equipment or a set of machine 
parts functioning together for the per- 
formance of a particular operation.” 
'Fixture' is defined at page 861 of the 
same dictionary thus: 

"Something that is fixed or attached as 
a permanent appendage or a structural 
part (hanging glass) — a plumbing — an 

electric lighting device a chattel 

that has been so wrought into or annexed 
to realty that it may be regarded as 
legally a part of it use depending upon 
such considerations as whether it may 
be removed without irreparable damage, 
whether the parties (as landlord and 
tenant) regarded or are presumed by law 
to have regarded it as removable, whe- 
ther its annexation was intended to be 
permanent and to further the purposes 
for which the structme is designed, or 
whether its annexation is really necessary 
to the contemplated use of the structure 
or only ornamental or convenient — ' 
called also inomovable fixture;” 

10. In Chambers’s Twentieth Century 
Dictionary, the meaning of the word 
'plant’ is given as, "equipment, machi- 
nery, apparatus for industrial activity.” 

11. "Sanitary fittings and pipe-lino 
fittings” are, undoubtedly fixtures em- 
ployed in carrying on hotel business of 
boarding and lodging. It is inconceiv- 
able that \vithout sanitary fittings and 
pipe-line fittings, the business of a 
hotelier, like the assessee, can be carried 
on today. Since there is nothing in the 
context or the grouping of the words in 
which the word 'plant’ is used in Sec- 
tion 10 (2) (vi-b). to convey a contrary 
meaning we hold that the sanitary fittings 
and pipe-line fittings being fixtures em- 
ployed in carrying on trade or business 
by the assessee, come within the mean- 
ing of the word 'plant’. 

12. Sri Kondaiah, the learned Counsel 
for revenue, then contended that even 
granting that the sanitary fittings and the 
pipe-line fittings can be called 'plant’, 
the development rebate can_ be granted 
only in respect of those sanitary fittings 
like wash-basins or flush-out tanks, which 
can be removed, but not the rest of tho 
sanitary fittings. We are unable to ac- 
cept this contention, because Sanitary 
fittings which are removable as well as 
those that cannot bo removed together 
enable the drainage system to function, 
or water supply to bo. naadc, and enable 
the assessee to cam the Income, and 
hence the totality of the fittings must be 
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taken into account for the purpose d 
development rebate. We see no reason 
to confine the rebate only to the sani- 
tary fittings and pipe-line fittings wMd} 
can be removed, but not those which 
have been fixed or imbedded in the 
building and are fixtures. 

13. The next contention is that ui® 
assessee claimed depreciation allowance 
at 9 per cent On the cost oi saititary 
fittings and the pipe-line fittings, treating 
them as "furniture and fittings in dnema 
houses and hoar diny; bouses", under Buie 

8 (2) of the Income-t^ Rules. The argu- 
ment on behalf of the revenue Is that 
though depreciation allowance on roachi- 
nery and plant Is provided for as Item 3 
under Ride 8, the assessee chose to claim 
depreciation for sanitary fittings and pipe- 
line fittings only as furniture and fitting 
and hence cannot treat It as plant for 
purposes of Section 10 (2) (vi-b). The 
reason for the assessee claiming depre- 
dation allowance imder Rule 8 (2) Is 
quite obvious as he could thereby claim 

9 per cent depredation, instead of 7 pee 
cent by treating it as plant. But that Is 
not decisive of the question whether the 
sanitary fittings and pipe-line fittings 
constitute 'plant' within the meaning of 
Section 10 (2) (vi-b), read with Section 10 
(S) of the Act Fiuther. even granting 
lor the sake of argument that sanitarv 
fittings and pipe-line fittigs also fall 
nlthln the meaning of 'fundture and 
fittings’ in Rule 8 (2). that would not 
warrant the contention of the Depart- 
ment that they are not plant under Sec- 
tion 10(2){vl-b). The rules are made under 
Section 59 of the Act and, as rules are 
meant only lor the purpose of carrying 
out of the provisions of the Act they 
cannot take away what Is conferred by 
the Act or whittle down its effect We 
cannot therefore, bold that anything 
done by the assessee with a view to 
claim higher depredation allowance 
would detract from the meaning of the 
word 'plant' in the Act In the result 
this contention also cannot be accepted. 

14. We. therefore, answer the question 
referred in the affirmative and In favour 
of the assessee. Advocate’s fee, Rs. 100/-, 
BDBjD.V.C. Reference answered. 
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taopet in A. S. Na 95 ol 1960. 

LK/IL/E47/67 


Co. (Jaganmohan Reddy C. J.) A-LR. 

Forward Contracts (Regulation) Act 
(1952), Ss. 15, 2 (c) and 2 (i) » Forward 
Contract — 'Ready deliveiy contract* — 
Agreement to sell certain bales oi cotton 
'before* 25-11-1955 entered into on 10-11- 
1955 — Payment to be made after weigh- 
ment of bales — Construction of — 
Parties carrying on business oi buying 
and selling ginned coUon but not mem- 
bers oi any recognised association — • 
Contract, held, was not a ready delivery 
cnntract and was hit by S. 15 read with 
S. 2 (c) — Terms of agreement being 
clear and unambiguous, no oral evidence 
could be permitted — Contract Act 
(1872). Ss. 10 and 72 — Evidence Act 
(1872). S. 92. 

Under an agreement entered Into, on 
10-21-1955, between the two merchants 
A and B whose business consisted of 
buying and selling ginned cotton but 
who were not members of any recognis- 
ed association within the meaning of S, 
15 of the Forward Contracts (Regulation) 
Act, A agreed to sell certain bales ol cot- 
ton at a certain rate, before 25-11-1955 
the payment to be made after the weigh- 
ment of the bales. In a cult filed by B 
to claim daouges for the non-perfonn- 
ance and breach ol the contract, the 
Court permitted oral evidence to be 
adduced and came to the conclusion that 
tince A had available at the time of the 
contract ready goods and could have de- 
livered them, it was a ready delivery con- 
tract and, therefore the tressaction was 
not illegal, nor vsas it hit by any of the 
provisions of the Act 

Held on construction of the agreement 
that it was not a ready delivery contract 
and that the transaction was illegal and 
it was hit by S. 15 read with S. 2 (c) of 
the Act The buyer could not have com- 
p^ed the seller to deliver the goods be- 
fore 25-11-1955, though nothing prevent- 
ed the seller from delivp ring the goods 
before that date, ffhere was no specific 
stipulation nor did the terms ol the con- 
tract indicated otherwise. (Para 11) 

Where the terms of the written con- 
tract are clear and unambiguous no oral 
evidence can be permitted to explain, 
vary or contradict the terms thereot 
Court can only allow or^ evidence if 
tbe conditions set out In Section 92 of 
the Evidence Act are satisfied. (Para 7) 

A reading of the contract did not 
throw any doubt or ambiguity as to the 
terms relating to tbe date of delivery. 
As the date of the delivery was any time 
before 25-11-1955 and the payment was 
to be made immediately after the weigh- 
ment, the sdler undertook to deliver 
those goods any day before that period 
and if he offer^ them tiie buyer must 
take them by that period. The biryer 
Imwever, could not compd the seller to 
d^ver the goods on any date before 
25-11-1955. In other words while the 
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seller had an option of delivery before 
the period specified the buyer had no 
right to compel him to do so within that 
period. The term was similar to that ge- 
nerally incorporated in mortgages writh 
regard to redemption and was designed 
for the benefit of the mortgagor. As 
under the terms of the contract the 
delivery of goods was to t^e place 
beyond eleven days, it was not a ready 
delivery contract and the parties not 
being members of any recognised asso- 
ciation it was illegal and void. Case law 
discussed. . (Paras 6, 8) 

Cases Referred; Chronological Paras 
(1957) AIR 1957 Andh Pra 30 (V 44) 
—1956 Andh LT 478, Satyavatamma 
V. Padmavatamma 7, 8 

(1955) AIR 1955 Andh Pra 79 (V 42) 
—1954 Andh LT (Civil) 41, Chinna 
Konda Reddy v. East Asiatic Co„ 
(India) Ltd. 10 

(1914) AIR 1914 PC 36 (V 1)=26 
Mad LJ 474, Bakhtawar Begam 
V, Husain Khanum 8 

Venkata Subbarao, for Appellants,* G. 
y. L, Narasimharao, for 1st Respondent. 

JAGANMOHAN REDDY, C. J.:— This 
second appeal has been referred to the 
bench by our learned broker Ekbote, J., 
in view of the important question raised 
as it is likely that more than one case is 
affected and also because there is no 
direct authority available. 

2. The question that falls for determi- 
nation is a simple one, whether the con- 
tract in question is hit by Section 15 read 
with Section 2 (c) of the Forward Con- 
tracts (Regulation) Act, 74 of 1952 (here- 
in called the Forward Contracts Act). 

3. The appellant and the respondents 
are merchants whose business consists of 
buying and selling ginned cotton. The 
appellant agreed to s^ 60 bales of Nara- 
saraopet Bale Cotton . at the rate of Rs. 
332/- per putti of 784 lbs., before 25-11- 
1955 the payment to be made after the 
weighment of bales and to be delivered 
at the site of Raleigh Company or Val- 
cot Company. This agreement was enter- 
ed into on 10-11-1955. When the goods 
were not delivered, the respondent filed 
a suit to claim damages for the non-per- 
formance and breach of the contract. 

4. The appellant raised several con- 
tentions, one of them being that the 
transaction is hit by the Forv^ard Con- 
tracts Act. In view of that plea, an issue 
was framed as to whether the suit con- 
tract was a forward contract, and so not 
valid and enforceable. Since this is tlie 
only point which we are called upon to 
consider it is not necessary to refer to 
the other contentions which were urged 
before the Trial Court, and v.’ere the 
eubject-matter of other issues. The Trial 
Judge on this issue permitted oral evi- 
dence to be adduced by either side and 


came to the conduaon that since the ap- 
pellant had available at the time of the 
contract ready goods and could have 
delivered them, it was a ready delivery 
contract and, therefore, the transaction 
was not illegal, nor was it hit by any of 
the provisions of the Forward Contracts 
Act The Subordinate Judge Narasarao- 
pet aflarmed the decision of the Trial 
Court and dismissed the appeal 

5. Inasmuch as the validity of the 
contentions urged before us depends upon 
a proper interpretation of Section 15 
read with Section 2 (c) (f) (i) (m) and 
(n) of the Forward Contracts Act, it is 
necessary to extract those provisions. 

Section 2 (c): “ 'Forward contract’ means 
a contract for the delivery of goods at a 
future date and which is not a ready 
delivery contract;” 

Section 2 (f): " 'non-transferable sped- 
fic delivery contract’ means a specific deli- 
very contract, the rights or liabilities 
under which or under any ddivery order, 
railway receipt, bill of lading, ware-house 
receipt or any other document of title 
relating thereto are not transferable;” 

Section 2 (i): " 'ready delivery contract* 
means a contract which provides for the 
delivery of goods and the payment of 
price therefor, either immediately or 
within such period not exceeding deven 
days after the date of the contract and 
subject to such conditions as the Central 
Government may, by notification in the 
OflBdal Gazette, specify in respect of any 
goods, the period, under such contract 
not being capable of extension by the 
mutual consent of the parties thereto or 
otherwise,” 

Section 2 (m): '"specific delivery con- 
tract’ means a Forward Contract which 
provides for the actual delivery of spe- 
cific qualities or types of goods during a 
specified future period at a price fixed 
thereby or to be fixed in the manner 
thereby agreed and in which the names 
of both the buyer and the seller are 
mentioned:” 

Section 2 (n): '' 'transferable specific de- 
livery contract’ means a specific delivery 
contract which is not non-transferable 
specific delivery contract and which is 
-subject to such conditions relating to its 
transferability as the Central Govern- 
ment may, by notification in the official 
Gazette specify in this behalt” 

Section 15: "(1) The Central Govern- 
ment may by notification in the Official 
Gazette, declare this section to apply to 
such goods or class of goods and in such 
areas as may be specified in the notifi- 
cation, and thereupon subject to the pro- 
vision contained in Section 18, every 
Forward Contract for the sale or pur- 
chase of any goods specified in the noti- 
fication which is entered into in the area 
specified therein otherwise than bcfivccn 
members of a recognised association or 
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through or with any such member shall 
be illegal.” 

(2) Any Forward Contract in goods 
entered into in pursuance of sub-section 
(1) which is in contravention of any of 
the bye-laws specified in this behalf 
under clause (a) of sub-section (3} of 
Section 11 shall be void— 

(i) as respects the rights of any mem- 
ber of the recognised association who has 
entered into such contract In contraven- 
tion of any such bye-law and also 

(ii) as respects the rights of any other 
person who has knowingly partidpated 
in the transaction entailing such contra- 
vention. 

(3) Nothing in sub-section (2) shall 
affect the ri^t of any person other than 
a member of the recognised assodation 
to enforce any such contract or to reco- 
ver any sum under or in respect of such 
contract 

Provided that such person had no 
knowledge that such transaction was tn 
contravention of any of the bye-laws spe- 
cified under clause (a) of subsection (3) 
of Section 11. 

(3A) Any forward contract In goods en- 
tered Into in pursuance of sub-section (U 
which at the date of the contract Is tn 
contravention of any of the bye-laws 
spewed In this behalf under clai^se (aa) 
of sub-section (3) of Section 11 shall >e 
UlegaL 

(4) No member of a recognised assoda- 
tion shall, in respect of any goods sped- 
iied in the notification under sub-sec, (1) 
enter Into any contract on Ms own 
account with any person other than a 
member of the recognised assodation 
imless he has secured the consent or au- 
thority of such person and discloses in 
the note, memorandum or agreement of 
sale or purchase that he has bought or 
sold the goods as the case may be on his 
own account; 

Provided that x x x x 

Provided further that x x x 

6. It is not dispute that both the 
appellant and the respondent are not 
members of any recognised assodation 
within the meaning of Section IS. and 
consequently any contract entered Into 
between them under which the delivery 
of goods is to take place beyond eleven 
days is not a ready delivery contract, nor 
Is it a non-transferable specific delivery 
contract, as such is illegal and void under 
the provisions of the Forward Contracts 
Act Tlus proposition Is not denied. The 
only contention Is one relatir^ to the Inter- 
pretation of the contract as to whether the 
contract is a ready delivery contract or 
a non-transferable specific delivery con- 
tract It will be observed from the defi- 
nition that for a contract to be 8 ready 
delivery contract the delivery of the 
goods and the payment of a price there- 
for must be either immediate or ^thin 
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sudi period not exceeding eleven days 
after the date of the contract and sub- 
ject to such conditions as the Central 
Government may. by notification in the 
Official Gazette specify in respect of any 
goods the period under such contract not 
being capable of extension by the mutual 
consent of the parties thereto or other- 
wise. It Is not contended that the Cen- 
tral Government has Imposed any condi- 
tions as contemplated in the definition. 
£o that If the payment of the price or the 
delivery of the goods under the terms of 
the contract is not to take place Imme- 
diately or within eleven days from the 
date of the contract, it will be a forward 
contract It is not the case of the parties 
that the contract Is a non-transferable 
specific delivery contract So it Is un- 
necessary to consider that aspect of the 
case. We will, therefore, confine oursel- 
ves to the question whether under the 
terms of the contract it is a ready deli- 
very contract or not 
7. We have already given the terms of 
the contract viz, that the contract has 
been entered into on 10-11-1955 and the 
delivery is to be before ”25-11-1955’' and 
the price also is to be paid immediately 
after the welghment of the bales. 'The ap- 
pellate Court thought that the words (in 
Telugu) (Loga) which covered the mean- 
ing of 'within’ or 'before' were ambiguous 
and therefore relying upon the decision la 
Satvavatamma v. Padmavatamma. 2956 
Andh LT 478=(AIR 1957 Andh Pra 30) 
held that under the ccFntract there was 
an obligation to deliver the goods imme- 
^tely and. therefore. It was not a for- 
ward contract. Apart from this the €vt» 
dence which has been permitted to be 
led in view of the ambiguity said to have 
been given rise by the use of the word 
■within’ would establish that the seller 
bad ready goods which he could deliver 
and that it was the intention of the par- 
ties that the goods should be delivered 
immediately on the completion of the 
contract We may say at once that whersi 
tanra tirft ■writVen torAiaTA are 
clear and unamUguous no oral evidence 
can be pennltted to explain, vary or con- 
tradict the terms ^ereoL Court can 
only allow oral evidence if the condltioiu 
set out in Section 92 of the Evidence Act 
are satisfied. The relevant provisos 
which permit the adducing of oral evi- 
dence in so far as they relate to the mat- 
ter in issue before us are provisos 1 and 
2 the other provisos not being applicable 
even remotely. Section 92 srtth these 
two provisos Is as under; 

•When the terms of any such contract 
grant or other disposition of property or 
any matter required by law to be r^uc- 
ed to the form of a document, have been 
proved according to the last section, no 
evidence of any oral agreement or state- 
ment shall be admitted, as between the 
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parties to any such instrument or thdr 
representatives in interest for the purpose 
of contradicting, varying, adding to or 
subtracting from its terms: 

Provisos: (1) Any fact may be proved 
which would invalidate any document or 
which would entitle any person to any 
decree or order relating thereto, such as 
fraud, intimidation, illegality, want of due 
execution, want of capacity in any con- 
tradicting par^ want or failure of consi- 
deration or mistake in fact or law. 

(2) The existence of any separate oral 
agreement as to any matter on which a 
document is silent, and which is not in- 
consistent with its terms may be proved. 
In considering whether or not this provi- 
so applies the Court shall have regard to 
the degree of formality of the docu- 
ment" 

8. Before these provisos are made ap- 
plicable it must be ascertained whether 
the terms of the contract in respect of 
the date of delivery, the payment of 
price etc., have been spedfically stated or 
whether there is any ambiguity therein. 
We do not think that a reading of the 
contract wordd throw any doubt or ambi- 
guity as to the terms relating to the date 
of delivery. As has been said earlier, 
the date of delivery is any time before 
25-11-1955 and the payment is to be 
made immediately after the weighment 
The seller, it may be stated, imdertakes to 
deliver these goods any day before that 
period and if he offers them the buyer 
must take them within that period. The 
buyer, however, cannot compel the seller 
to deliver the goods on any date before 
25-11-1955. In other words while the 
seller has an option of delivery before 
tlie period specified the buyer has no 
right to compel him to do so within that 
period. The term is similar to that gene- 
rally incorporated in mortgages with re- 
gard to redemption and is designed for 
the benefit of the mortgagor. It was_ so 
held by their Lordships of the Privy 
Coimcil in Bakhtawar Begam v. Husaini 
Khanum. 26 Mad LJ 474=(AIR 1914 PC 
36) where they said that ordinarily in 
the absence of a special condition entitl- 
ing the mortgagor to redeem during the 
period for which the mortgage is agreed 
the right of redemption can only arise on 
the expiration of the specific period; but 
that there is nothing in law to prevent 
the parties from making a provision that 
the mortgagor may discharge the debt 
within the specified period and take back 
the property, such a provision being usu- 
ally to the advantage of the mortgagor. 
This was followed by Subbarao. C. J., (as 
he then was) in 1956 Andh LT 478 (481) 
‘=(AIR 1957 Andh Pra 30 at p. .31). After 
referring to the passage of Ameer Ali. J., 
W’ho delivered the judgment of the Court 
in 26 Mad LJ 474= (AIR 1914 PC 36) 


crted above, the learned Chief Justice 
observed thus; — 

"The well-established principle there- 
ftjre, IS that ordinarily the right to re- 
deem cannot be exercised till the mort- 
gage amount becomes due unless there 
^ specific term conferring sudi a right on 
me mortgagor to redeem it earlier.” 

LT)=(at p. 32 of 
AIK) after discussmg the several deci- 
sions his Lordship summed up the posi- 
tion thus: 


"All the aforesaid decisions give the 
plain meaning of the word 'within’ and 
tts corresponding Telugu words indicate 
mthout any ambiguity that payment can 
be made on or before the date fixed. 

*. This term pre-supposes the 

emstence of a right in the mortgagors to 
redeem earlier than the time fixed in the 
document. This imposes a condition that 
In case that right was exercised the mort- 
gagee should be allowed to continue in 
possession”. 


9. It may be stated that clauses of 
this nature are enabling and intended for 
the benefit of the party who is imder an 
obligation to do a particular act. It is 
fax from saying that it imposes an obliga- 
tion on the part of the person in whose 
mvour it has been incorporated to perform 
the act on the date when the stipulation 
has been agreed to or any time there- 
after within the period fixed. 


10, We may point out that under the 
ter^ of the contract the goods are not 
deliverable on the date of the contract or 
any time thereafter as was the case in 
Chinna Konda Reddi v. East Asiatic Co., 
(India) Ltd., 1954 Andh LT (Civil) 41 = 
(AIR 1955 Andh 79) upon which 
great reliance has been , placed by the 
learned Counsel for the respondents. 
There Subbarao. C. J., (as he then was) 
was dealing with a case where the par- 
ties had agreed to sell groundnut under 
two contracts one dated 14-5-1945 and 
another dated 19-5-1945. Under the first 
contract it was agreed that delivery was 
to commence on the I4th May and com- 
pleted before 30th June, 1945 and imder 
the second contract delivery w’as agreed 
to commence on the 19th May. and com- 
pleted before 30th June. 1945. It may 
be observed that under both those agree- 


ments the specific term was to commence 
delivery from the date on which each of 
the agreements was entered into. So 
that there can be no doubt that it was a 
ready delivery contract and fell outside 
the pale of Section 2 (ii) of the Oilseeds 
Forward Contract Prohibition Order ^e 
terms of which are in pari materia with 
those in the Forward Contracts Act. 'Hie 
learned Chief Justice emphasised the im- 
portance of the stipulation that the deli- 
very was to take place from the date of 
the contract itself. This is what his Lord- 
ship observed at page 42; — 
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•'Under the contracts the parties clear- 
ly contemplated delivery on the dates of 
the contracts. If the defendants Insisted 
upon delivering the groundnut on 14-5- 
1945 and on 18-5-1945 the plalntiS could 
not have legally refused them. Reason- 
able time was given to complete delivery 
of the entire goods only because of the 
transport difflcultles.” 

11. Applyii^ the same reasoning the 
buyer in the instant case could not have 
compelled the seller to ddiver the goods 
before 25-11-1955, though nothing pre- 
vented the seller from delivering the 
goods before that date. There ts no spe- 
cific stipiilation nor do the terms of the 
contract indicate otherwise. In this view 
we must hold that the Courts b^ow 
were wrong in corning to the conclurion 
that the transaction is a valid contract 
not bring Irit by Forward Contracts Act 
and we hold otherwise. 

12. As no other point has been argued 
and the contract has not been sought to 
be saved by any other provirion of the 
Forward Contra^ Act, we allow the ap- 
peaL The judgments and decrees of the 
Courts below are reversed and the sml 
Is dismissed with costs In the Trial Court 
only. 

DG^D.V.C. Appeal allowed. 


AIR 1969 ANDICRA PRADESH 92 
(V 56 C 30) 
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Evuru Venkata Subbayya. Appellant 
V. Srishtt Veerayya and others. Respon- 
dents;. 

Letters Patent Appeal No. 25 of 1965 
D/- 28-4-1067 against decree of High 
Court Andhra (Hyderabad) in A. A. A. 
O. No. 33 of 1961. D/- 30-9-1964. 

(A) Civil P. C (1908). O. 22 (Genml) 
and O. 22, B. 12 — Scope and applica- 
bility — P^dple of abatement of decree 
does not apply to ezecntion proceedings. 
AIR 1962 SC 89 & AIR 1963 SC S53 & 
AIR 1965 SC 1531, Disting. MB 1932 
Mad 73 (FB), Beh on. (Para 4) 

(E) Letters Paterxt (Cal) Clanse 15 — 
Points on which apperi may be beard 
Point not raised briore Court from whose 
judgment appeal preferred — Point can- 
not be allowed to be urged in appeal 
under ihio clause. (Para 4) 

(C) Cirtl P. C. (1908), S. 47 and O. 21. 
Rr. 10 and 17 •— Whether decree coidd 
be esrecnted — Held on facts that decree 
was not executable. 

One of the clauses of the decree in 
Question directed the defendants by 
means of a mandatory injunction to re- 
move the earthen builds put up by them 
at certain place. On the question whe- 

GK/IL/B343/67 


ther the decree would entitle the decree- 
holder to execute it against bund which 
subsequently came into existence: 

Hrid that the bimd. for the removal of 
which the suit was filed was not in exis- 
t^ee at the time of the passing of the 
decree in that suit, and the manda- 
tory direction contained in CL 2 of the 
decree was otiose and could not be given 
effect to. in that no bimd e:^ed on the 
date of the decree which could be re- 
moved. Even if riie bund had e:dsted 
on the date of the decree, the voluntary 
removal of the bimd without execution 
also would disentitle the decree-holder 
to execute the decree for removal of a 
fresh bund which is not the same bund 
for which the mandatory injunction was 
issued. On th(a analogy. If the bund was 
not In existence at all at the time of the 
mandatory injunction which by mistake 
was Incorporated In the decree. It would 
not entitle the decree-holder to exe- 
cute it against a bund which was not in 
existence then but which .came into exis- 
tence subsequently to the decree. (1906) 
ILR 29 Mad 314. Ref. A A AO. No. 33 
of 1961, D/- 30-9-1954 (AP). Affirmed. 

. (Para. 6) 

(D) CivU P. C. (1908), O. 21, B. 32 (5) 
— Scope and applicability — Sub-rnie 
(5), applies only to mandatory lejonetioos 
» Sot^rele (1) applies to both manda- 
tory and prohibitory InjuncUoas. AIR 
1919 Cal 674, Held so longer good law. 

Sub-rule (1) would apply both to man- 
datory as well as prohibitory Injunctions, 

Sub-rule (5). on the language used ap- 
plies to mandatory Injunctioiis. The 
vrord ’'injunction’' In sub-rule fS) has 
been qualified by the words "has not 
been obeyed” and the rule says that In 
the event of disobedience of the injunc- 
tion the Court may direct that the act 
required to be done may be done so far 
as practicable by the decree-holder or 
some .other person appointed by tha 
Court. This could only be a mandatory 
di re ct i o n . A prohibitory direction would 
be not to do an act. A mandatory direo- 
tioD is a command to do a positive act] 
a prohibitory inlunctton is a negative 
one restraining him from doing a parti- 
cular act The difference between the 
two Is obvious and Rule 32 (5) can only 
be construed as applying to mandator? 
injunctions and not to prohllritory in- 
junctions. AIR 1938 All 416 & AIR 1958 
All 326 & AIR 1934 Cal 402 & AIR 1954 
Nag 245 & AIR 1961 Punj 547 & AIR 
1938 Pat 522 & AIR 1957 Andh Pra 44 
^e AIR 1950 Mad 237, BeL on. (1872) 18 
Suth WR 282 & a877) 25 Suth WR 306 
& (1871) 16 Suth WR 140 & (1882) ILR 
8 Cal 174. ReL AIR 1919 Cal 674. Held 
no longer good law: (1911) 21 Mad U 
465 & 1930 Mad WN 809, Disting. A A 
A O. No. 33 of 1061 D/- 30-9-1964 (AP), 
Affirmed. (Para 9) 



19G9 Venkata Subbayya v. S, Veerayya (Jagamnoban Eeddy C. J.) A. P. 93 


(E) Civa P. C. (1908), Ss. 151 and 51 (e) 
— Scope — Under Section 51 (e) de- 
. cree cannot be executed in circums- 
tances which give fresh cause of action 
to decree-holder. 

Under S. 51 whether by itself or read 
with Section 151, C. P. C. a decree can- 
not be executed in circumstances which 
give a fresh cause of action to the de- 
cree-holder. Section 51 (e) cannot enable 
the Court to give a fresh mandatory 
direction to remove something which was 
not in existence at the time of the 
decree. AIR 1955 Mad 281 (FB). ReL on. 
A. A. A- O. No. 33 of 1961 D/- 30-9-1964 
(AP), Affirmed. (Para DL4) 
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Y. Suryanarayana, for Appellant; C, 
Venkatrama Sastry, for Respondent 
No. 3. 

P. JAGANMOHAN EEDDY, C. J.;— 
This Letters Patent Appeal, filed on the 

g 'ant of leave by our learned brother 
umarayya, J,, involves the determina- 
tion of the brae scope and ambit of 
clause (5) of Rule 32 of Order 21 and 
Section 51 (e). Civil Procedure Coda 

2. The brief facts which give rise to 
the question posed before us are as fol- 
lows: The tank in the shrotriem village 
of Annasamudram, of which the respon- 
dents are the shrotriemdars, was in a 
state of disrepair and disixse for several 
years past. The bund had breaches and 
the source of the tank, "Gadi Vagu” 
would empty itself through two wide 
sluices. Because of these breaches water 
could not be trapped and it was not pos- 
sible to have wet cultivation. The ap- 
pellant who was the 1st plaintifi, and 4 
others, plaintiffs 2 to 5, took on lease 
from the respondents ttie tank bed area 
and cultivated Virginia tobacco, which 
does not require much water. In the lease 
deed it was stated that the "lessees would 
be at liberty to let out water in tank bed 
area through sluices marked A and B in 
the plan attached to the plaint, which 
are no other than the two sluices through 
which the Gadi Vagu used to empty it- 
self. Thereafter the plaintiffs expended 
moneys and prepared the land fit for cul- 
tivation. But the villagers started inter- 
fering with its cultivation by raising 
large earthern bunds at the sluices A anq 
B and trapping water, which made it 
impossible for the plaintiffs to cultivate 
tobacco. The plaintiffs took proceedings 
under Section 144, Criminal Procedure 
Code and though they were successful to 
a certain extent they could not get a 
permanent remedy, inasmuch as the two 
sluices had already been blocked by the 
earthem bunds. The plaintiffs thereafter 
filed a suit O. S, No. 79/55, for the issue 
of a perpetual and a mandatory injunc- 
tion, in the Court of the Subordinate 
Judge, Kurnool, against the r^ondents 
herein in a representative capacity, under 
Order 1, Rule 8, C. P, C. as representing 
the entire body of villagers both of 
Patha Annasamudram and Kotha Anna- 
samudram. The suit was eventually de- 
creed on 16-1-1957. It may be stated 
that from Paragraph 4 of the Judgment 



M A.P. Venkata Subbayya v. S. Veerayya (Jag aiun o b a n Reddy C. J.l A. LB. 


of the Subordinate Judge, It would ap* 
pear that as a consequence of Injunctian 
orders passed in I. A. No. 675/55 Respon- 
dents 1 to 3 Le.. defendants 1 to 3 In the 
suit who are the elders of the two villa- 
ges. had removed the bund which they 
had put up in the lands. But notwith- 
standing the fact that there was no bund 
at the time of the passing of the decree 
in O. S. No. 79/55 on 16-1-1957. there 
were mandatory directions given under 
that decree, the ezecutal^ty of which 
is now the subject matter of this appeal 
The terms of the decree passed on 16-1- 
1957 are as below: 

"1. That the defendants and other vil- 
lagers of Patha and Kotha Annasamud- 
tams be and hereby are restricted by 
means of a permanent Injunction from 
Interfering with the plaintiR’s enjoyment 
of the schedule mentioned properties; 

2. That the defendants and the villa- 
gers of Patha and Rotha Armasamudrams 
be and hereby are direct^ by means of 
a mandatory injunction to remove the 
earthem bunds put up by them in the 
north and southern sluices marked A 
and B in the plaint plan attached hereto; 

3. That in default of the defendants 
and others (set out in clause (2) supra) 
removing the sluices directed as per 
clause (2) above, the plaintiffs shall be 
entitled to get the said sluices removed 
through ^urt at the expense of the de- 
fendants and the said villagers." 

After the passing of the decree, no steps 
were taken to execute It, but later, as 
some chutes arose between the respon- 
dents and the plaintiffs la respect of the 
lease, the respondents filed a suit O. S. 
No. 68/60 in the Court of the District 
MunsU. Markapur. for an injimcUon 
against the appell^t herein and 4 others 
(plaintiffs In O. S. 79/55). By a separate 
application, they prayed for a temporary 
Injunction restraining the appellant and 
others (plMntiffs in O. S. 79/55) from 
Interfering with the rights of the respon- 
dents to fill up a 15 yards-long channel 
at the points R. S. In the plan filed by 
them along with the plaint The appel- 
lant contended that the respondents la 
the guise of closing the channel at B S 
built up a fresh btmd 4 feet in height and 
obstructed a sluice marked A in the plan 
attached to the decree in O. S. No. 79/ 
55. Then &e appellant and others (plain- 
tlfl-decree-holders in O. S. 79/55) sought 
to execute the decree in O. S. No. 79/55, 
alleging that -the Respondents bad violat- 
ed the injunction order in that suit, by 
raising the bund. They contended that 
unless the rain water Is drained through 
the sluice A. the tobacco crop raised In 
the lairf will be completely spoiled. 
Accordbigly, they filed E. P. 56/60 
seeking enforcement of their decree in 
O. S. No. 79/55 and for detention of the 
respondents in civil prison, and another 


perition, E. A. 94/60 to appoint a Com- 
missioner to remove the bund at R. S. 
The Respondents raised several objec- 
tions to the executability of the decree 
on the grounds firstly, that they were 
not parties to the suit nor can they be 
deemed to be In any way represented by 
the Defendants in O. S. No. 79/55; 
secondly, that the judgment in O. S. No. 
79/55 was not passed on merits after 
contest, and so it cannot bind those who 
have not been expressly impleaded In the 
suit; and thirdly, that the decree In O. 
S. No. 79/55 being a decree for Injunc^oa, 
cannot be enforc^ personally again^ the 
respondents who are not eo nomine par- 
ties to the suit. Both the executing 
Court as well as the first appellate court 
rejected the first two objertions. But in 
respect of the third objection, they held, 
in view of a Full Bench decision of the 
Madras High (2ourt in ICodia Gounder v. 
Velandi Goundar. AIR 1955 Mad 231 (FB) 
that the respondents not being eo nomine 
parties, the decree obtained by the ap- 
pellant end other pl^Uffs could not be 
personally enforced against them and 
they could pot be committed to dvU 
prison. The executing Court however 
granted the prayer of the appellant 
which w» upheld in appeal namely that 
a Commissioner be appointed for remov- 
ing the bund R S. under the terms of 
sub-clause (5) of Order 21. Rule 32. C. 
P. C which provision, according to them, 
Is wide enough to cover both a manda- 
tory and a prohibitory Injunction. Our 
leaxsed brother Kumaravya J., revers^ 
that finding, holding that sub-clause (5) 
of Rule 32 of Order 21. will not apply to 
cases of prohibitory injunction, and 
though sub-rules (1) and (2) of Rule 32 
of OMer 21 apply to both classes of in- 
junction. the decree could not be per- 
sonally enforced against the respondents 
and consequently the only remedy of the 
appellant is by way of a suit on a fr e sh 
cause of action for a mandatory injunc- 
tion. Our learned brother further con- 
•«ade7ed the applicaiaity ol Section 51 te) 
C. P. C. and came to the conclusion that 
the provision also does not assist the ap- 
. pellant. inasmuch as when a prohibitory 
injunction was disobeyed it is not with- 
in the competence of the executing Court 
to substitute therefor a mandatory in- 
junction of a Stable character even 
under his inherent powers and to give 
effect thereto. In this view, he reversed 
Sie Judgment of the Courts below and 
allowed the appeal. 

3. Mr. Suryanarayana for the appel- 
lant contends that Order 21, Rule 32 (5) 
applies both to prohibitory as well as 
mandatory injunctions and could be en- 
forced personally against persons who are 
not eo nomine parties in a representative 
suit. It is further urged that the appeal 
before Kumarayya, J., was not competrat 
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inasmuch as the decree being a joint 
decree and respondents 2 and 4 before 
him not having been served, the appeal 
was dismissed as against them on 18-9- 
1962, as such no appeal can be maintain- 
ed against the rest of the respondents, 
which would result in a conflict of de- 
crees. In support of this last contention, 
he has cited the decisions in State of 
Punjab V. Nathu Ram, AIR 1962 SC 89: 
Ram Sarup v. Munshi, AIR 1963 SC 553 
and Union of India v. Shree Ram, AIR 
1965 SC 1531. Mr. Venkatarama Sastry, 
on the other hand, contends that before 
Kumarayya, J., objection was not t^en 
and that the decisions of the Supreme 
Court relied upon are inapplicable to ap- 
peals against decrees in execution where 
the principles of abatement do not apply. 
If any of the judgment-debtors die or 
not servei he contends, the execution 
petition will be dismissed and there would 
be no bar to a fresh execution petition, 
In any case a reading of Order 22. Rules 

11 and 12 would show that the provisions 
of that order do not apply to execution 
proceedings and are only confined to 
suits and appeals against decrees in those 
suits. Rule 3 of Order 22 which deals 
with the procedure where one of several 
plaintife or defendants dies and Rule 4 
which deals with the procedure in case 
of death of one of several defendants or 
of sole defendant, and Rifle 8 which 
says that plaintiff’s insolvency bars the 
suit, have been specifically excluded by 
Rule 12 from their application to pro- 
ceedings in execution of a decree or 
order When Rule 11 states that in the 
application of Order 22 to appeals, so far 
as may be, the word "plaintiff" shall be 
held to include an appellant, the word 
"defendant” a respondent, and the word 
"suit” an appeal, it also necessarily ex- 
cludes the operation of the order to exe- 
cution proceedings. 

4. We do not think there is any force 
In the contention of the learned advocate 
for the appellant that having regard to 
the facts in this case where it is not a 
question of abatement due to death. Rule 

12 of Order 22 has no application. The 
basis of the Supreme Court decisions for 
abatement of decrees is that there will 
be conflict of decrees, but that principle 
will not apply to execution proceedings 
because as held in Venkatachalam v. 
Ramaswamy, AIR 1932 Mad 73 by a Full 
Bench of the Madras High Court, even 
prior to O. 22. R. 12 it was a fairly well 
established doctrine under the old Code 
that the provisions of the Chapter relat- 
ing to substitution upon the death, mar- 
riage or insolvency of parties, do not 
apply to proceedings in execution be- 
tu'een the decree-holder and the judg- 
ment-debtor. It will be observed that 
the principles underlying Order 22, Rule 
12 are applicable not only In case of 


death of parties, but also in cases of 
insolvency, marriage etc., as such, the 
principle of abatement of decree does not 
apply to execution proceedings. Apart 
from the question that this point was 
not urged before our learned brother and 
therefore cannot be allowed to be urg^ 
here, the decisions of the Supreme Court 
cited by the learned advocate are con- 
fined to cases envisaged by Order 22, 
Rules 3, 4 and 8 and are not authorities 
for the proposition that the principles 
adumbrated by their Lordships are appli- 
cable to execution proceedings. 

5. The only two questions that have 
been argued before us are that Kuma- 
rayya, J., was wrong in holding that 
clause _ 2 of the decree giving a manda- 
tory direction could not be executed, in- 
asmuch as the bund had already been re- 
moved even before the passing of the 
decree. Mr. Suryanarayana contends on 
the authority of Venkatachallam Chatty 
V. Veerappa Pillai. (1906) ILR 29 Mad 314 
that the Court cannot go behind the de- 
cree but must give effect to the decree. 
Secondly, he contends, that even assum- 
ing that the construction placed by Ku- 
marayya, J., is correct, the question arises 
as to whether resort can be had to Order 
22, Rule 32 (5) in cases of violation of 
the_ terms of the prohibitory injunction. 
It is contended that the above provision 
is capable of a construction which would 
cover both prohibitory as well as man- 
datory injunctions. 

6. On the first question, we may say 
that it is an admitted fact that it was 
the specific contention of the appellant 
that the respondents under the guise of 
closing the channel at R. S., had built 
up a bund more than 4 feet in height 
and obstructed the sluice marked A In 
the plan attached to the decree in O. S. 
No. 79/55. It is also their case that the 
sluice marked R S. in the plan attached 
to the plaint in O. S. No. 68/60 is the 
very same sluice marked A in the plan 
attached to the decree in O. S. No. 79/55. 
This makes it clear that the bund which 
was in existence at the time when O. S. 
No. 79/55 was filed was not in existence 
either at the time of the filing of O. S. 
No. 68/60 or when E. P. No. 56/60 was 
filed in execution of the decree in O. S. 
No. 79/55 alleging that the respondents 
had violated the injunction order passed 
in O. S. No. 79/55 by constructing the 
bund shown as R. S. in the plan attached 
to the plaint in O. S. No. 63/60. The 
whole basis of the proceedings between 
the parties after the decree in O. S. No. 
79/55 was that there was no bund and 
that the same had been constructed by 
the respondents under the guise of clos- 
ing the channel. The bund, for thcr 
removal of which O. S. No. 79/55^ wasj 
filed, ivas not in existence at tlie time of 
the passing of the decree in that euitj 
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and the mandatory direction contained In 
clause 2 oi the decree was otiose and 
could not be given effect to. in that no 
bund at A B existed on the date of the 
decree which could be removed. Even If 
^e bund had existed on the date of the 
decree, as pointed out by us during the 
course of the arguments, on the passing 
of the decree if the defendants had 
volimtarily removed the bund and some 
other persons who are not parties eo 
nomine to the suit had xecopstructed It, 
could the decree be execute for renu>' 
ral of this fresh bund? Mr. Suryanara- 
yana frankly conceded that If the bund 
at A B had existed at the time of the 
decree and if that was removed In execu* 
tion of that decree, a subseouent con- 
struction of the bund would not entitle 
the decree-holder to have that removed 
in execution of that decree, as the de- 
cree had been sadsded by execution 
thereof. If this is so, then the volun- 
tary removal of the bund without exe- 
cution also would disentitle the decree- 
holder to execute the decree for remo- 
val of a fresh bund whi^ Is not the same 
bund for which the mandatory Injuno 
tion was Issued. On this analogy. If the 
bund was not In existence at all at the 
time of the mandatory inlunction which 
by mistake was incorporated In the de- 
cree. it would not entitle the decree- 
holder to execute it against a bund which 
was not in existence then but whldi came 
Into existence subseouently to the decree. 
We do not think that there is anything 
In the Bench dedsloa In (1906) ILR 29 
Jdad 314 (Supra) which would assist him. 
That was a case where a perpetual In- 
lunctlon had been granted, which entitl- 
ed the decree-holder on each eucce^ve 
breach of it to enforce the decree Under 
Section 260 of the Civil Procedure C^e. 
1882 by an application made wiUdn 3 
years of such breach under Article 178 
schedule II of the Limitation Act. 1877. 
It may be stated that the decree in that 
suit was passed on 20th December, 1890 
■terns vA teie tswjots m test 
which were for a declaration of the 
plaintiffs* right, and an injunction against 
the defendant. The injunction order 
which was publicly notih^ to ^ defen- 
dants was in the following terms:— 
"'Whereas It has been decreed that the 
disputed jungle belongs to plaintiff’s 'Ul- 
lage and to the plaintiffs, that the defen- 
dants have no sort of right in It and that 
the defendants should not enter or offer 
obstruction to plaintiff’s enjoyment, the 
defendants are hereby ordered not to 
hereafter in any manner enter the afore- 
said jungle.” 

The executing Court held that where a 
decree awards a perpetual Injunction, 
application for execution, of the decree 
Under Article 178 must be made within 
three years from the timp when the de- 


fendant first acts contrary to such de- 
cree, and that in any ^e, the acts com- 
plained of by the decree-holder could not 
be considered as constituting disobedience 
of the Injunction Issued in the suit It 
ac<»rdlngly dismissed the petition, and 
this order was confirmed !n appeal. The 
Bench consisting of Reason and Moore, 
JJ., set aside that order, on the grounds 
alr^dy stated. In allowing the appeal. 
It was observed at page 317: 


'Tn the present case the decree-holder 
in his application referred to the channel 
being newly cut. and the Commissioner 
regarded the new cuttings as leaving been 
made about one and a half years prior 
to the application. The District Judge 
did not refer to the date of these, but 
finding that there had been some in- 
fringement so far back as 1897 held that 
the execution of the decree was barred 
by Article 178. This view, as we have 
s^d. cannot be sustained. We must ^so 
point out that the Subordinate Judge was 
wrong in going behind the terms of the 
decree. Its terms are perfectly clear, and 
that being eo. it was the duty of 
Subordinate Judge as an executing Court, 
to give ^effect to the terms of the decree 
without attempting to read Into It limi- 
tations gathered from a reference to the 
records of the suit In wbidi the decree 
was passed.” 


We have given the actual Injunction 
order passed In that case, from which it 
be seen that it was a perpetual pro- 
hibitoiT Injunction giving a right to exe- 
cute it on every successive breach, and 
there was no justification for gol^ be- 
tod the decree when the terms of that 
decree were clear. If a prohibitory In- 
lunction is disobeyed, the decree-holder 
mil have a right to execute It every time 
there Is a breach. There Is no scope for 
raising such a contention before us la 
execution of the decree in the present 
case. We do not think there Is any sut^ 
stmce in the contention of the learned 
lor the appellant that our 
*^3rred brother erred in going behind 
the decree, where the decree on the face 
of it and on the allegations in the subse- 
ouent proceedings and even In the ex- 
ecution proceedings, could not have been 
executed for remo^^ of a bund, the de- 
molition of which was ordered and which 
was in fact not In existence at the time 
of the pasring of the decree. 


7. The next question for consider- 
ing Is whether the word "injunction” 
in Or. 21, R. 32 (5) must be interpreted 
as covering both a mandatory as well as 
a prohibitory injunction. The learned 
advocate for the appellant frankly con- 
ceded that the views of the Allahabad,' 
Calcutta, Patna, Nagpur, Punjab and the 
Andhra Pradesh High Courts are a gainst 
the proposition for which he Is contend- 
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ing, namely, that it applies to prohibi- 
tory injunctions also. Ihese cases are 
Angad v. Madhao Ram, AIR 1938 All 416; 
Chiranji Lai v. Behari, AIR 1958 All 326, 
329; Hem Chandra v. Narendra Nath, 
AIR 1934 Cal 402; Ajabrao Domajee v. 
Atmaram Sadasheorao, AIR 1954 Nag 
245; Murari Lai v. Nawal Kishore, AIR 
1961 Punj 547; Toon Lai v. Sonoo Lall, 
AIR 1938 Pat 522 and Ramabrahma 
Sastry v. Lakshminarasimham, 1956 Andh 
LT 492= (AIR 1957 Andh Pra 44). In all 
these decisions it has been held that 
Order 21, Rule 32 (5) applies only to 
mandatory injimctions. To these cases 
must be added a decision of the Madras 
High Court in Chinnabba v. Chengalroya, 
AIR 1950 Mad 237 which also took a simi- 
lar view. 

8. Sri Suryanarayana relies on two 
decisions, Kelu Manikaram v. Parayanan, 
(1911) 21 Mad LJ 465 and Sampath 

Chetty V. Sankara Iyer, 1930 Mad WN 
809. But before we deal with these 
cases, it is necessary to examine the rele- 
vant provisions of Order 21, Riile 32, 
C. P. C.:— 

Order 21, Rule 32 (1) "Where the party 
against whom a decree for specific per- 
formance of a contract, or for restitution 
of conjugal rights, or for an injunction, 
has been passed, has had an opportunity 
of obeying the decree and has wilfully 
failed to obey it, the decree may be en- 
forced (in the case of a decree for resti- 
tution of conjugal rights by the attach- 
ment of his property or, in the case of 
a decree for the specific performance of 
a contract or for an injunction) by his 
detention in the civil prison, or by the at- 
tachment of his property, or by both. 


(2) 

XX 

XX 

XX 

(3) 

XX 

XX 

XX 

(4) 

XX 

XX 

XX 


(5) Where a decree for the specific 
perfonnance of a contract or for an in- 
junction Ips not been obeyed, the Coiurt 
may, in lieu of or in addition to all or 
any of the processes aforesaid, direct 
that the act required to be done may be 
done so far as practicable by the decree- 
holder or some other person appointed 
by the Coiurt, at the cost of the judg- 
ment-debtor, and upon the act being 
done the expenses incurred may be as- 
certained in such manner as the Court 
may direct and may be recovered as if 
they were included in the decree. 

Illustration: — A, a person of little 
substance, erects a building v/hich ren- 
ders_ uninhabitable a family mansion be- 
longing to B. A, in spite of his deten- 
tion in prison and the attachment of his 
property, declines to obey a decree ob- 
tained against him by B and directing 
him to remove the building. The Court 
is of opinion that no sum realizable by 
the sale of A’s property would adequate- 
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ly compensate _B for fte depredation in 
the value of his mansion. B may apply 
to the Court to remove the building and 
may recover the cost of such removal 
from A in the execution proceedings." 

9. A perusal of the above provisions 
would show that sub-rule (1) would ap- 
ply both to mandatory as well as prohi- 
bitory injunctions. It is not denied that 
the respondents not being 'eo nomine' 
parties to O. S. No. 79/55, no injunction 
could be enforced against them and they 
camiot, therefore, be committed to dvil 
prison. This relief has been refused by 
both the Courts and there has been no 
appeal against it. Sub-rule (5) is the only 
pertinent provision; but that again, on 
the language used, applies to mandatory 
injunctions. The word "injunction” in 
sub-rule (5) has been qualified by the 
words “h^ not been obeyed” and the 
rule says that in the event of disobedi- 
ence of the injunction the Court may 
direct that the act required to be done 
may be done so far as practicable by the 
decree-holder or some other person ap- 
pointed by the Court. This could only 
be a mandatory direction. A prohibi- 
tory direction would be not to do an 
act. A mandatory direction is a com- 
mand to do a positive act; a prohibitory 
Injimction is a negative one restraining 
him from doing a particular act. The 
difference between the two is obvious 
and Rule 32 (5) can only be construed 
as applying to mandatory injunctions and 
not to prohibitory injunctions. 

10. In Sachi Prasad v. Amar Nath, 
AIR 1919 Cal 674 no doubt Richardson, 
J., expressed a view that clause (5) of 
Order 21, Rule 32 apphes to prohibitory 
as well as mandatory injunctions. But 
this view was dissented from by a Bench 
of the same High Court in AIR 1934 Cal 
402. Mukerji, J., speaking for the Bench 
observed at page 403: 

"With all deference to the _ learned 
Judge I am of opinion that notivithstand- 
ing that the word "injunction” is used in 
clause 5 without any qualification or res- 
triction. that clause cannot be read as 
embracing prohibitory injunctions. The 
clause as v/ell as the illustration append- 
ed to it make it, to my mind, perfectly 
clear that it is the act required to be 
done by the mandatory injunction that is 
"the art required to be done” within the 
meaning of the clause. Illustrations no 
doubt are no part of the section, but they 
have been expressed by the Legislature 
as helpful in the worldng and applica- 
tion of the statute and their_ usefulness 
in that respect should not be impaired.’ 

In that decision, the Bench followed 
Gordhan Lalji v. Mak.sudan Bnllab.n. ILH 
<0 All 648=(AIR 1918 All 152). 

IL We have gone through the several 
decisions referred to by us and find tnat 
each one of those cases support the wew 
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taken by us. Panchapakesa Ayyar, J., 
Id air 1950 Mad 237 and Viswanatha 
Sastry. J., In 1956 Andh LT 492={AIH 
1957 Andh Pra 44) also took a similar 
view that Clause (5) of Rule 32 has no 
application to a prohibitory injunction 
but applies only to mandatory injunc- 
tions. In AIR 1950 Mad 237 the several 
cases referred to were examined and 
relied upon- Viswanatha Sastry, J.. in 
Ramabrahma Sastry's case. 1956 Andh 
LT 492=(AIR 1957 Andh Pra 44) relied 
on the case of Chinnabba’s case, AIR 1950 
Mad 237 and AIR 1933 All 416. 

12. (1911) 21 Mad LJ 465 referred to 
by the learned advocate for the appel- 
lant is a case under Section 260 of the 
Civil Procedure Code of 1882. It may 
be noted that there was no pro^sion 
similar to clause (5) of Rule 32 in the 
C. P. C of 1882. It was held in that case 
that Section 260 applied to cases where 
the judgment-debtor is restrained Irom 
doing an act (from taking water wMch 
the decree-holders were carrying through 
a 'thoud’). The passage in that case reli^ 
by the learned advocate lor the appel- 
lant is as follows: 

'Tt is conceded that if Section 263 at>* 
piled this appeal fails but It is contended 
that the section does not apply, as the 
2 nd clause shows that it contemplates 
only cases where the judgment-debtor 
may carry out the terms of the decree 
within the period of one year the pro- 
perty is to remain under attachment be- 
fore it is sold and does not therefore ap- 
ply to tids and similar cases where the 
judgment-debtor is restrained from doing 
an act, and he has already violated the 
terms of the decree.'* 

It may however be noted that the above 
observations were made on a concesaon 
and cannot really be effective as an inter- 
pretation of Section 260 of the C. P. C. 
of 1882. Section 260 has proviaons ana- 
logous to Order 21. Rule 32 sub-rules (I), 
(3) and (4) and is as follows; — 

"VrKere -Blwam » de- 

cree for the spedfic performance of a 
contract or for restitution • of conjugal 
rights or for the performance or absten- 
tion fr^ any other particular act, has 
been made, has had an opportunity of 
obeying the decree ot injunction and has 
wilfully failed to obey it, the decree may 
be enforced by his imprisonment or by 
the attachment of his property, or by 
both.” 

In Bhoobun Mohun Mundul v. Nobln 
Chunder. (1872) 18 Suth WR 282; Doorga 
lall V. Lalla Hulwant Sahoy, (1877) 25 
Suth V/R 306; F. H, Holloway v. hlaho- 
med All, (1871) 16 Suth WR 140 and Pro- 
tap Chander Das v.' Peary Chowdharaio, 
(1832) ILR 8 Cal 174 it has been con- 
Eistentlv held that the execution is en- 
forceable only in the manner prescribed 


by Section 260. In the first of thesa 
cases, an order from the Court directing 
the Ameen to execute a decree, which 
directed that 'the defendants do. within 
six weeks after service on them of this 
decree, remove the obstruction and re- 
open the pathway eta, was held to be 
contrary to law. 

13. In the other case relied upon by 
the appellant viz. 1930 Mad WN 809 tha 
decree which was sought to be executed 
was a consent decree in which the plain- 
tifi’s right to easement to light and air 
was deitiared and cer tain directions with 
regard to the erection of a building by 
the defendant so as not to contravene 
that right, were given. Tihe terms of 
the decree were that such and such a 
thing shall be done or s hall not be dona 
This decree, it was stat^ could be en- 
forced under Order 21. Rule 32 as being 
a decree for injuncti^ At page 810 
Curgenven, J., said; 

’It seems scarcely necessary to refer 
to any case law upon the matter and we 
need only observe that the dreum- 

stances dealt with. We think that 

a decree of this nature can clearly be 
enforced under the tenns of Order 21, 
Rule 32. C. P. C. as being a decree for 
an injunction, and accordingly that 
either under sub-rule (1) the defaulting 
party may be detained in civil prison or 
his property attached, or under sub- 
rule (5) the act required to be done may 
be done either by the decree-holder or 
by some ether person anpointrf by the 
Court, and the expense recovered from 
the judgment-debtor,” 

We fail to understand how this case 
can help the apnellant, because there 
are both mandatory and prohibitory 
directions In the decree. In our con- 
sidered view, therefore, there is little 
doubt that Order 21. Rxile 32 (5) applies 
only to mandatory injunctions anrf not 
to prohibitory Injunctions. 

14. The next question Is whether the 
Cwirt kfio ■power -onier BeCuon hi W 
read with Section 151, C. P. C to direct 
the respondents to remove the bund. 
Section 51 (e) says that subject to such 
conditions and limitations as may be 
prescribed, the Court may, on the appli- 
cation of the decree-holder, order execu- 
tion of the decree in such other manner 
as the isature of the relief granted may 
require. Under this section whether by 
itself or read with Section 151. C. P. C. 
a decree cannot be executed In circum- 
stances which give a fresh cause of ac- 
tion to the decree-holder. As observed 
by our learned brother Kumarayya, J., 

"When a prohibitory Injunction is dis- 
obeyed. certainly it is not within tbs 
competence of the executing Court to 
substitute therefor a mandatory injunc- 
tion of a suitable character, even under 
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the inherent powers and give effect 
thereto.” 

AIR 1955 Mad 281 (FB) is a case 
where the question was whether the de- 
cree for injunction could be enforced 
against the respondents who are not eo 
nomine parties to the suit or to the de- 
cree; Krishnaswamy Nayudu, J., speak- 
ing for the Full Bendi observed at page 
283: 

"A 'party’ to such a suit is therefore 
one who is impleaded as a party or one 
who on an application under Order 1. 
Rule 8 sub-rule (2), C. P. C. is broughl 
on record, that is, one who is eo nomine 
made a party. The others who are not 
brought on record can be only deemed 
to be parties and will not be parties as 
such. Section 47, C. P. C. cannot there- 
fore be a bar to a fresh suit against the 
present respondents since the question 
for determination is not one that arises 
as between the parties to the suit. Since 
the respondents could not be held to be 
parties, there can be no doubt that any 
question arising between a party to the 
suit and persons who are not parties is 
not a matter which can be determined 
only in execution and could therefore be 
decided , by a separate suit. On a consi- 
deration ^erefore of the relevant provi- 
sions of the Code it appears to be clear 
that there can be no execution of a de- 
cree against persons who are not im- 
pleaded as defendants even though they 
were sought to be represented by the de- 
fendants on record bv reason of the pro- 
cedure in Order 1, Rule 8 having been 
followed." 

Again at page 285 after examining the 
several decisions he observed: 

"If no execution of such a decree 
could be maintained against those per- 
sons who are not impleaded as defen- 
dants on the ground that they are not 
bound to obey the decree personally it 
is obvious that they cannot be held liable 
for any wilful disobedience of such a 
decree. The result is that not only 
could there be no execution but there 
could be no application under Order 39, 
Rule 2 or under any other provision of 
law, for procee^ng against those persons 
for . such disobedience. We are of opi- 
nion that the decrees for injunction in 
these cases are neither executable nor 
enforceable against the contesting res- 
pondents.” 

Section 51 fe) can therefore be of little 
assistance to the appellant and it cannot 
enable the Court to give a fresh manda- 
tory direction to remove something 
which v.'as not in existence at the time 
of the decree. 

15. In the view we have taken, we 
confirm the decision of Kumarayya, J., 
and dismiss the appeal with costs. 
yGW/D.V.C. Appeal dismissed. 
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GOPALRAO EKBOTE, J. 

Public Prosecutor, Appellant v. Hatam 
Bhai and others, Respondents. 

Criminal Appeal No. 565 of 1965, D/- 
31-8-1967. 

(A) Drugs and Cosmetics Act (1940), 
S. 21 — A appointed as Inspector for 
Hyderabad District — B appointed as 
Inspector for twin cities of Hyderabad 
and Secunderabad — Held, given a plain 
meaning to the term, Hyderabad District, 
it would include Uvin cities of Hyderabad 
and Secunderabad — Merely because B 
was appointed for twin cities, it cannot 
be held that A was appointed for Hyde- 
rabad District excluding twin cities of 
Hyderabad and Secunderabad. (Para 11) 

(B) Drugs and Cosmetics Act (1940), 

Ss. 21, 22. 32 (1) — Criminal P. C. (1898), 
Ss. 156 (2), 190 (1), 537 — Complaint 

lodged by Inspector under S. 32 (1) — ■ 
Investigation, however, made by another 
Inspector not authorised to investigate in 
the area — Power of Court to take cog- 
nizance — Trial, if bad. 

Section 156 (2), Cr. P. C. makes ft 
abundantly plain that failure to properly 
conduct the investigation into an offence 
cannot vitiate a tri^ of a case started on 
the report of an Inspector under S. 32 (1) 
of the Drugs and Cosmetics Act. The 
defect or illegality in investigation how- 
ever serious it may be, has really no 
direct bearing on the procedure of trial. 
It is not possible to contend in view of 
clauses (a) to (c) of S. 190 (1). Cr. P. C. 
that if the investigation is illegal or the 
report is invalid, the Court cannot take 
cognizance of such a case. Even the in- 
valid report of a police-officer may fall 
either under clause (a) or (b) of S. 190 
(1), Cr. P. C. It must be remembered 
that in any case cognizance taken on 
the basis of an invalid report is in the 
nature of an error in a proceeding ante- 
cedent to the trial and to such a case, 
S. 537, Cr. P. C. would be attracted. What 
must follow is that if cognizance is in 
fact taken by a Court on a report of the 
Inspector who was not competent to 
either investigate or institute criminal 
proceedings by way of report, there is 
veiw little doubt that the trial which fol- 
lowed cannot be set aside unless the 
Court is satisfied that the illegality com- 
mitted in the course of an investigation 
or institution of the report is shown to 
have brought about a miscarriage of jus- 
tice. Any investigation, therefore, car- 
ried on by an inferior officer where a 
superior officer alone was authorised to 
Investigate or it was carried on by an 
Inspector outside his area of jurisdiction 
or a compl aint filed by an Inspector who 

LK/1L/D942/67 
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was mt competent to conduct the investi- 
gation can at best be only an irregularis 
which is curable under S. 537, Cr- P. C. 
It would not be right to regard the oj- 
tire proceedings based on the report of 
an Inspector who was not competent to 
investigate as bad if the evidence 
as tendered before the Court had been 
found to be uninfluenced by the irregu- 
larities and which independently lea^ to 
a particular conclusion. It is, therefore, 
clear that the conviction or acquittal 
does not depend upon the question as to 
which particular officer actually con- 
ducted the investigatian which resulted 
In the tri^ That has to be determined 
wholly by the evidence that is given at 
the trial . (Para 12) 

Held, that, the lower Court was not 
disentitled from trying t^t«! case which 
was brought before it on a report made 
in that behalf by P. W. 4, who was 
Inspector for Hyderabad and Secundera- 
bad dties. He may not have conducted 
the investigation Hmcplt but he was 
competent to lodge the complaint. Mere- 
ly because P. "W. 1, who was also an 
Inspector, was not authorised to Investi- 
gate in ^e area of Hyderabad dty, the 
report filed by P. W. 4 does not euSer 
from any Infirmity nor the cognizance 
taken on the basis of such report by the 
lower Court can be said to be bad in law. 
Case law Hei (Para 12) 

(C) Drags and Cosmetics Act (1340), 
Ss. 23, 23 Sample taken by person who 
Is not antborised Inspector — Beport of 
Government Analyst on snch sample, if 
Eobs^tive evidence. AIB 1360 All 460, 
Dissent, from. 

It would not be correct to argue that 
S. 23 comes Into operation only when a 
sample is taken by an authorise Inspe^* 
tor. If it Is taken by a person who is 
not an authorised Inspector, it cannot be 
vaUdly contended that In such a case 
Ss. 23 to 25 would not apply. Even if 
an authorised Inspector, of course, after 
following strictly the procedure laid 
down, gets aaxtnfie mi^ysed tram a 
Government Analyst the Govern'' 
ment Analyst sends the report signed by 
him. such a report can certainly be sulv 
stantive eridence of the facts mentioned 
therein and it is not necessary to exa- 
mine the Government Analyst as a .wit- 
ness to prove his omidon. AIR 1934 Cal 
B58 & Am 1937 Cal 60, TolL AIR 1960 
All 460, Dissent from. (Para 20) 


(D) Drugs and Cosmetics Act (1940), 
S. 22 — Criminal P. C. (1898), S. 156 (2) 
— • Objections regarding irregnlarity in 
investigation must he raised at the ear- 
liest st^e ol trial. Ant 1939 SC 831, 
Foil. (Para 19) 

Cases Referred: Chronolc^cal Paras 
(1964) Am 1964 SC 221 (V 51)= 

1964 (1) Cri U 140, State of U. P. 
y. Bha^ant Kishc^ E4A 


(1900) Am 1960 All 460 (V 47)= 

1960 Cri LJ 1046. Raj Kishan v. 

State 24 

a959) Am 1959 SC 831 (V 46)= 

1959 Cri LJ 1120, Din Dayal v. ’ 
State of U. P. 19 

a955) AIR 1955 SC 196 (V 42)= 

1955 Cri U 526, H. N. Rishbud 
V, State of Delhi 15 

(1955) 1955 AC 197=(1955) 2 WLR 
223, Kunima v. The ^een 13 

(1955) AIR 1955 Nag 204 (V 42}= 

1955 Cri LJ 1201. State Govt 
M. P. V, Bhagirathl 14 

0955) Am 1955 PunJ 151 (V 42) 

=1955 Cri LJ 1101 (FB). Kilshen 
Kumar v. The State 14 

(1937) Am 1937 Cal 60 (V 24)= 

38 Cri LJ 745. Manindra Nath v. 
Jyotish Chandra 23 

(1934) Am 1934 Cal 858 (V 21)= 

36 Cri LJ 372, Sawai Ram v. 
Emperor 22 

0928) Am 1928 Bom 162 (V 15)= 

ILR 52 Bom 238, Sbivbhat v. 
Emperor 13 


P. Innayya Reddy for Public Prosecu- 
tor. for Appellant; B. bbdhava R^dy 
for Sharif Mohammed, for Respondents. 

JUDGMENT:— This Is an appeal from 
the judgment of the 4th City Magistrate, 
Hyderabad given on 16th blareh. 1965, 
whereby the learned Magistrate aequittea 
the accused. 

2. The essential facts are that the 
accused are the partners of the shop 
named and styled as "Hda Hussain All 
Hussain" Medical and General Stores, 
Begum Bazar, Hyderabad. The accused 
held licence No. 117/62 In Form 20-A 
and 148/62 In Form 20-B Issued on 1-1- 
1962 by the Drugs Controller, Andhra 
Pradesh. The accused deal In medicines 
manufactured by various firms. 

3. On 3-7-3963, on getting Infonnaflon 
that the accused have been selling mis- 
branded and spurious drugs tiWg Ttneture 
lottoie. Eucalyptus Oil. Glucose Powder 
and "WooCiwards Ceiebrat^ Gripe "Water 
etc, the Drugs Inspector (P. W. 1), accom- 
panied by P. W. 2. Drugs Inspector Nan- 
ded, and a Police Officer and Panchayat- 
dais went to the shop of the accused at 
about 3 p. m. They sent one Suryakantij 
(P. W. 3) to purchase spedmens of drags. 
Accused 1 was at the counter and was sel- 
ling medidnes. P. W. 3 purchased Tinc- 
ture Iodine, Eucalyptus oil, Woodwai^ 
C^ehrated Gripe Water, Glucose Powder 
along with some other general goods and 
paid three currency notes of ten rapes 
denomination, each of which were Initial- 
led as M. V. B- by the Drugs Inspector 
P. W. L 

4. After having purchased the above 
esdd drags from the acoised’s chop. P. 
W. 3 signalled to P. W. 1 and the party 
vdio were waiting outside the shop at a 
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distance. P. W. arid the Party came and 
seized the goods which were purchased 
by P. W. 3, They seized also the three 
currency notes from the possession of the 
1st accused and also bottles of the above 
mentioned mediciaes from the shop of 
the accused, 

5. S^ples of these medicines which 
were seized from the accused’s shop were 
sent to the Government Analyst for ana- 
lysis and report. The Woodwards Gripe 
Water sample was also sent to the con- 
cerned company in order to find out 
whether the drag was prepared by that 
company. The report of the Public Ana- 
lyst showed that the drags sold by the 
accused were misbranded and were not 
of standard quality and were not in con- 
formity with the schedule to the Indian 
Drags and Cosmetics Act (XXin of 1940) 
hereinafter referred to as "the Act”. 
The accused therefore were charge-sheet- 
ed by P. W. 4, the Drugs Inspector tmder 
Sections 18 (a) fi), 18 (a) (ii) and 18 fb) 
read with Section 27 of the Act. The 
charge-sheet was filed under the signa- 
ture of P, W. 4 on 18-4-1964. 

6. The accused denied the charges. 
They contended that no medicine was 
seized from their shop nor the 1st accus- 
ed sold any medidne to P. W, 3, 

7. In support of the prosecution, eight 
witnesses were examined and several 
documents were marked. The accused 
did not produce any evidence nor did 
they mark any documents. Upon this 
material, tte learned Magistrate foxmd 
that the tiu-ee accused are the partners 
of the firm of Messrs. Fida Hussain Ali 
Hussain, General Merchants, that the 
drags were sold by accused 1 on behalf of 
the firm to P. W, 3 on the date when 
the occurrence took place, that the drags 
were seized and samples were sent to the 
Government Analyst and that the Gov- 
ernment Analyst’s report is that the 
Tincture Iodine, Woodwards Celebrated 
Gripe Water and Glucose Powder were 
not genuine, that they were of sub-stan- 
dard quality, that the Gripe Water was 
not of the real Company and that the 
Company, Messrs. C. N. & Co., under 
whose name the bottles were labelled and 
sold was not in existence nor was it 
registered. The learned Magistrate how- 
ever acquitted the accmsed solely on the 
ground that P. W. 1 was not the Drugs 
Inspector for Hyderabad City and the 
investigation v.’hich he carried on was 
illegal and therefore the proceedings be- 
fore the Magistrate were not proper and 
valid. It is this view of the learned 
Magistrate that is now challenged in this 
appeal by the State. 

8. The principal question to be ans- 
wered in the appeal is whether the in- 
vestigation conducted by P. W. 1 and the 
search and seizure which he carried on 
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of the drags and the samples which he 
sent to the Government Analyst for ana- 
lysis are proper and legal, and if not, 
how does it affect the validity of the 
trial before the learned Magistrate. 

9. In order to understand the impli- 
cations of this question it is necessary to 
read some of the provisions of the Drugs 
and Cosmetics Act Section 2 (e) defines 
the "Inspector” to mean "(i) in relation 
to Ayurvedic (including Sidha) or Unani 
drag, an Inspector appointed by the Cen- 
tral Government or a State Government 
under Section 33 G; and (ii) in relation 
to any other drag or cosmetic, an Inspec- 
tor appointed by the Central Govern- 
ment or a State Government imder Sec- 
tion 21,” Section 21 authorises the Cen- 
tral or the State Government to appoint 
such persons as it thinks fit having the 
prescribed qualifications by a notification 
in the Ofncial Gazette, to be Inspectors 
for such areas as may be assigned to 
them by the Central Government or the 
State Government, as the case may be. 
Every Inspector according to that Sec- 
tion is a public servant within the mean- 
ing of Section 21 of tiie Indian Peni 
Code, His powers and duties would be 
those which may be prescribed. Section 
22 lays down the powers of Inspectors. 
These Inspectors woifid enjoy the powers 
mentioned in the Section within the local 
limits of the area for wMch they are ap- 
pointed. The Inspector can inject any 
premises, take samples of any drug, 
enter and search, examine any record 
etc. or exercise, such powers as may be 
necessary, for carrying out the purposes 
of the said Chapter or the rules made 
thereimder. Section 23 lays down the 
procedure to be followed by the hispec- 
tors when they take samples and send 
the same to Government Analyst Section 
25 relates to the report of the Government 
Analyst Sub-section (3) of that Section 
which is more relevant for the purpose 
of this inquiry, reads as follows: 

"(3) Any document purporting to be a 
report signed by a Government Analyst 
imder this chapter shall be evidence of 
the facts stated there^ and such evi- 
dence shall be conclusive unless the per- 
son from whom the sample was talren or 
the person whose name, address and 
other particulars have been disclosed 
under Section 18-A has within twenty 
days of the receipt of a copy of the re- 
port notified in writing to the Inspector 
or the Court before which any procee- 
dings in respect of the sample are pen- 
ding that he intends to adduce eridence 
in controversion of the report” 

The next relevant Section is Section 32. 
Under that Section, no prosecution under 
Chapter IV of the Act can be instituted 
except by an Inspector and no Court 
inferior to that of a Presidency Magis- 
trate or of a Magistrate of the first 
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ela« shall tiy an offence punishable 
under the said Chapter. 

10. A careful and close reading of 
these provisions undoubtedly Indicates 
that an Inspector has to be appointed by 
the State Government by a notificatioo 
if he fulfils the required Qualificationa. 
He has certain powers and duties under 
the Act and the Rules which include the 
power to inspect, carry on the seardi 
and seize goods and send the samples to 
Government Analyst apart from other 
powers and duties. The samples that 
are thus submitted to the Government 
Analyst are analysed by the Govemmeot 
Analyst and the report submitted by him 
would subject to certain things be conclu- 
sive proof of the facts mentioned there- 
in. The Inspector has to follow certain 
procedure at the time of seizing the 
property, obtaining and sending the sam- 
ples to the Government Analyst Last- 
ly, no prosecution can be Initiated except 
by the Inspector. 

IL In this case, the contention has 

( been that P. W. 1 was appointed as 
Drugs Inspector for Hyderabad District 
which does not include the cities of Hy- 
derabad and Secunderabad as a separate 
person was appointed for the twin cities. 
My attention was drawn to the Govern- 
ment notification issued in reference to 
their appointment. Exhibit F. 36 dated 
30-S-1963. According to the notification, 
one Sri B. V. Ramanarao was appointed 
as the Inspector for the twin dties of 
Hyderabad and Secunderabad, and P. W 
t was appointed for Hyderabad District 
Medak District and Mahaboobnagar Dist- 
rict Now. It Is not seriously thsputed 
that the revenue District of Hyderabad 
includes the twin cities ol Hyderabad 
and Secunderabad. In appointing P. W 
1 for the area of Hyderabad IKstrict no 
specific mention is made excluding the 
area of the twin ciUes of Hyderabad and 
Secunderabad. Merely because Mr. 
Ramanarao. was appointed as Inspector 
for the twin dties of Hyderabad and 
Secunderabad, it would not be reasonable 
to exclude that area from the area of 
Hyderabad District for which area P. W. 
1 was appointed. There is no justifica- 
tion for such construction. At least it 
Is not clear from the notification. Given 
a plain meaning to the term. Hyderabad 
District, in my view it would Include the 
twin dties of Hyderabad and Secundera- 
bad. It may be that for the twin cities 
of Hyderabad and Secunderabad, there 
would be two Inspectors. The Act does 
not prohibit the appointment of more 
than one Inspector for the same area. J 
therefore do not agree with the conten- 
tion that merely because Mr, Ramanarao 
was appointed for twin dties, I should 
hold that although P. W. I was appointed 
for the whole of Hyderabad District It 
fcxdudes the area of twin ddes of Hyde- 


rabad and Secunderabad. From that 
point of view, the search and seizure 
made by P. W. 1 who also had obtained 
samples and sent them to Govemmenl 
Analyst would in no manner be called as 
illegal 

He was a person rightly appointed 
under Section 21 of the Act for the Hy- 
derabad District which included the two 
cities. He therefore had power to carry 
on the search, seize the drugs from the 
shop of the accused, obtain samples and 
send the same to the Government Ana- 
lyst. Any report sul^tted by the Gov- 
eijunent Analyst on the basis of these 
samples cannot be said to be suffering 
from any infirmity. In any case, the 
prosecution itself cannot be bad because 
It is not P. W. 1 who instituted the com- 
plaint but It is P. W. 4 who admittedly 
had been appointed for the twin cities 
of Hyderabad and Secunderabad at the 
tin^e when the complaint was lodged 
with the trial Court. The lower Court 
therefore In rov view, went wrong in 
treating P. W. I as the Inspector of Drugs 
fof_ the Hyderabad District excluding the 
twin dties of Hyderabad and Secundera- 
bad and In characterising his investiga- 
tion as illegal. 

12. Assunfing that P, W. 1, the In*, 
pector who was not appointed for Hyde- 
rabad City, had carried on the Investiga- 
tion in an area where he was not com- 
petent to Investigate, I do no think be- 
cause of that, the trial before the Court 
below could in any manner, be vitiated. 
Section 156 (2). Cr. P. C. enioins: 

• *'No proceeding of a police officer In 
anV such case shall at any stage be call- 
ed in question on the ground that the 
case was one which such officer was not 
empowered under this section to investi- 
gate". 

This provision of law makes it abundant- 
ly plain that failure to properly conduct 
the investigation Into an offence cannot 
vitiate a trial of a case started on the re- 
port of an Inspector under Section 32(1) 
of the A(^ Tbe delect or illegality in 
investigation however serious it may be, 
has really no direct bearing on the com- 
petence to take cogiuzance by the Court 
or on the procedure of trial. It is not 
possible to contend in view of clauses (a) 
to (c) of Section 190 (I), Cr. P, C. that 
U the investigation is Illegal or the report 
is invalid, the Court cannot take cogni- 
zance of such a case. Even the invalid 
report of a police officer may iall either 
under clause (a) or (b) of Section 190 (1). 
Cr. P. C. It must be remembered that 
In any case cognizance taken on the 
basis of an Invalid report U in the nature 
of an error in a proceeding ante^ent to 
the trial and to such a case. Section 537. 
Cf. P. C would be attracted. What must 
follow is that if cognizance is In fad 
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taken by a Court on a report of the Ins- 
pector who was not competent to either 
investigate or institute cruninal proceed- 
ings by way of report, there is very little 
doubt that the trial which followed can- 
not be set aside imless the Court is satis- 
fied that the illegality committed in the 
course of an investigation or institution 
of the report is shown to have brought 
about a miscarriage of justice. Any in- 
vestigation, therefore, carried on by an 
inferior officer where a superior officer 
alone was authorised to investigate or it 
was carried on by an Inspector outside 
his area of jurisdiction or a complaint 
filed by an Inspector who was not com- 
petent to conduct the investigation can 
at best be only an irregularity which is 
c\irable under Section 537, Cr. P. C. 

It would not be right to regard the 
entire proceedings based on the report 
of an Inspector who was not competent 
to investigate as bad if the evidence 
which as tendered before the Court had 
been found to be uninfluenced by the 
irregularities and which independently 
leads to a particular conclusion. It is 
therefore, clear that the conviction or 
acquittal does not depend upon the ques- 
tion as to which particular officer actual- 
ly conducted the investigation which re- 
sulted in the trial That has to be deter- 
mined wholly by the evidence that is 
given at the trial I am therefore clear- 
ly of the view that the lower Court was 
not disentitled from trying this case 
which was brought before it on a report 
made in that behalf by P. W. 4, who was 
the Inspector for Hyderabad and Secim- 
derabad cities. He may not have con- 
ducted the investigation himself but he 
was competent to lodge the complaint. 
Merely because P. W. 1 was not autho- 
rised to investigate in the area of Hy- 
derabad city, the report filed by P. W. 4 
does not suffer from any infirmity nor 
the cognizance taken on the basis oi 
such report by the lower Court can be 
said to be bad in law. 

13, That this view is correct Is seen 
from the following decisions. In Shiv- 
bhat V. Emperor, AIR 1928 Bom 162, 
Fawcett, J., who spoke for the Bench 
said; 

"I think the main thing to bear In 
mind is that a conviction or acquittal 
does not depend upon the question what 
particular officer actually conducts the 
Investigation which results in his trial. 
That is determined mainly by the evi- 
dence that is given at the trial and con- 
sidered; and the question whether that 
evidence has. in the first place, been eli- 
cited by an Inspector or by a Sub-Ins- 
pector is of very minor importance and 
does not really affect the result of a trial, 
except to this extent: that the theory is 
that the higher the rank of the police 
officer investigating, the more careful 
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and rmimpeachable his enquiry is likely 
to_ ba_ I certainly can see. in a case of 
this kind, no sufficient reason why the ir- 
regularity should not be held to fall 
under Section 537 Criminal P. C.” 

14. In State Government M. P. v. 
Bhagirathi, AIR 1955 Nag 204 the learn- 
ed Judges observed at page 206. 

"The question in each case depends 
upon whether prejudice has been occa- 
sioned or is likely to have been occasion- 
ed due to the non-compliance. The ques- 
tion whether the evidence has been eli- 
cited by an officer not authorise to 
investigate does not appear to have much 
bearing on the merits of the case, the 
decision of which rests entirely on the 
evidence appearing against the accused at 
the trial It is, therefore, not right to 
regard the entire proceedings based on 
the charge-sheet reported by an officer 
who was not competent to investigate to 
be bad if the evidence tendered has been 
found to be uninfluenced by the investi- 
gation and independently leads to a par- 
ticular conclusion.” 

Krishen Kumar v. The State, AIR 1955 
Punj 151 (FB), is to the same effect. ‘ 

14A. Subba Rao, J., (as he then was) 
in State of U. P. v. Bhagwant Kishore, 
AIR 1964 SC 221 said at page 226: 

'"i^e question is not whether in In- 
vestigating an offence the Police have 
disregarded the provisions of the Act, 
but whether the accused has been pre- 
judiced by such disregard in the matter 
of his defence at the trial It is there- 
fore necessary for the accused to throw 
a reasonable doubt that the prosecution 
evidence is such that it must have been 
manipulated or shaped by reason of the 
irregularity in the matter of investigation, 
or that he was prevented by reason of 
such irregularity from putting forward 
his defence or adducing evidence in sup- 
port thereof. But where the prosecution 
evidence has been held to be true and 
where the accused has full say in the 
matter, the conviction cannot obriously 
be set aside on the ground of some irre- 
gularity or illegality in the matter of in- 
vestigation: there must be sufficient nexus 
either established or probabilized between 
the conviction and the irregularitv in 
the Investigation." 

15. H. N. Rishbud v. State of Delhi. 
AIR 1955 SC 196 provides a complete 
answer to the contention that illegality 
in the investigation vitiated the trial 
The said decision holds; 

" where the cognizance of the 

case has in fact been taken and the case 
has proceeded to termination, the invali- 
dity of the precedent investigation does 
not ritiate the result, unless miscarriage 
of justice has been caused thereby." 

IG, In Kuruma v The Queen. 1955 
AC 197 their Lordships held: 
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"The test to be applied, both In 
and criminal cases in considering whe- 
ther evidence is admissible is whethet U 
Is relevant to the matters in issue. If it 
is, it is admissible and the Court Is not 
concerned with how It was obtained.” 

17. What emerses from the above 
said discusnon is the validity ol the 
trial does not depend upon the validity 
of the investisation conducted unless of 
course any irregularity or iUegality in 
the matter of invesKgatlon results or Is 
likely to result in miscarriage of fustfce. 
The evidence collected during an illegal 
investigation does not necessarily become 
tnadmis siblg on that account 11 it la other- 
wise relevant The Court can always 
scrutinise it by the same method as any 
other evidence Is scrutinised. 11 on the 
evidence adduced at the trial. It can 
satisfactorily be made out that the ac- 
cused has committed the offence the 
Court in spite of Irregularities In the 
matter ol investigation would be iustt- 
fied in convicting the accused. On the 
other hand If the evidence given at the 
trial cannot Independently make out the 
case and if the evidence Is Influenced by 
the improper Investigation, the Court 
would naturally not conriet the accused 
on such evidence. What was to be seen 
In cases of improper investigation is wbe- 
^er it has occasioned miscarriage ol Jus- 
tice, or is it Ukrir to cause prejudice to 
the accused. If the objection in regard 
to Irregularity in investigation is taken 
at the earliest stage. It has to be of 
course set right 

18. Viewed in this background, the 
fact that the investigation was conduct- 
ed by P. W. 1 outside the area of hla 
Jurisdiction as Inspector or the fact that 
it is he who took the samples of the 
medicines from the accused's shop and 
sent the same to the Government Ana- 
lyst does not in my view, in any man- 
ner, vitiate the trial, nor does It make 
the report of the Government Analyst 
-ntjnev’nfcless a tepori ■acdw IS t4 

the Act No faiflt therefore can be found 
with the report submitted by the Gov- 
ernment Analyst nor can it be validly 
contended that the report filed by P. W. 
4 because of the investigation carried on 
by P. W. 1 could not validly form the 
basis for taking cognizance by the 
Court The Court was right In taking 
cognizance of the case on tiie report sutv 
mitted by P. W. 4, Nothing particiflar 
was brought to mv notice on the baris ol 
which it could be said that miscarriage 
of justice was occasioned or there was 
likelihood of anv prejudice being caused 
to the accused in the matter of their 
defence or leading evidence. 

19. It is in this connection pertineat 
to note that no objection in regard to 
any irregularity in the conduct of Inves- 


tigation was brought .to the notice ol the 
trial Cotmt at a sufSdent early stage. In 
Din Dayal v. State ol U. P., AIR 1959 
SC 831 it was held that all objections re- 
garding the irregularitv In an Investiga- 
tion ought to be raised at the earliest 
stage of the trial 1 am therefore satis- 
fied that since no objection was raised at 
a sufficiently early stage of the trial nor 
it was shown that the irregularity caused 
by the Investigation by P. W. 1 has In 
fact caused any prejudice to the accused 
In the matter of their defence or adducing 
evidence, the trial conducted by the 
learned Magistrate did not suffer from 
any Infirmity. The lower Court, there- 
fore in my ^ew was entirely wrong in 
acquitting the accused only on the 
ground that 

"P. W. 1 had no jurisdiction over the 
area where the shop of the accused is 
sitiiated. Hence there Is no compliance 
of the strict provisions of law. The pro* 
ceedings are not proper and valid.” 

20. In this connection, I have also to 
consider whether the samples taken and 
sent by an unauthorised Inspector, as- 
suming P. W. 1 to be so, could have been 
analysed by the Government Anilyst 
under Section 25 of the Act and 11 be so 
analyses and submits a report what is 
the evidentiary value of such a report 
It would not be, in my 'riew, correct to 
argue that Section 23 comes Into opera- 
tion only when a sample is taken by an 
authorise Inspector. 11 it is taken by a 
person who is not an authorised Insp^ 
tor. it cannot be validly contended that 
In such a case Sections 23 to 25 would 
not apply. Even if an unauthorised Ins- 
pector, of course, after following strictly 
the procedure laid down, gets the sample 
analysed from a Government Ana- 
lyst and the Government Ar^yst sends 
the report signed by him, such a report, 
In my opinion, can certainly be substan- 
twe evidence of the facts mentioned 
therein and it is not necessary to exa- 
mine the Government Analyst as a wit- 
ness to prove las opinion. 

21. Even If P. W. 1, who although 
following the procedure strictly had sub- 
mitted the sample to the Government 
Analyst, was not authorised to exerdss 
those powers in Hyderabad City, the 
sample submitted fay him nevertheless 
would be deemed to have been submit- 
ted lor analysis under Section 23 and the 
specif rule of eridence contained in Sec- 
tion 25 (3) of the Act would apply to the 
report. The report would be conclusive 
evidence of the facts mentioned therein 
nithout any formal proof of the same. It 
Is immaterial whether the Inspector Is 
regarded as an officer or a private Indivi- 
dual. What Is Important to bear In mind 
Is that the safeguards which Section 23 
of the Act provides, if complied with, 
then there can be little doubt that the 
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report submitted by the Government 
Analyst would be conclusive evidence 
of the facts mentioned therein. 

22. I am fortified in my opinion by 
the following decisions, hi Sawal Ram 
V. Emperor, AIR 1934 Cal 858 a Bench 
of the Calcutta High Court held: 

"Even if the Sanitary Inspector who 
submits the samples to the Analyst is 
not authorised to exercise those powers 
in that particular place, samples submit- 
ted must be deemed to have been sub- 
mitted for analysis under the Act, and 
the special rules of evidence contained 
in Section 14 under which the Public 
Analyst’s certificate is made admissible 
in evidence without formal proof will 
apply. It is immaterial whether the 
Sanitary Inspector, be he regarded as an 
official or as a private individual obtained 
possession of the samples in strict ac- 
cordance with the provisions of the Act 
or not. What is important is that the 
safeguards which the Act lays down in 
Section 11 should be complied with.” 

23. In Manindra Nath v. Jyotish 
Chandra, AIR 1937 Cal 60 a Bench of 
the Calcutta High Court held that the 
Sanitary Inspector could take samples 
and send them to public analyst for exa- 
mination by the provision of the Act, as 
a private individual tmder Section 9. 

24. In this cormection Raj Kishan v. 
State, AIR 1960 All 460 must also be 
noticed. In that case, M. C. Desai, J., 
observed: 

"If it is taken by a person who is an 
Inspector for a certain piupose but not 
for the purpose of taking a sample. Sec- 
tions 23, 24, 25 etc., will not apply and 
even if he gets the sample analysed fay 
a Government Analyst and the Govern- 
ment Analyst sends his report signed by 
him, the report cannot be evidence of the 
facts stated therein. 'The Government 
Analyst may in that c^e be examined as 
a witness to prove his opinion by oral 
testimony but his report itself would not 
be evidence.” 

For the reasons which. I have already 
stated, with due respect to the learned 
Judge, I find it difficult to agree with 
this view. Wlien the safeguards provid- 
ed in Section 23 of the Act are rigidly 
followed and the samples taken are sent 
to the Public Analyst, I fail to see v/hv 
the report signed by the Public Analyst 
cannot fall within the purview of Section 
25 and why tlie rule of evidence men- 
tioned in sub-sec. (3) of S. 25 cannot be 
attracted to such a case. I would with 
due respect prefer to follow the two Cal- 
cutta Bench decisions referred to by_me 
above. Since the accused as is required 
under sub-section (3) of Section 25 did 
not notify in writing to the Inspector or 
the Court that ho intended to adduce evi- 
dence in controversion of the report, the 
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lower Coiurt was right in admitting the 
report in evidence and treating it as con- 
clusive piece of evidence in regard to the 
facts mentioned in the said report. No 
arguments even before me, were advanc- 
ed showing any violation of the proce- 
dure laid down in Section 23 while ob- 
taining and sending the samples by 
P. W. 1. 

25-37. (After considering the evidence 
the judgment proceeded.) 

38, It was contended before me that 
accused 2 and 3 cannot be held respon- 
sible as they did not sell any drug to 
P. W. 3 nor they could be deemed to 
have had any knowledge that any spu- 
rious drugs were made available for sale 
in their shop. It is not possible to ac- 
cept this contention. They admitted that 
they are the partners in the said medical 
shop. It may be that they do not ac- 
tually sit in the shop but being partners 
they are supposed to be aware of the 
medicines sold in the shop. It was not 
their case that in spite of their diligence, 
the 1st accused was carrying on trade in 
spurious drugs or that the trade was car- 
ried on without their knowledge. Sec- 
tion 34 enjoins that where an offence 
under this Act has been committed by 
a company, every person who at the time 
the offence was committed was in cliarge 
of and was responsible to the company 
for the conduct of the business of the 
company, as well as the company shall 
be deemed to be guilty of the offence and 
shall be liable to be proceeded against 
and punished accordingly. It was for 
the accused to specific^y plead imder 
the proviso to that section that the of- 
fence was committed without his know- 
ledge or that he exercised all due dili- 
gence to prevent the commission of such 
offence. That plea was not taken nor 
there is any proof in that behalf. Ac- 
cording to the explanation attached to 
that section, "Company” includes a firm. 
Accused 2 and 3 being partners are there- 
fore guilty of the offence by virtue of 
Section 34 of the Act. 

39. No defence under the sub-section 
(3) of Section 19 also was taken. It v;as 
not the contention of the accused that 
they not being the manufacturers of the 
drugs they had acquired the drugs from 
a duly licensed manufacturer, distributor 
or dealer thereof or that they did nol 
know and could not, with reasonable dili- 
gence, have ascertained that the drugs in 
any way contravened the provisions of 
the Act, and tliat the drugs v.’hile in their 
possession w'cre properly stored and re- 
mained in the same state as when the\ 
acquired it. In all such cases, all that 
the prosecution is required to prove in 
order to establish the contravention of 
Section 18 is the fact that the accused 
had .sold or exhibited for sale the drug 
which was not of standard quality or 
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which was a misbranded drug. If the ac- 
cused want to get rid of tee effect of 
the prosecution evidence, then it is loi 
them to establish the defences which are 
available to them under sub-section (31 
of Section 19 of the Act No such de» 
fence was taken. I do not therefore find 
any strength in the contention that ac- 
cused 2 and 3 were not liable. 

40. I do not find any substance In the 
contention that the m^dnes seized by 
P. W. 1 were with the police on the 3rd 
of July and since they were deporited In 
the Court only on there was posslbd- 
Uty of the medicines being sub^tuted 
No such suggestion was put to any of 
the witnesses. It was not argued before 
the Court below: The eridence of P. Ws. 

1. 3 and 4 rules out the posdbility of 
any such substitution. The seized medi- 
cines were properly sealed is evident 
from the evidence led in that b^all 
The reports of the Government Analyst 
do not throw any doubt in regard to the 
seals of the mateii^ sent to him lor 
analysis. 

41. For the reasons already given, I 
woxild allow the appeal, set aside the 
ecauittal of the accused and find them 
guilty under Section 18 (al (i) (ii) and 18 
(b) read with Section 27 of the Act and 
sentence each of them to pay a Ane of 
Bs. 1000/- (one thousand) and in default 
to undergo rigorous imprisonment lor 
two months. 

JHStD.V.C. Appeal allowed. 
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Nawab Mir Behbood All Khan and 
another. Appellants v. Secretary to Govt 
Ministry of Home Affairs. Govt of India. 
New Delhi and another. Respondents. 

TWfi Jintaah ’AJt 'tf. VJW vuL ^ ^ . 
No. 290 of 1966. D/- 25-9-1967 against 
order of Krishna Bao. J., in C. hL P. 
No. 2189 of 1967. D/- 3-7-1967. 

(A) Civil P. C. (1908), S, STB — Vali- 
dity — Provision not ultra vires Arts. 14 
and 19 (1) (f) of the Constitntion. AHt 
1962 SC 73 & AIR 1964 SC 1590 & AIR 
1964 SC 1663. FolL (Constitntion of 
India. Arts. 366 (22). 14 and 19 (1) (0). 

(Para 7) 

(B) Civa P. C. (1903). Ss. 88 and STB 
— Scope and applicability — Govern- 
meot’s consent to sue a former Rnler is 
no coasent to sue his successor — The 
plaintiff bas to obtain the consent alresb 
•— 'The successor recognised by the Pre- 
Bidpnt under A rticle 366 (22) has, in Ins 
U^iUE27/67 


own independent right, the persona] im- 
munity from civil action — Order in 
C. M. P. No. 2189 ol 1367, D/- 3-7-1967 
(AP) by K^hnarao, J., AfOnned. AIB 
1964 SC 1663, ReL on. (Constitution of 
India. Art. 366 (22) ). (Paras 11 and 12) 
Cases Referred: Chronological Parai 
(1964) AIR 1964 SC 1590 (V 51)= 

W. P. No. 87 of 1962, D/- 6-3-1954, 
Narottam Klshore Deb Varma v. 
Union of India 8 . 9 

(1964) AIR 1964 SC 1663 (V 51)= 

(1965) 1 SCJ 273. Tokendra Bir 
Singh V. Govt ol India 8, 13 

(1962) AIR 1962 SC 73 (V 49)= 

(1962) 1 SCR 702, Mohanlal v. 
Swami Man Singhjl 8 

V. B. Sahgah for Appellants (in W. A. 
No. 102 of 67) and Petitioners (in W. P, 
No. 290 of 66): K. Ramachandra Rao, for 
Respondent 1, D. Narasaraju and Anwar- 
uUa Pasha, for 1st Respondent 
NARASIMHAM. J.:— The Writ Ap- 
peal is preferred against an interlocutory 
order in the writ potion by Krishna 
Rao. J.. dismissing C. M. P. No. 2189 ol 
1967 for bringing on record Prince 
Mukarram Jah Bahadur alias Nawab Mir 
^rkat All Kh^ H. £. H. Nizam the 
VIII as the legal representative of late 
Nawab Mir Osman Ali Khan, H. E. 
Nizam the VU, who died on 24th Fehni* 
ary. 1967 and who was the 2nd respon- 
dent in the writ petition. The writ peH- 
Hon itself is hied by Nawab ivlir Bahbood 
All Khan and Nazm Begum (hereinafter 
referred to as the petitioners) question- 
ing the orders of the Central Govern- 
ment refusing to give consent to sue 
Nawab Mir Osman AIJ Khan. H. £. H. 
Nizam the VII. ex-Ruler of Hyderabad 
under Section 85 read with Section 87-B 
of the C. P. C. The Respondents in the 
Writ Petition are: (1) The Secretary to 
Govt. Ministry of Home Affairs, Govern- 
ment of India. New Delhi; and Nawab 
Mir Osman Ali Khan. H E. H. the Nizam 
the Vn, the ex-Ruler of Hyderabad, who 
baa, tiniut •iZreL. 

2. The petitioners prayed for the 
quashing of the orders of the Central 
Government refusing to give consent to 
sue the then ex-Ruler and for dedaring 
Section 87-B. C. P. C. as invalid and 
for the Issiiance of a Writ in the nature 
of Mandamtu directing the Ministry ol 
Home Affairs, Government of India, to 
accord such consent as was sought by 
the petitioners and for any other order 
as the Court may deem fit and proper in 
the circumstances of the case. 

3. On the death of the 2nd respon- 
dent. his successor, H. E. H. the Nizam 
the vm. who was recognised as such by 
the President under Article 366 (22) of 
the Constitution was sou^t to be Im- 
pleaded. 
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4. The Writ appeal and the writ 
petition raise a common question as to 
■whether H. K H. Nizam the Vin, the 
successor of H. E. H. Nizam the VII (2nd 
respondent in the writ petition) could be 
brought on record as his legal represen- 
tative and the writ proceedings continu- 
ed as against him. 

5. The relevant facts are these: Sar- 
dar Begum Sahiba died on 11th August, 
1950 issueless leaving her sister, Zainah 
Begum Sahiba, as her heir. Zainab Be- 
gum Sahiba died in February, 1956. The 
petitioner, as the heirs of Zainab Begum 
Sahiba, alleged that they are the lavidul 
claimants of the 'Matruka' of Sardar 
Begum Sahiba, which, according to the 
petitioners, was imder the supervision of 
BL E. H. Nizam the VII through the 
Saraf-e-Khas Estate Committea The 
petitioners, therefore, made an applica- 
tion to the Secretary to the Government. 
Ministry of Home Afiairs, Government of 
India, New Delhi, to give ■&em consent 
for filing a suit against Nawab Mir 
Osman Ali Khan, H. E. H. Nizam the 

ex-Ruler of Hyderabad. 

Ihe Government of India would ap- 
pear to have called for certain informa- 
tion from the petitioners and the Nizam 
the VII and refused to give consent, as 
sought, by their letter No. F.20/6/57- 
Pollni dated 1-4-1958. It w’ould appear 
that further representations were made 
to the Government of India and the 
petitioners were referred to the refusal 
of consent in their letter dated 1-4-1958. 
The petitioners have filed the vnit peti- 
tion on 25th February, 1966 challenging 
the refusal of consent by the Central 
Government referring to the letters 
afiarming their decision already commu- 
nicated in their letter dated 1-4-1958. 

6. The 1st respondent the Secretary 
to the Government Ministry of Home 
Affairs, Government of India, filed a 
counter stating inter alia in paragraph 4 
thus: 

"The Government of India in the Mi- 
nistry of Home Affairs by its letter No 
F.20/6/57-PoU.m dated 24-4-1957 request- 
ed -the petitioners to furnish documen- 
tary evidence to prove their claims. Cer- 
tain documents were produced by the 
petitioners in November, 1957. After a 
careful consideration of all the aspects 
of the case, the Government of India 
came to the conclusion that there were 
no valid grounds for granting consent to 
the petitioners to sue the Ruler of former 
Hyderabad State and the petitioners were 
accordingly informed in the Ministry of 
Home Affairs letter No. F.20/6/57-Poll.ni 
dated 1-4-1958 that the consent asked for 
cannot be granted. Similar requests 
made by the petitioners’ Advocates were 
also considered by the Government of 
India, and they were informed in Minis- 
try of Home Affairs Letters No, F.20/51/ 
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62-PoILin dated 17-9-1962 and F.20/18/ 
64-Poll.ni dated 16-3-64 and 31-8-1965, 
regretting the inability of the Govern- 
ment of India to revise their earlier deed* 
sion in refusing consent” 

It was further pleaded that Sec. 87-B 
C. P. C. was not repugnant to Articles 14 
and 19 (1) (f) of the Constitution of 
India as impugned by the petitioners and 
that the adequacy or otherwise of the 
reasons that weighed with the Centra] 
Government in withholding the consent 
are not_ justiciable in a Court of law. 
’The petition was also opposed on groimd' 
of delay and laches. It was at this stage 
that H. K H. the Nizam, the VH (2nd 
respondent in the writ petition) died and 
an application made to implead his suc- 
cessor. H. E. H. Nizam the VH!, was 
rejected by Krishna Rao, J. 

7. The first contention raised by Sri 
Sahgal was that Section 87-B of the 
Ci'vil Procedure Code infringes Articles 
14 and 19 (1) (f) of the Constitution of 
India. We cannot possibly entertain 
this challenge as the Supreme Court has 
held consistently that Section 87-B is 
not ■violative of these Articles of the 
Constitution. 

8. In Mohanlal v. Sawai Man Singhji, 
AIR 1962 SC 73. the Supreme Court re- 
jected the contention that Section 87-B, 
C. P. G was ultra ■vires of Article 14 of 
the Constitution. In Narottam Kishore v. 
Union of India, AIR 1964 SC 1590, the 
same ■view was reiterated by the Sup- 
reme Court The earlier decision in AIK 
1962 SC 73 was recalled and affirmed and 
further the challenge that Section 87-B, 
C. P. C. offended Article 19 (1) (f) of the 
Constitution was considered and reject- 
ed. In Tokendra Bir Singh v. Go'vt. of 
India, AIR 1964 SC 1663, the earlier 
decisions of the Supreme Court were 
recalled and it was held that the provi- 
sions of Sections 86 and 87-B, C. P. C 
were constitutional and valid. 

9. The learned Counsel, Sri Sahgal, 
however, relies on the observations in 
the judgment of the Supreme Court 
while discussing the partial or condi- 
tional consent to the institution of the 
suit in respect of some properties. The 
particular observations on which be las^ 
accent are these: 

"It is plain that Section 87-B is intend- 
ed substantially to save the Rulers of for- 
mer Indian States from harassment 
which would be caused by the institu- 
tion of frivolous suits; excepting cases 
where the claim appears to be frivolous 
prima fade, the Central Government 
should normally accord consent to the 
litigants who want to file suits against 
Rulers of former Indian States whenever 
it appears that the claims disclosed jus- 
tifiable and triable issues between them 
and the Rulers sought to be sued. Nor- 
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mally. it Is not the function of the Cen- 
tral Government to attempt to adjudi- 
cate upon the merits of the claim Intend- 
ed to be made by the litigants in their 
proposed suits; that is the function of 
Civil Courts of competent jurisdiction. 
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and further thus: 

"The authority conferred on the Cen- 


(b) Without prejudice to the conten- 
tion raised in paragraph (a) it Is alter- 
natively submitted that If this Hon’ble 
Court were to bold that the cause of ac- 
tion in the writ petition in law can sur- 
vive in that event in view of the fact 
that 1 have been recognised as the Euler 
and successor as admitted in the afhda- 
vit of the petitioners, de novo permis- 


tral Government under Section 87-B is, sion of the Government of India imder 


as we have observed in the case of Na- 
rottam Kishore Deb Verma, W. P. No. 87 
of 1962 dated 6-^1864, AIR 19S4 SC 
1590 out of time with the equality be- 
fore law which is guaranteed by Art. 14; 
and it may even afiect the litigants' fun- 
damental rights under Article 19 (1) (f) 
and (g), and so, it would be necessary for 
the Courts to exairane the validity of the 
orders passed under Section 87-B where- 
by consent has been refused in part 
only, with meticulous care.” 

These observations are plainly relevant 
to the case of according partial consent 
on an appraisal of the merits of the 
claim. These observations cannot, there- 
fore, be understood as In any way de- 
tracting from the repeated pronounce- 
ments of the Court affirming the validity 
of Section 87-B, C. P. C and tiiat Section 
87-B has not izifringed Articles 14 and 19 
(1) (f) of the Constitution as is sought to 
be contended now. Further discussion on 
this p^t is. therefore, unnecessary, 

10. The second question, which is vital 
to the detetmisiation of these matters is 
whether H. E, H. Nizam the Vm, the suc- 
cessor of late H. R H. Nizam the VVL 
could be brou^t on record as his legal 
represenative and writ proceedings con- 
tinued. 

11. The proposed legal representative, 
Nawab Mir Barkat All Khan. H. R H. 
Nizam tte YIU, filed a counter raising 
the ioUowlng objections. We prefer to 
extract here the pertinent parts of his 
counter-affidavit: 

1 wish to raise two fundamental ob- 
■VecSissEa ei t WNlimisa.’rj v-atjase efevit 
the xnaint^nability of the present peti- 
tion; 

(a) The main writ petition Itself is to 
qua^ letters of the Government of Inffia 
or to issue a writ In the nature of 
Mandamus directing the respondent No. 1 
Government of India to accord eanction 
to the petitioners to sue respondent Na 

2 in a Court of competent jurisdiction. 
The relief namely a direction to accord 
sanction to sue the deceased Nizam is 
purely personal and the cause of action 
in the writ petition does not and cannot 
in law Eiuvive. The writ petition auto- 
matically comes to an end and lapses 
and there Is no proceeding to be con- 
tinued. No question, therefore, of brin- 
ging me on record as a legal represen- 
tative can arise. 


Section 87-B, Civil I^cedure Code, is 
necessary in order to take proceedings 
against me. The petitioners have to ap* 
proach the Government for the requisite 
sanction and await a decision of the 
Government of India. In the absence of 
such sanction, no proceedings can be 
taken against me." 

We are convinced that these o^ectioni 
are substantial and are to prevail. 

12. H. R H. Nizam the VIII Is the 
ex-Ruler of Hyderabad State, By virtue 
of the Prudential declaration issued 
Under Article 866 (221, he Is entitled to 
personal privileges one of which is an 
immunity from dvil action. That the 
consent of the Central Government under 
Section 87-B, C. P. C. is necessary to 
take proceedings against Eulers of for- 
mer liidiaft States Is settled law. We, 
therefore, bold that, la his own indepen- 
dent right by virtue of the deelaratioQ 
of the President under Artide S66 (22) 
of the Constitution, he (Nizam the VIH) 
Is entitled to the personal privilege of 
immunity from dvil acUom The appli- 
cation made to sue the former K. R H, 
Nizam the VII cannot be proceeded with 
against ^ R H, Nizam the Vni. who 
has the same personal immunity as the 
former H. R H, Nizam the VII had. We 
do not conrider that a request made to 
sue H. R H. Nizam the VII cmdd, after 
his death, be transformed to a request to 
sue B. R E. Nizam the VIIL *1116 pre- 
sent application to Implead H. R H. 
Nizam the VUI as the legal representa- 
tive of late H. R H. Nizam the VU and 
continue the writ proceedings Is wholly 
tnrayas^sl^’:!/. wtih. tha, ■msAb It 

sue H. R H. Nizam the Vn. Kiirima 
Rao, has observed In rejecting the 
petition to implead H, R H. Nizam the 
vm as the legal representative oi late 
H, R H. Nizam the VII thus: 

"ZX 33C XX 

the prayer in the writ petition Is sped- 
Gcally for permission to sue the late 
Nizam vn by name and there Is no other 
prayer indicating that the suit Is intend- 
ed against the estate of the late Nizam. 
Under these drcianstances. the relief 
sought was purely persond against the 
second respondent and hence the peti- 
tioners are not entitled to continue the 
proceedings against his successor. The 
only remedy of the petitioners Is to ap- 
ply for a fresh sanction to sue the pre- 
sent Nizam under Section 87-B o{ the 
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Code of Civil Procedure. For these rea- 
Bons, I dismiss this petition.” 

These observations of Krishna Rao, J., 
express the same view as we have taken. 

13. Our attention has been drawn 
particularly to the counter-afBdavit filed 
by H. E. H. Nizam the VIIl in the writ 
petition, wherein it was stated that a 
letter had been received from the Mi- 
nistry of Home Affairs infomainfi him 
that the petitioners had filed an appli- 
cation to the Government of India for 
permission to sue him imder Section 
87-B of the Civil Procedure Code. This 
is confirmed in the reply-affidavit. We 
are inclined to say that the ■ petitioners 
have taken appropriate steps to seek the 
consent of the Central Government, 
which, in our view, is the right step to 
taka The matter is said to be imder 
consideration of the Central Government, 
We have no doubt that the Central Gov- 
ernment will consider the application of 
the petitioners in the light of the judg- 
ment of the Supreme Court in AIR i9M 
SC 1663. 

14. Mr. Sahgal has addressed a parti- 
cular request to us that the matter may 
be disposed of expeditiously. We are 
sure that the matter will be attended to 
as early as possible. For these reasons, 
we dismiss the writ appeal We also 
dismiss the writ petition as infructuous. 
In the circumstances, there will be no 
order as to costs. 

TyN/D.y.C. Writ Petition and 

Appeal dismissed- 


AIR 1969 ANDHRA PRADESH 109 
(V 56 C 33) 

P. JAGANMOHAN REDDY, C, J. AND 
KUPPUSWAMI, J, 

K, Vishwanatham, Petitioner v. State of 
Andhra Pradesh and another. Respon- 
dents. 

Writ Petn. No. 1148 of 1965, D/- 26- 
10-1967. 

Constitution of India, Art, 309, Provi- 
so — Power under, whether sovereign 
legislative power — Special Rules for 
Andhra General Service Class IX, R. 8 
— General Rules for the State and Sub- 
ordinate Services Rules, R. 22 — Dele- 
tion of R. 8 of Special Rules in 1965 
with retrospective effect from 1-1-1961 — 
Validity — Governor or any person no- 
minated by him has no power to make 
rules with retrospective effect under 
Art. 309 — Observations of Dwivedi, J., 
in AIR 1962 All 328, Dissented from. 

The State Government in preparing a 
panel of names from among the Section 
OfBcers of the Secretariat for appoint- 


ment to the posts of Assistant Secretaries 
for the year 1964-65 in the year 1964, 
did not include the name of the petitioner 
though he was the ‘semor-most among 
the scheduled caste employees eligible 
for appointment to the 9 th, 16th and 
22nd vacancies in a cycle of 25 vacan- 
cies in accordance with R. 8 of the Spe- 
cial Rules for Andhra General Service 
Class IX read with R. 22 of the General 
Rules for the State and Subordinate Ser- 
vice Rules. When the selection of the 
panel was made by the Public Service 
Commission, the Chief Secretary to Gov- 
ernment, while sending a panel of names 
and indicating his own inclination did not 
send a separate panel of Scheduled Castes 
candidates qualified for being considered 
by P. S. C. and indicated by a letter 
dated 13-7-1964 that it has been decid- 
ed by the Government not to apply the 
rule of special representation while mak- 
ing such appointments and that neces- 
sary amendments to the special Rules 
will be issued separately. Later on the 
Government deleted R. 8 of the Special 
Rules by G. O, M. S. dated 15-11-1965 
with retrospective effect to come into 
force on 1-1-1961. 

Held that the Governor or any person 
nominated by him had no power to make 
rules with retrospective effect under 
Article 309 of the Constitution. Hence 
it was directed that the State Govern- 
ment should refer the names of the Sche- 
duled Caste candidates who were eligible 
for appointment in question, to the Pub- 
lic Service Commission to consider the 
suitability or otherwise of the petitioner 
for including his name in the panel for 
the places reserved in cycle of 25 vacan- 
cies. (Paras 22, 23) 

The Constitution did not intend to con- 
fer upon the executive authority, name- 
ly, the President or his nominee, or the 
Governor or his nominee, sovereign le- 
gislative power; and particularly having 
regard to the power the President or 
the Governor, could confer on their res- 
pective nominees, it cannot be so presum- 
ed. In these circumstances, the Gover- 
nor has no power to make ex post facto 
or retroactive rules. Case law discussed. 
Observations of Dwivedi, J., in AIR 
1962 All 328, Dissented from. (Para 22) 

The proposition that all law is pros- 
pective unless it is given retrospective 
effect by an authority vested with a 
power to give retrospective force, ad- 
mits of no doubt. The power to enact 
retrospective legislation is inherent in a 
sovereign legislature acting within the 
ambit of its legislative power. The 
power conferred on the Governor or his 
nominee under the proviso to Article 309 
is - not a sovereign legislative power, 
though it may be a power to make a law, 
if a rule made by him has^ that effect. 
This power is not co-extensive with or 
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coeval or similar to, the power conferred 
on the legislature Rules made in exer- 
cise of the powers conferred under Art 
309 certainly have statutory force just in 
the same way as rules made in exercise 
of the powers conferred under any sta- 
tute. But it is far from saying that 
sovereign powers to legislate have been 
conferred on the Preadent or the Gover- 
nor. (Paras 11, 12. 18) 

The proviso to Article 309 Itself has 
made a distinction between the powers to 
be exercised by a sovereign authority, 
L e.. the legislature, and those to be exer- 
cised by the Governor or his nominee, as 
the rules made by the Governor or his 
nominee are subject to any enactments 
that may be made by the legislature 
This dearly evinces an Intention not to 
confer sovereign legislative powers on 
the Governor. The Constitution makers 
could not have intended to confer an 
unfettered legislative power on the Pre- 
sident or the Governor under the provi- 
so to Art 309, similar to that conferred 
on the Parliament or the Legislature of 
a State. They have particularly taken 
care to use the word "Act” with refer- 
ence to the legislature while they used 
"rule’' with reference to the Governor or 
his nominee and this is further empha- 
dsed under the proviso to Art. 309 by 
the fact that the rules made by the Gov- 
ernor or his nominee are to have effect 
only subject to the provisions of any Act 
of the appropriate Legislature The cir- 
cumstance that the power to make a nile 
Is conferred not only on the President or 
the Governor but on any nominee of his 
Is a strong indication that the power was 
not intended to be co-extensive with or 
of the same nature as the lesdslative 
jiower of sovereign legislatures. (Para 13) 
Cases Referred: Chronological Paras 
(1967) W. A. No. 29 of 1965 etc - 
D/- 6-4-1967 (AP), Sriharinaidu V. 

Govt, of Andhra Pradesh 8 

(1966) AIR 1966 SC 1942 (V 53)= 

(1963) 1 SCR 64, B. N. Nagarajan 
V. State of Mysore 9, 21 

(1965) AIR 1965 SC 136 (V 52)= 

(1964) 7 SCR 549. Raghavendra 
Rao V. Deputy Commr. South 
Kanara 18 

(1965) AIR 1965 Guj 23 (V 52)= 


ILR (1963) Gui 1204 (FB). A. J. 

Patel V. State of Gujarat 18 

(1965) AIR 1965 Mys 65 (V 52). 

Siddappa v, Venkatesh 20 

(1964) AIR 1964 All 356 (V 51), 

Vidya Sagar v. Board of Revenue 19 
(1963) AIR 1963 Mys 265 (V 50). 

Govindaraju v. State of Mysore 20 
(1963) AIR 1963 Punj 298 (V 50) 

=1LR (1962) 2 Puni 642. Dr. 
Pralap Singh v. State of Punjab 17 
(1963) AIR 1963 Punj 345 fV 50)= 

ILR (1963) 1 Puni 621. State of 
Punjab T. Ram Prashad 15 


a962) AIR 1962 AU 328 (V 49)= 

ILR (1962) I AU 793 (FB), Bam 
Autar V. State of U. P. 19 

a961) AIR 1961 SC 751 (V 48)= 

(1961) 2 SCR 679, State of U. P. 

V. Babu Ham 13 

(1961) 1961 AC 297, Smith v. 

Callender II 

(1870) 40 LJQB 28=6 QB 1, Phil- 
lips V. Byre 14 


D, Narasaraju and A. Subbarao, for 
Petitioner, Advocate General, lor Respon- 
dents. 

P. JAGANMOHAN REDDY, C. J.:— 
The petitioner is an Adi Andhra belong- 
ing to a scheduled caste. He is in the 
service of the Government of Andhra 
Pradesh, having entered It as a lliwer 
Division clerk in the Revenue Depart- 
ment of East Godavari District on 15-4- 
1940. He was subsequently promoted as 
an Upper Division Clerk in 1950 and 
thereafter transferred to the Development 
Department in the Secretariat Service in 
a similar post in 1954. On 31-12-1955. 
he was promoted as a Section Officer. 
It is the petitioner’s case that the Gov- 
ernment of Andhra Pradesh, in preparing 
a panel of names from among Sec- 
tion Officers of the Secretariat for ap- 
pointment to the Posts of Assistant Sec- 
retaries for the year 1964-65 In the year 
1964, did not include the petitioner’a 
name, though he is the seniennosl among 
the Scheduled Caste employees eli^ble 
for appointment to the 9lh. 16th and 
22nd vacancies In a cycle of 25 vacan- 
cies of the posts of Assistant Secretaries, 
in accordance with Rule 8 of the Special 
Rules for Andhra General Service Class 
IX. (hereinafter referred to as the "Spe- 
cial Rules”) read with Rule 22 of the 
General Rules for the Stale and Subor- 
dinate Services Rules (hereinafter refer- 
red to as the "General Rules”). 

Even when the Government made tem- 
porary apDointments pending selection by 
the Andhra Pradesh Public Service 
Commission, it made appointments in 
contravention of the statutory rules and 
executive Instructions contained in their 
Memoranda Nos. 2273/62-B (General Ad- 
ministration (Services-D) Department 
dated 19-7-1963 and No. 3743/63-1 Gene- 
ral Administration (Services-D) Depart- 
nsent dated 13-9-1963 in the last of 
which, it staled that the rules of reser- 
vation must be foUowed when making 
appointments even on a temporary basis 
In spite of several representations, no 
luUce was taken of the claim of the peti- 
tioner, and the Government gave an cn- 
dorsMnent to the petitioner staling that 
his case for selection to the post of an 
Astistant Secretary would be considered 
In due course, and ignoring his rights, a 
panel was finally approved and appoint- 
ments were made in pursuance thereof 
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on 1-3-1965. It is therefore prayed that 
a direction be given to the Government 
to follow Rule 8 of the Special Rules 
read with Rule 22 of the General Rules 
in preparing a panel for appointment ol 
Assistant Secretaries from among the 
Section Officers for the year 1964-65 by 
including the petitioner’s name for se- 
lection by the Andhra Prad^h Public 
Service Commission to a post in the 9th 
vacancy in the cycle of 25 vacancies and 
that pending disposal of the writ peti- 
tion, to direct the Government not to 
make fmlher appointments to the posts 
of Assistant Secretary. 

2. According to the petitioner in his 
reply affidavit to the counter of the 1st 
respondent. Government of Andhra 
Pradesh, ^ writ petition having been 
admitted, two weeks tme was taken by 
the Government for filing a coimter, and 
in the meanwhile the Government dele- 
ted Rule 8 of the special Rules by G. O, 
Ms. No. 2066 General Administration 
(Services-B) Department dated 15-11-1965 
with retrospective eSect to come into 
force on 1-1-1961. 

3. The Government’s attitude was that 
there were only two Section Officers be- 
longing to the schedvded castes in the 
Departments other than Law and Finance 
viz., (1) the petitioner and (2) EL Laksh- 
mana Rao, that their ranking was 183 
and 212 respectively in the common sem- 
ority list of all the Departments except 
Law and Finance, _ that in view of the 
heavy responsibilities attached to the 
post of Assistant Secretary to the Gov- 
eminent, a policy decision was taken by 
the Government not to apply the rule 
of special representation for purposes of 
appointment to the category of Assistairt 
Secretaries to Government, even though 
the Special Rules provide for the same 
In furtherance of that policy. Rule 8 of 
the Special Rules was deleted from 1-1- 
1961. It was stated that the name of the 
petitioner was included in the list of eli- 
gible Section Officers, Le., those who have 
put in more than 5 years service as Sec- 
tion Officers, and that the same was smt 
to the Andhra Pradesh Public Service 
Commission, that the Public Service Com- 
mission was also informed of the Gov- 
ernment’s decision not to apply the rule 
of special representation in respect of 
appointments to the category of As^- 
tant Secretaries to Goyemment and that 
necessary action will be taken to amend 
the Special Rules suitably, that eligibr- 
lity by itself does not entitle the Sec- 
tion Officers automatically to the ap- 
pointment, and that the Public _ Service 
Commission will have to consider ffie 
suitability of the candidates from a list 
of eligible candidates. 

4. "We give below Rule 22 of ffie 
General Rules and Rule 8 of the Special 
Rules: 


Rule 22: 'Where the Special Rules lay 
down that the principle of reservation of 
appointment shall apply to any service, 
class or category, appointments thereto 
s h all be made on the following basis. 

(a) The rmit of appointment for the 
purpioses of this rule shall be hundred of 
which fourteen shall be reserved for the 
Scheduled Castes, three shall be reserv- 
ed for Scheduled Tribes and the remain- 
ing eighty-three shall be Med on tho 
basis of merit 

(b) The claims of members of the 
Scheduled Castes and the Scheduled 
TMbes shall also be considered for the 
eighty-three appointments which shall 
be filled on the basis of merit; and where 
a candidate belonging to a Scheduled 
Caste, or Scheduled Tribe is selected on 
the basis of merit, the number of posts 
reserved for Scheduled Castes or Sche- 
duled Tribes as the case may be, shedL 
In no way be affected. 

(c) Appointments under this rule shall 
be made in the order of rotation specified 
below in every cycle of twenty-five 
vacancies: — 

1 Open Competition, 

2 Scheduled Tribes. 

3 to 8 Open Competition. 

9 Scheduled Castes. 

10 to 15 Open Competition. 

16 Scheduled Castes. 

17 to 21 Open Competition- 

22 Scheduled Castes. 

23 to 25 Open Competition. 

(d) If a qualified and suitable candi- 
date belonging to any of the Scheduled 
Castes or the Scheduled Tribes is not 
available for appointment in the turn al- 
lotted for them in the cycle, the turn 
will lapse and the vacancy shall be filled 
by a candidate of the next turn in the 
order of rotation. No account shall be 
taken of any lapsed turns of the Sche- 
duled Castes or of the Scheduled 'Tribes." 

Rule 8: "The rule of reservation of ap- 
pointments {General Rule 22) shall apply 
separately to recruitment by transfer or 
promotion, as the case may be, to each 
of the following two categories; namely:- 

(1) Deputy Secretaries to Government, 
not borne on the Indian Administrative 
Service Cadre, and 

(2) Assistant Secretaries to Govern- 
ment in all the Departments of the Sec- 
retariat taken together as one unit other 
than Law and Finance Departments 
where the rule shall apply separately to 
each of the above two categories, each of 
the said two Departments taken as a 
separate unit.’’ 

5. It will be observed that the clai m s 
of the candidates belonging to the Sche- 
duled Castes and Scheduled 'Tribes, 
though reserved in accordance with Rule 
22. would be considered in a unit of 100 
in every cycle of 25 vacancies in accord- 
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Slice with Rule (c); nonetheless, under 
clause (b) oi Rule 22. for the remdning 
83 appointments, Le., after deducting the 
reservations for the Sdieduled Castes 
and Scheduled Tribes from 100, if a can- 
didate belonging to the Scheduled Caste 
or Scheduled Tribe Is selected on the bas- 
ts of merit, they have to be appointed 
without In any way affecting the reserva- 
tion for the Scheduled Castes or Schedul- 
ed Tribes. In so far as appointments to the 
reserved posts are oincemed candidates 
Qualiffed and suitable will be appointed. 
Under cl (d) of R. 22, if qualiii^ and 
suitable candidates are not available for 
promotion in the turn allotted for them 
in the cycle, their turn vnll lapse and the 
vacancy will be filled by candidates in 
the neirt turn in order of rotation. 

6. The question now for conrideratlon 
is whether a Scheduled Caste candidate 
can be said to be available for appoint- 
ment. only if he is in the first 100 quali- 
fied candidates, or whether any person 
qualified irrespective of what his sernorl- 
ty is, can be considered as being suitable 
for the reserved post We do not think 
It was seriously contended that the per- 
sons to be conridered for reserved posts 
should fall within any particular unit, 
because when the rule specified a unit of 
100, it only refers to the unit of appoint- 
ment and not to the availability of the 
candidates. The 25 appointments or the 
100 appointments can be made from any 
number of candidates who are qualified, 
depending upon their suitability lor filling 
poris whether by open competition or by 
virtue of the reservation. In this viev^ 
under Rule 22 of the General Rules read 
with Rule 8 of the Spedal Rules, the 
petitioner woxild be qualified for being 
conridered by the Public Service Com- 

wWch would have to determine 
whether he is suitable for appointment 

7. But it may be stated that the Gov- 
ernment had taken a policy decision even 
earlier, L e.. from December 1962, not to 
enforce the reservation, and were giving 
effect to it each year by executive ins- 
tructions. When the selection of the 
panel was made by the Public Service 
Commission, the Chief Secretary to Gov- 
ernment, while sending a panel of names 
and indicating his own inclination did not 
send a separate panel of Scheduled Castes 
canditiates qualified for being considered 
by the Public Service Commission, be- 
cause. as he said in his letter No. 3390/63 
dated 13-7-1964 it has been decided by 
the Government not to apply the rule 
special representation while making ap- 
pointments to the category of Assistant 
Secretaries to Government and that ne- 
cessary amendments to the Special Rules 
lor the Andhra General Service CL IX 
will be Issued separately,” and "the pre- 
sent panel may therefore be prepa^ 
without following the rule of reserva- 


tion as was done previously.” In view 
of this categorical direction by the Chief 
Secretary on behalf of the Government, 
the Public Service Commission could not 
have considered and In fact we are cer- 
tain that it did not consider, case of the 
petitioner or any other Scheduled Castes 
candidate for 9th or 16th vacancy. 


8. If this was the only point to be 
considered in this writ petition, we woidd 
have had no difficulty hut it is contend- 
ed on behalf of the Government that 
alnce the rule has been amend^ with 
retrospective effect, the petitioner has no 
right to be considered for a reserved post. 
Mr. Narasaraju, on the other hand sub- 
mits firstly, that at the time when the 
Public Service Commission was consider- 
ing the panel, the rule was in existence and 
It was bound to consider the suitability 
of the petitioner for being Included in 
the panel, and since it has not done so, 
the panel as now approved Is bad; 
secondly, that the Governor has no power 
to delete the rule with retrospective 
effect In other words, the question 
wWdi we are called upon to consider is 
whether the Governor or any person no- 
mi»ted by him has power to make rules 
retrospective effect under Article 
309 of the Constitution. It is contended 
by tte leamrf Advocate General, keep- 
“8 fS the decision of a Bench of 
Writ Nos. 

29 of 1965 eta D/- 6.4-1967 (AP), Srihaii- 
. . V; Government of Andhra Pra- 
desh. that the power of the Governor as 
toe executive head and a delegate or 
donee under a statute of the legislature 
of a State Is different from the power of 
the Governor as a direct recipient of the 
power to make rules, under the Constitu- 
tion. According to the learned Advo- 
cate-GeneraL the power of Governor or 
any other wrsoa whom he may direct to 
make nffes. Is coevaL co-extensive and 
shnilar to the power of the legislature to 
« 9 flierefore. he contends 

th^the rules made by the Governor with 
retrospective effect are valid. 


, Narasaraju, however, submits that 
JPery larvae of the Article 
309 shows that the Rule is not treated as 
^to the Act of a Legislature and 
toe ttovernor or any person directed by 
him 13 therefore, not conferred ^th a 
power to give retrospective effect to the 
rules made by him. In the unreported 
Judgment, to which reference has al- 
ready been made, the question that fell 
xor^ consideration was whether the exe- 
cutive can withdraw a notification giving 
exemption from tax retrospectively. The 
learned Advocate General had contended 
In that case that a rule or notification 
made in exercise of the powers confer- 
red by a Statute when made, has the 
force of law and is as If enacted by toe 
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Annexure P refers to Annexure VI dated 
22-10-55 and insists that there can be 
no relaxation in the matter of qualifi- 
cations and the source of recruitment. 
Annexme Q makes only a query whe- 
ther the Government sanction referred 
to the post of the Secretary to the Chief 
Justice-cum-Stenographer or a separate 
post in the Selection Grade of Stenogra- 
phers. Government replied as per An- 
nexnre E, that Government sanction for 
the Selection Grade Stenographer was 
for the post of Secretary to the Chief 
Justice-cum-Stenographer only and not 
an additional Selection Grade post. An- 
nexmre R seeks to explain that any Ste- 
nographer whether of Selection Grade, 
Grade I (Senior or Junior) or Grade II, 
when attached to the Chief Justice as 
Private Secretary may be given the 
Gazetted status as in the case of their 
coimterparts in the Secretariat attached 
to the kfinisters. It is clear that the sub- 
stantive post is that of the Selection 
Grade Stenographer and^ that grade has 
been introduced (vide Annexure P dated 

6- 8-58) in the High Court while the total 
strength remained seven as before. Ihis 
improvement in the Stenographers’ ser- 
vice was in pursuance of the demand for 
giving incentive to the Stenographers in 
&e High Court. When this notification 
with the various improved grades was 
made applicable by the Governor’s order, 
the Stenographers in the. Cadre of the 
Hi g h Court would naturally look forward 
to the boons available therein. It \vill de- 
feat the very pu^ose of the notification 
registering an improvement in their 
grades if someone from outside the cadre 
bears away the bell and steals a march 
over those for whom the battle has been 
won. Annexure R cannot be interpreted 
to mean and substitute for a sanction of 
an eighth post in the Stenographers’ 
Cadre. All that is meant was that who- 
ever was appointed to' the Selection Grade 
would not fill an extra post. One of the 
posts in Grade I (Senior or Junior) in 
terms of the notification dated 22-10-55 
would be upgraded to the Selection Grade. 
It further indicated that if the High 
Court desired, the Selection Grade Ste- 
nographer attached to the Chief Justice 
might be also the Secretary. It was not 
possible to pick up the new grade from 
the notification and treat it in an isolated 
way discarding the conditions for the re- 
vised grade. Under Article 229 of the 
Constitution the Governor has to approve 
this revision relating to salaries eta, and 
those rules prescribing the conditions can- 
not be given a go-by. The orders dated 

7- 5-59 somehow lost sight of the notifi- 
cation dated 22-10-55, specifically refer- 
red to in Annexure P which was the new 
charter of salaries for the employees of 
the High Court subject to the conditions 
set out therein. This , would not have 

1969 Assam & Naga./3 HI G — ^14 


State (Goswami J.) A.&N. 33 

happened if proper rules were framed in 
terms of the Government notifications so 
far as relating to salaries; then one would 
not require to hunt up for the actual 
position by perusal of several notifica- 
tions and correspondence. This contro- 
versy would have died a natural death, 
if such rules as laid down imder Artide 
229 of the Constitution were even later 
framed and published. It was, therefore, 
open to the High Coiurt to submit a pro- 
posal to the Government for the post of 
the Secretary to the Chief Justice giving 
him the pay scale of Selection Grade, if 
it so desired, but instead it allowed the 
temporary post to lapse witii effect from 
24-8-59 and the order dated 7-5-59 result- 
ed in adding one more post to the stren- 
gth of the Stenographers’ Cadre, which 
the Government rightly pointed out as 
being without the approval of the Gover- 
nor. 

21_. I am, therefore, dearly of the 
opinion that there was no sanction for 
the post in which the petitioner was ap- 
pointed as per order made by Sinha, C. 
J., on 7-5-59 and consequently, the two 
orders dated 7-5-59 (Annexures S and T) 
have no legal force being not in confor- 
mity with the provisions of Artide 229 
of the Constitution. That being the posi- 
tion Mehrotra, C. J.’s order dated 27-9- 
61 restoring these void orders has no 
effect in law and must be held to be non 
est. I am further of the opinion that 
Deka, C. J., was competent to review the 
order of Sinha, C. J., and his order vacat- 
ing Sinha, C. J.’s order is not open .to 
question as being without jurisdiction. 

22. In the result, I agree with the 
order passed by Nayudu, J., as he then 
was, and order that the Rule be discharg- 
ed without costs. 

23. It may, however, be hoped that 
the Government of Assam may consider 
about the hardship caused to the peti- 
tioner on account of the finandal im- 
plications consequent on the reversal of 
the orders of Sinha, C. J. and Mehrotra, 
C. J., for wliich the petitioner was not 
at all to blame. 

KSB Rule discharged. 


AIR 1969 ASSAM AND NAGALAND 33 
(V 56 C 8) 

P. K. GOSWAkH AND M. C. 
PATHAK, JJ. 

Bijoy Krishna Paul, Petitioner v. State 
of Assam and others, Opposite Parties. 

Civil Rule No. 458 of 1966, D/- 1-4- 
1968. 

Minimtmi Wages Act (1948), Ss. 5(1) (b) 
and 5(2) — Prescribing bimimum Wages 
for Bidi Manufactory — Notification 
dated 6- 6-1966 about proposed minimum 
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rates puhlished on 22'>6-1966 In Assam 
Gazette — Ob}eelion invited to be re« 
ceived by Govemmeot for consideration 
on or before 20-8-1968 — Bequiretnent 
of S. 5(1)^) not fuliillcd — Final notifi- 
cation dated 12-10-1966 under S. 5 (2) 
silent about consideration by Government 
of any representation — Procedure laid 
down under Ss. 5(l)fb) and 5(2) not fol- 
low^ — All procedure laid down in Act 
must be stririly complied with by Govern- 
ment — Notifications held to be invalid 
and most be quashed under Art. ^6 ol 
Constitution ~ (Constitution of India. 
Art. 226). (Paras 5. 6) 

K. P. Sen, for Petitioner, G. K. Tatuk- 
dar. Sr. Govt Advocate, for Oppodte 
Parties. 

GOSWAMI, J.: — This is an application 
under Article 226 of the Constitution of 
India directed against the two notifica- 
tions ot the State Government promul- 
gated under the Minimum Wages Act 


as the Act 

2. The first Impugned notification was 
published In the Assam Gazette on 22nd 
June. 1966 and it will be useful to quote 
the same in extenso: 

"ShlUong. Wednesday, June 22, 1966, 
l5t Aftadha, 1888, S, K 

The 8th June, 1966, 

No. GUt 634/65/15. In exercise of the 
powers conferred by Section 3 (1) <al read 
with Section 5 (1| (b) of the Minimum 
Wages Act 1948 (Act XI of 1948). as 
amended, the Governor of Assam Is 
pleased to publish the following proposed 
minimum rates of wages to be fixed In 
respect of the employment in Bid Mak- 
ing industry in the whole State of Assam. 

Any obiection. comment or criticism 
in this respect Is invited and may be re- 
cdved by the Governtnent (or consido- 
ration on or before 20th August 1666. 


BCHEDOIjS 


Serial No. Category of employeea. 

A. 1 1. Bid! Maker 

2. Checker 
8. Toaster 
4 Packer 

5. Cleaner 

6. Gerk (Koa-Matrio) 

7. Gerk (Matnculate) 

The above rates are Inclusive ol the 
payment of weekly off day and no sepa- 
rate payment would be necessary on this 
account. 

The daily wages of the workers ahould 
be calculated by dividing the monthly 
wage by twenty-six. 

The above daily rates shall be payable 
without atiecting existing tasks and hours 
of works. 

The second impugned notification was 
puhlished in the Assam Gazette of Octo- 
ber. 12 . 1966. and may also be set out: 

"No 41. Shillong, Wednesday. October 
12, 1966. 20th Aswina, 1888, S. E. 


All inelnsiye minimum ratal 
of wages. 

Ea. 2.76 per 1000 Biais. ‘ 

•> 76.00 per moaih. 


e 100.00 per tnonth. 

• 126.00 per month. 

The 28th September, 1966. 

No.GLB 634/65/25. In exercise of the 
powers conferred by sub-section (2) of 
Section 5 of the Mmimum Wages Act, 
1948 (Act XI of 1948), the Governor of 
Assam is pleased to fix the following 
rates of Minimum Wages the same having 
been previously published with Notifica- 
tion NoGLR 634/65/15 dated the 8lh June 
1966. as required under Clause (b) of sub- 
section (1) of the said section In respect 
of the employment In Biri Alaking In- 
dustry in the whole State of Assam 
which shall take effect from the date of 
publication of this Notification. 


BCHEa>lJLB 


Beri&i No. 
A 


Category of employeea. 

1. Bid] Maker 

2. Checker 
8. Toaster 
4. Backer 
6. Cleaner 

6. Geek (Non-Matrie) 

. Gerk (Matriculate) 


All IncInsiTe tnintmxnn rates 
of wages 

Bs. 2.75p. (Rupees Two and eerenty. 
fire paise) only per 1.000 Bidlfl. 

Es 75.00 (Bupees Se7anty.fi7e) 
per month. 

Ea. IDOAt (Rupees one hundred} 
per m mth. 

Ba. 125.00 V Rupees one fansdred 
twentyAre) per month. 
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B. The above rates are inclusive of 
the payment of weekly off day and no 
separate payment would be necessary on 
this account. 

C. The daily wages of the Workers 
should be calculated by dividing the 
monthly wage by twenty-six. 

The above daily rates shall be payable 
without affecting existing tasks and 
hours of works.” 

3. Briefly, the facts are that the Gov- 
ernment intended to prescribe Minimum 
Wages for Bidi Manufactory which Is a 
scheduled employment as enumerated in 
the Act. It is not disputed by Mr. Sen, 
the learned Counsel for the petitioner 
that Bidi Manufactory is a scheduled em- 
ployment That being the position, it is 
stated by the petitioner that the Govern- 
ment intended to fix the minimum rates 
of wages for this industry and with that 
end in view, wanted to take action under 
Section 5 (11 (a) of the Act and indeed 
by letter dated 12th August, 1965, (An- 
nexure D). asked the petitioner Associa- 
tion to send names of their representa- 
tives to serve in a committee which will 
be set up by the Government under Sec- 
tion 5 (1) (al of the Act. In pursuance 
of such a notice from the Government, 
the petitioner also conveyed their will- 
ingness to co-operate and submit names 
of representatives to be included in such 
a committee, by their letter dated 28th 
August, 1965 (Annexure E). The peti- 
tioner’s case is that the Government after 
some time gave a complete go-by to this 
intention of theirs and published the first 
notification (Annexure G) dated 8th June, 
1966, whereby they changed their mind 
and pubUshed various proposed minimum 
rates of wages for this industry in the 
Assam Gazette and called for represen- 
tations on or before 20th August, 1966. 

The petitioner having seen this notifi- 
cation Immediately reacted to the pro- 
posal by their letter dated 9th July, 1966, 
(Annexure HI, and raised objection to 
Government’s changing their intention in 
that behalL 'The petitioner claimed that 
the only reasonable way in the circum- 
stances to fix the minimum rates of wages 
was to constitute a committee under Sec- 
tion 5 (1) (al of the Act and to fix the 
minimum wages thereafter under Section 
6 (2) after considering the advice of the 
committee. Although it would have been 
expected that the Government would 
reply to this letter, the same, however, 
remained unheeded. Instead, the Gov- 
ernment came in with the impugned 
notification dated 28th September, 1966, 
(Annexure I), published in the Assam 
Gazette on October 12, 1966, which has 
already been quoted above. Mr. Sen, the 
learned Counsel for the petitioner, raises 
various questions objecting to these noti- 
fications and to the wages which are noti- 
fied in the final notification. It is not 
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necessary to take all those points into 
consideration, as will be noticed present- 
ly, the controversy may be disposed 
of by a reference to Section 5 (1) (b) and 
Section 5 (2) of the Act 

4. Mr. Sen’s argument in this context 
is that the notification dated 8th June, 
1966, published on 22nd June, 1966, is not 
in conformity with Section 5 (1) (b) of 
the Act We have, therefore, to read 
Section 5 of the Act, which is as fol- 
lows: 

"5.(1) In fixing minimum rates of 
wages in respect of any scheduled em- 
ployment for the first time under this Act 
or in revising minimum rates of wages 
so fixed, the appropriate Government 
shall either — 

(a) appoint as many committees and 
sub-committees as it considers necessary 
to hold enquiries and advise it in respect 
of such fixation or revision, as the case 
may be, or 

(b) by notification in the Official Ga- 
zette, publish its proposals for the infor- 
mation of persons likely to be affected 
thereby and specify a date, not less than 
two months from the date of the noti- 
fication. on which the proposals will be 
taken into consideration. 

(2) After considering the advice of the 
committee or committees appointed under 
Clause (a) of sub-sec. (1). or as the case 
may be, all representations received by 
it before the date specified in the noti- 
fication under Clause (b) of that sub- 
section, the appropriate Government 
shall, by notification in the Official Ga- 
zette, fix, or, as the case may be, revise 
the minimum rates of wages in respect 
of each scheduled employment, and tm- 
less such notification otherwise provides, 
it shall come into force on the expiry of 
three months from the date of its issue 


Keeping the provisions of Section 5 in 
the forefront, Mr. Sen submits that the 
notification under Section 5 (1) (b) giv- 
ing the dates for submission of objec- 
tions on or before 20th August, 1966, is 
bad in law inasmuch as the reqxurement, 
which is mentioned in Section 5 (1) (b), 
that "not less than two months” from 
the date of the notification should be 
given for the purpose, has been flagrantly 
disobeyed. The learned Senior Govern- 
ment Advocate appearing for the oppo- 
site party, submits that although the 
notice has been published in the Assam 
Gazette on June 22, 1966, the date of 
the notification is 8th Jime. 1966. He re- 
lies on the expression "the date of the 
notification” mentioned in Section 5(l)(b) 
and submits that all that the law con- 
templates is that "not less than two 
months’ time” should be counted from the 
date of the notification and not from the 
date of the publication of the same in 
the Assam Gazette. 
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In order to appredate the rival sub- 
missions in this behalf, it is necessary to 
remember that the obiect of the hlini- 
mum Wages legislation is to fix minimum 
rates of wages for the scheduled indus- 
try and in that behalf these wage legisla- 
tions are more or less reasonable restric- 
tions imposed in the way of the em- 
ployers in conducting their business. In 
this view of the matter, an elaborate pro- 
cedure has been prescribed under the 
hlinimum Wages Act, which has got to 
be strictly complied with before Mini- 
mum Wages of description are fixed. 
It is noteworthy that if the employer, 
who is under legal obligation to pay the 
prescribed Minimum Wages to his em- 
ployees in accordance with the provisions 
of the Act, disobeys these directions, be 
ran be prosecuted under the law. It is, 
therefore, clearly necessary that the Gov- 
ernment in making these notifications, 
for prescribing the wages under the Act, 
punctiliously follows the letter of the law 
and strictly complies with all the proce- 
dure laid down in the Act 
5. The learned Senior Government 
Advocate next contends that the two 
months should be counted la days and 
the notification being published on the 
50th day Is not Invalid in law. Unfortu- 
nately. however, the words used In the 
notification are "not less than two 
months” from the date of the notifica- 
tion. "Month” under Section 3 (35) of 
the General Clauses Act, shall mean a 
month reckoned according to the British 
calendar. In that view of the matter, the 
two months must be calculated from 
22nd June, 1966. the date of the publi- 
cation. wMch should be reckoned as the 
date of the notification within the mean- 
ing of the ezpresrion under Section S (1) 
(b). In the nodfication, tlus date b there- 
fore clearly deficient by one day, and it 
does not fulfil the requirement of not 
being less than two months from the 
date of the mttification. Serious objec- 
tions could be made by those people who 
wanted to represent even on the last day 
If they so wished. Another striking fac- 
tor in this case Is that apart from the 
final notification dated October 12. 1965, 
we do not find anything on records that 
representations were received by the 
Gkivemment which they bad the oppor- 
tunity to consider. 

It is perhaps for this reason that the 
final notification does not shcjw that the 
Government had considered the repre- 
sentations received The notification Is 
absolutriy silent on the point and does 
not spe^ about consideration being ^ven 
to any representation in this behalf. Sec- 
tion 5 (2) of the Act. as Is noticed earli^ 
reqiares the Government to take into 
consideratioa the representations received 
by them before the date specified la the 
notification under Section 5{1) (b). Ev» 


in this view of the matter, the notifica- 
tion shows a patent infirmity. We are 
clearly of the opinion that the notifica- 
tions of the State Government (An- 
nexures G and I) are inv^d In law in- 
asmuch as they have not followed the 
procedure laid down. undeT Sections 5(11 
(b) and 5 (2) of the Act, and in that view 
of the matter, these notifications are lia- 
ble to be quashed in exercise of our 
t»wers under Article 226 of the Con^- 
tution. and which we hereby do. It will 
be open to the State Government, if they 
so desire, either to invoke Section 5 CD 
(a) or 5 (D (b). as the case may be, and 
then take into consideration all relevant 
matters, as may be applicable, in con- 
formity with section 5 (2) of the Act be- 
fore they come out with a notification 
prescribing minimum rates of wages for 
the scheduled industry. 

6. The application is accordingly al- 
lowed- The impugned notifications Ko. 
GLR.634/65/15 dated 8th June. 1966 and 
No. GLR.634/65/2S dated 28th SeptembCT, 
1966, are hereby qxiashed. There will be 
no order as to costs. 

SSG/D.V.C, Petition allowed. 
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P. K. GOSWAMI AND IL G 
PATHAK, JJ. 

NIrcswar Gogol, Petitioner v. State of 
Assam. Opposite Party. 

Criminal Revn. No. 90 of 1965, D/- 24- 
5-1968. 

Criminal P. & (1898), Ss. 231, 252, 

251-A — Cases instituted on 'Police re- 
port’ — Expression 'Police Reporti — 
Meaning — Offences under Assam Opium 
Prohibition Act ^ — Report of excise 
officer tbougb be is inveried with powers 
of a police officer for purposes of investi- 
gation of olicnees is not a police report 
•— Procedure to be followed is one Irid 
down by S. 251(b) — Criminal Revision 
108 of 1963 (Assam) D/- 17-1-1964, Over- 
ruled. 

Exdse officer's report even though he 
may be invested with the powers of a 
Police Officer for the purposes of inves- 
tigation and even thoi^h he may have 
actually investigated the case under 
Chapter XTV of the Criminal P. C, 
cannot be equated with a Police report 
In order to have the status of a Police 
report as contemplated under Sec. 251A 
of the Criminal P. C., it miast not only 
be made on the conclusion of the inves- 
tigation under Chapter XIV of the Code 
but also the Investigation concerned 
must be conducted by a PoUce Officer 
and not an Excise Officer exercising the 
powers of a Police Officer. The above 
IL/JL/E254/68 
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conclusion VTill not be disturbed if cog- 
nizance is taken of such a report either 
under Section 190 (1) (a) or under Sec- 
tion 190 (1) (b) of the Criminal P. C. 
Consequently the Magistrate commits no 
irregularity in proceeding with the trial 
of the accused trader Section 252 of the 
Criminal P. C. and succeeding sections. 
AIR 1962 SC 276 and Cri. Appeal No. 201 
of 1963 D/- 11-12-1964 (SC) & AIR 1945 
PC 18, Rel. on; Cri. Revn. No. 108 of 
1963 D/- 17-1-1964 (Assam), Overruled. 
AIR 1958 Cal 213 & AIR 1963 Madh Pra 
337, Explained. (Paras 9 and 10) 

A perusal of Ss. 22, 26, and 5 (a) of the 
Assam Act indicates that offences under 
the Assam Opitim Prohibition Act will 
have to be investigated according to the 
provisions of the Criminal P. C. subject 
to any exceptions or any modifications 
of the manner or place of investigation 
contained in the Assam Act itself. In the 
absence of any procedure for investiga- 
tion laid dovvn in the Assam Act, it fol- 
lows that while investigating offences 
imder fee Assam Opium Prohibition Act, 
fee officers must, when so doing, comply 
wife Section 5 (2) of the Criminal P, C. 
which provides for investigation of 
ofiences against ofeer laws. This being 
fee position, provisions of Chapter XIV 
so far as they are applicable to an inves- 
tigation of an offence xmder fee Assam 
Act, must be complied with. Not hav- 
ing made any provision for fee mode of 
investigation, it is left under Sec. 25 (3) 
of the Assam Act to fee officer named 
therein to take such measures as may 
be necessary according to law. If this 
is fee only guide iinder the Assam Act 
to these officers for the purpose of car- 
rying out investigation of offences under 
fee said Act, the procedure may vary 
with each officer’s understanding of 
what the law is. The procedure laid 
down carmot be left so vague as feat. In 
absence of anything to the contrary in 
fee Assam Act, it will be inctunbent on 
the officers investigating offences raider 
the Assam Act to follow the procedrae 
laid down for investigation of cognizable 
offences under the Code of Criminal Pro- 
cedure and these provisions are to be 
foimd in Chapter of the Code. 

(Para 7) 

The expression 'Police report’, which 
Is not d^ned in the Criminal P. C. 
should be given a popular and accepted 
meaning which is in best accord with 
fee common iraderstanding of people. By 
long-drawn process of reasoning the ex- 
pression 'Police report’ should not be 
given a meaning which does not fulfil 
the first essential, namely feat it must be 
a report of a police officer enrolled or 
appointed as such and without any veil 
whatsoever. Besides, refusal to give an 
ordinary and natraal meaning to fee ex- 
pression "Police report” and equating an 


(Goswami J.) A. & N. 37 

Excise officer’s report wife a Police re- 
port will result in drastic consequences 
^ectrag the procedure of a criminal 
u 1 j Excise officer’s report Is 

held _ to be a Police report, the case be- 
rag instituted on such a report, an ac- 
cused will be deprived of a right to 
Iraow what the evidence of the prosecu- 
tion witnesses on oath will be before 
framing of fee charge and also to cross- 
examne them at feat stage. Attributing 
such a meaning to an expression in ab- 
sence of a clear definition in the Code 
and thereby causing prejudice to an ac- 
cused in a criminal trial should be al- 
ways avoided. AIR 1962 SC 276, Refer- 

(Paras 8, 9) 

Cases Referred: Chronological Paras 
(1964) Cri Appeal No. 201 of 1963, 

D/- 11-12-1964 (SC), Amal Shah 
v. State of Madhya Pradesh 12 

(1964) Cri Revn. No. 108 of 1963, 

D/- 17-1-1964 (Assam) 11 

(1963) AIR 1963 Madh Pra 337 
(V 50)=1963 (2) Cri LJ 629, 

Sardar Khan Multan Khan v. State 8 
(1962) AIR 1962 SC 276 (V 49)= 

1962 (1) Cri LJ 217, State of Pun- 
jab V. Barkat Ram 8 

(1958) AIR 1958 Cal 213 (V 45)= 

1958 Cri LJ 622, Premchand 
Khetry v. The State 8 

(1945) AIR 1945 PC 18 (V S2)= 

46 Cri U 413, Emperor v. Nazir 
Ahmad 8 

J. P. Bhattacharjee, for Petitioner; D. 
K. Hazarika, Jr. P. P., for fee State. 

GOSWAMI, J.: — This Criminal Revi- 
sion is directed against the judgment of 
conviction under Section 5 (a) of the 
Assam Opium Prohibition Act (Assam 
Act XXII of 1947), hereinafter called fee 
'Assam Act’, and the sentence of rigo- 
rous imprisonment for four months and 
a fine of Rs. 200/-, in default rigorous 

imprisonment for another two months. 
This is the modified sentence passed by 
the learned Sessions Judge in appeal in 
place of the earlier sentence of rigorous 
imprisonment for one year and a ffiie of 
Rs. 200/-, in default rigorous imprison- 
ment for two months, passed by the Sub- 
divisional Magistrate, Sibsagar in fee 
original trial. 

2. The facts are very brief. The 

Excise Inspector of Sonari accompanied 
by fee Assistant Excise Inspector and 
some constables searched the house of 
the petitioner, hereinafter called the ac- 
cused, on 13th October, 1963 and reco- 
vered from inside his dwelling house one 
"Tema” containing six tolas of opiran. 
The opium was seized by the Excise Ins- 
pector and the accused was arrested. He 
was produced before a Magistrate on the 
following day. One witness was exa- 
mined by fee prosecution on that day 
and on Ms evidence a charge under Sec- 
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tion 5 (a> oi the Assam Act was framed 
against the accused to which he pleaded 
guilty. Even In his statement under 
Section 342 of the Code of Criminal 
Procedure, he admitted that the opium 
was found In his possession and that he 
had kept it with him for sale. The 
learned Magistrate accordingly convicted 
the accused on his plea of guilty under 
Sec. 5 (a) of 1he Assam Act and sentenc- 
ed as above. In appeal, the learned Ses- 
sions judge only considered the question 
of severi^ of the sentence and reduced 
the same as earlier noticed. 

3. This revision application came up 
before me while ritting singly and 
having regard to the question of law 
raised regarding the illegality of the 
whole trial. I referred the matter to a 
Division Bench, and that is how it has 
come before us now. 

4. It is contended on behalf of the 
accused that the entire trial was vitiated 
as the learned Magistrate failed to comp- 
ly with the mandatory prowslons of Sec- 
tion 251 (a) of the Code of Criminal Pro- 
cedure under which It is obligatory for 
the Magistrate to follow the proerfure 
laid down under Section 2S1-A of the 
Code of Criminal Procedure. 

6. It is apparent that In this case the 
learned Magistrate followed the proce- 
dure laid down under Section 2St (b) 
and consequently the procedure In con- 
formity with the provlrions of Sec. 252 
of the Code of Criminal Procedure Sec- 
tion 251 of the Code of Criminal Proce- 
dure reads as follows 
"251. In the trial of warrant-cases by 
Magistrates, the Magistrate shall. — 

(al In any case Instituted on a police 
report follow the procedure spediied in 
Section 25 1 -A; and 

fb) In any other case, follow the pro- 
cedure specified in the other provisions 
of this Chapter.” 

Section 251-A may also be set out: 
"251-A Procedure to be adopted In 
cases instituted on police report 

(1) When. In any case Instituted on a 
police report the accused appears or Is 
brought before a Magistrate at the com- 
mencement of the trial, such Magistrate 
shall satisfy himself that the documents 
referred to In Section 173 have been 
furnished to the accused, and If he finds 
that the accused has not been furnished 
with such documents or any of them, he 
shall cause them to be so furnished. 

(2) If. upon consideration of all the 
documents referred to In Section 173, 
and making such examination, if any of 
the accusi^ as the Magistrate thinks 
necessary and after giving the prosecu- 
tion and the accused an opportunity of 
being heard, the Magistrate considers the 
chaise against the accused to be ground- 
less. be shall discharge him. 


(31 If, upon such documents being 
considered, such examination, if any. be- 
ing made and the prosecution and the ac- 
cused being given an opportunity of be- 
ing heard, the Magistrate Is of opinion 
that there is ground for presuming that 
the accused h^ committ^ an offence 
triable under this Chapter, which such 
Magistrate is competent to try, and 
which, in his opinion, could be adequate- 
ly punished by him, he shall frame In 
writing a charge against the accused. 

(4) The charge shall then be read and 
explained to the accused and he shall be 
asked whether he is guilty or claims to 
be tried. 

fS) If the accused pleads guilty, the 
Magistrate shall record the plea and may. 
In his discretion, convict him thereon. 

Section 252 also should be set out: 

"252. (1) In any case instituted other- 
wise than on a police report, when the 
accused appears or is brought before a 
Magistrate such Magistrate shall proceed 
to hear the complainant (if any) and 
take all such evidence as may be pro- 
duced in support of the prosecution: 

Provided that the Magistrate shall not 
be bound to hear any person as complai- 
nant in any case in which the complaint 
has been made by a Court. 

» • • • BPf 

Under Section 254 of the Code of Crimi- 
nal Procedure, charge is framed when an 
offence appears to be proved after re- 
cording d 1 evidence in accordance with 
Section 252 of the Code of Criminal Pro- 
cedure. 

6. The offence charged Is under Sec- 
tion 5 (a) of the Assam Act and is a cog- 
nizable offence. The proc^ure which is 
to be followed in a trial of this offence 
Is also that of the warrant procedure. 
The only point therefore to be consider- 
ed b whether the offences reported by 
Excise Officers under various sections of 
the Assam Act are to be treated as 
offences instituted on a police report. 
Chapter VII of the Assam Act describes 
the procedure, namely. Power to Issue 
warrants (Section 19). Power of entry, 
search, seizure and arrest without war- 
rant (Section 20) and Power of seizure 
and arrest in public places (Section 21). 
Section 22 may be noticed: 

"22. Mode of executing warrants and of 
making searches and arrests. — The pro- 
visions of the Code of Criminal Proce- 
dure. 1898 (Act V of 1898), shall, in so 
far as they are applicable, apply to the 
execution of warrants and ni^ng of 
searches and arrests under this Act." 
Section 24 provides for report of arrest 
and seizure by the officer maldng arrest 
or seizure to his immediate official supe- 
rior within 24 hours. Section 25 pres- 
cribes for the riigpftga] of persons arrest- 
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ed and artides seized. Section 26 may 
be quoted: 

"26. Power to Invest Excise Officers. — 
The State Government may invest any 
officer of the Excise Department, not be- 
low the rank of Sub-Inspector, with the 
powers of an officer-in-charge of a Police 
Station for the investigation of offences 
under this Acl” 

Section 27 confers jurisdiction on 
different Magistrates to try offences and 
pass appropriate sentences authorised by 
the Act While dealing with the provi- 
sions for security from habitual offenders 
to desist from committing offences, cer- 
tain procedure has been laid down imder 
Section 11, and imder Section 11 (6) (ii) 
it is provided that the enquiry shall be 
made as nearly as may be practicable 
according to the procedure prescribed for 
the trial of warrant cases in the Crimi- 
nal Procedure Code, 1898. except that no 
charge need be framed. While dealing 
with extemment of habitual smugglers 
under Chapter VI, under Section 17, the 
provisions in Chapter V of this Act, in 
so far as they are applicable, have been 
made to apply to all proceedings under 
Section 16. It appears, therefore, that in 
express terms the procedure laid down 
under the warrant procedure has been 
provided for. only in respect of enquiry 
regarding the security and extemment 
proceeding before the Criminal Court. 
In other cases, the procedure laid down 
in the Criminal Procedure Code will 
govern and indeed there is no dispute 
that the case had to be tried following 
the warrant procedure. The only contro- 
versy raised in this case centres round 
the point whether Section 251 A or Sec- 
tion 252 and the succeeding Sections of 
the Criminal Procedure Code will apply. 

7. For the purpose of applying Sec- 
tion 251-A of Ihe Code of Criminal Pro- 
cedure. it must be clear that the case was 
instituted on a police report. What is 
the meaning of the expression, 'police 
report’? Does it mean any police report, 
that is to say, a report given by a police 
officer or is it a report which is submit- 
ted at the conclusion of an investigation 
under Chapter XIV and hence a report 
given imder Section 173 of the Code of 
Criminal Procedure? The argument on 
behalf of the accused is that since imder 
Section 26 of the Assam Act the Excise 
Officers are invested with the_ powers of 
an officer-in-charge of a Police Station 
for the investigation of offences under 
the Assam Act, they are Police officers 
for all purposes and are, therefore, re- 
quired under the law to carry out in- 
vestigation in accordance with the pro- 
visions laid down under Chapter XIV 
of the Code of Criminal Procedure. 

Chapter XIV opens with Section 154 
regarding information in cognizable 
cases. Under this section it is incum- 
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bent on the officer-in-charge of a police 
station to reduce to writing any infor- 
mation relating to. the commission of a 
cognizable offence given orally to him. 
and inter alia aiso to note the substance 
thereof in a book to be kept by such 
officer in such form as the State Govern- 
ment may prescribe in this behalf. He 
has also to_ follow various other proce- 
dure as laid down under various other 
sections in this Chapter. For example. 
Under Section 161 (3) the police officer 
may reduce into writing any, statement 
made to him in the course of an investi- 
gation, and if he does so, it is obligatory 
on his part to make a separate record of 
the statement of each such person whose 
stetement he records. Section 162 pro- 
vides that no_ statement made by any per- 
son to a police officer in the course of 
investigation, shall, if reduced into writ- 
ing. be signed by the person making It. 
The statements recorded under Section 
162 can be used only for the purposes 
mentioned and in conformity with the 
procedure laid down under this section. 

Under Section 172, every police officer 
making an investigation under this Chap- 
ter shall day by day enter his proceed- 
ings in the investigation in a diary, set- 
ting forth the time at which the infor- 
mation reached him, the time at which 
he began and closed his investigation, 
the place or places visited by him. and 
a statement of the circumstances ascer- 
tained through his investigation. Under 
this section, a case diary has to be main- 
tained by the police officer which may 
be sent for by the Criminal Court Sec- 
tion 173 may now be set out: 

"173. (1) Every investigation under this 
Chapter shall be completed without un- 
necessary delay, and, as soon as it is 
completed, the officer-in-charge of the 
police station shall 

(a) forward to a Magistrate empowered 
to take cognizance of the offence on a 
police report a report, in the form pres- 
cribed by the State Government setting 
forth the names of the parties, the nature 
of the information and the names 
of the persons who appear to be 
acquainted with the circumstances of 
the case, and stating whether the ac- 
cused (if arrested) has been forwarded 
in custody, or has been released on his 
bond, and, if so, whether with or without 
sureties, and 

fb) communicate, in such manner as 
may be prescribed by the State Govern- 
ment, the action taken by him to ffie 
person, if any, by whom the information 
relating to the commission of the offence 

was first given. 

• • ♦ » • 

(4) After forwarding a report under 
this section, the officer-in-charge of the 
police station shall before the com- 
mencement of the inquiry or trial fur- 



40 A. &N. Nireswar Goficfl ▼. State (Goswaml J.) 


A.LB. 


nish or cause to be fumisihed to the ac- 
cused, free of cost, a copy of the report 
forwarded under sub-section (1) and of 
the first information report recorded 
under Section 154 and of all other docu- 
ments or relevant extracts thereof, on 
which the prosecution proposes to rely. 
Including the statements and confessions, 
if any, recorded under Section 164 and 
the statements recorded under sub-seo* 
tion (3) of Section 161 oi all the persons 
whom the prosecution proposes to exa- 
mine as its witnesses. 

• • ■ a VI 

It will, therefore, appear that tinder 
Chapter XTV of the Cwe of Criminal 
ftocedure, an elaborate _ procedure is 
laid down fox investigation of ofiences 
by the police officer and it is to be seen 
whether all the procedure laid down in 
tids Chapter has to be complied with by 
the Excise Officers since they have been 
invested under Section 26 of the Assam 
Act VTith the powers of an officer-in- 
charge of a police station lor Investiga- 
tion of the oSenees under the Ass^ 
Opium I^ohibition Act 
a. The Assam Omum Prohibition Act 
is an Act to prohibit consumption (ex- 
cept for medidnal purposes) and smug- 
o( opium in the State Altbou^ 
U creates certain offences and elso pitH 
vldes for punishments, a detailed proce- 
dure for ifivestigatioa and trial of these 
offences is not to be found in the four 
comers of the Act In this connection ft 
^ convenient to set out Section 5 of the 
Code of Criminal Procedure: 

”5. (1) All offences under the Indian 
Penal Code shall be investigated, inquir- 
ed into, tried and otherwise dealt with 
according to the provisions hereinafter 
contained. 

(2) All offences under any other law 
Khali be investigated, inquir^ Into, tried 
and otherwise dealt with according to 
the same provisions, but subject to any 
enactment for the time being in force 
regulating the manner or place of In- 
vestigating. inquiring into, trying or 
otherwise dealing with such offences." 
From a perusal of the above provisions 
it is dear that offences under the Assam 
Opium Prohibition Act Will have to be 
investigated according to the provisions 
of the Code of Criminal Procedure sub- 
ject to any exceptions or any modifica- 
tions of the manner or place of investi- 
gation contained in the Assam Act It- 
selL We do not find any proviaCTi in 
the Assam Act regarding the procedure 
of investigation. Such a procedure of 
Investigation under the Opixim Act, 1878 
Is to be found under Sections 20 and 20-A 
to 20-1 of the lladhya Pradesh amend- 
ment of Section 20 of the Opium Act, 
and also Sections 20 and 20-A to 26-J cd 
the West Bengal amendment of Section 
20 of the Opium Act. 


It, therefore, appears that both in 
We^ Bengal and Idadhya Pradesh, so 
far as tri^ of offences under the Otdum 
Act, 1878, Is concerned, an elaborate 
proMdure for investigation is laid down 
and the same has got to be strictly fol- 
lowed. Under the West Bengal amend- 
ment. Section 20^ (1) requires a diary 
to be maintained and under Sea 20-J (2) 
the provisions of sub-section (2) of Sec- 
tion. 172 of the Code of Criniinal Proce- 
dure, 1898, are made applicable in the 
case of every such diary. Section 20-G 
of the West Bengal Act lays down the 
jurisdiction of Ma^strate on receipt of 
report from Excise Officer. Section 20-G 
Is as if a substitute for Section 173 of 
the Code of Criminal ftocedure and ful- 
fils the requirements laid down under 
Sections 170 and 173 of the Code of Cri- 
minal Procedure. In view of these pro- 
visions in the West Bengal amendment, 
the Calcutta High Court took the view 
that the report of an Exdse Officer is a 
Police report, but not so for the pianxises 
of Chapter XIV of the C^e of Criming 
Procedure. This is the view which vra^ 
taken by the Calcutta EQgb Court In thy 
case of Premchand Khe^ v. The Stat** 
AIR 1958 Cal 213, where the follow!^ 
passage ocouv cl 

"Section 26-G, Orttim Act, makes \ 
dear that although an Exdse Officer ma 
cot be a Police Officer in ^ct and in lavL 
the rexwrt made by him is to be deemed 
to be a report by a Police Officer for thl 
purposes of taking cognisance of thq 
offence reported. 1 

Although Section 20-G of the Opium 
Act makes an Excise Officer's report of 
an opium offence a report made by a 
Police Officer, it does not make it a 
'police report' in the spedal and restrict- 
^ sense of tiiat term as lued in the Code 
with respect to reports of offences made 
by the Police.” 

This view was taken in spite of the fact 
that the West Bengal amendment con- 
tained provisions almost aopro:dmating 
the procedizre laid down imder Chapter 
XTV of the Code of Criminal Procedure. 
The same view was taken by the Madhya 
Pradesh High Court, as will appear from 
a decision of that Court in the case of 
Sardar Khan Multan Khan v. State, 
AIR 1963 Madh Pra 337. The following 
observations In that decision are appo- 
eitK 

"Even In view of Section 20-G of the 
Opium Act, a complaint filed by an Ex- 
cise Officer under the Opium Act cannot 
be deemed a case instituted as a case on 
Police report as contemplated xmder Sec- 
tion 251-A, Cr. P. C.” 

This view was ti^en even though there 
were provisions in the Madhya Pradesh 
Act amend^ Section 20 of the Opium 
Act prescribing a detailed procedure of 
investigation similar to the West Bengal 
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amendment and closely resembling the 
procedure of investigation laid down 
under Chapter XIV of the Code of Cri- 
minal Procedure. 

Both in the Calcutta High Coxirt as 
well as in the Madhya Pradesh _ High 
Coint, the question had to be considered 
in the light of the provisions of the res- 
pective State amendments of the Oph^ 
Act whereby a special procedure of in- 
vestigation has been laid down for the 
two States. In the Assam Act there is 
no provision for any kind of investiga- 
tion of an ofience rmder the said Act. It, 
therefore, follows that while investigat- 
ing offences under the Assam Opium 
Prohibition Act, the officers must when 
so doing comply with Section 5 (2) of 
the Code of Criming Procedure which 
provides for investigation of offences 
against other laws in accordance wth the 
Code of Criminal Procedme. This being 
the position, provisions of Chapter XIV 
so far as they are applicable to an inves- 
tigation of an offence under the Assam 
Act, must be complied with. In this con- 
text an argument was advanced by the 
State that Chapter XIV c^ot be made 
applicable as the very basis of investiga- 
tion imder Chapter XTV is an informa- 
tion duly recorded under Section 154 of 
the Code of Criminal Procedure. In 
other words, ' no investigation xmder this 
Chapter, according to the learned Coim- 
sel for the State, can take place unless 
an information relating to the commis- 
sion of a cognizable offence has been re- 
duced to writing by an officer-in-charge 
of a police station. The submission is 
that informations regarding offences 
under Sec. 5 (a) of the Opium Act, as in 
the instant case, are boimd to be secret 
informations and if these are requtied 
to be written down md the man required 
to si^ these informations and other 
technical procedure as laid down under 
Chapter XTV is coinplied with, lot of delay 
in investigation will occur defeating the 
very objects of the Act in tr^dng to de- 
tect and prevent crimes of this descrip- 
tion. 

This argument is sought to be met by 
Mr. Bhattacharjee, the learned Counsel 
appearing as amicus curiae at the request 
of the Court, by referring to a decision 
of the Privy Coundl in the case of 
Emperor v. Nazir Ahmad, AIR 1945 PC 
18. It is useful to quote the following 
passage; 

"In the case of cognizable offences, re- 
ceipt and recording of a first information 
report is not a condition precedent to the 
setting in motion of a criminal investi- . 
gation. No doubt in the great majority 
of cases, criminal prosecutions are imder- 
taken as a result of information recmved 
and recorded in this way, but there is _no 
reason why the police, if in possession 
through their own knowledge or by means 
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of credible though informal intelligence 
which genuinely leads them to the belief 
that a. cognizable offence has been com- 
mitted, should not of their own motion 
undertake an investigation into the truth 
of the matters alleged. Section 157 when 
directing that a Police Officer, who has 
reason _ to suspect from information or 
otherwise that an offence which he is 
empowered to investigate imder Section 
156 has been committed shall proceed to 
investigate the facts and circumstances 
supports this view." 

It is true that there may be other diffi- 
culties and embarrassment in the way of 
the Excise Officers conducting investiga- 
tion under the Assam Opium Prohibition 
Act if the provisions laid down imder 
Chapter XTV have to be strictly complied 
with. ^ The question of embarrassment in 
investigation, if certain provisions of law 
are enforced, is a matter of policy which 
has got to be left to the Legislature and 
^e Courts cannot delve into that region 
in order to come to a conclusion in law. 
There is a lacuna in the Assam Opium 
Prohibition Act making no provisions for 
investigation of these offences and in 
absence of any special provisions in that 
behalf, the procedure laid down in the 
Code of Criminal Procedme is applicable. 
On the top of that, S. 26 of the Assam 
Act provides for investigating officers 
of the Excise Department not below the 
rank of Sub-Inspector with powers of an 
officer-in-charge of a police station for 
the investigation of the offences under 
this Act. 

Section 25 of the Assam Act also may 
be read in this connection: 

"25. Disposal of persons arrested and 
articles seized; — 

(1) Every person arrested and article 
seized under a warrant issued under 
Section 19 shall be produced with- 
in 24 hours of such arrest and sei- 
zure, exclusive of the time for actual 
transit, before the authority by whom 
the warrant was issued. 

(2) Every person arrested and article 
seized under Section 20 or 21 shall be 
produced within 24 hours of such arrest 
and seizure, exclusive of the time for 
actual transit, before the officer-in-charge 
of the nearest Police station or the near- 
est officer of the Excise Department em- 
powered under Section 26. 

(3) The officer to whona any person or 
article is forwarded this section shall, 
with all convenient despatch, take such 
measures as may be necessary for the 
disposal, according to law, of such per- 
son or article.” 

Not having made any provision for the 
mode of investigation, it is left ^der 
Section 25 (3) . of the Assam Act to the 
officer named therein to take such mea- 
sures as may be necessary accordmg to 
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law. If this is the only Ruide under the 
Assam Act to these officers for the pur- 
pose of carrying out investigation ol 
offences under the said Act. the proce- 
dure may vary with each officer’s under- 
standing of what the law is. The pro- 
cedure laid down cannot be left so vague 
as that. In absence of anything to the 
contrary in the Assam Act, it will be In- 
cumbent on the officers Investigating 
offences under the Assam Act to follow 
the procedure laid down for Investiga- 
tion of cognizable offences under the 
Code of Criminal Procedure and these 
provisions are to be found in Chapter 
XIV of the Code. Whatever justificatioD 
there may be for holding that the report 
of an Excise Officer under the West Ben- 
gal and the Madhya Pradesh Acts Is not 
a police report as contemplated under 
Section 251-A. as the same has not been 
submitted imder Section 173 of the Code 
of Criminal Procedure at the conclurion 
of an investigation under Chapter XTV 
of the Code but under Section 20-G of 
the Opium Act the said reasoning per se 
would not invert an Excise Officer’s re- 
Dort of M offence under the Assam Act 
a Police report to attract the pro- 
virions of Section 251-A of the Criminal 
Procedure Code. 

^th respect the dedrions of the Cal- 
cutta High Court and the Madhya Pra- 
desh High Court referred to above. In 
wew of the procedure laid down In the 
West Bengal and Madhya Pradesh Acts, 
are correct but these dedrions are of 
no assistance the present case to hold 
^t CTen under the Assam Act where 
ttiere is no trace of a procedure of inves- 
tigation laid down, the ratio deddendi of 
these cases will govera The • learned 
Judges of the Calcutta and Madhya Pra- 
desh High Courts had not to consider • 
case where there was no particular pro- 
cedure prescribed for investigation of 
cases under the Opium Act A question, 
therefore, still remains whether an Excise 
Officer’s report of an offence imder the 
Assam Act can be held to be a ‘polire 
report’ as contemplated under Section 
251-A of the Code of Criminal Procedure, 
The expression ‘police reporf in Section 
251-A must be a report emanating from 
a police officer as such. The fact that an 
Excise Officer is invested with the powers 
of an officer-in-charge of a Police Station 
does not make his report a Police report 
It will still be treated as an offence re- 
port submitted by an Excise Officer even 
though the Excise Officer may be Invest- 
ed with the powers of a Police Officer 
under Section 26 of the Assam Act and 
may when required carry on investiga- 
tion of the case under the provisions of 
the Code of Criminal Procedure as far 
as they are applicable:. Yet for this 
the report submitted by an 
ExQse Officer cannot be a PoUce report 
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under Section 251-A of the Criminal Pro-i 
cedure Code. The expression 'Police re- 
port. which is not defined In the Code 
of Criminal Procedure, should be given 
? poplar and accept^ meaning which 
m best accord with the common under- 
standii^ of peopla By long-drawn pro- 
cess of reasoning the expression 'Police 
report ^ould not be given a meaning! 
which does not fulfil the first essential, 
it must be a report of a 
police officer enrolled or appointed ai 
Mch aod without any veil whatsoever.! 
peir Lordships of the Supreme Court 
^d to coi^der in the case of State of 
P^jab V. Barkat Ram. AIR 1962 SC 276, 
whether the Customs Officer Is a PoUct 
Officer for the purposes of Section 25 of 
the Evidence Act Their Lordships at 
one place observed as follows: 

"The words •police officeri are there- 
^ not to be comtrued in a narrow 
w^, but have to be construed in a wide 
Md^pular sense, as was remarked in 
‘ “ 207. wh.r. 
a Heputy Commissioner of Police who 
was actually a police officer and was 
n^ly Invested with certain magisterial 
held to be r?o!ire 
offirer within the meaning of that ex- 
p^on in Section 25 oi th. 

S'^ expresslm 
PoUce report and equating an Excise 

drastic consequences affecting 
® criminal triaL If the 
Officer's report is held to be a 
TOlire report the case being instituted on 
Mch a report, an accused will be depriv-l 
^ ^hat the evidence 

kL prosecution witnesses on oath will 
'be before framing of the charge and also 
to CToss-examme them at that stage. At^l 
® meaning to an expres- 
definition In 
thereby causing prejudice 
to an accused to a cnmtoal trial should, 
be always avoided. We are. tberefore.1 
d^rly of the opinion that the Exdrel 
even though he may be' 
mvested ^th the powers of a poUce offi-l 
th ^e, P“n»ses of investigation and 
fwJi *5^^^ actually inves- 

Chapter XIV of 
the Code of Cpntoal Procedure, cannot 
vrith a police report In order 
to have the status of a police report, as 
Section 251-A Sf t^ 
Procedure Code, it must not 
^de on the conclusion of the 
h^tigation underOiapter XTV of the 
Cnmtoal Procedure but also the 
tave^ation conc^ed must be conduct- 
^by a PoUce Officer and not an 

powers of a PoUce 
^ above conclusion will not 
be disturbed if cognizance la taken of 
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such a report either xmder Section 190 
(1) (a) or imder Section 190 (1) (b) of the 
Criminal Procedure Code. Even assum* 
ing such a report to be a report of a 
police officer for the purpose of taking 
cognizance tmder Section 190 (1) (b), the 
legffi position is not at aU affected if such 
a report is treated as a complaint and 
taken cognizance of as such imder Sec- 
tion 190 (1) (a) of tile Criminal Proce- 
dure Code. Even if cognizance is taken 
under the latter section, there is no diffl- 
cidty as under Section 200 (aa) the Court 
is not required to examine the Excise 
Officer when the complaint is by a public 
servant Even treating it as a complaint 
there may not be any necessity for issue 
of process by the Magistrate under Sec- 
tion 204. Criminal Procedure Code as the 
Excise Officer is empowered to arrest a 
person (Sections 20, 21 of the Assam Act) 
and he can also forward such a person 
under Section 167 or under Section 170 of 
the Code of Criminal Procedure exeri^- 
ing some of the powers of investigation 
under Chapter XIV. If the expression 
'police report’ is interpreted in this man- 
ner, it will be in accord with the popu- 
lar sense of the term, will not result in 
prejudice to the accused unnecessarily 
and will also not affect the jurisdiction 
of the Magistrate in taking cognizance of 
the offence. * 

10. From the above discussion and 
for tile reasons indicated, the Magistrate 
has committed no irregularity in pro- 
ceeding with the trial of the accused 
under Section 252 of the Code of Crimi- 
nal Procedure and succeeding _ sections. 
The accused having pleaded guilty to the 
charge, which was framed on the evi- 
dence of a prosecution witness examm- 
ed in his presence, there was no illegality 
nor any irregularity in the trial and the 
conviction based on the plea of guilty 
is perfectly valid in law. 

11. Our attention was drawn on behati 
of the accused to a Single Bench deci- 
sion of this Court in Criminal Revn. No. 
108 of 1963 D/- 17-1-1964 (Assam), where- 
in a contrary view was taken relying on 
Section 26 of the Assam Act. For the 
detailed reasons appearing in the fore- 
going discussion, with respect, we are 
unable to agree with the aforesaid deci- 
sion of his Lordship. 

12. At the end. we may note that the 
view we have taken in this case of_ the 
procedure of trial to be adopted in an 
offence under the Assam Act, we under- 
stand is also in accord with a consistent 
practice which has been followed by the 
Excise Officers in bringing the offenders 
to book under this Act. It was also the 
earlier practice under the Opium Act, of 
course prior to the amendment • of the 
Code of Criminal Procedure in 1955 when 
the dichotomy of the procedure envisag- 


ed imder Section 251-A of the Code of 
Criminal Procedure was absent. We may 
also note that the Madhya Pradesh High 
Court and the Calcutta High Court were 
considering a case reverse of the kind in- 
volved in this petition. There the proce- 
dure followed by the Magistrate was 
under S. 251A and the grievcince was ffiat 
the procedure under S. 252 and succeed- 
ing sections was applicable, a view which 
found favour with the learned Judges of 
those Courts. We may also observe that 
their Lordships of the Supreme Court in 
Criminal Appeal No. 201 of 1963, (Amal 
Shah V. State of Madhya Pradesh) dated 
11th December, 1964 (SC), noticed the 
decisions of the Calcutta and the Madhya 
Pradesh High Courts, mentioned earlier, 
but left the matter open as the report in 
the case before their Lordships was one 
which was actually submitted by a police 
officer although relating to an Excise 
offence. 

13. In the result, the conviction and 
sentence of the petitioner are upheld and 
the petition is dismissed. The accused- 
petitioner shall siurender to serve out 
the sentence. 

We would like to place on record our 
appreciation of the valuable assistance 
rendered by Mr. J. P. Bhattacharjee, the 
learned Counsel appearing as amicus 
curiae at the request of the Court 
GGM/D.V.C. Order accordingly. 
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Second Appeal No. 24 of 1964, D/- 24- 
5-68, against order of Dist. J., L. A D., 
Gauhati, D/- 26-6-63. 

Contract Act (1872), Ss, 2 (h), 10 — 
Lease deed stipulating sale of land if 
lessor was ever required to sell and if 
lessee agreed to purchase at reasonable 
price — Stipulation no completed con- 
tract — No question of specific perfor- 
mance or violation of contract arises — 
(Specific Relief Act (1963), S. 13). 

Where a lease deed stipulates sale of 
the land if the lessor was ever required 
to sell and if the lessee agreed to_ pur- 
chase at a reasonable price, the stipula- 
tion cannot be a completed contract and 
hence no question of specific performance 
or violation of contract arises. (Para 11) 

The time at which the option is to be 
exercised is not a fixed period.^ The 
price is also not fixed and there is also 
no provision as to how ffie reasonable 
price wtil be determined in case of a 
dispute. Si nce the lessee is to buy only 

IL/KL/D848/68 
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U he agreed to do so, he is not bound to 
buy even if the land was offered. Thus; 
the stipulation cannot be a completed 
contract and there can be no question of 
specific performance or violation of con- 
tract AIR 1928 PC 174 & AIR 1933 Mad 
322 (FB) & AIR 1926 Llad 120 & AIR 
1931 Mad 799, Foil (Paras 8. 10 and 11) 
Cases Referred: Chronological Paras 
(19331 AIR 1933 Mad 322 (V 20)= 

ILR 56 Mad 433 (FB). Venkata- 
chalara Pillai v. Sethuram Rao 7. 8 
(1931) AIR 1931 Mad 799 (V 18)= 

1931 Mad WN 957. V. Alagarsam! 

Naidu V. Kathia Goundan 5, 6 

(1928) AIR 1928 PC 174 (V 15)= 

IIoR 51 Llad 533. Sakalagvma 
Nayudu v. Chinna Manuswaml 
Nayakar 7 

(1926) AIR 1926 Mad 120 (V 13)= 

1925 Mad WN 609, C. Govinda- 
swami Pillai v. Boraiswaml Mudaii S 
P. Chaudhury and B. Das. for Appel- 
lant; Dr. J. C. Medhi, S. K. Goswami, for 
Respondent No. 1; D. EL Sarma, for Res- 
pondent No. 2. 

JUDGMENT:— TWs is a second at>* 
peak The plaintiff’s case is as follows: 
The plaintiff took lease for 8 years of 4 
kathas of land of dag No. 399 of K. P. 
Patta No. 799 at Bharalumukh, Gauhati 
from defendant No. 1 for the purpose of 
constructing dwelling bouses. The lease 
was dated 9-6-39 and was duly register- 
ed. In pursuance of the terms of the lease 
the plaintiff spent about Rs. 500/- in fil- 
ling up the l^d and he constructed two 
houses of permanent natiire and a pucca 
latrine at a cost of Rs. 2500/-. There- 
after on 24-4-46 defendant No. I execut- 
ed and registered another lease In conti- 
nuance of the pre^oia lease. This second 
lease was for 4 kathas 7 lessas of land of 
the aforesaid dag and It was for 10 years 
with effect from 1st Bahag 1353 B. S. 

One of the terms of these leases was 
that if at any time the lessor wanted to 
sell the demised land she would sell the 
same to the lessee on payment of a rea- 
sonable price thereot In pursuance of 
the said terms defendant No. 1 sold 1 
katha 8 lessas of the denfised land to the 
plaintiff at Rs. 3500/- per katha by a re- 
gistered s^e deed dat^ 16-8-54. Defen- 
dant No. 1 further assured the plaintiff 
that if and when found necessary, she 
would sell the demised land to the pkun- 
tiff at a reasonable price. Then on receiv- 
ing an ejectment notice dated 24-11-56 
the plaintiff learnt that the defendant 
No. 1 purported to sell 1 katha of the 
demised l^d to defa^dant No. 2 by a 
s^e deed dated 1-^51 at R& 4000/-. 

The plaintiff was not aware of tiffs 
sale, nor the defendant No. 1 ever lo- 
loimed the plaintiff of her intention to 
the land in question. The defendant 
No. 1 by soling the said land to defen- 


dant No. 2 broke the tenns of the con- 
tract entered into with the plaintiff. The 
sale of the land by defendant No. 1 to 
defendant No. 2 was collusive and with- 
out consideration and fraudulent. The 
plaintiff therefore has prayed for speci- 
fic performance of the contract for sale 
and in the alternative a decree for 
Rs. 3000/- as compensation for breach of 
contract. 

2. The trial Court dismissed the suit 
on contest with cost. The first appellate 
Court upheld the dismissal of the suit, 
but relieved the plaintiff of the cost 
Hence this appeal by the plaintiff. 

3. The firrt Appellate Oaurt held that 
the plaintiff had no knowledge of the 
sale of the suit land by defendant No. 1 
to defendant No. 2. It fuller held 
defendant No. 2 was not a bona fide pur- 
chaser for value without notice. But the 
first Appellate Court dismissed the suit 
on the ground that no contract between 
the plaintiff and the defendant arose out 
of the stiptffation In the lease that if the 
lessor wanted to sell the land, she would 
eel] the same to the lessee on payment of 
a reasonable price thereof. 

4. The said stipulation which Is con- 
tained in paragraph 6 of the lease (Ex. 4J 
is in Assamese and it nms as follows: 

(Stipulation in para 6 of the lease was 
here quoted in Assamese.> 

(Be it stated that if L the first par^, 
am ever required to sell the land describ- 
ed in the schedule and if you, the second 
party, agree to purchase the same at a 
reasonable price. 1 shall sell it to you) 

5. In Interpreting the above stipiffa- 
tion the first Appellate Cotirt relied on 
two cases viz., C. Govindaswjimi Filial v. 
Doraiswami Mudaii. AIR 1926 bfad 220 
and V. Alagarsami Naidu v. Kathia Goun- 
dan. AIR 1931 Mad 709. In AIR 1926 
Mad 120 the stipulation was as follows: 

"If it so happ^ that I have to sell It 
(the property) out of necessity, I will 
sell It to you for Rs. 60 and 1 bind my- 
self to take the money from you and con- 
vey the land to you. I will give you ten 
days’ time from the date of my propos- 
ing to sell it within which time you 
should pay me the money and take the 
eale-deed from me. But If you fail to 
pay the money within 10 days I will 
overlook your right and claim and I will 
be at liberty to sell it as I li^” 

6. The Court held that this stipula- 
tion did not arooxmt to a contract at all, 
but it was only a blndir^ offer and that 
the docinnent could not be treated as a 
contract for there was nothing in !t to 
compd the defendant concerned to buy 
the property on the tenns set out In It, 
In Air 1931 hlad 799 the document con- 
tained the following stipulation: 

"As I have taken a sale deed from you 
of the site and the house mentioned be- 
low, I will be residing in the gaifi site 
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and house. While I so reside neither I 
nor my heirs shall mortgage or hypothe- 
cate or otherwise alienate the property. 
If myself or my heirs should not like to 
reside in the said site and house, we 
shall reconvey the property to you for a 
price not exceeding the sale price of Rs. 
60/-.” 

7. The Court observed that in this 
case there was no agreement absolutely 
binding on the purchaser to sell it with- 
in a particular time or at any time at 
all. He was bound to sell it back when- 
ever he thought of parting with the pro- 
perty. It was, therefore, held that there 
was no offer but only an undertaking to 
make an offer and thus there was no case 
for specific performance of contract. It 
may be noted that in both the above 
cases the decisions were of a Single 
Judge. The matter came up before a 
Full Bench of the same High Court 
(Madras High Court), in Venkatachalam 
Pillai V. Sethiuam Rao, AIR 1933 Mad 
322 (FB). In this case the Court refer- 
red to liie decision of the Privy Coundl 
in Sakalaguna Nayudu v. Chinna Munu- 
swami Nayakar, AIR 1928 PC 174. 

I may, therefore, first discuss the deci- 
sion of the Privy Coundl in that case. 
In that case the coimterpart to the sale- 
deed provided that the vendee should re- 
convey the property to the vendor after 
a period of 30 years from that date in 
case the vendor wished to have the pro- 
perty again and upon Ms paying a sum 
of Rs. 10,000/-. Their LordsMps held 
that it was not a case of a mere standing 
offer ‘by the vendee wMch could ripen 
into a contract to buy and sell only on 
the acceptance of that offer by the ven- 
dor by tendering of the purchase money. 
On the other hand, it was a completed 
contract between the parties. 

In this case the defendants were the 
sons of one VenkatapatM Naidu. By a 
deed dated 27th January, 1891, Venkata 
Subrahmanya Ayyar, on behalf of him- 
self and as guardian of his minor son 
Krishnaswami Ayyar sold the village of 
Siyatti to the abovementioned Venkata- 
patM for the .consideration of Rs. 10,000/-. 
On the same day the parties executed 
what was called a coimterpart document 
by which it was provided that Venkata- 
patM should reconvey the village to 
Venkata Subrahmanya after a period of 
thirty years from that date in case Ven- 
kata Subrahmanya wished to have the 
village again and upon Ms paying to 
VenkatapatM the sum of Rs. 10,000/-. 
The Privy Coimcil came to the conclu- 
sion that there was a completed contract 
made by that counterpart. In tMs con- 
nection the Privy Council observed as 
follows: 

"All the elements necessary to consti- 
tute a contract were present. There was 


an undertaking on the part of Venkata- 
patM to reconvey the village to Venkata- 
Eubrahmanya_ and Krishnasami in the 
event of their calling for conveyance at 
the time and upon the terms set out in 
the 'coimterpart document’. The time at 
wMch the option was to be exercised 
and the price wMch was to be paid for 
the property were specified.” 

8. It may be noted that in the stipu- 
lation in the lease Ex. 4 in the case be- 
fore me, the time at wMch the option is 
to be exercised is not a fixed period. Nor 
the price wMch is to be paid for the 
property is specified. It is said that rea- 
sonable price should be paid. But there 
is no provision as to how the reasonable 
price wiU be determined if there is a 
dispute. In the case of AIR 1933 Mad 
322 (FB), the stipulation was as follows: 

"If it happens that you or your heirs 
have to seR the property to others, then 
you must sell it to the plaintiff or his 
heirs for the above price and also for 
such price as may be determined by arbi- 
trators in respect of any building that 
may be constructed upon the land.” 

9. The Full Bench decided that this 
was a completed contract and made the 
following observation: 

"In the absence of any words to signify 
that the purchase was only optional with 
the plaintiff or his heirs, it would not be 
unreasonable to hold that under this con- 
tract the vendee was bound to make the 
offer for resale and the vendor was equal- 
ly bound to buy it, and we are prepared 
to hold accordingly,” 

10. In_ the stipulation wMch is imder 
my conrtderation, it is said that the 
lessee will buy the land if he agrees to 
do so. Obviously he is not boimd by this 
stipulation to buy the land even if it is 
offered to him. So, in brief, in the sti- 
pulation in the case before me (1) no 
time limit is fixed; (2) no price is speci-j 
fied; and (3) it is clearly said that the' 
lessee will buy it if he agrees to do so. 

11. In these circumstances, tMs stipu- 
lation cannot be a completed contract. 
There being no completed contract the 
question of specific performance or vio- 
lation of a contract carmot arise. I there- 
fore, find that the conclusion arrived at 
by the first Appellate Comt is correct 
There is no force in tMs appeal wMch is 
dismissed. There will, however, be no 
order as to costs. 

JRM/D.V.C, Appeal dismissed. 
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S. K DUTTA, C J. AND K. C. SEN, J, 
Bansi Ram Das, Petitioner v. Secretary 
to the Govt, of Assam Education (Gene- 
ral) Department and others. Opposite 
Parties. 

CivU Rule No. 319 of 1966, D/- 19-8- 
1968. 


(A) Constitution of India, Arts. 226. 

309 Fondamental Rules, Rule 56 

(Assam) — Memorandum under R. 56 
D/- 21-3-63 — Raising of superannuation 
age of all employees — Memorandum 
has force of law — Writ by employee is 
maintainable. 


Memorandum No. AAP 217/62/15 D/- 
21-3-1963 issued by the Government of 
Assam is certainly a general order to the 
eSect that the age-limit tor compulsory 
retirement of all Government employees 
who were efficient and physically fit was 
raised upto 58 years. This memorandum 
being issued imder F. R 56 has the 
force of law. Therefore It cannot be said 
that the memorandum Is a mere execu- 
tive Instruction, having no force of law 
and as such. It does not give a legal right 
to an employee. As such, relief can be 
sought for by the petitioner by way of a 
writ petition. 

If the Government wanted to extend 
the superannuation age of a particular 
employee, it could have acted under F. 
R. 56 and Issued an order in respect of 
that employee. It was not necessary to 
Issue a memorandum for such a purpose. 
AIR 1967 SC 1264, Explained. (Para 8) 

(B) Constitution of India. Arts. 14,16 — 
Memorandum dated 21-3-1963 issued by 
Govt, of Assam under F. R. 56 — Rais- 
ing of Superannnation age from 55 to 58 
years — Memorandum prescribing eOi- 
ciency and physical fitness test — Com- 
pliance with test by certain employees — 
Continuation of some of them and com- 
pulsory retirement of ^others — It is dis- 
g rimina inry aS OileDding Art. 14. 


Memorandum dated 21-3-1963 issued by 
Government of Assam under F. R. 56 
does not violate Arts. 14 and 16. A pro- 
cedure is laid down for testing the phy- 
sical fitness and efficiency of an employee 
who attains the age of 55 years. If he is 
found to be physically fit and efficient at 
this stage, his age of retirement must be 
58 years. No arbitrary discretion is 
given to the Government to pick and sack 
or to refuse such extenaon If an em- 
ployee is certified to have passed effl- 
dencv and physical fitaess tests. (Para 9) 
Where an employee who is found fit 
in the efficiency and physical tests as 
prescribed the memorandum, is com- 
pulsorily retii^ after the age of 55 years 
wtale other employees rimilarly placed 


are continued even after attaining the 
of 55 years, the action of the Govt, 
is discriminatory and violates Article 14. 
AIR 1968 SC 346 & AIR 1962 SC 630. 
Distinguished. (Para 12) 

(C) Constitution of India, Arts. 310, 13 
^ Memorandum D/- 21-3-1963 issued by 
Govt, of Assam under F. R, 56 — Com- 
pliance with test under memorandum by 
employee attaining 55 years — Entitled 
to continue in service upto 58 years 
Abridgment of his right under Art. 310 
is illegal. 

Once an employee attalidng 55 years 
of age is found fit in effidency and physi- 
cal fitness tests, memorandum dated 21-3- 
1963 issued by the Govt, of Assam under 
P. R. 56 gives right to such employee to 
continue in service upto 58 years. There- 
fore he cannot be compulsorily retired 
before 58 years on the ground that the 
pleasure of the Government, the Govern- 
ment may pick and choose any man lor 
hostile treatment. The exerdse of the 
pleasure of the Government under Arti- 
cle 310 is made subject to other express 
provisions in the Constitution. Therefore, 
in exerdse of Its pleasure, the Govern- 
ment cannot deprive a person of his fun- 
damental rights. In view of Art 13 also 
Governor’s pleasure cannot abridge a fun- 
damental right AIR 1967 SC 1643, FoU. 

(Paras 12. 14) 


Cases Referred: CTironoIogieal Paras 
(1968) AIR 1968 SC 346 (V 65)®. 

(1968) 1 SCR 349, State of Mysore 
V. Javaram 9 

0967) AIR 1967 SC 1264 (V 54)= 

(1967) 1 SeWR 665. t N. Saksena 
V. Stale of M. P. 3 

(1967) AIR 1967 SC 1643 (V 54)= 

(1967). 2 SCI 486, I* C. Golak 
Nath V. State of Punjab 13 

(1962) AIR 1962 SC 630 fV 49)= 

1962 Supp (1) SCR 498, Union of 
India v. P. K, Moore 10 


D. M. Sen, S. M. LaWri, N. M. Lahirt 
B. M. Mahanta and A. S. Bhattacharjee, 
Advocates, for Petitioner; B. C Barua, 
Advocate-General. G. K. Talukdar, Sr. 
Govt Advocate, A. M. Mazumdar, Jr. 
Govt Advocate, for Opposite Parties. 

DUTTA, C. J.:— This is a writ petltioD 
filed by one Sri Band Ram Das challeng- 
ing an order of the Government of Assam 
refusing to allow him to continue in ser- 
vice as Professor of Physics in the Govt 
Cotton College. Gauhati beyond the age 
of 55 years. The petitioner's case Is 
that he joined the Physics Department 
In the aforesaid college as a Lecturer 
in the year 1946 and was promot^ to 
the post of Professor and was confirmed 
in that post with effect from 1-8-60. The 
petitioner contends that during the time 
he worked as the Professor and the Head 
of the Department of Phyrics, the re^ts 
of his students at the Unlveisity examl- 
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nation were uniformly brilliant In the 
year 1965, the results of B.Sc. Part II 
examination were so excellent as to bring 
commendation from the Secretary to the 
Government of Assam in the Education 
Department vide Aimexure I to the peti- 
tion. It is further contended that being 
satisfied with his work, the Government 
of Assam allowed the petitioner to cross 
the efficiency bars in his pay scale. In 
1963. the Government of Assam decided 
to raise the retirement age of Govern- 
ment employees from 55 years to 58 
years, and those Government servants 
who were due to retire on or after the 
16th February, 1963, were allowed to 
continue until further orders. The Gov- 
ernment of Assam issued an office memo- 
randum dated the 21st March. 1963, (An- 
nexure 11) saying that it had been de- 
cided that the age of compulsory retire- 
ment of State Government servants 
should be 58 years. It was further said 
that this decision would apply to all Gov- 
ernment servants who retired or would 
retire on or after the 1st December, 1962. 
No Government servant would be entitl- 
ed to the benefit unless he was permit- 
ted to continue in service after the age 
of 55 years on the appointing authority 
being satisfied that he was efficient and 
physically fit for further Government 
service. It was also laid down in the 
memorandxim that the appointing autho- 
rity might require a Government servant 
to retire if he attained the age of 55 
years, on three months’ notice without 
assignment of any reason. The Govern- 
ment servant could also after attaining 
the age of 55 years voluntarily retire 
after giving three months' notice to the 
appointing authority. In the annexure 
to the memorandum the procedure to 
find out the efficiency and the physical 
fitness of the employee concerned was 
laid down. Persons in the pay scale as 
of the petitioner were to be tested as to 
their efficiency by a Board consisting of 
the Chief Secretary, the Secretary and 
the Head of the Department concerned. 
As regards physical fitness, such persons 
were to be examined by the Civil Sur- 
geon of the District in which they were 
posted. 

2. The petitioner was attaining the age 
of 55 years on 1-1-66 and he applied to 
the Government to regidarise his conti- 
nuance in service up to the age of 58 
years as per provisions laid down in the 
Government memorandum. Thereafter 
the petitioner underwent a medical exa- 
mination by the Civil Surgeon. Kamrup, 
who declared and certified him to be 
physically fit The efficiency of the peti- 
tioner was then tested by the Screening 
Board consisting of the Chief Secretary. 
Education Secretary and the Director of 
Public Instruction and he was found to 
be efBdent But yet the petitioner was 


informed by the Principal of the College 
by his Memo No. 840-41 dated 28-1-66 
that the Government had decided not to 
allow him to continue in service beyond 
the age of 55 yeara Thereafter the peti- 
tioner moved the Government and met 
the Chief Minister personally and pray- 
ed for reconsideration of his case. But 
the Government rejected the petitioner’s 
appeal by an order dated the 7th June, 
1966. Hence the petitioner has come be- 
fore this Court by this writ petition. 

3. Both Mr. Sen, the learned Counsel 
for the petitioner, as well as the learned 
Advocate-General have relied on the 
decision of the Supreme Court in the case 
of I. N. Saksena v. State of M. P., re- 
ported in AIR 1967 SC 1264. Hence I 
may refer to this case in some details. 
The appellant before the Supreme Court 
in that case was a District and Sessions 
Judge in the service of the State of 
Madhya Pradesh (hereinafter called the 
appellant). He would have in the normal 
course^ retired completing the age of 55 
years in August, 1963. But on February 
28. 1963 the Government of Madhya 
Pradesh issued a memorandum to all 
Collectors in the State. A copy of this 
memorandum was also sent to the Regis- 
trar of the High Coiu-t as well as the 
Finance Department and the Accountant 
General. The relevant part of this me- 
morandum was as follows: 

"The State Government have decided 
that the age of compulsory retirement of 
State Government’s servants should be 
raised to 58 years subject to tiie follow- 
ing exceptions. 

2 . ** »* »• 

3. •• ** *• 

4 _ •• •» « 

5. Notwithstanding anything contained 

in the foregoing paragraphs, the appoint- 
ing authority may require a Government 
servant to retire after he attains the age 
of 55 years on three months’ notice with- 
out assigning any reason the power 

will normally be exercised to weed out 
ui^uitable employees after tiiey have at- 
tained the age of 55 years. A Govern- 
ment servant may also after attaining 
the age of 55 years voluntarily retire 
after giving three months’ notice to the 
appointing authority. 

6. These orders will have effect from 
the 1st March. 1963. 

7. Necessary amendments to the State 
Civil Service Regulations will be issued 
in due course.” 

On September 11, 1963, the Govern- 
ment sent an order to the appeRant on 
the following terms: — 

"In pursuance of the orders contain- 
ed in General Administration Department 
memorandum No. 433-258-I(iii)/63 dated 
the 28th February. 1963. the State Gov- 
ernment has decided to retire you with 
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efiect from the afternoon of the 31st 
December, 1963." 

4. The above order was In terms of 
the 5th paragraph of the memorandum 
which said that the appointing authority 
might require a Government servant to 
retire after he attaint the age of 55 
years on three months’ noUce without 
assigning any reasotL On November 29, 
1963, another notification was issued 
amending F. R. 56. But the condition 
mentioned above viz. the power to re- 
tire an employee on three_ months’ 
notice was dropped from the said amend- 
ment. The appellant filed a writ peti- 
tion before the High Court challenging 
the Government order retiring him from 
service. His contention was that as the 
power to retire an employee on three 
months’ notice was deleted from the 
Rule, he could not be retired on such a 
notice. Secondly, he contended that os 
his retirement ca^ a stigma on him. 
retirement amounted to removal within 
the meaning of Article 311 of the Con- 
stitution. The High Court held that the 
order cast no stigma on the appellant. 
It also held that the memorandiun It- 
self was a Rule and as such the appellant 
was bound by it Thereafter the peU- 
tlooer appeal^ to the Supreme Court 
The Supreme Court accepted the view 
of the High Court that the retirement 
cast no stigma on the appellant But it 
rejected the contention that the memor- 
andum Its^ was a Rule. It held that 
the memorandvan was a mete execu- 
tive Instruction which, however, amoun- 
ted to a general order issued xmder F. R. 
56. It further held that by this general 
order the superannuation age of all em- 
ployees was raised to 58 and hence 
the appellant continued in service 
by virtue of toe memorandum till 
the amendment to F. B. 56 replaced the 
memorandum. Thereafter this amended 
F. B. 56 governed too case of toe appel- 
lant and as the amended Rule did not 
provide for termination of service on 
three months’ notice, the service of the 
appellant could net be so terminated. 

5. In Assam toe memorandum was 
Issued but F. R, 56 was not amended. 
The Assam F. R. 56 Is in the same terms 
as toe Madhya Pradesh F. R, 56, as It 
stood before the amendment. It is as 
follows: — 

"F. R. 56. — (al The date of compul- 
sorv retirement of a Government ser- 
vant b the date on which he attains the 
age of 55 years. He may be retained in 
service after this age with the sanction 
of toe State Government on public 
grounds which must be recorded In writ- 
ing. and proposab for the retention of a 
Government servant in serrice after tins 
age should not be made except in very 
special ri r t uirnirfaTi -<»<;- 


All persons who enter or have entered 
or are or have been re-employed In Gov- 
ernment service on or after toe 29tb 
April, 1041, shall be called upon to re- 
tire on attmning the age of 55 years or 
on the completion of total period of 30 
years qualifying service, whichever Is 
earlier. 

(b) Notwithstanding anything contain- 
ed in clause (a) a Government servant 
under suspension on a charge of mbeon- 
duct shall not be required or permitted 
to retire on reaching the date of com- 
pulsory retirement, but shall be retained 
in service until the enquiry into the 
charge concluded and a final order is 
passed thereon by competent authority," 

6. The memorandum Issued by the 
Government of Assam is on all fours 
with the memorandum issued by the 
Madhya Pradesh Government. Only in 
the latter memorandum the conditions 
laid down In paragraph 3 of the Assam 
memorandum were not there. The 
Assam Memorandum is as follows: — 
'’Government of Assam 
Appointment (A) Department: Appoint- 
ment Branch. No. AAP,2l7/62/l5, dated 
Shillong, the 21st March, 1963. 

OfSce memorandum 
Sub: Raising of age of compulsory re- 
tirement of State Government employees. / 
Government have been considering for 
sometime past the question of raising toe 
age of compulsory retirement of Govern- 
ment Servants from 55 years to 58 years. 
Sometimes back orders were issued that 
pending a final decision on the subject 
Government servants who are due to re- 
tire on or after 16to February, 1963 
should be continued in service until fur- 
ther orders. It has now been decided 
that the age of compulsory retirement of 
State Govemroenl Servants should be 58 
years. 

2. Thb decision will apply to all Gov- 
ernment Servants who retired or will 
retire on or after the 1st December. 1962. 
Govenunent servants who were on leave 
preparatory to retirement on 1st Novem- 
ber, 1962 will be entitled to thi«! benefit 
Government Servants who were on 
refused leave from a date prior to 1st 
December, 1962, will not be entitled to 
toe benefit of the increased age of com- 
pulsory retirement. This will also not 
apply in case of Government servants, 
who having- reached the age of super- 
annuation on a date prior to 1st Decem- 
ber. 1962, have been allov/ed extension 
of service. Persons who have been al- 
lowed to continue in service wde Gov- 
ernment Memo No. AAP.2I2/62-A, dated 
13th February. 1963 will be entitl^ to 
this benefit. 

_ 3. No Government servant vnll be en- 
titled to the benefit of the increased age 
of compulsory retirement unless he his 
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partition unless a son was bom to Pan- 
duran^. After Pandurang’s death, there 
was no chance of any coparcener coining 
into existence as the widows’ powers of 
adoption were at an end. The property 
must, therefore, be treated as separate 
property as defined by Mulla in 
Section 230 of his book in the extract 
quoted in the preceding paragraph. In 
1945-7 FOR 1==AIR 1945 FC 25, the^ 
Iiordships of the Federal Court have laid 
down that by 'separate’ property in Ihe 
Act it meant self-acquired property in the 
narrow sense. This narrow me an i n g can 
be found in MuUa at page 257 (Edition 
10th) where he says: 

"In practice the expression 'self-acquir- 
ed’ property is used as_ referring to pro- 
perty acquired by a Hindu by his own 
exertions without the assis tance of family 

funds.’’ ■ , . - r 

Thus, according to the decision of tne 
Federal Court the widows would only be 
entitled to share in the self-acquired pro- 
perty in the narrow sense and not the 
other separate property which^^will pass to 
the grandsons of Paindurang. 

12. Another decision which supports 
the contention urged on behalf of fte ap- 
pellant is the decision of Anto. ^a. m 
Chunduru Seshamma v. Chunduru^ama- 
koteswara Rao, AIR 

The Division Bench held that the Act 
does not deal with all kinds of propp^ 
of which a Hindu dies possessed. buD- 
section (1) of Section 3 of the Act deals 
only with the self-acquired property of 
a deceased Hindu and neither that sub- 
section nor sub-section (2) deals '=pth the 
two categories of separate property re- 
presented by what a Hindu liolds as a 
sole surviving coparcener and what ne 
has obtained at a partition _ as and lor 
Viig share. In corning to this cOTiclusicm, 
the Division Bench dissented from the 
view in the decision of the Madras Hi^ 
Court in A. N. Subramanian y. ^ b. 
Kalyanarama Iyer, AIR 1953 Mad 22 and 
Subramanian v. Kalyanarama AIK 

1957 Mad 456 as well as the view of the 
Orissa High Court in a decMon ^ Jogm- 
dra Nath Das v. Charan Das, AIR 1958 

Orissa 160. . j j. 

13. We have already referred to the 
previous litigation between the Partms m 
this very casa, ■which, came to this Court 
in the earlier round. The litigation be- 
tween them and the questions ni^ posed 
were discussed and considered but n<rt 
ultimately decided in 

decision, 1958 Nag LJ 416 (AIR 
Bom 346). After referring to_ the deci- 
sion of the Federal Court in Umayal 
Achi’s case, AIR 1945 FC 25 which seems 
to have given rise to divergent interpre- 
tation, the learned Single Judge has ob- 
served as follows in paragraph 12: _ 

"Question arose whether the ratio _ de- 
ddendi of that case was to be confined 
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only to property which devolved on a 
male Hindu as a sole surviving coparce- 
ner or was equally applicable to property- 
acquired by him on partition of joint 
family property. In the case before the 
Federal Court the dispute was between 
the -widow of a predeceased son on the 
one hand and the -widows and daughters 
of the deceased owner on -&e other, and 
the rule which found favour -with their 
Lordships was that proper^ held by a 
sole survi-ving coparcener was not "sepa- 
rate property” -within the purview of 
Section 3(1). It is true that -the Federal 
Court was not called upon to deal with 
the question of devolution of property ac- 
quired by a male Hindu on partition With 
his son or sons but it does emerge from 
the judgment in that case that in the con- 
text of Section 3(1) the two types of pro- 
perty were equated and it -will be notic- 
ed that they were bracketed throughout 
the discussion on the meaning of the ex- 
pression "separate property.” I am duti- 
fully bound to follow the decision and it is 
not open to me to express any opinion of 
my own on the question of the interpreta- 
tion of the expression "separate property”. 
An alternative argument advanced by Mr. 
Bhagade, learned counsel for the appel- 
lants, was that the Federal Court has not 
decided that the share acquired by a male 
Hindu on partition in a family governed 
by the Mitakshara is not separate pro- 
perty and I must distinguish that case 
and hold that it is separate property. Ah'. 
Bhagade’s first contention was that in 
•view of what has been stated in the judg- 
ment of the Federal Court in discussing 
the meaning of "separate property” it 
must follow that the share obtained by 
the father on a partition -with his son or 
sons is "an interest in a Hindu joint 
f amil y” and in the alternative he urged 
that the decision of the Federal Court 
should be distinguished.” 

"Now, speaking generally, the nature 
and incidents of such property held by 
a Hindu father must be ascertained as of 
the time when the question arises whe- 
ther it is separate property or joint family 
property, and I confess to some difficulty 
in acceding to this argument. The construc- 
tion urged has, of course, the merit 
of being a logical corollary to the narrow 
meaning of the expression "separate pro- 
perty” used in sub-section (1). Since 
tiiat expression has to be_ -understood in 
a narrow sense in sub-section (1) a parity 
of reasoning should apply and a com- 
prehensive meaning and -wide connotation 
must a-ttach to the words "interest m 
joint family property” in sub-section (2). 
This is no doubt partly on the assurnp- 
tion that sub-sections (1) and (2) are in- 
tended to deal -with all types of property 
of a Hindu governed by the Mitakshara 
School dying intestate lea-ving him surviv- 
ing among his heirs his -widow and a son 
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or sons. But the assumption is not a 
priori and is justified. It is extremdy 
diffi cult to subscribe to the argument 
pressed before me on behalf of the res- 
pondent, that property acquired by a 
father on partition with his son is not 
within tte scope of either of the two sub- 
sections of Section 3 and that this is a 
casus omissus. I have little doubt that 
any property left by a father in any such 
case must fall either imder sub-section 
(1) or sub-section (2) of Section 3. Sup- 
port is to be derived for this conclusion 
from the view expressed by the Federal 
Court in the case of Umayal Achi that one 
defect which the Act set out to remedy 
was the hardship which under the previ- 
ous law was caused when the owner left 
a widow as well as sons. The expres- 
sions "separate property" and "interest m 
Hindu joint family property” are used in 
iuxtapoation in sub-sections (11 and (21 
of the Section and between them deal 
with all property left by such owner. 
Support is also to be derived for this view 
when the two expressions are read in the 
light of the context of the Act and the 
scheme of the Act Then again, there is 
considerable support lent to this view 
from Intrinsic evidence in the form of 
the words '*when a Hindu governed by 
the Dayabhaga school of Eiindu Jaw 
dies Intestate leaving any property”. 
These words "any oroperty” understood 
In their coxnmon and ordinarily accepted 
sense may or may not include any specia] 
or peculiar type of property but would in 
any case apply to property acquired by a 
father on partition with his son and pro- 
perty held by a sole surviving coparce- 
ner. If the Act deab with such property 
in a case governed by the Dayabhaga 
School, there seems no reason to suppose 
that the I.egislatiu'e omitted to deal with 
such proper^ in respect of a case govern- 
ed by the Mitakshara School. For the 
reasons which I have Indicated, I con- 
clude that the 8.30 acres of land In ques- 
tion which Gadi died possessed of. was 
"interest in joint famil y property" and its 
devolution was controlled by sub-section 
(2) of Section 3.” 

14- The passage which we have quot- 
ed above from the judgment of the learn- 
ed Single Bench would, therefore, indi- 
cate that so far as the issue between the 
parties to ttis appeal was concerned, the 
matter was finally decided with the find- 
ing in the Second Appellate Judgment 
that 8.30 acres of land which Gadi died 
possessed of was interest in the ioint 
fa^y property and that its devoluUon 
was controlled by sub-section (2) of See- 
tion 3. 

15. However, as the matter was Irft 
open so far as the decision of the trial 
C^urt in that case was concerned, the 
second round of litigation was inevitable 
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between the parties. All the rights will 
have to be pronounced upon in this litiga- 
tion . 

16, We have referred to the decisions 
on which reliance is placed on behalf of 
the appellant in support of her conten- 
tion that this is a case which is not pro- 
vided for either by sub-section (1) or sub- 
section ( 2 ) of Section 3 of the Hindu 
Women’s Bights to Property Act. and 
therefore, under the general law her 
husband Santosh would be the preferen- 
tial heir as against JanabaL As against 
this view there were series of decisions 
of other Courts, different view, to 

which our attention was invited and which 
are necessary to examine. Tayi Visalanuna 
V. Tayi Jagannadha Bao, AIR 1955 Ori. 
160 has taken the opposite view. The 
Division Bench has held that the disput- 
ed property, that is, toe property left by 
father obtained on partition between 
himself and his sons was joint family 
property within the meaning of sub-sec- 
tion (2) of Section 3 of the Act and after 
the death of the father his widow was 
entitled to the same interest in that 
which he had, that is. entire 16 annas in- 
terest On this view of the law, the suit 
brought by the son was dismissed. In a 
Single Bench decision of the Madras High 
Court in AIR 1953 Mad 22 a view was 
taken that the observations of the Fede- 
ral Court as to the nature of the property 
that fell to the share of the father on par- 
tition were obiter in nature, and that the 
dedston of the Feder^ Court should be 
final so far as its binding character is 
concerned only in respect of the property 
that devolved on the sole surviving co- 
parcener. In repelling this suggestion, the 
Division Bench has observed that though 
the Federal Court was not directly con- 
cerned with a case of property that fell to a 
father on partition, with his sons, the 
reasons given in that judgment show 
that. this class of property was treated 
practically on the same level as the pro- 
perty of a sole surviving coparcener. The 
passage to which reference seems to have 
been made from toe Federal Court deci- 
sion is to be found at page 32 of AIR 
J945 FC 25: 

"It is true, as the preamble enacts, that 
toe measirre was intended "to give better 
lights to women". But it must be re- 
membered that the Act was not a codi- 
fsdng Act or even a general -amendment of 
toe Hindu law of inheritance. It will help 
us to ascertain the precise scope of toe 
Act. if we can ascert^ the defects which 
it set out to remedy. Even under the 
ordinary Hmdu law, a widow would In 
certain drcumstances have succeeded to 
the property held by her husband as the 
last surviving coparcener or as the hol- 
der of a share obtained on partition- By 
themsdves, these cases did not call for 
the interference of the Legislature. It 
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is only if the owner had sons (including 
in that term, grandsons and great-grand- 
sons) that the widow would be excluded 
by the sons. Legislative interference 
was required to obviate hardship when 
the owner left a widow as well as sons. 
Once we take note of the contingency re- 
quiring legislative interference, the dif- 
ference between separate property in the 
strict sense and separate property in the 
loose sense will become apparent. In the 
former case, the sons would not become 
coparceners with their father and the in- 
heritance would devolve on them only at 
their father’s death. But in the case of 
property obtained by the father on par- 
tition or obtained by him as the last sur- 
viving coparcener, the moment sons are 
bom to him, they will become coparce- 
ners and there will be no occasion for the 
property devolving on them at the death 
of the father. The closing words of Sec- 
tion 3fl) of the Act, viz. "devolve upon 
his widow along with his lineal descen- 
dants in like manner as it devolves upon 
a son" will be appropriate to the former 
case but net to the latter case. The 
language of the clause substituted by Act 
11 of 1938 is slightly different but the 
scheme remains the same. The widow 
was certainly not intended to become a 
coparcener with her husband even dur- 
ing his lifetime. The Act of course in- 
tended to redress the widow’s disabilities 
even in such a case, but that redress is 
provided by sub-section (2) and not by 
sub-section (1) of Section 3. When the 
sons become coparceners with their 
father in property which was originally 
held by him as sole surviving coparce- 
ner or as his share obtained on parti- 
tion, the father and the sons become a 
joint family within the meaning of sub- 
section (2) and when the father dies his 
widow will under sub-section (2) get his 
share”. (Underlining (here in ' ’) is 
oms). 

17. In view of this pronounceinent by 
the Federal Courf as far back as in 1948, 
it is difficult to accept the contention 
that both the parts of Section 3 of the 
Hindu Women’s Rights to Property Act 
are not intended to cover cases of aU 
kinds of property left by Hindu male 
leaving a widow. It is true, as urged so 
often, that the case leading to the deci- 
sion in the Federal Court concerned the 
case of property in the hands of sole sur- 
viving coparcener. But the case of the 
property in the hands of sole surviving 
coparcener has been equated with and is 
considered on par with the property ob- 
tained by partition by the father, and it 
should really make no difference in prin- 
ciple whether the property obtained by 
father is as a resiilt of partition between 
father and a son and father and the bro- 
thers. 


18. ^ Madras High Court, the first 
tune the question came up was in AIR 

1957 Mad 456. The question was not 
fi n a ll y decided, as mentioned in para- 
graph No. 6 in that case, observing that 
It was a difficult point as to what will 
be the_ share to which the widow would 
be entitled in such a case in respect of 
property left by her husband and whe- 
ther she would be entitled exclusively to 
me property left by her husband, or was 
bound to share it with divided sons. But 
a^wers to these questions have been 
given in the next case in that Court in 
Onnamalai Ammal v. Seethapathi Red- 
diar, AIR 1961 Mad 90. The Division 
Bench held: 

"The very object of the Hindu Women’s 
Eights to Property Act was to modify 
the ordinary rule of Hindu law, by 
which a Hindu widow would be exclud- 
ed from taking any benefit in the pro- 
perties of her husband, which he obtained 
in a joint family partition, in the pre- 
sence of her step-son. 

After the partition between D and his 
son S by first wife, D married O and was 
in possession of his share tiU his death 
in 1951. After D’s death S sued O for 
share in D’s property. O relied on a wUi 
by D in her favour granting her entire 
property. 

The true effect of Section 3(2) was to 
exclude S from taking any share in the 
properties in suit left by his father D, 
even if he had died intestate.’’ 

This_ interpretation of the provisions of 
Section 3 has been uniformly followed by 
the later decision of the Madras High 
Court in Commr. of Income-tax Madras 
V. S. S. Thiagarajan, AIR 1964 Mad 58 and 
the latest case is reported in P. N. Ven- 
katasubramania Iyer v, P. N. Easwara 
Iyer, AIR 1966 Mad 266. The learned 
counsel for the appellant brought to our 
notice particularly the observations in 
paragraph 4 in the case reported in AIR 
1964 Mad 58, where the Division Bench 
stated that if the matter were res Integra, 
they would have been inclined to take a 
different view. Decision of this Court in 

1958 Nag LJ 416=60 Bom LR 553= (AIR 
1958 Bom 346) was cited before the Court 
We do not think that there is any inhe- 
rent contradiction in saymg with respect 
to a Hindu who has partitioned his share 
that such a person dies "having at the 
time of his death an interest in the Hindu 
joint family property" and the case of a 
Hindu male who dies in a state of joint- 
ness with other members of his family 
whether those members are his sons or 
other coparceners. In our opimon, it 
wiU be equally legitimate to describe the 
interest of a Hindu male, who has had 
his share separated from either his son 
or other coparceners from out of an errt- 
while Hin du joint family "as interest in 
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Hindu Joint family property” because Ms 
branch could itself be considered a Hindu 
joint family so long as there was a pos- 
sibility of a son being bom or adopted in 
the family. It is not disputed that if in 
such a case a son is bom to a separated 
father, that son would have interest by 
birth in the property which the father re- 
ceived as his ^are in partition with his 
separated sons. It is not the birth of the 
son which alters the character of the 
property, but it Is because of the chaTa(^* 
ter of the property being Joint family 
property that a son bom to such father 
gets inter^ by bi^ in such property. 
It is al^ possible to conceive of cases 
where a son could, in given orcumslances, 
be adopted, if xmfortunately the separated 
sons are no longer there while the father 
Is alive. If this be the true character of 
the proper^ obtained by a coparcener or 
a male Hindu, as a result of the partition 
among the members of the joint family 
we do not see why such a case is not co- 
vered by the pro;^on3 of sub-section (2) 
of Section 3 of the Hindu Women's Bights 
to Property Act. This view also finds 
support in the dedrion of the Patna High 
Court in Mt Khatrani v, Smt Tape;^- 
wari AIR 1964 Pat 261 (FB). In para- 
graph 10, the Full Bench observed as fol- 
lows: 


“A Hindu family cannot be finally 
brought to an end while it is possible In 
nature or law to add a male member to 
it and therefore It is only when there is 
so Woman capable of introducing a co- 
parcener In the family, either in nature 
or by way of adoption, that the property 
held by sole surviving coparcener or pro- 
perty allotted on partition to a coparce- 
ner without a male issue ceases to be 
Joint fanuly property and becomes the 
separate property of the holder.” 

19. In the latest edition of MuUa’s 
Hindu law, the poation is examined 
again ris-a-^ the provisions of the Hindu 
Women's Rights to Property Act and the 
affect of the of the Ped«al 

Court in Umayal Achi’s case, AIR 1945 
FC 25 vide Hindu tew by MuUa, 13tb 
Edition, pages 95 and 96. At page 96. 
the learned editor, who was also the au- 
thor of the decirion of tWs Court in 
1958 Nag U 416=(AIR 1058 Bom 346) 
has this comment to make: 

"As already mentioned the preferable 
view would seem to be that the ezpres- 
oon "separate property” used In sub- 
section. (1) and "interest In a EUndu 
joint family property” used in tWs sub- 
section must be read in juxtaposition and 
that between them the two sub-secti<ms 
deal with all property left by sudi 
owner. AH cases, therefore, where the 
last owner died leaving prope rty other 
than his self-accmlied property must In 
view of the decision of the Federal Court. 


it is submitted, f^ under this Section. 
In this context it may be noted that the 
sub-section has adored the Hindu con- 
ception that a widow is the sundving hall 
of the deceased husband and introduced 
the factio furis that she continues the 
legal person of her husband. Of course, 
tl^ does not mean that the husband is for 
all purposes to be deemed to live till the 
wbiow claims partition or files a suit for 
working out her rights.” 

We agree with the view taken In the 
Single Bench decision of this Co^ as to 
the effect of Section 3(2) and hold that 
the property left by a ]^du male obtain- 
ed at a partition between such male per- 
fion and other members of the family 
where the partition was between a father 
and a eon or between a father and the 
other member^ of the joint family. Is 
covered by Section 3(2) of the Act. 

20. On the review of the authorities, 
therefore, we have come to the condu- 
fiion that the question No. 1 referred to 
tis should be answered in the affirmative 
and question No. 2 will be answered ao- 
cording as a person claiming such pro- 
perty on the death of the male Hindu Is 
either a widow as a sole claimant, or 
other joint coparceners, who have right 
to Inheritance along with the widow to 
the property of the deceased male Hindu 
and separated coparceners are exduded. 

21. The papers may be placed before 
the learned Sinde Judge for final dis^ 
sal of the appeal. 

JRM/D.y.C. Reference answered. 


'Am 1969 BOMBAY 84 (V 56 C II) 
NAIN, J. 

The Preddency Industrial Bank Ltd., 
Plaintiffs V. The EIndiutan leather In- 
dustries Ltd. and others. Defendants. 

Poona Special Sitit No. 84 of 1952. D/- 
18-12-1967. 

(A) Idimtation Act U398), Art. 183 — 
Civil F. C. (ISOS), S. 29 — Application 
under, for transmission of decree to 
anotber court Not a revival of decree. 

An application for transmission, of a 
decree from one court to another was not 
by itself a revival of the decree within 
the meaning of the Limitaticm Act, Inas- 
much as an order thereon Is a ndrdsterial 
act of an officer of the Court, and not 
the judicial act of a Judge. AIR 1927 PC 
73, ReL on. (Para 4) 

(B) Civil P. C. (1908), O. 21, B. 6 — 
Irtuisfer by operation of law — Effect of 
sanction of scheme of amalgamation under 
S. 44-A, Banking Companies Act — ^Trans- 
fer and vesting takes place by virtue of 
sanction — No separate order necessary 
JL/KL/E436/68 



js necessary for vesting and transfer. 

WMe under Section 153-A (2), Compa- 
nies Act, 1913 the vesting takes place by 
a separate order of the Court, under sub- 
section (6) of Section 44-A of the Bank- 
ing Companies Act, 1949, once the Reserve 
Bank sanctions a scheme of amalgama- 
tion, the transfer takes place by opera- 
tion of law and no vesting order is made 
or is required to be made by the Reserve 
Bank of India. Therefore, in case of a 
transfer or vesting of the kind contem- 
plated by S. 44-A (6) Banking Companies 
Act, the provisions of Order 21, Rule 16 
are applicable, AIR 1948 Cal 131, Dist. 

(Para 5) 

(C) Civil P. C. (1908), O. 21, E. 16 — 
Application for execution by transferee 
of decree — Formal order or at least 
recognition by Court that applicant is 
transferee of decree is necessary in either 
kind of transfer contemplated by rule. 

Order 21, R. 16 Civil P. C, contemplates 
two kinds of transfer of a decree (1) by 
assignment in writing & (2) by operation of 
law. In either case of transfer, although 
O. 21, R. 16, does not in terms require 
that on an application for execution under 
the said rule the Court would pass an 
order that the applicant is the transferee 
of the decree, it is desirable that ordinari- 
ly such an order should be made. But 
even without the passing of a formal 
order, there must be a recogmtion by the 
Court that the person who has applied for 
the execution of the decree is a transferee 
within the meaning of Order 21, Rule 16. 
But for such recognition the person who 
applies for execution would be a stranger 
to the decree and woitid not be entitled 
to maintain the application, AIR 1946 
Bom 27, Ret to. (Para 6) 

(D) CivR P. C. (1908), S. 11 — Execu- 
tion proceedings — Principles of res judi- 
cata apply to execution application 

— Previous order of High Court dismiss- 
ing notice under O. 21, E. 16 on groimd 
that application was not made to Court 
which passed decree — No appeal filed 
against order — • Order operates as res 
judicata. (Para 7) 

(E) Civil P. C. (1908), S. 47 and O. 21, 

E. 11 — Consent decree — Condition in 
decree that decree-holder shall first ex- 
haust his remedies against properties 
charged under decree — liecution applica- 
tion against other properties of judgment- 
debtors not specifying what steps were 
taken to exhaust remedies against, charg- 
ed properties — Execution held not main- 
tainable. (Para 10) 

(F) Civti P. C. (1908), Ss. 38 and 47 — 
Executing Court cannot go behind decree 
“ Consent decree — Court cannot en- 
quire whether property charged with 
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payment of decretal claim was not avail- 
able even at date of decree. (Paras 11, 12) 

(G) Companies Act (1913), S. 109 — 

Consent decree creating charge on pro- 
perty of Company not registered — Effect 
— - Charged properties in possession of 
decree-holder or persons on their behalf 
— Liquidator or any other creditor not 
challenging charge as void — Decree-hol- 
der entitled to proceed against charged 
property. (Para 13) 

(H) Limitation Act (1963), Art. 136 — 
Limitation for execution of decree — 
Difference in old Act and new Act pointed 
out. 

Ihe present Limitation Act of 1963 has 
considerably changed the law and while 
under the old Act an application for ex- 
ecution had to be made within a period of 
three ye^s or, if the decree was register- 
ed, within a period of six years, imder 
the present Act even the first execution 
application can be filed within a period 
of 12 years. (Para 14) 

(I) Limitation Act (1963) Art. 136 «— 

Execution application filed within 12 
years of decree against judgment-debtors 
one of whom was dead — Applica- 
tion is. nullity so far as deceased judg- 
ment-debtor is concerned — Even other- 
wise if legal representatives of deceased 
judgment-debtors are impleaded after 12 
years, execution would be barred against 
them. (Para 15) 

(J) Civil F. C. (1908), Ss. 50, 39 and 
O. 21, E. 22 — Execution against legal 
representatives ■— ihsential conditions. 

The provisions of S. 50 read with O. 21, 
R. 22, C. P. C. make it dear that there are 
two requirements of an execution appli- 
cation against legal representatives. One 
is that the execution application must be 
made to the Court which passed the 
decree and the second is that the notice 
of execution must be issued to the legal 
representatives. An application for trans- 
fer of decree imder S. 39 not being an 
execution application is not a s uffi cient 
compliance with S. 50 read with O. 21, 
R. 22. (Paras 16, 17) 

Cases Referred: Chronological Paras 

(1948) AIR 1948 Cal 131 (V 35)=52 

Cal WN 58, Sailendra Kumar Royv. 

Bank of Cdcutta Ltd. 6 

(1946) AIR 1946 Bom 27 (V 33)=47 

Bom LR 728, Kirtilal Jivabhai v. 

Chunilal Manila! 6 

(1944) AIR 1944 Nag 145 (V 31)=ILR 

(1944) Nag 419, Gxilabsingh v. 

Nathu 15 

(1927) AIR 1927 PC 73 (V 14)=54 

Ind App 129, Banku Behari 

Chatterji v. Narain Das Dat 4, 16 

S. A. Desai with Purandare, for Ap- 
plicants; A. H. Kirtikar with S, A. Kirti- 
kar, (for Nos. lA and IB), V. N. Ramna- 


1969 Presidency Industrial Bank v. H. L. Industries (Nain J.) 

— O. 21, E. 16 applies — But under 
S. 153-A(2), Companies Act separate order 
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than (for no. 4) and G. D. Mofihe (for 
Ko. 51. for Defendants. 

ORDER: This is an application dated 
29th October 1964 for execution of a 
decree dated 12th December 1932 of the 
Court of &e Ci\^ Judge. Senior Di^n^n, 
Poona, in Special Civil Suit No. 84 of 
1952. The application has been £ded by 
tile Bank of Karad Ltd. because by an 
order dated 26th April 1962 made by the 
Reserve Bank of India under Section 44A 
(41 of the Banking Companies Act. 1949. 
the judgment creditors, the Presidency 
Industrie Bank Ltd., were amalgamated 
yrtth the applicants. The amount claim- 
ed is Rs. 28,997.75 and costs. The mode 
in whidi the assistance of the Court is 
required is by Issue of notices under 
Order 21. Buies 16 and 22 of the Code of 
Civil Procedure and by attachment and 
sale of certain properties of the iudg- 
ment-debtors. Pursuant to a chambCT 
order dated 7th May 1965 the execution 
application was amended by substituting 
the names of the two sons of the judg- 
ment-debtor No. 2 R. G. Vijayakar as his 
legal representatives in his place, on the 
allegation that the said B. G- Vijayakar 
was dead and by seeldng attachment and 
sale of certain properties of the said Vija- 
yakar in the hands of the said legal re- 
presentatives. 

2 . The applicants have stated that the 
decree was registered on 11th March 
1953. The applicants have stated in the 
execution application that the first appli- 
cation. b^g Civil Application No. 160 of 
1953 for execution, was made by the 
judgment-creditors on 16th July 1953 lo 
the Court of the Civil Judge, Senior Divi- 
sion, Poona, and the said application was 
decided on 15th September 1953 by trans- 
fer of the decree to this Court for execu- 
tion. Pursuant to that transfer, an ap- 
plication for execution was made in this 
Court in November 1953 ' in the 
meanwhile, the first 3 uU;.i»ent-debtor 
company had been ordered to be wound 
up, the application for execution in this 
Court was abandoned and treated as fil- 
ed on 2nd November 1965. The second 
application for execution of the decree 
was made to the Court of the Civil Judge, 
Senior Division. Poona, on 3rd November 
1955, being Darkhast No. 251 of 1955. 
The said application was dismissed on 
13th June 1956. The said execution ap- 
plication was made against the judgment- 
debtor No. 7 only, and the Court held 
that decree could not be executed 
against any of the judgment-debtors un- 
til the judgment-creditors had exhausted 
ftil their remedies against the property 
of the first judgment-debtor which was 
charged with the payment of the amount 
xmder Clause (5) of the consent decree. 
The third application for execution was 
made to the learned Civil Judge, Senior 
Divl^on, Poona, on 22nd February 1958 
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and was disposed of on 14th April 1958. 
Thereafter on 1st April 1964 the present 
applicants made an application to the 
Civil Judge, Senior Dii^ion, Poona, for 
transfer of the decree to this Court for 
execution and on 12th September 1964 
the decree was ordered to be transferred 
to this Court. The present execution ap- 
plication was filed on 29-10-1964. On the 
present application notices were ordered 
to be issued under Rules 16 and 22 of 
Order 21 of the Civil Procedure Code, 

3. Notices under O- 21, R. 16 were dis- 
missed by my learned brother Kantawala 
J. on 22nd November 1965 stating that 
’'Dismissed with costs as the application 
is not made to the Court which passed 
the decree”. It is the notice under O. 21, 
R. 22 of the Civil Procedure Code that 
has been argued before me. 

4 . The first objection to the execu- 
tion taken by all the judgment-debtors 
and the legal representatives of the second 
judgment-debtor Vijayakar is that the 
present applicants are not entitled to ex- 
ecute the decree as being transferees by 
operation of law. they rorat first apply 
to the Court which passed the decree for 
execution of the decree and that they 
have not done so, therefore, they are not 
entitled to apply for execution to this 
Court. On behalf of the applicants It Is 
contended that the application for trans- 
fer of the decree made to the Poona 
Court under Section 39 C. P. C. on 1 st 
April 1964 was such an execution appllca' 
tion by the present applicants. I am 
afraid, this contention is not correct. It 
has been held by the Privy Council la 
the case of Banku Behaii Chatlerji v- 
Narain Das Dat reported in AIR 1927 PC 
73 that an application for transmission of 
a decree from one Court to another wa» 
not by itself a revival of the decree with- 
in the meaning of the Indian Limitation 
A^ inasmuch as an order thereon is a 
ministerial act of an officer of the Court, 
and not the judicial act of a judge. 

5. It is next contended by Mr. DesaJ 
for the applicants that O. 21, R. 16 C. P, 
C does not apply in the present case as 
the assets of the Presidency Industrial 
Bank Ltd. were vested in the applicants 
neither by 'an act of the parties nor by 
operation of law, but by an order of the 
Reserve Bank of India, under S. 44A(4) 
of the Banking Companies Act, 1949. 
Reliance has been placed on the case of 
Sailendra Kumar Roy v. Bank of Cal- 
cutta Ltd. reported in AIR 1948 Cal 131. 
This was a case where the amalgamation 
had taken place under S. 153A of the 
Indian Companies Act. 1913. The C^- 
cutta High Court held that where a Court 
acting under Section 153A, Companies 
Act, sanctions a scheme of amalgamation 
of one company with another company 
and further, acting under subjection (2) 
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of that section, ordere the transfer of 
the assets belonging to the former to 
the latter, the transfer takes place by 
virtue of the order passed by the Court 
and that such transfer is not by assign- 
ment or operation of law within the mean- 
ing of the proviso to O. 21, R. 16 and the 
latter company need not proceed under 
Order 21, Rule 16 C. P. C. It is not neces- 
sa^ for me to state whether I a^ee 
with this judgment in so far as it decides 
about vesting of assets under S. 153A of 
the Indian Companies Act, 1913. I am 
not called upon to do this, because in the 
present case the vesting took place under 
Section 44A(6) of the Banking Companies 
Act, 1949. There is a material differ- 
ence between the two provisions. Under 

S. 153A of the Indian Companies Act, 
1913, where a Court sanctions a scheme 
of amalgamation, it also by a separate 
order provides for the transfer and vest- 
ing of the assets of the company which is 
amalgamated in the company with which 
it is amalgamated. In that case, the 
transfer does take place by an order of 
the Court. Whether such a transfer is 
or is not a transfer by operation of law, 
it is not necessary for me to decide. But 
under Section 44A{6) of the Bankmg 
Companies Act, 1949, on the sanctioning 
of a scheme of amalgamation by the 
Reserve Bank, the property of the amal- 
gamated banking company shall by vir- 
tue of the order of sanction be transferr- 
ed to and vest in the banking company 
whidi imder the scheme of amalgamation 
is to acquire the business of the amal- 
gamated banking company. While under 
Section 153A(2) of the Indian Companies 
Act, 1913 the vesting takes place by a 
separate order of the Court, under sub- 
section (6) of Section 44A of the Bank- 
ing Companies Act, 1949, once the Reser- 
ve Bank sanctions a scheme of amalga- 
mation, the transfer takes place by oi> 
eration of law and no vesting order is 
made or is required to be made by the 
Reserve Bank of India. Therefore, in 
case of a transfer or vesting of the kind 
which I have before me, the provisions 
of Order 21, Rule 16 are applicable and 
the applicants have failed to comply with 
the said provisions and are not entitled 
to execute tiie decree in this Court. 

6. It has been held in the case of 
Kirtilal Jivabhai v. Chunilal Manilal, re- 
ported in 47 Bom LR 728= (AIR 1946 Bom 
27) that decree-holder entitled to execute 
a decree as such must appear to be a de- 
cree-holder on the face of the decree. The 
executing Court can only execute the 
decree provided his name appears as 
decree-holder on the face of the decree 
itsell The executing Court cannot look 
to anything outside or beyond the decree 
in order to satis^ itself that the person 
who is applying is the decree-holder. The 
judgment in the said case further provides 


that O. 21, R. 16 contemplates two cases 
of a transfer of a decree, one by assign- 
ment in writing and other by operation 
of law. If the transfer is by assignment 
in writing, it is obligatory upon the Court 
to give a notice of the application to the 
transferor and the judgment-debtor, and 
the decree cannot be executed until the 
Court has heard their objections, if any. 
The application must be made to the 
Court which passed the decree and it 
must be an application for execution. No 
separate application need be made under 
Order 21, Rule 16. All that the rule re- 
quires is that the transferee must apply 
for execution to the Court that passed 
the decree. Although Order 21, Rule 16 
does not in terms require that on an ap- 
plication for execution under the said 
rule the Court should pass an order that 
the applicant is the transferee of the 
decree, it is desirable that ordinarily such 
an order should be made. But even with- 
out the passing of a formal order, there 
must be a recognition by the Coxut that 
the person who has applied for the exe- 
cution of the decree is a transferee with- 
in the meaning of O. 21. R. 16. But for 
such recognition the person who applies 
for execution would be a stranger to the 
decree and would not be entitled to main- 
tain the application. In my opinion, this 
expression of opinion applies equally well 
to a transfer fay operation of law as this 
Mnd of transfer is also provided for by 
Order 21, Rule 16, C. P. C. 

7. However, these questions really do 
not arise in view of the fact that a notice 
under Order 21, Rule 16 has been dismiss- 
ed by my learned brother Kantawala J. 
on 22nd November 1965 on the groxmd 
that the application was not made to the 
Court which passed the decree. The ap- 
plicants have not gone in appeal against 
the said order. Principles of res judi- 
cata apply to execution applications also. 

I, therefore, hold that the applicants are 
not entitled to apply to this Court for 
execution of the decree. 

8. The next objection of the judg- 
ment-debtors and the legal representa- 
tives of judgment-debtor No. 2 Vijayakar 
to the execution is that the decree is not 
executable before the judgment-creditors 
have exhausted all the remedies against 
tile property of the judgment-debtor No. 

1, which was charged by the consent, de- 
cree with the payment of the decretal 
amount and that para 5 of the cons^t 
decree expressly provides for execution 
in the first instance against the said pro- 
perty and for recovery from the said pro- 
perty. Para 4 of the plaint in the suit 
reads as imder: 

"4. The Defendant No. 1 company has 
pledged her machinery, goods, documents, 
aU kinds of securities, furniture, and as- 
sets etc., with the plaintiff for her loan 
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as collateral security, and on 31st of 
March 1949 gave a letter of hypotheca- 
tiQQ. in the name of plaintifi bank by the 
Defendant Company and by all the de- 
fendants. and has given tlut machinery 
assets in the possession of the plainttft 
and are being used by the defendant No. 

1 VTith plaintiffs permission. Due to this 
letter of hypothecation or due to any 
other reasons plaintiffs right is not af- 
fected and plaintiff is entitled to reco- 
ver his whole amount due from defen- 
dants jointly and severally or from any 
one of them.” 

9. The decree is a consent decree and 
term (5) thereof provides as under 
'•Defendant No. 1 "The Sndusthan liCa- 
ther Industries Ltd." is the registered 
company under the Companies 

Act, and all assets and moveable proper- 
ties of defendant No. 1 company are pledg- 
ed with the plaintiff and the plain- 
tiff has got first priority of 

its dues on the pledged assets ftT>d 
moveable properties, and these dues of the 
plaintiff are kept till the realisation of the 
amount as per decree; and the charge 
has been kept on the assets and move- 
able property under this decree, and the 
same is kept permanent Plaintiff do re- 
cover amount in the first instance from 
the said charged prop e rt y , if all the dues 
are not recovered from the charged pro- 
perty plaintiff is entitled to recover the 
resiQues from the other defendants". 

The second execution application filed by 
the judgment-creditors against the judg- 
ment-debtor No. 7 in the Court of the 
Ci\^ Judge, Senior Di^dsion, at Poona 
was dismissed on l3th June 1956. The 
cmder dismisring the eaid application 
states; 

"The decree is bring sought to be ex- 
ecuted against the 7th defendant He 
watiirally contends that as per the decree 
D. H- ought to first exhaust his remedies 
against the chafed property of the J. D. 
No. 1 and against the J. D. No. 1. It Is 
contended for the D. H. that the J. D. 
No. \ has gone In hfpndation. Assusdng 
without proof that it is so. hir. Khire for 
the D. H. could not dispute that be could 
still have his remedy against the J. D. 
No. 1. That being the porition unless 
that remedy is exhausted the balance Is 
struck, the D. H. could not proceed against 
the 7th or any other J. D. 

ORDER 

"The execution fails and the application 
Is dismissed. Darkhast is disposed of. 
Costs on D. H. D. B. to pay the costs of 
J. D. No. 7”. 

It may be noticed that although the said 
execution application was against the 
judgment-debtor No. 7 only the order 
states that \inless remedies are exhausted 
against the property of the judgment-deb- 
tor No. 1, the decree-holder, could not 
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proceed against the 7th or "any other 
judgment-debtor". Although the learned 
Judge was not called upon to decide what 
the position was with regard to the judg- 
ment-debtors other than the judgment- 
debtor No. 7 and the dedrion will not be 
res judicata with regard to the other judg- 
ment-debtors. the observation of the 
learaed Judge is correct that the decree 
could not be executed even against the 
other judgment-debtors. 

10. No accoimt has been given by the 
applicants as to what steis they or Judg- 
ment Creditor took to eadiaust, their re- 
medy against the said property before 
filing this execution appU^tion. I am 
afraid, they have not complied with con- 
dition No. 5 of the consent decree and 
the applicants are not entitled to main- 
tain the present execution application on 
ground also. 

IL The applicants have contended be- 
fore me that this property which was 
charged with the payment of the decre- 
tal amount was not available to them at 
the time of the suit as well as at the tune 
of the consent decree The applicants 
offered to lead evidence before me to 
prove this. L however. Informed Mr. 
Desai appearing for the applicants that 
an executing Court or for the matter of 
that even the Court which passed the 
decree is not entitled to go behind the 
decree which is sought to be executed 
and it was not open to the applicants 
either to lead evidence on Ibis point or 
to contend that the statements in the 
plaint as well as the consent decree are 
folse and that the property charged with 
the payment of the decretal amount was 
not at the relevant point of time avail- 
able for Eattsfaction of the judgment-cre- 
ditors' riatm However, to enable them 
to place the facts as to the non-svailabi- 
lity of this proper ty on record, I permitt- 
ed them to set out the s^d facts in an 
affidavit. The applicants have thereafter 
filed the affidavit of hladhav Murlidhar 
Inamilar dated ISfh December 1967 indi- 
cating that this property has not been 
available to the judgment-creditors from 
1946. In para 13 of the said affidavit, it 
is stated as follows 

•T say that the' properties hypothecat- 
ed to the Presidency Industrial Bank 
Ltd. could not be proceeded against In 
execution of -the decree herein in the 
rircumstances aforesaid and the srid pro- 
perties remained all along In the posses- 
sion of the New Citizen Bank of India 
Ltd. from the date of the hypothecation 
la its favour In the year 1946 till the ap- 
pointment of the Court Receiver in the 
year 1953, and the said property was the 
subject matter of a prior encumbrance in 
favour of the New Citizen Bank of India 
Ltd. for Rs. 26.000 odd. Besides, tiie 
charge in favour of the Preadency In- 
dustrial Bank Ltd. was not re^stered 
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with the Registrar of Companies under 
the provisions . of Section 109 of the Indian 
Companies Act, 1913, and the decree-hol- 
ders were advised that in the circumst- 
ances the property charged could not be 
successfully followed. The applicants 
therefore were obliged to proceed against 
the other defendants to recover the 
amoimt of the said decree, and for that 
pmmose they took various proceedings 
in execution. I say that the applicants 
should be allowed to lead this evidence 
in these proceedings”. 

12. I am afraid, I cannot go behind 
the terms of the consent decree and find 
that even at the date of the decree con- 
trary to the provisions of tte consent 
decree, the property was not available. 
However, this contention of the appli- 
cants is falsified by the affidavit of D, M. 
Shinde, the judgment-debtor No. 5, made 
on 18th November 1965, wherein he has 
stated that the property charged was in 
the possession of the Official liquidator 
of judgment-debtor No. 1 and that 
the Official Liquidator has sold 
the said property and sale pro- 
ceeds thereof to the extent of about 
Rs. 50,000 are in the hands of the Offi- 
cial Liquidator. I am also informed that 
the applicants have not filed any claim 
with the Official Liquidator. I, therefore, 
hold that the applicants have not compli- 
ed with and carried out condition No. 5 
of the consent decree and are not entitled 
to execute the decree against the judg- 
ment-debtors and the legal representa- 
tives of Vijayakar. 

13. Mr. Desai for the applicants made 
a feeble attempt to argue that as the 
decree had not been regiriered with the 
Registrar of Companies imder S. 109 of 
the Indian Companies Act, 1913, the 
charge created on the properly was void 
and, therefore, no recourse could be had 
to the property and the applicants were 
entitled to execute the decree against 
judgment-debtors other than Judgment 
Debtor No. 1. There however, no sub- 
stance in this contention as the said pro- 
perty was in terms of the consent decree 
in the possession of the judgment-credi- 
tors or persons on their behalf and it has 
not been made out that the charge was 
challenged by the liquidator or any other 
creator of the company or that the liqui- 
dator has taken possession of the said 
property from the judgment-cre(fitors on 
the groimd that the charge against him 
was void. 

14. The next objection of the judg- 
ment-debtors and the legal representa- 
tives of Vijayakar, the deceased judg- 
ment-debtor No. 2, is that the execution 
application is time barred. The decree 
was passed on 12th December 1952. The 
present execution application was filed 
on 29th October 1964 within 12 years of 
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the passing of the decree. Article 136 
of the Indian Limitation Act, 1963, pro- 
vides a period of 12 years for the execu- 
tion of any decree from the time when 
the dearee becomes enforceable. The pre- 
sent Liimtation Act has considerably 
changed the law and while tinder the old 
Act an application for execution had to 
be made within, a period of three years 
or, if the decree was registered, within 
a period of six years, under the present 
Act even the first execution application 
can be filed within a period of 12 years. 
The execution application is, therefore, 
in my opinion, not barred by the law of 
limitation as against the judgment-deb- 
tors. The position of the legal represen- 
tatives of judgment-debtor No. 2 is, how- 
ever, different and I shall deal with it 
presently. 

15. The legal representatives of the 
deceased judgment-debtor No. 2 Vijaya- 
kar object to the application on the groimd 
that the execution application is time 
barred against them. The present execu- 
tion application was filed on 29th October 
1964. In the application, execution was 
sought against the deceased judgment- 
debtor No. 2 Vijayakar. He had died on 
31st July 1959. The execution applica- 
tion was, therefore, filed against a dead 
person and was, in my opinion, a nullity 
so far as the said judgment-debtor was 
concerned. It has been held in the case 
of Gulabsingh v. Nathu, reported in ILR 
(1944) Nag 419= (AIR 1944 Nag 145) that 
an application for execution of a decree 
against a deceased judgment-debtor is not 
an application according to law. By a 
Chamber order dated 7th May 1965, the 
legal representatives were joined. In any 
case, the execution application against 
them could only be -deemed to have been 
filed on that day. This date was beyond 
the period of 12 years of the passing of 
the decree. In my opinion, the execution 
application is barred by Article 136 of the 
In^an Limitation Act 1963 in so far as 
the legal representatives of_ the deceased 
judgment-debtor No. 2 Vijayakar are 
concerned. 

16. The legal representatives have 
also objected to the execution on the 
ground that the applicants have not ap- 
plied for execution against them to the 
Court which passed the Decree under the 
provisions of Section 50 C. P. C. which 
provides that where a judgment-debtor 
dies before the decree has been fully 
satisfied, the decree-holder may apply to 
the Court which passed it to execute the 
same against the legal representatives of 
the deceased. This provision has to be 
read with Order 21, Rule 22 C. P. C. 
which provides that where an application 
for execution is made against the legal 
representatives of a party to the decree, 
the Court executing the decree shall issue 
a notice to the person against whom 
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execution Is applied for reciiiiriiig him to 
show cause, on a date to be fixed, why 
the decree should not be executed against 
him , There are, therefore, two require- 
ments of an execution application against 
legal representatives. One is that the 
execution application must be made to 
the Court which passed the decree and 
the second is that the notice of eocecu- 
tion must be issued to the legal represen- 
tatives. I have already observed that 
transfer application under S. 39 C. P. C. 
is not an execution application, as has 
been held in AIR 1927 PC 73. In the said 
case, it has also been observed that usual- 
ly no notice of an aprdication imder S. 39 
of the Civil Procedure Code is Issued to 
any other parties. Rule 22 of Order 21 
makes such notice compulsory. Assum- 
ing, therefore, that in the application for 
transfer the names of the legal represen- 
tatives had been mentioned, even so, the 
said application would not be an execu- 
tion appllcatioxL I am afraldi. the appli- 
cants have not alleged that they made 
any other application to the Poona Court 
for the execution of the decree. I must, 
therefore, hold that as the applicants 
have not made any application for execu- 
tion against the legal representatives to 
the Court which passed the decree, the 
present application is not maintainable 
on this gtoxmd also. 

17. A meaningless controversy has 
arisen whether in the original ri^nsfer 
application filed in Poona Court, names 
of the legal representatives were or 
were not mentioned. The legal repre- 
sentatives contend that the original 
transfer application in Poona Court is 
missing. The applicants have produced a 
certified copy purporting to be a certifi- 
ed copy of reconstructed record. It is 
Sieged that it has been made from a 
copy of the transfer application In the 
possession of the applicants’ advocate In 
Poona. Uchgaonkar, an Advocate of the 
Poona Court, has made an affidavit dated 
24th February 1966 stating that the ori- 
ginal transfer application had been lost 
and that the copy tn ha possession from 
which the record has been reconstruct 
and certified copy issued mentions the 
names of the legal representatives. The 
legal representatives deny that the orirf- 
nai application filed in the Poona Court 
mentions their names. The contentions 
of the legal representatives appear to me 
to be correct, because, firstly, papers 
transmitted to this Court by the Poona 
Court do not mention the names of the 
legal representatives, secondly, names of 
legal representatives were brought on re- 
cord in this Court by a Chamber ord^ 
dated 7th May 1965, and thirdly, in three 
affidavits of IL M. Inamdar dated 30th 
April 1965, 16th October 1965 and 13th 
December 1965. it has been stated that 
neither the applicants nor the said Inam- 


dar were aware of the death of judg- 
ment-debtor No. 2 Vijayakar until after 
tile Cling of the present execution appli- 
cation in tile Bombay Court If this is 
correct the names of the legal represen- 
tatives could not have been mentioned in 
the transfer application In Poona. How- 
ever. in view of the fact that the transfer 
application itself is not sufficient com- 
pliance with the provision of S. 50 and 
O. 21. R. 22 C, P. C. this controversy is 
not material for deciding the point In 
issue. 

18. In the result, I dismiss the execu- 
tion application against all the judgment- 
debtors and the legal representatives of 
the deceased judgment-debtor No. 2 Vij- 
ayakar with costs in three sets. The 
costs are quantified at Rs. 500 lor the 
legal representatives of the judgment- 
debtor No. 2. Rs. 250 for judgment-deb- 
tor No. 4. and Rs. 250 for judgment-deb- 
tor No. 5. 

ILS.B. Execution application 

dismissed. 
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PATEL AND CHITALB JJ 
Jagu Anyaba Adhav, Applicant v. BaJ- 
rang Auba Jadhav and others, Opponents, 
Civil Revn. Appln, No. 679 of 1967, con- 
verted from second appeal No. 1395 of 
1964, D/- 3-10-1967 from order of Asst. Jm 
Satara, D/- 20-12-1963. 


Civil P. a (1908), O. 21. R. 89 — Limi- 
tation Act (1908), S. 4 and Art. 166 — 
Limitation Act (1963), S. 4 and Art. 127— 
Application to set aside execution sale — 
Requirements — Limitation for applica- 
tion not prescribed by R. 89 but by Arti- 
cle 166. Limitation Act — Limitation ex- 
piring during vacation — Application fil- 
ed on re-opening day — Section 4, Limi- 
tation Act, applies. 

The only condition laid down in O. 2L 
R 89. Civil P. C. for an application to set 
aride an execution s^e Is that it can be 
made only on deposltit^ the amount men- 
tioned in that rule, ^at rule does not 
prescribe the limitation for filing such an 
application which, however, is prescribe 
by Art. 166 of the Limitation Act of 1908 
(Art. 127 of new Act). That Article has to 
be read with S. 4 when the prescribe 
period of limitation expires during the 
summer vacation of the Court. Ibe Judg- 
ment-debtor in such circumstances is en- 
titled to file the application under O. 2L 
R 89 Civil P. C. on the day on which the 
court reopened. (Paras 5 and 6) 


J.I 1 C ieiLi mas pan oi me amount was 
deposited earlier cannot adversely affect 
the J. D.’s right under O. 21, R. 89. AIR 
1938 Bom 209, Folk AIR 1927 Bom 480 


JL/KL/E818/68 
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and AIR 1924 Bom 144 and AIR 1923 
Mad 435 and AIR 1948 Mad 521 and AIR 
1944 Bom 233 (2), Distinsiiished. 

(Para 6) 

Cases Referred: Chronological Paras 
(1948) AIR 1948 Mad 521 (V 35)= 

1948-1 Mad LJ 49, In re Thokkudubi- 
vyanu Immaniyelu 6 

(1947) AIR 1947 Mad 56 (V 34)= 

1946-2 Mad LJ 110, Kalidasa Chetty 
V. Sidda Chetty 4 

(1944) AIR 1944 Bom 233 (2) (V 31)= 

46 Bom LR 432, Amritlal Narsilal 
V. Sadashiv Anna 4, 4a, 7 

(1938) AIR 1938 Bom 209 (V 25)=40 
, Bom LR 152, Veerappa v. Iratappa 5 

(1927) AIR 1927 Bom 480 (V 14) =29 
Bom LR 981, Dharamsi Morarji 
Chemical Co. Ltd. v. Occhavlil 
Hargovindas Shah 6 

(1924) AIR 1924 Bom 144 (V 11)= 

25 Bom LR 1296, Tata Industrial 
Bank Ltd v. Abdizl Hussein 6 

(1923) AIR 1923 Mad 435 (V 10)=ILR 
46 Mad 938, British India Steam 
Navigation Co. v. H. M. SharafaUy 6 

K. R. Bengeri, Mrs. C. K. Bengeri and 
Miss U. K. Bengeri, for Applicant; V. N. 
Gadgil, for Opponents 1 to 6, 8 and 9. 

CHITALE J. : This revision application 
aiises out of an application by the judg- 
ment-debtor under O. 21, R. 89, C. P. C. 

2. The relevant facts are as follows; 
In execution of a money decree certain 
property belonging to the judgment-deb- 
tor was put up for sale. The amount for 
which the property was sold was Rupees 
412.91. The sale was held on 19-4-1961. 
On 16-5-61 the judgment-debtor deposit- 
ed in the executing Court Rs. 412.91. The 
summer vacation for the executing comt 
commenced wthin thirty days of the date 
of the sale and the Court reopened after 
stunmer vacation on 5th June 1961. On 
5th Jvme 1961 the judgment-debtor de- 
posited in the executing Court Rs. 25 
more and applied for setting aside the sale 
imder O. 21, R. 89 C. P. C. 

3. This application was opposed by 
the auction purchaser and the decree- 
holders on the ground that the conditions 
laid down by Order 21 Rule 89 C. P. C. 
were not complied with, hence the sale 
could not be set aside. 

4. The executing Court took the view 
that the time prescribed by Art 166 of 
the Limitation Act, 1908, (old Act) could 
be extended under Section 148 C. P. C. 
Accordingly it extended the time, and on 
principles . of equity it condoned the de- 
lay and passed the order setting aside the 
s^e. - Against this order, the decree-hol- 
ders and the auction-pmrchaser preferred 
an appeal to the District Court, Satara. 
The learned Assistant Judge, who heard 
the appeal, held that in view of the d^ 
cision in Amritlal Narsilal v. Sadashiv 
Ann a, 46 Bom LR 432= (AIR 1944 Bom 


233 (2) ) and the decision of Madras High 
Court in Kalidas Chetty v. Shidda Chetty, 
AIR 1947 Mad 56 time cotdd not be ex- 
tended under S. 148 C. P. C. and the ex- 
ecuting Court was wrong in extending the 
tima On facts he held that the conditions 
laid down by O. 21, R. 89, C. P. C. were 
not complied with. Having taken this 
view, he allowed the appeal and set aside 
the order passed by the executing Court. 
Thus in effect he dismissed the judgment- 
debtor’s application for setting aside the 
sala The present revision application is 
preferred against this order. 

4a. Thm revision application is referr- 
ed to a Division Bench in view of the de- 
cision in Amritlal's case, 46 Bom LR 432= 
(AIR 1944 Bom 233 (2)). Mr. Bengeri, 
who appears for the petitioner-judgment- 
debtor. submits that the view taken by 
the lower appellate Court is wrong. He 
relies on the wording of O. 21, R. 89, C. 
P. C. and points out that the only condi- 
tion laid down by that rule is that an ap- 
plication to set aside a sale under O. 21, 
R 89 C. P. C. can be made only on de- 
positing the amount mentioned in that 
r^e. That rule does not prescribe the 
limitation for filing such an application. 
The limitation for filing such an applica- 
tion is prescribed by Article 166 of the 
Limitation Act, 1908. Mr. Bengeri sub- 
mits that Article 166 must be read with 

S. 4 of the Limitation Act. If so, the 
judgment-debtor was entitled to file the 
present application to set aside the sale 
when the Court opened on 5-6-1961 after 
the summer vacation, as the period pres- 
cribed by Article 166 expired during the 
summer vacation. Mr. Bengeri does not 
seek to support before us the view of the 
executing Court that time could be ex- 
tended under Section 148 C. P. C. We find 
that the first contention of Mr. Bengeri 
is correct. In view of that we need not 
enter into the question whether the Court 
could extend the time under S. 148 C. P. 
C. 

5. Order 21 Rule 89, C. P. C. runs 
thus: 

"(1) Where immovable property has 
been sold in execution of a decree, any 
person, either owning such property or 
holding an interest therein by virtue of a 
title acquired before such sMe, may ap- 
ply to have the sale set aside on deposit- 
ing in Court, — 

(a) for payment to the purchaser, a 
sum equal to five per cent of the pur- 
chase money, and 

(b) for payment to the decree-holder, 
the amoimt specified in the proclamation 
of sale as that for the recovery of which 
the sale was ordered, less any amotmt 
which may, since the date of such pro- 
clamation of sale, have been received by 
the decree-holder. 

(2) Where a person under R. 90 to set 
aside the sale of his immovable property. 
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he shall not, unless he withdraws his aT>- 
pUcation, be entitled to make or prosecute 
an application under this rule. 

(3) Nothing in this rule shall relieve 
the judgment-debtor from any liabilitT^ 
he may be imder in respect of costs and 
interest not covered by the proclamation 
of sale.” 

The material expression to be taken In- 
to consideration for the purpose of this 
revision application is "may apply to have 
the sale set atide on his depositing in 
Court”. On the facts stated above, it Is 
quite clear that the judgment-debtor was 
entitled to file the present application to 
set aside the sale under O. 21, B. fl9 C. P. 
C. on 5-6-1961 the date on which the 
^urt opened after the summer vacation, 
^e period of limitation for filing such an 
application having expired during the sum- 
mer vacation. The only condition incum- 
bent on the judgment-debtor was to depodt 
along with the said application the 
amount mentioned in Buie 89. On the 
facts stated above, it is quite dear that 
the necessary amount was depotited by 
the judgment-debtor on Sth June 1961 
when he was entitled to submit the appU- 
cation to set a^de the sale and when in 
fact he did apply. It is thus quite clear 
that on Sth June 1961 when the judgment- 
debtor applied for setting aside the sale^ 
the conditions prescribed by Buie 89 of 
Order 21 C. P. C. were complied with by 
him. The fact that a part of the amount 
was deposited earUer would certainly not 
prejudice the rights of the judgment- 
debtor, If he otherwise had them accord- 
ing to law. We do not see any reason 
why S. 4 of the limitation Act should 
not Bpplv to am’lications under Order 21 
Rule 89 C. P. t On the wording of Sec- 
tion 4 it is dear that it applies not merely 
to suits and appeals, but applications as 
well. Dedtion of this Court in Vecrappa 
V. Iratappa. 40 Bom. LR 152=(AIR 1938 
Bom 209) is directly in point. Mr. Gad- 
gil for the opponents is unable to point 
out any reason why the view tak^ in 
this decision should not be accepted. 

6. Mr. Gadgil relies on the Dharamd 
Morarii Chemical Co. Ltd. v. Ochhavlal 
Hargortndas Shah, 29 Bom LB 9Sl=tAlB 
1927 Bom 480) and the Tata Industrial 
Bank Ltd v. Abdul Hiissdo, 25 Bom X«R 
1296= (AIR 1924 Bom 144). Both these 
dedsions proceed on the finding that the 
Coiut on the Original Side of Bombay 
High Court is not closed during summer 
vacation, as contemplated by S. 4 of the 
limitation Act, for the purpose of filing 
suits with whidi these dedsions were con- 
cerned. In the case before us, there Is 
no doubt that the Court concerned was 
dosed for summer vacation upto 6-6-1961 
and the limitation under Artide 165 of 
the Limitation Act expired during the 
s umme r vacation. It is, therefor^ dear 


that the judgment-debtor’s applicatioai 
Under Order 21, Rule 89 C. P. C. submitt-l 
cd on 5-6-1961 would be well within li- 
mitation in view of S. 4 of the limitation 
Act. On the facts stated above, it ls| 
equally clear that the necessary amount,' 
as required by Order 21, Rule 89, C. P. 
Code, was deposited in the Executing 
Court by 5-6-1961, There is, therefore, 
no reason why the judgment-debtor can- 
not avail of his right under Order 21 Buie 
89, C, P. C. in our opinion, the mere fact 
that a part of the above-mentioned amount 
was deposited earlier than 5-6-1961 can- 
not adversely affect the judgment-deb- 
tor’s right Under O. 21, B. 89, C. P. C, 
Mr. Gadgil referred to AIR 1923 Mad 435 
and AIR 1948 Mad 521. These decisions 
also proceed on the same basis as the 
abovementioned Bombay decisions relied 
upon by Mr. Gadgil. There Is nothing 
to indicate that in the present case the 
Court was open for instituting suits and 
applications during the summer vacation. 
We. therefore, hold that in the present 
case the judgment-debtor did comply with 
the conditions prescribed by Order 21. 
Rule 89. a P. Code. 


7. The lower appellate Court felt that 
the derision of this Court in Aznritlal’s 
case, 46 Bom LR 432= (AIR 1944 Bom 
233(2)) laid down that m no case an -ap- 
plication under Order 21 Rule 89, C. P. C. 
could be filed beyond thirty days. In ef- 
fect, it felt that the said derision Irid 
down that S. 4 of tb® Limitation Act does 
not apply to applications under Order 21 
R^ 89, C. P. ^ We have carefully con- 
sidered the said decision. The only point 
decided In that case is that unless the con- 
ditions prescribed by Order 21, Bide 89, 
C. P. C. are complied with, executing 
Coxirt has under that rule no Jurisdlrtlon 
to set aside a sale brid In execution of a 
decree. The point that arises before vs 
did not arise In that case. The lower ap- 
pdlate Court was; therefore, wrong in 
earning to the conclurion that the point 
arismg In the present case was covered by 
that declsian. No cogent reason Is point- 
ed out to us why In the present case the 
judgment-debtor could not avail of S. 4 
of the Limitation Act limitation Is pres- 
cribed by Article 166 and that has got to 
be read along with S. 4 of the Limitation 
Act 


8. For the reasons Indicated above, we 
make the rule absolute, set aside the order 
passed by the lower appellate Court and 
restore the order passed by the executing 
Court In view of the fact that the ground 
on whiri 2 this levirion application succeeds 
was not taken In the Courts below, there 
will be no order as to costs throughout 
NR/V3B. Revidon allowed. 
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AIR 1969 BOMBAY 93 (V 56 C 18) 
TARKUNDE AND NATHWANI, JJ. 
Shiva Martand Tapkire and another. 
Petitioners v. Arun Nankchand Khatri 
and another. Opponents. 

Special Civil Appln. No. 2526 of 1967, 
D/- 16-1-1968. 

Bombay Land Revenue Code (5 of 
1879), Ss. 165, 178, 179, 181 — Bombay 

Prevention of Fragmentation and Con- 
solidation of Holdings Act (62 of 1947), 
S. 31 — T. P. Act (1882), Ss. 6(h), 7 — 
Auction sale held under provisions of 
Land Revenue Code — Acceptance of 
minor’s bid — Effect — Sale whether 
contravened S. 31 of Bombay Prevention 
of Fragmentation and Consolidation of 
Holdings Act. 

In execution of an award which had 
been passed against the petitioner, his 
land was put up for sale under the provi- 
sions of the Bombay Land Revenue Code. 
At the auction sale the respondent, who 
was then a nainor, gave the_ highest bid 
which was accepted by the officer conduct- 
ing the sale. The petitioner applied 
imder S. 178 of the Bombay Land Reve- 
nue Code for setting aside the sale. The 
petitioner contended that the sale was 
held in contravention of S. 31 _ of the 
Bombay Prevention of Fragmentation and 
Consolidation of Holdings Act 1947. He 
also contended that the acceptance pf the 
minor’s bid at the auction sale vitiated 
the sale. 

Held, that since a transfer had not been 
completed in the present case,, the auction 
sale could not be said to have contraven- 
ed S. 31(a) of the Bombay Prevention of 
Fragmentation and Consolidation of 
Holdings Act, 1947. (Para 4) 

Held, further, that a minor was incap- 
able of entering into a valid agreement 
and the accept^ce of the minor’s bid 
was an illegality which vitiated the sale. 
AIR 1965 Bom 139. ReL on. (Para 5) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 Bom 139 (V 52)= 

1965 Mah LJ 170, Mohanlal 
Keshavji Kothari v. Mrs. Rose 
Theresa Gonsalves 6 

S. B. Bhasme, for Petitioners; M, S. 
Nargolkar, for Opponent No. 1. 

TARKUNDE, J. : The petitioners claim 
to be the owners of a land, Gat No. 129, 
admeasuring 28 acres situate at village 
Jalochi near Baramati in the Poona Dis- 
trict. In execution of an award wh ic h 
had been passed against the fcst peti- 
tioner & in favour of a co-operative Socie- 
ty, this land was put up -for sale under 
the provisions of the Bombay Land Reve- 
nue Code. The auction sale was held on 
26th February 1965, The first respon- 
dent, who was then a minor, gave the 
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highest bid for Rs. 15,100 and this bid 
was accepted by the officer conducting 
the sale. The petitioners applied within 
the prescribed time to the Deputy Collec- 
tor under S. 178 of the Bombay Land 
Revenue Code for setting aside the sale. 
The application was rejected by the De- 
puty Collector. An appeal taken by the 
petitioners to the Collector and a fiirtlier 
appeal taken by them to the Commissioner 
were dismissed. The petitioners have 
now approached this Court imder AifiLde 
227 of the Constitution to challenge the 
legality of the decision of the Deputy 
Collector, the Collector and the Commis- 
sioner and to have the sale set aside. 

2. One of the grounds on which the 
sale was sought to be set aside by the 
petitioners was that the proclamation of 
sale omitted to mention that there were 
two weUs by which the land was irrigat- 
ed. The Commissioner has observed in 
his judgment that the omission to men- 
tion the two weUs in the proclamation was 
not a material irregularity, and Mr. 
Bhasme who appears on behalf of the 
petitioners argued that this view of the 
Commissioner was ■wrong. It appears to 
us that if the two w^ in the l^d were 
capable of irrigating the land or a sub- 
stmtial part thereof the omission of the 
two wells from the description of the land 
in the^ proclamation amoimted to a mate- 
rial irregularity. The Commissioner, 
however, has further held that the land 
was sold at the auction for an adequate 
price and that no substantial loss was 
caused 'to the petitioners. Mr. Bhasme 
has challenged this finding of the Com- 
missioner, but Mr. Bhasme could not 
show that this finding was ■vitiated by 
any error of law. The sale, therefore, 
cannot be set aside on the groimd of the 
said irregularity. 

3. Another groimd on which the sale 
was challenged before the Commissioner 
was that it was held in contravention of 
Section 31 of the Bombay Prevention of 
Fragmentation and Consolidation of Hold- 
ings Act, 1947. Mr. Bhasme drew our 
attention to clause (a) of section 31 of 
the said Act which pro^vides ■that, notwith- 
standing anything contained in any law 
for the tim e being in force, no holding 
allotted imder this Act, nor any pari 
■thereof, shall be transferred, whether 
by way of sale (including sale in execu- 
tion of a decree of a Cii^ Court or for 
recovery of arrears of land revenue or 
for sums recoverable as arrears of land 
revenue) or by way of gift, exchange, or 
lease, or otherwise, except in accordance 
■with such conditions as may be prescrib- 
ed. With reference to the petitioners 
contention ■that 'the auction sale was in 
contravention of this pro'vMon, the Com- 
missioner observed ■that the sale can be 
regularised by payment of penalty, under 
Section 31AA of the said Act. The Com- 

/ 
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missioner, therefore, directed that the 
Collector should take steps to recover 
penalty of Bs. 100 under S. 31AA of the 
said Act Now, S. 31AA provides, inter 
alia, that the transfers of any land in con- 
travention of the provisions of this Act 
made before the 15th day of November 
1965 shall not be deemed void merely on 
the ground of the contravention of any 
of the provisions of this Act if the per- 
son "in possession of the land at the 
aforesaid date” by virtue of any transfers 
or purported transfers pays to the State 
Government within the prescribed period 
a penalty eaual to one per cent of the 
consideration of the land transferred, or 
Bs. 100 whichever is less. Mr. Bhasme 
argued that the auction sale in the pre- 
sent case cannot be regularised under 
S. 31AA because the first respondent has 
not vat been out in. possession of the land 
and he is. therefoie, not a person "in pos- 
session of the land at the aforesaid date” 
La 15th November 1965. We are of the 
view that S. 31AA has no application to 
the present case, not only because the 
first respondent is not in possession of the 
land, but also because a completed trans- 
fer of the land has not vet taken place. 
It is clear from the pro\'islons of the 
Bombav Land Revenue Code that, after 
the auction sale of an immovable pro- 
perty under S. 16S. an application to set 
aside the can be filed under S. 178. 
If no application for setting aside the sale 
is made under S. 178. or if such an ap- 
plication U made and relected. the Collec- 
tor mav confirm the sale under S. 179. 
After the sale Is confirmed, the Collector 
puts the person declared to be the pur- 
chaser into possession of the land and 
grants him a sale certificate under S. 181. 
No transfer of the property takes place 
till the sale is confirmed and a sale cer- 
tificate is grant^ to the person declar- 
ed to be the pimchaser of the land, 

4. Since a transfer has not been conj- 
(Pleted in the present case, the auction 
sale cannot be said to "bave coiAmvened 
Section 31 fa) of the Bombay Prevention 
of Tragmentation and Consolidation of 
Holdings Art. 1947. As mentioned above. 
S. 31 (ai provides inter alia that a hold- 
ing allotted under the said Act shall not 
be transferred except in accordance with 
such conditions as may be prescribed. 
Biie 27(il of the Bombay Prevention of 
Fragmentation and Consolidation of Hol- 
dings Bul«, 1959, lays down that no con- 
solidated bolding shall be transferred as 
provided by clause (al of S. 31 except 
with the permission of the Collector 
alter making an application to him In 
that behalf’. It is possible to have the 
necessary permission of the Collector for 
the propos^ transfer of the land in the 
present case before the auction sate is 
confirmed and a «ale certificate is granted 
to the first respondent. We are acosed- 
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ingly of the view that no contravention 
of Section 31 (al of the said Act is involv- 
ed in the auction sale. 

5. Another and more substantial 
ground on which the auction sale is chal- 
lenged by the petitioners is that the 
first respondent was a minor when be 
made the highest bid at the auction and 
that the acceptance of a minor’s bid was 
an illegality which vitiated the sale. ,ln 
our view this objection is sound and 
must be upheld. As mentioned above 
the mere acceptance of the highest bid 
at an auction does not result in a com- 
pleted sale under the proviaons of the 
Bombay Land Revenue Code. As a re- 
sult of the acceptance of the highest bid 
the bidder acquires certain rights and 
incurs certain obligations. Under S. 173 
of the Bombay T.and Hevenue Code the 
bidder has to deposit 25 per cent, of the 
amount of his bid immediately after be 
is declared to be the purcl^ser. Under 
S. 174 the remaining amount of the pur- 
chase money is to be paid before sunset 
of the fifteenth day from that on which 
the sale took place. Section 175 lays 
down that, in default of payment within 
the prescribed period of the fuU amount 
of purchase money, the deposit (ie, 29 
per cent of the amount of the bidl, after 
defraying therefrom the expenses of the 
sale, shall be forfeited to the State Gov- 
ernment and that the property shall be 
resold. Section 176 provides that, If the 
proceeds of the resale are less than the 
price bid by the delaultina purchaser, the 
difference shall be recoverable from him 
as an arrear of land revenue. It appears 
to gs that since a minor Is incapable of 
entciiiut into a valid agreement he is not 
bound, in case his bid is accepted, to make 
payments of the purchase price as provid- 
ed by Sections 173 and 174, to suffer the 
amount deposited by him to be forfeited 
to the State Government under S. 175, 
and to make good any loss occasioned bv 
the resale under Section 176. Since he 
does not incur these liabilities, he also 
does not acquire the rights of having the 
sale ajnfirmed under Section 179 and of 
being placed in possession of the land and 
given a sale certificate under S, 181. 

6. Considerable support to the above 
view is derived from a judgment of Sir. 
Justice K. K. Desai in Mohanlal Keshavji 
Kothari V. Mrs. Bose Theresa Gonsalves, 
1965 Mah LJ 170=(AIR 1965 Bom 139). 
In that case a land was sold in auction, 
on the original side of this Court, on the 
basis of "particulars and conditions of 
sale” in which the land had been des- 
cribed as being available for building 
purposes. The auction purchaser subse- 
quenUv discovered that a substantial 
portion of the land was included In the 
develoPtnent plan of the Municipal Cor- 
poration and was not available for build- 
ing construction. The auction purchaser 
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applied for setting aside the sale but Ms 
application was opposed on the ground 
that an auction sale was not a contract 
and could not be set aside on a ground 
on wMch a contract can be rescinded. 
The learned Judge held that publication 
of the terms and conditions of a sale by 
auction amounts to an offer and that ac- 
ceptance of a purchaser’s bid results in 
a contract. We are, with respect, in 
agreement with this view. 

7. On behalf of the first respondent 
Mr. Nargolkar argued, in the first place, 
that an auction sale is a sale and not a 
contract and that the sale is not invalid 
because a minor can be a lawful purcha- 
ser of inunovable property. 

8. Section 6(h) of the Transfer of Pro- 
perty Act provides, inter alia, that no 
transfer can be made "to a person legally 
disqualified to be transferee’’. Under 
Section 7 of the Transfer of Property Act 
every person competent to contract is 
competent to transfer property to the 
extent and in the manner allowed and 
prescribed by any law for the time being 
in force. The result is that a minor can 
be a transferee but not a transferor of 
immovable property. The position is 
thus described in Midla’s Transfer of 
Property Act, 5th Edition, page 81: 

"A minor is in English law disquali- 
fied to be a transferee of a legal estate 
in land but not of an eqmtable interest in 
land or other property, but in India al- 
though a minor’s contract is void, vet a 
minor is not disqualified to be a trans- 
feree, and a minor may be a purchaser 
or a mortgagee. But neither the guardi- 
an of a minor nor his manager is com- 
petent to bind the minor or his estate by 
a contract for the purchase of immovable 
property but a lease to a minor is void, 
as a lease imports a covenant by the 
minor to pay rent and other reciprocal 
obligations. This was so decided before 
the Amending Act 20 of 1929 and the 
present section 107 makes it clear that a 
lease to a minor must be void because it 
must be executed both by the lessor and 
the lessee.” 

If an auction sale were a completed 
transfer of property, as urged by Mr. 
Nargolkar, there mi^t have been some 
substance in Ms contention that the sale 
is not vitiated on account of the minority 
of the auction purchaser. As pointed out 
above the acceptance of a bid at an auc- 
tion sale does not result in an immediate 
transfer of title to the bidder but creates 
certain rights and obligations. These 
obligations cannot be voluntarily incurr- 
ed by a minor and he is, therefore, not 
entitled to the rights of an auction pin- 
ch aser, 

9. It was next urged by Mr. Nargol- 
kar, that if an auction sale does not 
amount to a completed transfer, it amoimts 
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to a completed contract and is, there- 
fore, not vitiated on account of the mino- 
rity of the Mghest bidder. The only rea- 
son advanced by Mr. Nargolkar to show 
that an auction sale results in a comple^ 
ed contract was that under Section 173 
of the Bombay Land Revenue Code a 
bidder who is declared to be a purchaser 
is required to deposit immediately 25 per 
cent, of the amount of his bid. Obviously 
a contract arising on account of the ac- 
ceptance of the bid does not cease to be 
an executory contract simply because 25 
per cent, of the purchase mice is to be 
deposited immediately after the bid is 
accepted. 

10. A more substantial argument ad- 
vanced by Mr, Nargolkar was that the 
rights acquired and obligations incurred 
by a successful bidder in an auction sale 
held under Section 165 of the Bombay 
Land Revenue Code are statutory and 
not contractual, and that a minor is not 
precluded from acquiring the statutory 
rights and incurring the statutory obli- 
gations. The answer to this argument is 
that when a minor bids at an auction 
sale, he does so volimtarily and not by 
virtue of any statute. Certain rights 
and obligations have been attached by 
the Bombay Land Revenue Code to the 
contract which emerges when a bid is 
accepted at an auction sale. The incom- 
petence of a minor to enter into that con- 
tract is not cured by the fact that certain 
rights and obligations have been attach- 
ed thereto by statute. 

11. In the result the impugned orders 
of the Deputy Collector, the Collector 
and the Commissioner are quashed and 
the auction sale is also set aside. 

12. In the circumstances of the case 

there will be no order as to costs. 
JHS/D.V.C. Order accordingly. 


AIR 1969 BOMBAY 95 (V 56 C 19) 
PATEL AND NAIN, JJ. 

M/s. Varjivandas Hirji and Co., Peti- 
tioners V. D. T. Ghatpande and another. 
Respondents. 

Misa Petn. No. 233 of 1965, D/- 1-4- 
1968. 

(A) Words and Phrases — 'Dealer’ — • 

Meaning of — Dealer means a trader or 
a person who buys goods and sells them 
without processing them. (Para 9) 

(B) Employees’ Provident Funds Act 
(1952), S. l{3)(b) — Government Notifi- 
cation No. GSR 346 D - 7-3-62 — 'Trad- 
ing or Commercial establishmenti — 
Concerns selling only goods manufactur- 
ed by them fall within 'Trading or Com- 
mercial establishmenti within the mean- 
ing of the notification. Writ Petn. No. 86 
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of 1962 D/- 21-3-1963 (SC). EeL on- AIR 
1962 SC 1536, Dist. (Para 9) 

(C) Employees Provident Funds Act 
(1952), S. 1(3) (b) and (a) — Expression 
any other establishment” refers to any 
establishment not under CL (a) 

whether it is a factory or not. AIR 1967 
filadh Pra 157, Dissented from. 

On a plain reading of Section 1(31 
alone it is possible to conclude that the 
egression "any other establishment" in 
cla^e (b) could mean any establishment 
whidi did not fall in dause (a), whether 
establishment be an e^blishment 
wmch is a factory, or an establishment 
which is not a factory. Section l(3)(b) 
permits of not only elasafication but of 
appUcation of the Act to an Individual 
establishment, this provision serves a 
distinct puiposa There is nothing incon- 
^ent in the scheme of the Act with the 
view that Section l(3)(b) applies to all 
establishments whether such establish- 
ments are or are not factories. The 
mession "any other establishment" fa 
^use (b), is capable of the Interpretation 
that the reference is to any establish- 
ment that does not fall under clause (a), 
whether such establishment Is or is not a 
factory. AIR 1967 Bom 126. ReL on; AIR 
1965 Ker 130, Disting.; AIR 1967 Madh 
Pra 157, Dissented from. 

11 and 14) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Bom 126 (V 54)®68 
Bom LR 689-1967 Cri LJ 605, 

Central Hindustan Orange and 
Cold Storage Co. Ltd. y. PrafuUa- 
chandra Ramchandra Oza 17 

(1967) AIR 1967 Madh Pra 157 (V 541= 
1967 Jab XiJ 86, Radhalwishan 
Narayandas v. Provident Funds 
Commr. Madhya Pradesh Indore 18 

(1965) AIR 1965 Ker 130 (V 52)= 

1965 (1) Cri U 555, Provident Fund 
Inspector v. Kerala Janata Printers 
and Publishers Private Ltd.. Triven- 
drum 15 

(1063) Writ Petn, No. 86 of 1962 
D/- 21-3-1963 (SC). Basantlal Jain 
V. Regional Provident Fund 
Commr. g 

(1962) AIR 1962 SC 1536 (V 49)= 

(1962) Supp 3 SCR 795, Regional 
Provident Fund Commr. of Bom- 
bay V. Shri Krishna Metal Llanu- 
faeturing Co. Bhandara g 

Atul bL Setalvad, for Petitioners 
Rangnekar. for Respondents. 

NAIN J. : This is a petition under Arti- 
cle 226 of the Constitution of India The 
pefationers are a partnership firm engag- 
ed in the biisiness of manufacturing and 
dealing in Asafoetida, Respondent No 1 
fa the Regional Provident Fund Commis- 
sioner appointed by the Central Govern- 
ment for the State of Maharashtra. He 
^ ako been ap^inted by the Govern- 
ment of Maharashtra as an Inspe^r 
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m^er S, 13 of the Employees’ Provident 
Funds Act, 1952. Respondent No. 2 is the 
of India. Respondent No. 1 has 
®roUed to the petitioners the provisions 
of the Provident Funds Act under a Noti- 
fication issued by the Central Govem- 
oajth March 1962 under S, l(3)(b) 
oi the Employees’ Provident Funds Act. 
1°. of 1952 whereby the provisions of the 
®oid Act ^ve becii made applicable to 
every trai^g or commerdal establish- 
m^t employing 20 or more persons. The 
Pi^iaonOT contend that they are an 
^bUshment which Is a factory engaged 
“ toe manufacture of Asafoetida and 
ttie provisions of the 
Einployees’ ^vident Funds Act can only 
to e^blishments which are 
not factoriM and that Respondent No. 1 
luri^etion to apply the said Act 
^ therefore, seek a Writ 

^M^damus or Prohibition or other ap- 
^pnate Writ prohibiting the respond 
e^oreme the provisions oi 
^vident Ipnds Act aeunst 
PfoviliePl Funds 
19 ot 1952. u hereipafter for brev- 
Ity^ sake referred to as "The Act” and 
the NotmeaUon dated 7th MarjA^lflsffa 
referred to as “the Notified 

. *• ^ petition the petitioners have 
Imputed the validity of S, 19A of the Act 
vtees the 

petitioners has told tu 
petitioners do not wish 
to take up this contentloa Section iSA 
provides that if any difficulty arises in 
provisions of the Act, 
doubt anses as to whether anv 

P^ciiW establishment fa or fa not^ 

esteblishment to which the Act applies bv 
Nottfication under S. l(3)rb) 
ttitficulty has to be «»lv- 
Central Government and its 

“ade final We 

fayited the attention of Mr. RangneSr 
^ provision and 
^ C^tral Government 

wuot, and whether Respondent No 1 
^ the^tter te the 
Cot^ Government. Mr. Rangnekar fa- 
matter involved a 
qu^on of interpretation of the 
pnrv^OM of the Act, the Government 
would l^B the matter to be decided by 

t^e up attention that S. ISA barred 
the jurisdiction of the Court 

♦hf; petitioners state In the peUUon 
they ^e a partnership firm register- 
ed imder the provisions of the Indian Part- 

“^PA«.1S32. they Site flS tto 

ror^ TO business as the manufacturers of 
ffum. and among other 
^tflers in Asafoetida and 
busmess the petiUoners 
have two pre mises , one fa situated at 240 . 
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Samuel Street, Bombay, and &e other at 
Dariasthan Street, Wadgadi, Bombay. 
The processing of gum and the manufac- 
turing of compounded Asafoetida of vari- 
ous varieties is carried out by the peti- 
tioners at their premises at Dariasthan 
Street, while their administrative offices 
are situated at 240, Samuel Street. The 
petitioners state that they _ employ 19 
persons as labourers on daily wages in 
coimection with their manufacturmg 
business and 12 persons in connection 
with their administrative work. They 
further state that their pr em ises at 240. 
Samuel Street, are registered under the 
provisions of the Bombay Shops and 
Establishments Act. 

4. Respondent No. 1 has filed an 
affidavit dated 16-12-1965 in reply to the 
petition, wherein he has stated that the 
inquiries made by his office showed that 
the Petitioners are manufactirring and 
storing compounded Asafoetida at Darias- 
than Street and that the minimum^ num- 
ber of persons employed by the petitioners 
establishment at both the places of business 
was 40 during the period April to Decem- 
ber 1962, 35 in 1963, 34 in 1964 and 45 m 
the month of January 1965. In the smd 
affidavit respondent No. 1 contends that 
the Act and the Scheme are applicable to 
the petitioners’ establishment^ as it is a 
trading and commercial establishment en- 
gaged in the purchase, sale or storage of 
Asafoetida, and that their Department at 
Dariasthan Street is part of their estab- 
lishment. 

5. The respondents have admitted that 
the petitioners manufacture and store 
compoimded Asafoetida both at Darias- 
than Street and in their office at 240, 
Samuel Street, Bombay. There is a dis- 
pute as to the number of persons em- 
ployed, but that is not material because 
it is agreed that the petitioners emT^oy 
more than 20 persons. There is no dis- 
pute about the fact that the Departments 
at Dariasthan Street and at 240, Samt^ 
Street, are part of the same establish- 
ment. In fact Section 2A of the Act 
provides that where an establishment con- 
sists of different departments or has 
branches whether situate in the same 
place or in different places, all such de- 
partments or branches shall be treated as 
parts of the same establishment. 

6. The only controversy is that the 
respondents contend that the petitioners 
are a trading and commercial establish-, 
ment within the meaning of the Notifica- 
tion, while the petitioners contend (a) 
that they are not a trading and commer- 
cial establishment and (b) that even if 
they are such establishment, the Notifica- 
tion under Section 1(3) (b) of the Art 
cannot apply to such establishments which 
are factories. 

1969 Bom./7 m G— 16 


7. In order to appreciate these two 
contentions of the petitioners it is neces- 
sary to refer to some of the provisions of 
the Act and to the Notification which is 
the subject matter of the controversy. 
The_ preamble to the Art provides for the 
institution of provident fimd for emplo- 
yees in factories and other establishments. 
Section 2(g) defines a 'factory’ as mean- 
ing any premises, including the precincts 
thereof in any part of which a manufac- 
turing process is being carried on or is 
ordinarily so carried on, whether with the 
aid of power or without the aid of power. 
It will be noticed that the definition of 
the word 'factory’ in this Art is different 
from the definition of the same word in 
the Factories Art. S. 2(ia) defines manu- 
facturing or "manufacturing process” as 
meaning any process for making, altering, 
repaiimg, finishing, _ washing, cleaning 
brealdng up, demolishing or otherwise 
treating or adapting any article or sub- 
stance with a view to its use, sale, trans- 
port, delivery or disposal. S. 4 of the Act 
empowers the Central Govt, to add to 
Schedule I by a Notification any industry 
which was not originally induded in it 
under S. 1(3) (a). Sub-section (2) of the 
said section provides that all Notifications 
imder sub-section (1) shall be laid before 
the Parliament as soon as may be, after 
they are issued. Section 1 contains the 
short title, extent and application of the 
Act, and sub-section (3) reads as imder: 

"1. (3) — Subject to the provisions con- 
tained in S. 16 it applies — 

(a) to every establishment which is a 
factory engaged in any industry specified 
in Schedule I and in which (twenty) or 
more persons are employed, and 

(b) to any other establishment employ- 
ing (twenty) or more persons or class of 
such establishments which the Central 
Government may, by notification in the 
Official Gazette, specify in this behalf: 

Provided that the Central Government 
may, after giving not less than two 
months’ notice of its intention so to do 
by notification in the Official Gazette, ap- 
ply the provisions of this Act to any 
establishment employing such number of 
persons less than (twenty) as may be 
specified in the notification.” 

_ The Notification in controversy is pub- 
lished in Part n. Section 3, sub-section (i) 
of the Gazette of India dated 7th March 
1962, and reads as imder: 

"Government of India, 

Ministry of Labour and Employment. 

Dated. New Delhi 7-3-62. 

NOTIFICATION 

G. S. R. 346. In exercise of the powers 
conferred by clause (b) of sub-section (3) 
of Section 1 of the Employees’- Provident 
Funds Act, 1952 (19 of 1952) the Central 
Government hereby applies the said Act, 
with effect from the 30th April 1962, to 
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weiY trading and commercial establish- manufactured by himself, he did not ntir- 
ment employing twenty or more persons chase or sell 


...w.j wiiijucititu esLauuslt- 

ment employing twenty or more persons 
each and engaged in the purchase, sale 
or storage of goods, including establish- 
ments of exporters, importers, advertisers, 
commission agents and brokers, and com- 
modity and stock exchanges but not in- 


uy mraseu, nema not pur- 
ci^e or sell or store any goods so 2 is to 
wU wthin the scope of the notification. 
The Supreme Court held that the finished 
product was still goods within the mean- 
ing of the notifiration and, therefore, the 
petitimers business consisting of two 




.Tir Wiuun me purview of the 

.'2 ““s iudijment 

even if the business of the petitioners in 
^ case WM exclusively to seU goods 
^nufactured by themselves, they would 
^ commercial estab- 

lishment Also in view of the same judg- 
^t the contention that their dominant 
acuity was manufacture and that deal- 
^ ® acUvity, 

if factually correct would not sur- 
petitioners have died to us a 
judgment of the Supreme Court in the 
■^ot Eeeional Provident Fund 

orthTiS.‘‘^L'"ih V”'’" 

^ “®e the establish- 

_ — „ „ ....i.v* «».«- carried on two manufacturing busl- 

yi^. (b) that they seU only goods manu- Schedule^! and 

factored by themselves and this wiU not that if the 

constitJte them a trading or commercial l Sch^iSe 

A- vu. part of ftp wcuW attract 


8* The Act applied o riginall y ft fac- 
tories engaged in 6 Industries spedfied in 
Schedule I. which is referred to In Sec- 
tion l(3)fa) of the Act. The Act has sub- 
pquently been extended to several other 
todustries by notifications issued under 
S. 4. The Act was amended by Act 94 of 
1956. whereby the present sub-section (3) 
was substituted for the old one. wherebv 
muse (d) was introduced for the first 
time. By the amending Act 46 of 1960 
the number of persons employed was re- 
duced from 50 ft 20 in all the parts of 
sub-section (3). 

9. The first contention of the peti- 
tioners is that they are not a trading or 
cor^ercial establishment because (a) 
their dominant activity is manufacturing 
and dealing in Asafoetida la a minor acti- 
vity. (b) that they seU only goods manu- 


uiem a rraaing or commercial 

e^bUshment As for the second part of eswoiunment would attract 

their contention, they have stated in Section 1(3) fa). Th^ 

Para of their petition that they ‘'carry Hi our opinion, no relevance to 

on busmess as manufacturers of Asafoe- P®*>Ueners under 


i-ara i ot uieir peuuon tnai tney ' carry 
on business as manufacturers of Asafoe- 
tida and gum and Inter alia dealers in as- 
afoetida and gum”. There is no state- 
ment that their business as dealers in 
Asafoetida and gum is confined ft sell- 
ing goods manufactured by themselves. A 
dealer means a trader or a person who 
buys goods and sells them without pro- 
cessing them. We have no material to 
come to the conclusion that apart from 
manufacturing and selling their own 
goods, the petitioners do not buy and sell 


ine peiiuoners oo noi puy and seU establishments whJrh Trl J ^ 

.AsafoeUda m the market There is. there- This co^ntion^^^A °i 

fore, no substance in the contenUon that ti^of^Se^m i 


oj2aiucuup 111 uie luarKCb mere IS. uiere- 
fore. no substance in the contention that 
they are not a commercial or trading 
establishment on this ground. But assum- 
ing that they sell only goods manufactur- 
ed by themselves, they would still be a 
trading or commercial establislment as 
has been held by the Supreme Court In 
the iudgment.D/- 21-3-1963 in the case 
of Basantlal Jain v. Regional Provident 
Fund Cornmr.. Writ Petn. No. 86 of 1962 
(SC). In that case the petitioner manu- 
lartured Indian sweets in one premises 


go“v;?s 

the case of Basantlal referred ft 

mIP’i ™yst here observe that there 
remains the contention of the petitioners 
that even If they are a trading and 
mereiaj establishment, a Notification 
^^3)fb) cannot apply to 
suy establishments which are factories. 
f^<*.^verselv that it can only aSly ft 
factori^ 


iiiuidn sweexs in one premises order to brine an f-»tahi 5 eT,T*.JlI 
where he ‘employed 18 persons, and sold the meaning of^^HS^ 
them in a separate retail shop where he 1(3). If^v 


....... o.Miuycu lo persons, ana sold 

them in a separate retail shop where he 
employed 16 persons. The Act was appli- 
^ to him by virtue of the same notifica- 
'^® petitioner contend- 
ed that the two branches were extinct 
and separate and were not part of the 
This contenUon was 
The second contention of the 
PetiUoner was that as he sold the goods 


«z lums on the Internretn- 

SeTth?. “■» ™ 

n^er raised nor deaded in Basantlal’g 

11. It has been argued by Mr. Setal- 
for the petitioners that Section l(3)(a) 
appll^ to ev^ establisliment (a) wWch 
^fa(^ry. (b) engaged in any ind^^ 

are employed. AU 
w three conditions must co-exist In 
establishment ^hiS 


Sal' Tr 

the OTovislons of clause (a) will 
not be attracted. Mr. Setalwad ^ 
f condition Is saUs- 
that an establishment Is a 
ft) Is oot'sitliS 
ned because the factory is not engaged 
^ified In SchedSe L 
and the Central Government want to ex- 
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tend the Act to such establishment, they 
can by a notification under Section 4 add 
that industry to the Schedule and lay the 
notification before the Parliament. He 
pointed out that the Central Government 
have in fact, time and again, exercised 
this power and added numerous industri- 
es to Schedule L He further argued 
that if the first condition (a) is satisfied, 
viz. that the establishment is a factory, 
but the condition (c) is not satisfied be- 
cause the factory does not employ 20 or 
more persons and the Central Govern- 
ment want to extend the Act to such 
establishment they can by a notification 
under the proviso to Section 1(3) apply 
the Act to any establishment employing 
less than 20 persons. From this, he argu- 
ed that it is only when the first condition — 
condition (a) — is not satisfied because the 
establishment is not a factory that resort 
must be had to a notification under clause 
(b). Clause (b). therefore, would obviously 
according to him, apply when an establish- 
ment is not a factory. He contended that 
if Clause fb) applied to establishments 
which are factories the existence of 
Section 4 in the Act will be meaningless 
and otiose. The Central Govt, could 
notify a dass of establishments under 
dause (b) and apply the Act to industries 
other than those in Schedule I and avoid 
laving the notification before the Parlia- 
ment He also contended that there 
would be over-lapping between S. 4 and 
dause (b) and that ndther such result 
was intended nor should the Court so 
interpret the sub-section as to lead to 
that result. He also contended that in 
tte expression "any other establishment” in 
dause (b) the word 'other’ means not the 
same as already mentioned in dause (a) 
and as covered by it. and that 'other’ 
establishment in dause (b) must be se- 
parate in identity and distinct in kind 
from it. It must therefore be an estab- 
lishment which is not a factory. We 
must concede that these arguments are 
plausible and it is not impossible to agree 
with them. But the other interpreta- 
tion suggested by Mr. Rangnekar on be- 
half of the respondents is equally plausi- 
ble and a possible interpretation. We 
carmot say that on a plain reading of 
Section 1(3) alone it is not possible to 
come to the conclusion that the expression 
"any other establishment” in clause (b) 
coidd mean any establishment which did 
not fall in dause (a), whether such estab- 
lishment be an establishment which is a 
factory or an establishment which is not 
factory. Mr. Setalwad contended that 
xhe interpretation suggested by Mr. Rang- 
nekar will have to leave out of account 
firstly the scheme of the Act whereby 
extension of the Act to industries other 
than those in Schedule I is provided for 
In Section 4, and extension of the Act to 
industries employing less than twenty 


persons is provided for by the proviso in 
Section 1(3) and only the extension of 
the Act to establishments other than fac- 
tories remains to be provided for by 
dause (b); and secondly that such inter- 
pretation will render Section 4 meaning- 
less, redundant and otiose and in any case 
superfluous, mid thirdly the use of the 
word 'other’ in dause (b) would indicate 
an establishment of a kind different from 
and not the same as "an establishment 
which is a factory.” 

12. Mr. Rangnekar has taken us through 
the history of changes made in the Act 
from 1952 and has shown to us how ini- 
tially the Act was made applicable only 
to factories employing fifty or more per- 
sons and engaged only in six industries 
and how today the Act has been made ap- 
plicable to other establishments also, the 
number of persons employed has been 
reduced to twenty or more and a number 
of industries have been added to the 
Schedule. He has argued that the Act is 
a beneficent piece of legislation and 
where more than one interpretation of 
a provision is possible, the provision 
should be so construed as to benefit the 
largest number of persons. With this 
we. in principle, agree. The reply of 
Mr. Setalwad to this point is that if .the 
Government thinks that Asafoetida in- 
dustry ought to be covered, they can add 
it in the Schedule by a notification. Only 
such notification will have to be laid be- 
fore the Parliament and that there is no 
reason to fight shy of laying a notifica- 
tion before the Parliament if the scope 
of a beneficent legislation is to be ex- 
tended to a larger number of persons. 

13. We are. however, of the opinion 
that by the interpretation suggested by 
Mr. Rangnekar, Section 4 will not be ren- 
dered redundant or meaningless. Under 
Section 4 the Central Government can 
by a notification add to Schedule I the 
entire industry, while under Section 1(3) 
(b) they can extend the Act even to a single 
establishment or a class of establishments. 
Clause fb) permits of classification with- 
in the industry, which Section 4 does 
not. Under Section 4 either the entire 
industry has to be included or not includ- 
ed. Section 16 provides that the Act is not 
to apply to certain establishments. Sub- 
section (2) of Section 16 provides that if 
the Central Government is of the opinion 
that having regard to the financial posi- 
tion of any class of establishments or 
other circumstances of the case, it is 
necessary or expedient to exempt any 
dass of establishments from the opera- 
tion of the Act. it may by a notification do 
so. This would indicate that there could 
be several considerations such as finan- 
dal position of any dass of establish- 
ments or other circumstances due to 
which the Central Government may 
righ tly like to extend the provisions of 
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the Act only to a specified establishment 
or a spedfied class oi establishments. 
Section 1(3) (b) will enable the Central 
Government to do this. They could 
possibly not do this imder Section 4. 
The two proviaons iuUil a dlstinA 
purpose, and there is no substance in the 
argument that the interpretation suggest- 
ed by Mr. Rangnckar will render Section 
4 meaningless. 

14. We also find by going through the 
Act that the word "establishment” _ is 
us^ in sub-sections (4) & (5) of Section 
1 and fll<n in Sections 16 and 17 and may 
be in other parts of the Act, Indicating 
that the word "establishment” Is used as 
genus, of which a factory is a spede. It 
may te that to a certain extent the provi- 
sions of Section 4 may overlap the 
powers of the Government under 
Sea 1 (3) (b). But this we suppose 
would be a necessary measure as a matter 
^of abundant caution to cover cases whidi 
would not fall under Section 1 (3) (b). 
But as we have pointed out that Section 
1 (3) (b) permits of not only classification 
but oi application oi the Act to an in- 
dividual establishment, this providon 
serves a cUstinct purpose. There Is 
nothing inconsistent in the scheme of the 
Act with the view that Section I (3) (b) 
applies to all establishments whether such 
establishments are or are not factories. 
The expresrion “any other establishment” 
in daose (b). is capable of the interpreta- 
tion that^e reference is to any establish- 
ment that does not fall under clause (a), 
whether such establishment is or is note 
factory. We have therefore no hesitation in 
accepting that interpretation, as that In- 
terpretation will extend the benefit of 
beneficent piece of legislation to a 
larger number of persons. 

15. Mr. Pangnekar then argued that 
If the scope of clause (b) Is limited to 
non-factory establishments, even diamond 
merchants who may. according to bum 
employ one person to cut diamonds, and 
another person to polish them and several 
persons to sell them, will claim to be 
manufacturers and therefore lactones, 
because they have to cut or poli^ 
diamonds l^iore selling them and they 
vTill thus escape the operation of the 
Act. We are however not impressed by 
this argument, because if that were so. 
the la^t w21 Ue with ttie wideness of 
the definition of the words and expres- 
sions 'factory, 'manufacture’ and Wano- 
facturing process’ in the Act. The object 
in so defining must have been to bring in 
larger number of establishments within 
the ambit of the Acrt. Nothing would pre- 
vent the Govt from adding an industry to 
the list of Industries In the Schedule L 

16. It Is not alleged by the respon- 
dents that the contention of the peti- 


tioners that they are a factory Is false oi 
mala fide. They allege that they employ 
19 persons in the factory and 12 persons 
in the office. But in view of Section 2A 
it makes no difference where larger 
number ol persons is employed because 
they have all to be addrf up. Raw 
A^oetida is a strongly aromatic resinous 
gum and has to be mixed with wheat 
flour and non-resionus gum to be adapt- 
ed for domestic or me^cinal use. It Is 
usually packed before sale. These pro- 
cesses clearly bring the activity of the 
petitioners within the definition of 
"manufacture” or "manufacturing pro- 
cess” and the petitioners are undoubtedly 
a factory although simultaneoufly, on 
tbeir own admission, they are also 
dealers. Their entire establishment will 
however come imder Clause (b) because 
of Section 2A of the Act 

J7. The question canvassed -before us 
came up before our learned brother Mr. 
Justice Padhye sitting as a single Judge 
at Nagpur In the case of Central Hindu- 
stan Orange and Cold Storage Co. Ltd. v. 
Prafullachandra Ramchandra Oza, report- 
ed In 68 Bom LR 6S9 = (AIR 1967 Bom 
126). He also took the view that CL (b) 
refers to establishments which are net 
Induded in Schedule I of the Act and to 
other establishments which are non- 
factory establishments, if there Is a pro- 
per notliicatlen by the Central Govern- 
ment He was of the view that the read- 
ing of the two clauses did not show that 
they were actually exclusive ol each 
other. We respectfully agree with the 
condusIoQ to which Padhye, J., arriveo. 

18. Our attention Js also drawn to the 
case of Provident Fund Inspector r. 
Kerala Janata Printers and Publishers 
Private Ltd.. Trivendrum, reported in 
AJH 1965 Ker 130. In this case validity 
of Section 15 of the Working Joumdists 
(Conditions of Service) Act, 1955 was 
Impugned. Section 15 of the Act extend- 
ed the provisions of the Employees’ 
Provident Funds Act to the working 
ioumalists at a time when the Act was 
applicable only to factories and not to 
non-factory establishments. The Act was 
applied to the working joumdists not by 
a notification under Section 1 (3) (b) but 
by S. 15 of the Working Journalists’ 
Act itselL The Judgment In this case 
contains certain observations to the effect 
that by notification under Section HSlfb) 
the Act could be applied to all e^blish- 
ments, factory or non-factory. Although 
the question raised in this matter did not 
directly arise in that case because it turn- 
ed on the effect of the extension of the 
Act by virtue of Section 15 of the Work- 
ing Journalists Act and not fay virtue of 
a notification imder Section 1 (3) (b). we 
are In agreement with the observa^ns of 
the learned Judges in case. A Divi- 
sion Bench of ibe M. P. pi gh Court has 
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in the case of Radhakrishan Narayandas 
V. Regional Provident Funds Commission- 
er, Madhya Pradesh, Indore, reported in 
AIR 1967 Madh Pra 157, taken a contrary 
view and has dissented from the judg- 
ment of the Kerala High Court referred 
to hereinabove. But for reasons herein- 
above stated we are unable to agree with 
the judgment in the M. P. case. 

19. For reasons fully set out herein- 
above, we hold that Clause (b) of Sec- 
tion 1 (3) of the Employees’ Provident 
Fimds Act, 1952, empowers the Central 
Government to apply the Act to all trad- 
ing or commercial establishments, 
whether such establishments are factories 
or not. Secondly, the Notification dated 
7th March 1962 set out hereinabove w^ 
apply to such trading and commercial 
establishments, whether they are factories 
or not. The petitioners being such an 
establishment, the said Notification wiR 
apply to them. 

20. In the premises the petition must 
be dismissed with costs and we order 
accordingly. The costs are quantified at 
Rs. 375. 

GGM/D.V.C. Petition dismissed. 
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Central Bank Executor & Trustee Co. 
Ltd., P lain tiffs v. Hormusji Nusserwanji 
Ma^aswaUa and others, Defendants. 

Suit No. 468 of 1967, D/- 25-10-1967. 

Trusts Act (1882) S. 78 — Power of re- 
vocation — Reservation to author — 
Power must have been reserved in the re- 
vocation deed itself. 

Provisions of S. 78 apply to private 
trusts as well as a public trust. Under it 
a trust created otherwise than by will, 
cannot be revoked, except in three cases 
viz. (a) where beneficiaries are competent 
to contract, and consent to its revocation, 
(b) where a power of revocation is expres- 
sly reserved to the author of the trust, 
and (c) where the trust is for the pay- 
ment of debts of the settlor, and has not 
been communicated to the creditors. As 
regards reservation of power of revocation 
to the author, unless such power is re- 
served in the Deed of Revocation itself 
a new trust declared in the Deed_ of Re- 
vocation cannot be revoked by viitoe of 
the power of revocation contained in the 
original Deed of Settlement, (1717) 24 ER 
213, ReL on. (Paras 8 & 9) 

Cases Referred: Chronological Paras 
(1717) 24 ER 213=Prec. Ch. 474, 

Hele V. Bond 8 

M. P. Laud, for Plaintiffs; F. S, Nari- 
man (for Nos. 1 and 2) and ,T. B. Dubash 
(for No. 3), for Defendants. 
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ORDER: This is an Originating Sum- 
mons taken out by the plaintiff-Co. which 
is the present Trustee of the Deed of Set- 
tlement executed by one Maneckji Rat- 
anji Bharucha on 22nd April 1942 for 
the determination of certain questions that 
have been framed in it. 

2. By clause 2 of the said Deed of 
Settlement, dated 22nd April 1942, the 
settlor provided that the net income of 
the trust estate was to be paid by the 
Trustees to himself for life. By clause 4 
thereof, it was provided that from and 
after the death of the Settlor, the Trus- 
tees were to pay the net income to the 
Settlor’s sister Banubai, if she be then 
living, for the term of her natural life. 
Clause 5 of the said Deed provided that, 
from and after the death of the said 
Banubai, or in case she predeceased the 
Settlor then, on the death of the Settlor, 
the Trustees were to divide the Trust 
premises into two equal parts and hold 
them upon certain trusts thereafter spe- 
cified. Clause 6 provided that one of those 
parts was to be held in trust for the 
issue of the said Banubai, but if the said 
Banubai died without leaving any issue, 
the Trustees were to hold the same upon 
trust to pay the net income thereof to her 
husband for life, and, in default of such 
husband, to apply the net income for the 
benefit of the Settlor’s brother Ardeshir, 
if he be then alive, for his life, and, in 
default of the said Ardeshir, to transfer 
the said part of the Trust premises to the 
Parsi Panchayat Board at Surat for the 
benefit of a certain infirmary situated 
there. Clause 7 of the said Deed provid- 
ed that the net income of the other part 
of the Trust premises was to be paid to 
the Settlor’s brother Ardeshir, if he be 
then alive, and thereafter for the benefit 
of the wife and children of the said Arde- 
shir. Clause 8 of the said Deed provided 
that, from and after the death of the 
said Ardeshir and the said Banubai, the 
Trustees were to hold the said Trust pre- 
mises upon certain other trusts in favour 
of the issue of the said Ardeshir, but if 
the said Ardeshir were to die leaving no 
issue and no widow, the said part of the 
Trust premises was to be transferred to 
the Parsi Panchayat at Surat for the be- 
nefit of a certain technical institute situat- 
ed in that town. Clause 18 of the said 
Deed is in the following terms: 

"18. The said Manekji Ratanji Bharu- 
cha (alias Gadiwala) may from time to 
time and at any time or times by a Deed 
or Deeds revocable or irrevocable or by 
Wni or Codicil whoUy or partially revoke 
and make void or vary all or any of the 
trusts, uses, powers, and provisions herein- 
before created declared and contained and 
by the same Deed or any other Deed 
whether revocable or irrevocable or by 
or Codidl declare any new or other 
trusts uses powers or provisions concern- 
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Inpr the premises the trusts, uses, powers 
»nA provisions whereof shall have been 
so varied or revoked as aforesaid”. 

3. It may be mentioned that the Set- 
tlor’s brother Ardeshir died unmarried 
on 10th May 2956, and the Settlor’s sis- 
ter Banubai died unmarried on 22Qd 
October 1957. 

4 . In exerdse of the power conferred 
by the said clause 18 of the Deed of Set- 
tlement dated 22nd April 1942. the Set- 
tlor. by a Deed of Revocation dated 15th 
October 1958. revoked clauses 4. 5, 6. 7, 8 
and 0 of the said Deed, and declared and 
directed that, after his demise, the 
Trustees were to convert the investoents 
representing the Trust Fund into money 
and divide the net amount into six equrd 
parts which were to be dealt with in the 
manner lid down therein. Five of those 
six equal parts were directed by the said 
Deed of Revocation to be applied to vari- 
ous charitable institutions, and it Is un- 
necessary for me to refer to the same. 
The sixth part of the income was direct- 
ed, by clause 2(f) of the said Deed of 
Revocation, to be invested, and the net 
Income thereof to be paid to the Settlor's 
friends, who arc the 1st and 2nd defen- 
dants to this Originating Summons, for 
the term o! their natural Uvea and from 
aM alter the death of both of them, half 
of the Investments teptesenUng the said 
one-ixth share were to be handed over 
to the Trustees of the Bandra Parri Con- 
valescent Home for Women and Children, 
and the other half to the Trustees of the 
Shlrinbai Cama Convalescent Home for 
Wen and Bovs, to be held upon trust to 
apply the net income thereof for tiie 
maintenance of the said Institutions. 
Clause 3 of the said Deed of Revocation 
was in the following terms 

3. Save as hereinbefore modified the 
aaid Indenture of Settlement is hereby con- 
firmed and shall remain in force and ef- 
fect in every respect." 

5. By another Deed of Revocation 
dat^ 11th August 1962, the Settlor in 
purported exercise of the power of revoca- 
tion reserved to him by the said Deed 
of Settlement dated 22nd April 194^ 
varied and altered the uses in the said 
De^ of Revocation and New Appoint- 
ment dated 15th October 1958 In the 
manner stated therein, namely, that 
clause 2ff) of the said Deed of Revoca- 
tion dat^ 15th October 1958 was to be 
deleted, as if it had not appeared at all 
in the said De^ end a new clause 2(0 
substituted in its place, which provided 
that the said one-sixth part of the Trust 
Fund was to be applied to certain chari- 
ties specilled in the said Deed of Revoca- 
tion dated llth August 1962. It Is unne- 
cessary for me to refer to the directions 
given by the said Deed for Revocation, 
beyond pointing out that the effect of 


r. Hormusil {Vlmadatel J.) A. LB. 

those directions was that the provision in 
^use 2(f) of the Deed of Revocation 
^ted 15th October 1958, under which 
income of the said one-rixth part was 
to be paid to the 1st and 2nd defendants, 
did not tind place. It Is the contention of 
Mr. Nariman on behalf of the Ist and 2nd 
defendants that the Settlor had iwt 
power to revoke the Deed of Revocation 
dated 15th October 1958, as he purported 
to do under the power of revocation 
originaUY contained in the Deed of Set- 
tlement dated 22nd April 1942. It Is. on 
the other hand, submitt^ by Mr. Laud 
on behalf of the plaintiffs, and by Mr. 
Pubash on behalf of the Charity Commis- 
sioner (Defendant No. 3). that the Settlor 
did have the power to revoke the said 
Deed of Revocation dated 15th October 
1958. 

6. The whole argument of Mr. Laud 
bi support of the alMVe submission comes 
to this, that what was sought to be done 
by the said Deed of Revocation dated 15th 
October 1958 was to revoke clauses 4 to 
9 of the original Deed of Settlement 
dated 22nd April 1942, and to incorporate 
In that very Deed of Settlement certain 
pew trusts and provisions contained in 
the said Deed of Revocation dated 15th 
October 1958. It was argued by Mr. Laud 
that if his contention to that effect was 
accepted, the effect would be that the 
new trusts and provisions so incorporated 
would continue to be subject to the 
power ol revocation contained in clause 
18 of the Deed of Settiement dated 22nd 
April 1942. In support of that argument, 
Mr. Laud relied on the fact that clause 18 
of the said Deed of Settlement itself pro- 
vided. In terms, for the revocation being 
effected "from time to time" by a "De^ 
or Deeds revocable or Irrevocable". Mr 
Laud contended that clause 18. as fram- 
ed. therefore, showed clearly that a De^ 
of Revocation effected pursuant thereto 
could itself be revoked or varied from 
time to time. 

7. As against that argument of Mr. Laud. 
Mr. Nariman cou^t to contend that the 
Sedd Deed of Revocation dated 15th Octo- 
ber 1958. as drafted, did not bear out the 
contention of Mr. Laud. In so far as it did 
not provide for the new trusts created 
therein being incorporated in the origin^ 
Deed of Settlement. Mr. Nariman also 
relied on the terms of clause 18 of the 
Deed of Settlement dated 22nd April 
1942. whereby, according to him, the only 
power of revocation was to revoke the 
trusts "hereinbefore created”, whJdi 
rrould mean the trusts created by the 
original Deed of Settlement itself, arid 
not the trusts as varied by the subse- 
quent Deed of Revocation dated 15th 
October 1958. Mr. Nariman further 
aubmitted that, both under Section 78 of 
the Indian Trusts Act as well as under the 
corresponding provirions of law appU- 
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cable to public trusts, a document creat- 
ing a trust cannot be revoked unless _ it 
itself provides for a power of revocation 
therein. 

8. The question which I have to decide 
is. therefore, a very narrow one. but the 
learned counsel appearing in the matter 
have stated that the same is not covered 
bv authority, except that. In the ancient 
English case of Hele v. Bond. (1717) 24 
E. R. (Chancery) 213 in which, on exactly 
similar facts as those of the present case, 
it was held that, in the absence of a 
power of revocation being reserved in 
the Deed of Revocation, the new trusts 
declared in the Deed of Revocation could 
not be revoked by virtue of the power of 
revocation contained in the original Deed 
of Settlement. Mr. Nariman has ^so r^ 
ferred to statements of law contained in 
certain standard works to which I will 
refer later on. 

9. The first point which appears to be 
fairly clear is the one which was argued 
by Mr. Nariman, namely, that, as laid 
down in Section 78 of the Indian Trusts 
Act, a trust created otherwise toan by 
Win, cannot be revoked, except in three 
cases viz., (a) where beneficiaries are com- 
petent to contract, and consent to its re- 
vocation. (b) where a power of revocation 
is expressly reserved to the author of the 
trust, and (c) where the trust is for the 
payment of debts of the Settlor, and has 
not been communicated to the creditors. 
The Court is concerned, in the present 
case, only with clause (b) of that section. 
The position in regard to public trusts is 
also the same, and the proposition in 
Section 78 of the Indian Trusts Act. to 
which I have just referred, finds place in 
the statement of the law in Halsbury. 3rd 
edition. Volume 30. p. 267, paragraph 507, 
and in Farwell on Powers. 3rd edition, 
pp. 306-307, as a general proposition ap- 
plicable to all trusts, public as weU as 
private. The result of this legal position 
is that unless Mr. Laud’s contention with 
regard to the incorporation of the new 
trusts in the original Deed of Settlement 
is accepted by me. his submission that the 
Deed of Revocation dated 15th October 
1958 could be revoked, cannot stand. I 
have considered carefully the form of the 
Deed of Revocation dated 15th October 
1958. In support of his argument with 
regard to the incorporation of the new 
trusts in the original Deed of Settlement, 
Mr. Laud has relied strongly on clause 3 
of the said Deed of Revocation dated 15th 
October 1958, which lays down that, save 
as modified therein, the original Deed of 
Settlement was confirmed and was to re- 
main in full force and effect in every res- 
pect. I am afraid, however, the Deed of 
Revocation of 15th October 1958, as 
framed, does not purport to incorporate 
the new trusts in the original Deed of 
Settlement, but purports to create new 


trusts as therein laid down. This is ap- 
parent from a comparison of clause 2 of 
the said Deed of Revocation dated 15th 
October 1958 with clause 2 of the subse- 
quent Deed of Revocation dated 11th 
August 1962, the latter of which provi- 
des, in clear terms, for the incorporation 
of the new trusts in the original Deed of 
Settlement. That is not the way the 
Deed of Revocation dated 15th October 
1958 is drafted, and, under the circum- 
stances, I am afraid, I carmot accept Mr. 
Laud’s contention that the trusts created 
by the said Deed of Revocation dated 15th 
October 1958 should be read as if they 
were incorporated in the Deed of Settle- 
ment dated 22nd April 1942, so as to en- 
able the settlor to avail himself of the 
power of revocation contained in clause 
18 of the latter Deed. Clause 2 of the 
Deed of Revocation dated 15th October 
1958. in terms, purports to "declare and 
direct” the division of the Trust Fund in- 
to six equal parts, and to apply the same 
in the manner directed therein. There 
can be no dispute that the said Deed of 
Revocation dated 15th October 1958 does 
not_ contain a power of revocation or 
variation of the new trusts created by 
it. Under the circumstances, I have 
come to the conclusion that Mr. Laud’s 
argument on this point cannot be accept- 
ed by me. 

^ 10. In the result, I answer the ques- 
tions formulated in the Originating Sum- 
mons as follows: 

11. Question No. 1: in the negative. 

Question No. 2: In the negative. 

Question No. 3: In the negative. 

Question No. 4: In the affirmative. 

12. As far as costs are concerned, the 
costs of the plaintiffs and of the Charity 
Commissioner (Defendant No. 3), in se- 
parate sets, between attorney and client, 
to come out of the trust estate. The costs 
of Defendants Nos. 1 and 2, also to come 
out of the trust estate. 

GGM/D.V.C. Order accordingly. 
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Bijibai Saldhana, Petitioner v. Rama 
Manohar Thaimu Mishra and another. 
Respondents. 

Special Civil Appins. Nos. 243 and 244 
of 1967, D/- 6-2-1968. 

(A) Houses & Rents — Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), Ss. 5, 14 and 15 — As 
amended by Bombay Act (49 of 1959) — 
Effect of — Lease-deed expressly autho- 
rising tenant to sub-let — Sub-letting by 
tenant after 2 1-5-1959 — Sub-lessee though 

KL/RL/F94/68 
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lawful gnb-tenant cannot claim status of 
head tenant under S. 14 or that of statu- 
tory tenant under S. 5(ll)(b). 

Prior to amendment of S. 15 by Bom- 
bay Act (49 of 1959) sub-letting, transfers 
pd assignments were totally prohibited 
irrespective of whether the contract of 
lease permitted the same or not But 
Mter the amendment Section 15(2) by its 
^st paragraph legalises sub-letting trans- 
fers and assignments which had taken 
Pkce prior to 21st May. 1959. provided 
me sub-tenants, transferees or assignees 
had contmued in possession till that date 
wMe under the second, after 21st May 
1959, a tenant could lawfully sub-let if. 
and only if. the contract of lease expressly 
permitted hun to do so. (Paras 9 10) 

Und^ S, 14 in order to be elevated to 
the status of a direct tenant of the land- 
lord on the determination of the interest 
ol the head tenant, the sub-tenant must 
not only be a lawful sub-tenant but the 
premises must further have been let to 
1^ prior to 21st May 1959. Hence, where 
the lease deed dated 13-4-1959 expressly 
permitted the tenant to sub-let the pr^ 
^es le^ed to him and the premises had 
been sublet in September 1959.the sub- 
tei^t though a lawful sub-tenant under 
S. 15 is not entitled to the benefit of the 
wovisipns of S. 14 of the Act nor can he 
claim ttie stst^ of a statutory tenant 
under S. 5(ll)(b). (Paras 12 & 29) 

(B) and Rents — Bombay 

neats, Hotel and lodging House Kat« 
Control Act (57 of 1947), S. 12 (1) 
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hence commonly known as ‘statutory ten- 
ants . (Para 16) 

Clause (b) of S. 5(11) contemplates two 
cat^ories of statutory tenants not cover- 
ed by the other clauses viz. (i) a person 
to whom premises are leased and who re- 
po^essiou after determination 
ol lease and (ii) a person to whose prede- 
cessor the premises are leased and who 
has derwed ^ title from the lessee prior 
to Bombay Ordinance 1959 and who re- 
mained m possession after the deter- 
ni^Uon of lease. (Para 16) 

ihe «pression “who had derived title 
^e MmmMcement of the Bombay 
Lodging House Rates 
hf ^ Ordinance 1959” 

£». 5(ll)(b) was intended to qualify 
^d not “his predecessor”, 
derivative title is inap- 
® person to whom 
The clause it- 
premises having been 
'v Predecessor and there could, 
Jl? question of his deriving 

oeiore the determination of his lease. 

Property Act a tenant has 
fer5 a 1 contract to the con- 

S l^'toteJ°e.r‘£‘ae‘’y£SriS f=' 


Protection from eviction is avaUable SS^wa^tlS eviction. 

® .tenant against his the C^d^ncTmid^thi 

landlord at relevant time under the Act ed it ? which replac- 


1 . jf j . »‘“kU4uij' lenani against Pis 
lancuora at relevant time under the Act 
In order to ^ve protection to the ten- 
ant. S. 12(1} imposes a prohibition against 


. Le^atore did not prohi- 

of recovering possession can arise unless aftpr r^’ ^rairfer or assignment 
the contractual tenancy is first terminat- of an ““de in pursuance 

The protection is available to the to did not intend 


tot. ss. IZU) imposes a prohibition against trodudng the words “but 
the landlord m the matter of recovering contract to the contrary” hi 
possession. The expression ‘tenant’ ap- not that effect 
pearing in this section miist of necessity 


ill iiiia setuon rousi ot necessity 
mean a statutory ten^t, for no question 


tenant against the person who can be 
said to be his landlord under the Rent 
Act at the relevant time. (Para 14) 

(C) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (37 of 1947), S. 5(11) — Ten- 
ant — Contractual tenant and statutory 
tenant — Interpretation of S. 5(ll)(b) — 
Expression "who had derived title before 
the commencement of Bombay ... 
Ordnance, 1959” qualifies 'any penm’ 
and not his predecessor* — (Transfer of 
Property Act U882) S. 108(1)). 

The definition of a tenant in Sec- 
tion 5(11), contemplates only a contrac- 
tenant because rent is payable bv 
^ a^ne. Qa^es (a) to (c) contend 
^te wreons who are tenants by virtue 
only of the statutory provisions a pd are 


m.de; =uS^S?tl°oL taflltt 

teem to be Eovemed by the BmeiS I™ 

«■= above 

(Para 27) 
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necessary to state expressly in document 
that certain person was accepted as ten- 
ant. (Paras 31, 32) 

(F) Constitution of India, Art. 227 — 
Discretion of High Court — Contractual 
tenant illegally dispossessed by landlord 
• — Tenant’s suit for restoration of posses- 
sion dismissed by both lower Courts — 
Suit premises demolished and in its place 
new premises coming into existence in 
course of litigation — High Court would 
not interfere under Art. 227 when an 
order for possession in favour of tenant 
would be unexccutable and infructuous 
and especially when he flatly refused to 
deposit arrears of rent as ordered by 
Court. (Para 36) 

V. T. Walawalkar with D. D. Samant, 
for Petitioner, (in both matters); R. B. 
Andhyarujina with Vilas V. Kamat, for 
Opponent No. 1 (in both matters). 

ORDER: These two companion matters 
raise a common question of law for de- 
cision and can be conveniently dealt with 
together. The facts giving rise to them 
are briefly these: 

2. The property bearing Tika No. 16, 
C. S. Nos. 5 and 6 of Thana, formerly be- 
longed to one Vasanji PadamsL On a 
part of this property there was a shed 
known as the "Big godown”. By a lease- 
deed dated 13th April 1959 Vasanji 
leased out the shed and the site xmder it 
to one D. B. Naik at a monthly rent of 
Es. 225. Under the terms of the lease 
the lessee was entitled to make impro- 
vements, alterations or modifications at 
his own cost and was also entitled to 
sub-let the premises subject to the con- 
dition that when the lease was terminat- 
ed the sub-lease would also be deemed 
to be temiinated. Naik converted a part 
of the shed into four shops. Two of these 
were let out by him to Mahamood Adbul 
Rahman alias S. A. P. Mahamood, the 
petitioner in Special Civil Application 
No. 244 of 1967, at a monthly rent of Rs. 
150 and one more was let out to Bijibai 
Saldhana, the petitioner in Special Civil 
Application No. 243 of 1967, at a monthly 
rent of Rs. 60. There was a dispute as 
to when these shops were let out to the 
two petitioners; the petitioners claiming 
that they had entered into possession on 
25th April 1959 and the respondent No. 

1 (hereinafter referred to as 'the respon- 
denf) contending that they had come on 
the property in September 1959. Both 
the Courts below have, however, concur- 
rently found that the premises were let 
to the petitioners in September 1959 and 
that finding is not challenged before me 
by Mr. Walavalkar,' learned Counsel for 
the petitioners. 

3. On 28th September 1959 Naik 
assigned his rights to one P. Hamid Koya 
by an assignment-deed . of that date and 
the petitioners attorned to the assignee. 
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pere^er, in 1961, Vasanji filed a suit 
for eviction and arrears of rent against 
Npc and Koya in the Civil Court at 
pana. The daim for eviction was, 
pwever, subsequently given up and a 
decree for arrets of rent alone was pas- 
sed in that suit. Pending the said suit 
the property was pimchased from Vasanji 
by Ram Manohar Thannu Mishra, the 
respondent in both these petitions. It is 
not known whether the respondent had 
been brought on the record of that suit 
before the decree was passed but proceed- 
ings for the execution of that decree were 
started jointly by Vasanji and the respon- 
dent. A Receiver came to be appointed 
in those proceedings and although his ap- 
pointment was for the purpose of collect- 
ing rent from the sub-tenants who were 
occupying the premises, he somehow ob- 
tained possession of the premises in the 
occupation of Mahamood on 22nd March 
1962 by breaking open his locks during 
his absence. This led to an application 
by Mahamood (Misc. Application No. 53/ 
62) to the Executing Court for restora- 
tion 9 f possession. The matter was com- 
promised and a compromise purshLs sign- 
ed by the respondent and by the consti- 
tuted attorney of Mahamood as well as 
by the Receiver, was filed in Court on 
2nd July 1962. Under the terms of the 
compromise Mahamood was to be restor- 
ed to possession on 6th July 1962 on his 
paying Rs. 530. Mahamood was fiurther 
to pay Rs. 175 per month as rent of the 
premises from 1st July 1962 onwards. 
Mahamood paid Rs. 530 as agreed and 
was put in possession of the premises on 
6th July 1962. 

4. After Mahamood was thus restored 
to possession, the respondent filed Civil 
Suit No. 271/62 against Naik and Koya 
for eviction. To that suit he joined the 
Receiver also as a party-defendant. 
None of the two petitioners was, however, 
made a party to that suit. The suit was 
dismissed by the trial Court but in an ap- 
peal filed by the respondent in the Dis- 
trict Coirrt at Thana, that dismissal was 
set aside and the suit was decreed. The 
respondent then started execution pro- 
ceedings and in execution of a warrant 
issued in those proceedings dispossessed 
both the petitioners on Iri August 1964. 

5. The petitioners approached the Exe- 
cuting CoLUt by filin g applications for 
restoration of possession under Rule 100 
of Order 21 of the Code of Civil Proce- 
dure but their applications were dismiss- 
ed. Both of them then filed original 
suits in the Civil Court at Thana for 
establishing their right to present posses- 
sion and for restoration of possession. 
Their suits, however, came to be dismiss- 
ed and the appeals filed by them in the 
District Court at Thana also met with the 
same fate. They have, therefore, come 
to this High Court imder Article 227 of 



106 Bom. 

the Constitution for challensinj; the deci- 
sions of the Courts below. 

, 6. On these facts which are no longer 
m d^ute, Mr. Walavalkar. learned Coun- 
for the petitioners, argued two points 
before me viz., • 

(i) that the premises were let to the 
TCPtioners lawfully by Naik and hence 
were tenants’ as defined in S. 5(11) 
fb) of the Bombay Rents, Hotel and Lodg- 
ing House Bates Control Act, 1947 (here- 
'Rent Act’): and 

W) that by virtue of the compromise 
betwem the respondent and Mahamood 
(recorded m Misc Application No. 53/62) 
tne latter also became a contractual ten- 
ant of the respondent from July 1962. 
According to Mr. Walavalkar. the peti- 
tioners being thus 'tenants’ under the 
Rent Act were entitled to the protection 
of that Act and were not liable to evic- 
tion in execution of the decree obtained 
py the respondent in Civil Suit No. 271/62 
against Naik and Koya. 

7. Before dealing with the first of the 
above points it will be convenient to set 
out the relevant provisions of the Rent 
Art which admittedly applies to the pre- 
r^es with which we are concerned in 
these petitions. 

h 15(1) of the Rent Art reads 

as follows: 

* Notwithstanding anything con- 

tained in any law. but subject to any 
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15(2) as It now stands con- 
sists of two paragraphs. The first legall- 
^ ral^Ietting, transfers and assignments 
had taken place prior to 21st May 
1959, provided the sub-tenants, transferees 
or assi^ees had continued In possession 
tul that date, while the second provides: 

Ihe proj^Ions aforesaid of this sub- 
s«;tion shall not affect In any manner the 
operation of sub-section ( 1 ) after the 
commenc^ent of the Ordinance afore- 
mentioned . Thus after 21st May 1959. 

^wfully sub-let If. and 
contract of lease expressly 
^ present 

13th April 1959 
tife expressly permitted! 

to sub-let the premises 
** ^ therefore, beyond 
^ petitioners were lawful 
question, however, is 
whether for that reason they became the 
Vasanji and after 
him of his transferee Le. the respondent 

SS^Nllt" ■*'“« 


cofPina into operation of before the commencment^S“^2 

Art for any tenant to sub-let the fombay Rents. Hotel 
whole or any part of the premises let to Contr^ (AmenSnenti 

him orto..aten or tronstcr ta wy other ' 'hS- ™biect £ ftT'^roSS 

WtoStS^o'? Sonr.%?^.i'rd' 

raoibUons as he would have heJd fmm 
the teoao, u the teawoy^'d oSSil,„'SS 

tSt iruf* “ >*'rt'd sub- 

tenant but the premises must further 

31st May! 

were petitlonera 


... wh u(e premises let to 

him or to assign or transfer in any other 
manner his interest toerein.” 

There is a proviso to this section but It b 
not material for the purposes of this 
9. The expresaon "but subject to any 
contract to the contrary” was Intr^uc^ 
retrospectively by Bombay Ordinance HI 
of 1959 (hereinafter referred to as "the 
Ordinance") which was later repealed 
and replaced by Bombay Art 49 of 1959. 
Prior to this amendment sub-letting, 
transfers and assignments were totally 
prohibited irrespective of whether the 


Hiu.uuihc.* oj wneiner tne «... — v ue^ow tne petitioners 

contract of lease permitted the same or rontendmg that the premises had 

not A large number of tenants had. by Naik prior to 21st 


not A large number of tenants had. 
however, sub-let the premises let to them 
or transferred ©reassigned their Interest 


Mav is^n P”®*" to 21st 

nf became direct 

of the respondent on the deter-l 


V. muMicihcu diaaijciieu uieiT mtcrcst * .“‘f »'»wnaeni on the deter-; 

therein in spite of the prohibition, with interest of Naik by the 

the result that the sub-tenants, tran^ SSd ® asaii^t iSTthe r«! 


the result that the sub-tenant^**’tran^ 
ferees or assignees as well as the tenants 
themselves stood in danger of being evict- 
ed, To remedy the situation thus created 
and to provide a dead line after which 
sub-letting would not be lawful, the Gov- 
ernor of Bombay promulgated the Ordin- 
cmce on 2l8t May 1959. Section 15 as ft 
thra stood was re-numbered as S. 15(1) 
and a new sub-section was added as sub- 
se<mon (2) It was again substituted bv 
rabyMah„a*b, 


against nun by the res- 
Wndent That contention is not now open 
to them m view of the concurr^ni 
were fef premlstj 

h2 contention beforel 

S ®°"b-ary fairly conced- 

entitled to 

me benefit of the provisions of Sertioul 

Rdtoce Is placed by Mr. Wala- 
valkar solely on the provisions of Section 
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5(ll)(b) of the Rent Act. He argues (with- 
out prejudice to his second contention on 
behalf of Mahamood) that both the peti- 
tioners are statutory tenants according to 
the definition given in this section and 
are hence entitled to the protection em- 
bodied in Section 12(1) of the Rent Act, 
which reads: 

"12(1). A landlord shall not be entitled 
to the recovery of possession of any pre- 
mises so long as the tenant pays, or is 
ready and willing to pay the amount of 
the standard rent and permitted increa- 
ses, if any, and observes and performs 
the other conditions of the tenancy, in so 
far as they are consistent with the provi- 
sions of this Act." 

14. In order to ^ve protection to the 
tenant, this section imposes a prohibition 
against the landlord in the matter of re- 
covering possession. The expression ‘ten- 
ant’ appearing in this section must of 
necessity mean a statutory tenant, for no 
question of recovering possession can 
arise unless the contractual tenancy is 
first terminated. It is also clear that the 
protection is available to the tenant 
against the person who can be said to be 
his landlord imder the Rent Act at the 
relevant time It must, therefore, be 
seen whether the petitioners were statu- 
tory tenants of the respondent as contend- 
ed by Mr. Walavalkar, at the time when 
the respondent evicted them. 

15. Although, Mr. Walavalkar is relyr 
ing only on clause (b) of sub-section (11) of 
Section 5 of the Rent Act, in order to 
understand his argument it will be neces- 
sary to refer to some of the other clauses 
also. Section 5(11) of the Rent Act 
which defines the term ‘tenant’ for the 
pinposes of that Act reads; 

"5(11) ‘tenant’ means any person by 
whom or on whose accoimt rent is pay- 
able for any premises and includes — 

(a) such sub-tenants and other persons 
as have derived title under a tenant be- 
fore the commencement of the Bombay 
Rents, Hotel and Lodging House Rates 
Control (Amendment) Ordinance, 1959; _ 

(aa) any person to whom interest in 
premises has been transferred under the 
proviso to sub-section (1) of Section 15; 

(b) any person remaining, after the de- 
termination of the lease, in possession, 
with or without the assent of the land- 
lord, of the premises leased to such per- 
son or his predecessor who has derived 
title before the commencement of the 
Bombay Rents, Hotel and Lodging House 
Rates Control (Amendment) Ordinance, 
1959: 

(c) any member of the tenant’s^ familv 
residing with him at the time of his death 
as may be decided in default of agree- 
ment by the Court.” 

16. The main definition contemplate 
only a contractual tenant because rent is 
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payable by him alone. Clause (a) to (c) 
contemplate persons who are tenants by 
virtue only of the statutory provisions and 
are hence commonly known as 'statutory 
tenants’. Mr. Walavalkar argue that 
clause (b) on which he relie, contem- 
plates two etegorie of persons not co- 
vered by the othe clause. There he is 
right. He is also right in saying that one 
of these etegories contemplates a person 
to whom the premise are leased and 
who remains in possession after the de- 
termination of his leee. Mr. Walavalkar 
however goes further and says that the 
second etegory contemplates a person to 
whose predecessor the premise are leas- 
ed prior to the commencement of the Ordi- 
nance and who remains in possession after 
the determination of the lease, irrespec- 
tive of whether the person in quetion 
came on the premises before or after the 
commencement of the Ordinance. Ac- 
cor^ng to him the expression ‘who has 
derived title before the commencement 
of the Bombay Rents, Hotel and Lodging 
House Rates Control (Amendment) Ordi- 
nance, 1959” occurring in clause (b) quali- 
fies the expression "his predecessor” and 
not "any person” as would prima facie 
appear, ih other words according to Mr. 
Walavalkar, all that is necessary to make 
any person (of this category) a statutory 
tenant under Section 5(ll)(b) of the Rent 
Act is that the premises must have been 
leased to his predecessor before the com- 
mencement of the Ordinance. It is then 
immaterial whether the person claiming 
to be a tenant was inducted in the pre- 
mises by his predecessor before or after 
the commencement of the Ordinance. 

17. The argument is untenable and 
cannot be accepted for several reasons. 

18. A plain reading of clause (b) in- 
dicates that the expression "who had de- 
rived title before the commencement of the 
Bombay Rents, Hotel and Lodging House 
Rates Control (Amendment) Ordinance 
1959” was intended to qualify "any per- 
son” and not "his predecessor”. The 
reference to derivative title is inappropri- 
ate in the case of a person to whom the 
premises are leased. The clause itself 
speaks of the premises having been leas- 
ed to the predecessor and there could, 
therefore, be no question of his deriving 
any further title. On the other hand 
that expression would be quite appropri- 
ate to the case of a person obtaining some 
kind of title from the original lessee be- 
fore the determination of his lease. That 
the Legislature has used aii almost iden- 
tical expression in connection with sub- 
tenants and other persons obtaining title 
through the origin^ tenant, can be seen 
from clause (a) and it is unlikely that the 
very expression woidd be used in the 
same section in connection with a different 
category of persons without any apparent 
reason. It is true as pointed out by Mr- 
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WalavaUrar, that there Is no comma 
after the word "predecessor”, but it Is 
well known that pimctuation cannot be 
regarded as a controlling factor and can- 
not be allowed to control the plain mean- 
ing of a text Mr. Walavalkar Is not 
right in. saving that unless his argument 
is accepted, the second category of per- 
sons would be covered by clause (a) and 
a part of clause fb) would be redundant 
There is a clear distinction between the 
cases contemplated by clause (a) and 
clause fb). Clause fa) contemplates a 
case where the lease in favour of the 
head-tenant Is not terminated but is sub- 
sistinn, while clause fb) contemplates a 
case where that lease been already 
terminated, 

19. It would be unreasonable to sui> 
pose that the ILeglslature wanted to treat 
the "pre-ordinance lessees" as a spedally 
privileged class by conferring upon them 
the right to induct on the premises after 
21-5-1959, persons who could claim the 
protection of the Rent Act, when lessees 
to whom the premises su'e let after that 
date %vould have no such right; that 
would, however, be the direct result of 
accepting the argument of Mr. Walaval- 
kar. 

20. The obvious policy of the Rent Act 

Is to prohibit sub-letting and transfers or 
assignments of his interest bv a tenant. 
As originally enacted, it totally prohibit- 
ed such transactions idnce the date of its 
comliut into force and penalised the ten- 
ant as well as his gub-teoants, transferees 
and assignees bv making them liable to 
eviction xmder Section 13(l)fe) as It then 
stood. Section 15 was amended In 1959 
to save the situation created by a large 
number of illegal transactions of euh-let- 
ting, transfers and assignments by tenants,' 
but then It was made clear that 21-5-1959 
would be a dead-line and no sub-letting, 
transfer or assignment made thereafter 
would be recog^sed for jdving protec- 
tion to the sub-tenants, transferees or 
as^gnees. Under the general law Le.» 
under the Transfer of Property Act a 
tenant has, in the absence of a contract to 
the contrary, a right to sub-let or to 
transfer or his interest in the pre- 

mises let to him, but the Bent Act while 
fritnng protection to the tenant against 
eviction, took away this right of his and 
even after the Ordinance and the Act 
widch replaced it, that right has not been 
restored to him. The partial relaxation 
made by introducir^ the words 'Trat sub- 
ject to a contract to the contrary” In Sec- 
tion 15(1) has not that effect. It only 
saves a sub-letting, transfer or astign- 
ment made in pursuance of an express 
contract permitting it, from being un- 
lawful, but does not extend the protec- 
tion of the Bent Act to the sub-tenant, 
transferee or asdgnee brought In after 
the commencement of the Ordinance. 


This is made clear by Section 14, whiei 
1 have already quoted. 

21. A question may properly arise as 
to why the relaxation was then made at 
all and what was it that was intended to 
be achieved thereby. The answer is to 
be found in Section 13(l)(e) which was 
simultaneously amended by substituting 
the words "unlawfully sub-let" for the 
word "sub-let” which was originally 
there. Section 13(l)(e) as it now stands 
reads; 

"13(1) Notwithstanding anything con- 
tained in this Act but subject to the Pro- 
visions of Section 15, a landlord shall be 
entitled to recover possession of any pre- 
mises if the Court is satisfied— 

(e) that the tenant has, since the com- 
ing into operation of this Act unlawfully 
sub-let the whole or part of the premises 
or assigned or transferred in any other 
manner hia interest therein”. 

22. Prior to the amendment a tenant 
vdio sub-let the whole or part of the pre- 
mises let to him or transferred or assign- 
ed his Interest therein in any other man- 
ner after the Act came into force, was 
liable to eviction but after the amend- 
ment he will be liable to eviction only U 
the sub-letting, transfer or assignment Is 
unlawful. He will not incur the liability 
to eviction if the sub-letting, transfer or 
argument Is lawful as being per^tted 
by an express contract. Ihe purpose of 
the amendment was thus to save the ten- 
ant from eviction If the sub-letting.' .trans- 
fer or assignment made by him was per- 
mitted by the contract of lease; the sub- 
tenant, transferee or assignee being left 
to his rights, if any. under the general 
law. 

23. Clause fj) of ^ub-sectfos (1) of 
Section 13 Ls In the following terms; 

*'23(1)' Notwithstanding anything eoa- 
tain^ In this Act but subject to the pro- 
visions of Section 15, a landlord shall be 
entitled to recover possessdon of any pre- 
mises if the Court Is satisfied — • (j) that 
the rent charged by the tenant for the 
premises or any part thereof which are 
sub-let before the commencement of tte 
Bombay Bents, Hotel and Lodging ^use 
Rates Control (Amendment) Ordinance, 
1959 is In excess of the standard rent and 
permitted Increases in respect of such 
premises or part or that the tenant has 
received any fine, premium, other like 
sum or consideration in respect of such 
premises or pari” 

24. Under this clause a tenant who 
has sub-let the premises or a part there- 
of prior to the commencement of the 
Ordnance (so that the transa^on is le- 
galised by the amended Section 15) Is 
fitill liable to eviction if fee rent charged 
by him to the sub-tenant is In excess of 
the standard rent and permitted Increa- 
ses or If he has receiv^ any fine, pro* 
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ip i u m , other like sum or consideration in 
respect of such premises but, if the argu- 
ment of Mr. Walavalkar, is accepted, he 
wotild not incur the liability even if he 
did any pf these things, if the sub-letting 
by him is subsequent to the commence- 
ment of the Ordinance, because in that 
case Section 13(l)(j) would not apply. 

25. Section 22(1) of the Rent Act pro- 
vides as follows; 

"22(1) Every tenant who, before the 
commencement of the Bombay Rents, 
Hotel and Lodging House Rates Control 
(Amendment) Ordinance, 1959, has with- 
out the consent of the landlord given in 
writing, sub-let the whole or any part of 
the premises let to him or assigned or 
transferred in any other manner his in- 
terest therein, and every sub-tenant to 
whom the premises are so sub-let or the 
assi^unent or transfer is so made, shall 
furnish to the landlord, within a month 
of the receipt of a notice served upon him 
by the landlord by post or in any other 
manner, a statement in writing signed by 
him giving full particulars of such sub- 
letting, assignment or transfer including 
the rent charged or paid by him.” 

26. This section casts an obligation on 
a pre-ordinance sub-tenant, transferee or 
assignee and the tenant sub-letting, trans- 
ferring or assigning to him, to furnish 
particulars of the transaction between 
them within one month if the landlord 
calls upon them to do so by a notice 
given in the prescribed manner. The 
protection against eviction given to them 
is thus coupled with an obligation, breach 
of which constitutes a criminal offence 
imder Section 22(2); but if the argument 
of Mr. W^avalkar is accepted, a tenant 
permitted to sub-let by the contract of 
lease and sub-letting after the commence- 
ment of the Ordinance, as well as his sub- 
tenant would get the protection of the 
Rent Act without any similar obligation. 

27. It would be unreasonable to sup- 
pose that the Legislature intended the 
above results or wanted to discriminate 
in that manner between sub-letting, 
transfer or assignment made_ prior to the 
commencement . of the Ordinance (and 
legalised by it) and lawful sub-letting, 
transfer or assignment made subsequent 
thereto. The only reasonable conclusion 
would, therefore, be that though the 
Legislature did not prohibit sub-letting, 
transfer or assignment after the ordin- 
ance if made in pursuance of an express 
contract, it did not intend to extend the 
protection of the Rent Act to sub-tenants, 
transferees or assignees clai m ing under 
such transactions but left them to be 
governed by the general law. The inter- 
pretation of clause (b) of sub-section (11) 
of Section 5 of the Rent Act must be 
consistent with the above considerations 
and it must therefore be held, rejecting 
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the argument of Mr. Walavalkar, that the 
expression "who has derived title before 
the commencement of the Bombay Rents, 
Hotel & Lodging House Rates Control 
(Amendment) Ordinance 1959”, occurring 
in the said clause qualifies the expres- 
sion "any person” and not "his predeces- 
sor”. It follows that neither of the peti- 
tioners had acquired the status of a sta- 
tutory tenant tmder the Rent Act. 

28. Again, the protection afforded by 
the Rent Act is available to a tenant 
against his own landlord. In the case of 
a sub-tenant his landlord is the head- 
tenant till the interest of the latter in the 
premises in question is determined. The 
protection available to the sub-tenant till 
then would, therefore, be against evic- 
tion by the head-tenant. So long as the 
interest of the head-tenant subsists, the 
original lessor is not his landlord and 
there can be no occasion for the latter 
to seek to evict him. This is clear from 
the definition of the term landlord given 
in Section 5(3) which reads: 

"5. In this Act unless there is anything 
repugnant to the subject or context — 

(3) "landlord” means any person who 
is for the time being, receiving, or en- 
titled_ to receive, rent in respect of any 
premises whether on his own accoimt or 
on account, or on behalf, or for the bene- 
fit of any other person or as a trustee, 
guardian or Receiver for any other per- 
son or who would so receive the rent or 
be entitled to receive the rent if the pre- 
mises were let to a tenant; and includes 
any person not being a tenant who from 
time to time derives title imder a land- 
lord; and further includes in respect of 
his sub-tenant a tenant who has sub-lot 
any premises.” 

29. The original lessor would be- 
come the landlord of the sub-tenant and 
the protection would be available to him 
against the lessor only if the sub-tenant 
steps into the shoes of the head-tenant on 
the determination of his interest in the 
premises; but for this to happen. Section 
14 prescribes a condition viz., that the 
premises must have been sub-let before 
the commencement of the Ordinance. 
This condition is admittedly not satisfi- 
ed in the case of either of the two peti- 
tioners. None of them was therefore, 
entitled to protection. under the Rent Act 
against eviction by the respondent when 
he dispossessed them on 1-8-1964. 

30. Bijibai Saldhana, the petitioner in 
Spl. C. A. No. 243/67 has not pleaded My 
other ground in support of her petition 
and her petition muri, therefore, faiL 

31. Turning to the second point urged 
by Mr. Walavalkar (which is available 
only to Mahamood, the petitioner in Spl. 
C. A. No. 244 of 1967) the agreement reli- 
ed on is in writing in the form of a corn- 
promise pTir shi.q dated 2-7-1962 filed in 
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&Iisc. Application No. 53/62 of the Ci^ 
Court at Thana. It Is a short document 
signed hr the parties and is in the 
following terms ■ 

"It is agreed between the parties that 
the alore^d applicant will be put In 
possession, within five days from this day 
Le. on Friday 6-7-1962, of Gala of three 
rooms on the ground floor now in posses- 
sion oi Shri Supjaran. The possession ol 
the upper portion of the said Gala of 
three rooms and artides therein is also 
to be handed o%er to the said applicant. 
The appbcant to pay Bs. 530 (Rs. five 
hundred thirty only) before obtaining 
Qie possession L e. on Friday the 6th July 
1962. 

The applicant agrees to pay Rs. 175 per 
month as rent of the premises from 1st 
July 1962 onwards. 

Parties to bear their own costs." 

Being a document on which the peti- 
tioner’s claim to tenancy rights U based, 
the interpretation of this purshis would 
be a auestion of law. In fact it needs no 
"interpretation’ as such because Its 
meat^g is plain on the lace of it The 
respondent had already become the owner 
of the property and was entitled to re- 
'celve the rent and the petitioner agreed 
to pav Rs. 176 per month as rent of the 
pr^iises in his occupation from 1st July 
1962 onwards. The payment was to- 
wards future rent and had nothing to do 
with the amount ol the decree obtained 
hy Vssanjl against Naik and Koya for 
past arrears. It was the respondent who 
signed the purshis as the principal party. 
The endorsement of the Court shows that 
it was read out to him and he admitted 
the agreement before the compromise was 
recorded. By this agreement petitioner 
Itahamood became the person by whom 
the rent for the premises was payable and 
hence a contractual tenant under the 
principal definition In Section 5(11) of the 
the Rent Act, while the respondent who 
was the other party to the agreement be- 
came entitled to receive the rent from 
Mah^ood and hence his landlord accord- 
ing to the definition of that term in Sec- 
tion 5(3) of the Bent Act, which I have 
quoted above. There cannot be the least 
doubt about this legal poation. There Is 
no dispute that in 'pursuance of this agree- 
ment Jrlahamood paid Rs. 530 and 
was put in i»ssession on 6-7-10C2. It is 
significant to note that the rent whidi 
was formerly Rs. 150 per month was. by 
this agreement; raised to Rs. 175 per 
month. It may be. as contended by Mr. 
AndhyaTuyjna.' that this was because 
Mahamood was found to be in possessioo 
of three shops although initially only two 
. shops had been let to him. That does not 
derogate from the legal effect cf the 
agreement but on the co ntra ry confirms 
the podtL^ that a fresh agreement of 


tenancy was entered Into between 
parties. 

32. The Courts belpw rejected the 
contention of Mahamood on this point be- 
cause in the compromise it was nowhere 
stated that Mahamood was accepted by^ 
the respondent as a tenant. That is clear- 
ly an erroneous view of the law. When 
the requirements of a contract of tenancy 
ace fulfilled, it Is not necessary that it 
should be stated expressly that the person 
in auestion was 'accepted’ as a tenant 

33. Mr. Andhyarujina argued that the 
creation of a contractual tenancy in fav- 
our of Mahamood on 2-7-1962 was a legal 
impossibility because the tenancy of Naik 
was then subsisting. The argument has 
no substance. It is incorrect in the first 
place to say that the contractual tenancy 
of Naik was subsisting on 2-7-1962. it 
is an admitted position that suit No. 271 
of 1962 was filed by Vasanji and the res- 
pondent on 5-7-I96Z T^ must liave 
been on the basis that the contractual 
tenancy of Naik had Mready been termi- 
nated (presianably before the filing of 
the former suit of 1961, which was also 
for eviction). Naik was. therefore, only 
a statutory tenant who had already part- 
^ with possession. Assuming, however, 
that the contractual tenancy of Naik was 
eubdsUng. the contention urged by Mr. 
Andhyarujina may perhaps be av^Iable 
to Naik but cerlalidy not to the respon- 
dent who purported to create the tenancy 
m favour of Mahamood and accepted 
Bs. 530 under the agreement. He cannot 
be allowed to take advantage of his own 
wrong, if it be a wrong at alL He must 
be held bound by the agreement accord- 
ing to its tenor. Same would be the 
position regarding Mr. Andhyarniina’s 
argument that the respondent could not 
have created a tenancy in favour of Maha- 
mood as the premises were then in the 
possession of the Receiver. It has to be 
remembered that the Receiver had been 
appointed for the benefit of the respon- 
dent who was the real decree-holder and 
was acting on his behalf 

34. It is an admitted position that the 
contractual tenancy of Mahamood was 
never terminated nor was any decree for 
possession obtained against him. His dis- 
possession by the respondent on 1-8-1964 
was. therefore; clearly illegal 

33. Although I have found in favour 
of hfahamood on the point of his claim to 
contractual tenancy, I do not think I 
should interfere with the orders of .the 
Courts below In bis case for the follow- 
ing reasons; 

38. The suit prendses are admittedly 
not in existence now. They were de- 
molished long ago and in place of the old 
structure an entirely new bidding ol a 
different type Is now standing. An order 
awarding posesdon to him would there- 
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fore be unexecutable and infructuous. 
Secondly, before dispossession Mahamood 
was in occupation of the premises for 25 
months and was, imder the agreement, 
liable to pay Rs. 175 per month during 
that period. He, however, made no pay- 
ment whatsoever. On the contrary when 
he applied for a temporary injunction 
against the respondent during the pen- 
dency of the suit and the Court called 
upon him to deposit the amount or at least 
to give security for the same he flatly re- 
fused to make the deposit or even to give 
security for the amount admittedly due 
from him. 

37. The petition of Mahamood must 
also, therefore, fail but I will not saddle 
him with the costs thereof. 

38. Mr. Andhyarujina referred me to 
several cases, mostly on the scope of the 
powers of the High Court under Article 
227 of the Constitution and the principles 
governing the exercise of those powers. 
In view, however, of the conclusions I 
have arrived at and in view of the fact 
that I am not interfering with the orders 
of the Courts below which are in favour 
of Mr. Andhyarujina’s client, it is not 
necessary for me to deal with any of those 
cases. 

39. In the result the Spl. C. A. No. 243 
of 1967 fails and the rule issued therein 
is discharged with costs. The SpL C. A. 
No. 244/67 also fails and the rule therein 
is discharged but there will be no order 
as to costs. 

K.SJB. Rules discharged. 
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Ramchandra Sheshgiri Kamath, Appel- 
lant V. Janardan Vishwanath Hegde, Res- 
pondent. 

A. F. O. D. No. 355 of 1967. D/- 15-11- 
1967, from decision of Judge City Civil 
Court, Bombay, in Suit No. 2364 of 1960. 

(A) Civil P. C. (1908), S. 11 — Res 
judicata — Presidency Small Cause 
Courts Act (1882) (as it stood prior to 
amendment by Maharashtra Act 41 of 
1963), Ss. 41, 43. 46, 47, 49 — Dismissal 
of ejectment application under S. 41, pre- 
viously filed by plaintiff, on ground that 
defendant was sub-tenant — Subsequent 
suit for possession alleging licence given 
to defendant was determined not barred 
by res judicata. 

' The appellant had filed an application 
! under S. 4l of the Presidency Small Cause 
Courts Act (1882) for possession of pre- 
mises from the respondents on the ground 
that the respondent was in possession of 
the premises as a licensee and that the 
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licence was withdrawn. This application 
was dismissed by the Small Cause Court 
accepting the allegation of the respondent 
that he was a sub-tenant of the appel- 
lant. Subsequently the appellant filed 
a smt against the respondent in the City 
Civil Court for possession alleging that 
respondent was his licensee and that the 
licence was duly determined. On the 
question whether the suit was barr^ by 
res judicata under S. 11. C. P. C. or on 
principles analogous to res judicata by 
reason of the decision given In ejectment 
application: 

Held that (i) the suit was not barred by 
res judicata under S. 11 C. P. C. as the 
proceeding taken by the appellant imder 
S. 41 of the Act was not a "suit” within 
S. 11. C. P. C. 

(ii) the suit was not barred even on 
the principles analogous to res judicata. 
Apart from the fact that the proceeding 
imder Chapter 7 of the Act was of a 
summary nature and the Legislature it- 
self contemplated that an order under S. 43 
would be subject to a decree passed in a 
regular suit and no appeal was provided 
for against an order passed under S. 43, 
the matter directly and substantially in 
the two proceedings was different. The 
simple issue in the summary inquiry 
imder Chapter VU of the Act was whe- 
ther the tenancy was determined or the 
licence was withdrawn and if the appli- 
cant established that bare fact he was 
entitled to an order under S. 43. The 
matter which was directly and substan- 
tially in issue in the suit was whether the 
plaintiff was the licensor or the landlord 
of the defendant, which was a very much 
different matter from the one which was 
involved in the earlier proceeding. The 
suit therefore would not be barred by 
principles analogous to res judicata. AIR 
1921 PC 11 and AIR 1953 SC 33 and AIR 
1927 Mad 321 and AIR 1940 PC 7, EeL 
on: AIR 1965 SC 1153, Ref. 

(Paras 11 and 13) 

(B) Civil P. C. (1908), S. 11 — Princi- 
ples of res judicata — Applicability — It 
must apply with equal vigour to all par- 
ties to earlier proceedings. 

Section 11 is founded on a principle of 
public policy and that principle is that 
there should be finality to litigation. If 
the principle has to apply it must apply 
with equal vigour to all parties to the 
earlier proceeding and it cannot be en- 
forced so as to deprive only one of the 
two parties of an opportunity to re- 
agitate an issue. Whether it is the terms 
of Section 11 or the principle imderlying 
it, there must be some reciprocity in the 
bar which arises by reason of the prind- 
ple and it cannot be that the principle 
that a party should not be harassed twice 
over in respect of the same cause would 
apply to one. party to the proceeding but 
not to the other. (Para 18) 
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K. Joseph, for Appellant; R V. Jo^ 
and J. V. Kasbekar, for RespondenL 
JUDGMENT: This is an appeal by the 
plaintiff from the judgment of the City 
Civil Court, Bombay dismissing his suit 
on the preliminary issue toat it is barred 
by res judicata by reason of a previous 
deasion between him and the defendant 
2. The plaintiff used to run a tailor- 
mg shop at Tribhuvan Road, Girgaum, 
Bombay. The shop consisted of two rooms 
*nd was run by the plaintiff in the name 
of Kamath Brothers. The plaintiff was a 
^ant in respect of the two rooms but 
by an agreement dated the 1st of Novem* 
ber 1965, he gave to the defendant the 
right to conduct the shop for one year. 
The defendant obtained possession of one 
of the two rooms under this agreement 
and at the end of the year, he exercised 
the option available to him under the 
agreement for extension of the peri^ 
mentioned iherdn. Under the terms of 
the agreement, the plaintiff was entitl^ 
to recover possession of the shop from 
the defendant if he failed to pay the 
monthly royalty for a period of three 
months. The defendant appears to have 
fallen in arrears for over three mouths 
and thereupon, the plaintiff terminated 
agreement and Bled an application under 
Section 41 of the Presidency Small Cause 
Courts Act, 1882 (Ejectment Application 
No. 8/177 E of 1958) for possession of the 
shop premises from the defendant The 
plaintiff alleged in that application that 
the defendant was put in possession of 
the ^op as a licensee and that the licence 
having been withdrawn he was liable to 
hand over possession. The defendant con- 
tended in that proceeding that he was in 
possession not as a licensee of tte plain- 
tiff but as his sub-tenant and he was 
therefore entitled to the protection of the 
Rent Act. The Small Catise Court, Bom- 
bay by its order dated the 14th of Mardi 
1960 dismissed the plaintiffs application 
for possession on the ground that the de- 
fendant was a sub-tenant and not a been- 
see of the plaintiff. 

„ 3. On the 28th of April 1960. the plaln- 
uff brought the present suit against the 
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^endMt (Suit No. 2364 of 1960) la the 
Qty Civil Court, Bombay for possession 
of the shop premises from the defendant 
"Isfiliig that the defendant was his licen- 
see and that the licence was duly deter- 
nuned. The defendant contended by his 
written statement that he was in posses- 
aon of the premises as a sub-tenant cf 
the plain^ and therefore, the plaintiff 
Md no right to recover possession from 
Bombay Rent Act 
Un the 28th of November 1966, the de- 
fenda^ amended his written statement 
tbe Court and he raised 
an admfaonal contention that the suit was 
barred by res judicata or on principles 
analogous to res judicata, by reason of 
decision of the Court of Small Causes, 

8/5?? E of «“■ 

4 . The learned trial Judge then fram- 
^ an issue, whether the suit was barred 
by res judicata as contended by the defen- 
^ ^ssue as a preliminary 

issue. The learned Judge was apparently 
m two n^ds and he felt that there was 
consideraWe substance in the submission 
of plaintiff that, the 
decisis m the earlier proceeding could 
of judicata. The 
attention of the learned trial judge ^ 
to a decision of tlie thS 
V’® CivU Court 
to wMch he had taken the view that a 
vT’® nature would be 

4 ^ principles analogous to res 
Judicata. The learned ^^jSdg? f”? 

^md follow the decision of the princi- 
^ ® ther^ore dismissed 

w suit on the ground that it is barred 
TT^.. analogous to res judicato 

determine the question 
whether the suit is barred by priSles 
analogous to res judicata, it would^ be 
nTCessary to draw attention to the pro- 
of Chapter 7 of the Presidwey 
Courts Act, 1882. which ^ 
of Possession of Immo- 
th2*?i>cf * which is 

sections ap- 

^nng in that chapter provides, to the 
that when any per- 
^8^ twsse^COT of any immovable 
r ®^® '"thin the local limits of 

5 Courts jurisdiction and 
of which the annual value at a rackrent 
d^ not CTceed three thousand ruplS“ 

permission, of Li^hei- 
such tenancy or permission has 
withdrawn, and such 
refuses to deUver up 
such property m compliance with a re- 
qu^ made to him to this behalf by such 
?.r*^ application may be made 

to the Small Cause Court for a summons 
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PrafuUa Kiunar Roy and Samarendra 
Nath Banerjee, for Appellants; Banamali 
Das, B. N. Thakur, D. C. Basu and M. N. 
Ghosal, for Respondents other than Res- 
pondent No. 2 (3); Deva Prasad Chau- 
dhury, for Respondent No. 2 (3). 

Editorial Note 

(The report here is the sximma^ of 
the judgment by Mr. Justice Bijayesh 
Mukherji. oie para numbers in the re- 
port refer to paras in original judgment.) 

P, N. MOOKERJEE, J.:— I have had 
the advantage of reading, in advance, the 
judgment, prepared by my learned bro- 
ther. I fully agree with him in his con- 
clusion that the appeal should fail and 
be dismissed and that there should be no 
order for costs, either here or in the 
Court below. 

2. BUAYESH MUKHERJI, J.:— The 
decision of this appeal by Pannalal Sen 
the unsuccessful plaintiff, in the Court of 
first instance, turns principally on the 
question whether the two documents list- 
ed below are vitiated by tmdue influence 
or not — 

(i) A registered deed of gift, as res- 
pects a pucca one-storied house with 
1969 CaL/8 HI G— 17 
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amongst others, land admeasuring 3 
cottahs 13 Chhittacks and 32 square feet, 
being part of 66/3 Kaibartapara Lane, 
SalMa, within the jurisdiction of Mali- 
panchghora Police Station in the Town 
of Howrah, executed on 7th February, 
1951, by Muktalal Sen, since deceased, a 
brother of the appellant Pannalal, in 
favoim of Ashalata Ghose, the first de^- 
fendant, who is the wife of Manmatha 
Nath Ghose, the second defendant, a 
pleader practising in the Howrah Courts, 

(ii) A registered agreement or annuity 
bond executed on the same day (7th Feb. 
1951), between the said Ashadate Ghose 
and Muktalal Sen, whereby the first 
party Ashalata binds herself, her heirs 
and legal representatives, amongst other 
things, to maintain and tend the second 
party Muktalal, as also to stand for the 
expenses of his pilgrimage to Puri, Nava- 
dwip and Brindaban, durante vita, that 
is, so long as he is alive in default, to 
pay him Rs. 40/- a month for mainte- 
nance, medical treatment, pilgrimage and 
the like. 

2. The appellant Pannalal died during 
the carriage of this appeal and has since 
been substituted by his heirs. 

3. The facts set out in the plaint need 
not be referred to further than as fol- 
lows: 

Late KanaUal Sen bequeathed by will, 
the immoveable property he had, to his 
four sons — Pannalal (the origin^ appel- 
lant), Jaharlal, Muktalal, (a name which 
bulks so large in this litigation), and 
BejoylaL The property in suit happens 
to be the most valuable part of Mukta- 
lal’s share, rendered still more valuable 
by the addition he had made, with his 
own fimds, of a room and a kitchen. 

"Of less than average intelligence and 
almost imeducated", Muktalal "was by 
habit stingy.” He married when he was 
"past forty”, but only to become a 
widower at 50 or thereabouts. "He cook- 
ed his own food.” And his was a "style 
of living” so poor, even though he, a 
money-lender at that, "earned consider- 
able sums of money” as a draper, and 
"had a comfortable monthly inconie” too 
by letting out three out of the four 
rooms, in his house — the house in con- 
troversy here. 

Such a one fell so easy a prey to the 
"deep-laid plan” of Manmatha, "a wily 
and veteran lawyer”, aided and abetted 
by Ashalata, "his able wife”. The plan 
worked itself by-and-by in the manner 
following — 

(i) An "outward show of sympathy for 
his hard lot”, emanating from Manma- 
tha and Ashalata, was followed by perio- 
^c invitations to dinner which was serv- 
ed by Ashalata herself. 

(ii) Manmatha used to tend his law- 
suits and thereby won his confidence. . 
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(iii) More, Manmatha fostered In him 
"the idea that the rooms in his house 
could be let out at a much higher rent”, 
once the three existing tenants were got 
rid of, nothing to say of construction ot 
8 first floor which would enhance the 
letting value of the property so much 
the more, in view of the prevailing house 
famine, and got, indeed, three actions in 
ejectmtait, "full of false allegations'*, 
raised by him against the three tenant^ 
with a view to getting rid of them. 

(iv) Again, it was constantly Impressed 
upon Muktalah a man of weak intellect, 
and befriended by none, that Ashalata 
was a mother unto him, so much so that 
he was even told; 'in some previous birth 
she must have been your natural mother. 
Such indeed is the dream she had 
dreamt” 

(v) The *sop’ of enabling him to ac- 
quire religious merit by providing for 
bis visit to "famous places ol pidsnioagi^’ 
was thrown cut too. 

Having thus obtained "complete mas- 
tery” over Muktalah "a man of weak 
mentality”, blanmatha and Ashalata, 
"with the help of their creatures. Ganesb 
Chandra Dutta, Haradhan De and Pan- 
chanan Chatterjee”. as also others, "ma- 
naged to get up (the) two documents”, 
referred to above. But Muktalal did 
not understand the effect and ImpUcatioo 
thereot He was even denied the oppor- 
tunity to consult any disinterested person 
or lawyer. 

The three eiectment suits meanwhOe 
succeeded and the tenants left Result: 
Muktalal became the lone occupant of the 
house in controversy. "On the specious 
plea” of providing for his safety and 
comforts, Manmatha posted his nephew 
Saroj Kumar Ghose and Gane^ Chan- 
dra Dutta, the writer of the two docu- 
ments, in the house. But the real obfect 
was to keep Muktalal under surveillance, 
60 that he might net contact others, and 
get to know what was what. Still, he 
was disUlusioned in no time; more, he 
started giving out his mind to undo what 
be had done. And. six months and six 
days after the gift, to be exact, on 15th 
August, 1951. his dead body highly de- 
composed, with a piece of cloUi round 
the neck, was discovered "in a standing 
posUtte”, leaning against the walls of the 
privy in the house. Saroj, Manmatha’s 
nephew, informed the police, who, how- 
ever, after "a perfxmctory inqidry”, re- 
ported it to be a case of suidde. 

Hence the suit (i) for setting aride the 
deed of gift, as also the agreement. If 
necessary, (ii) for declaration of title to 
the property in dispute and possession 
thereof, as also (iii) for mesne profits. 

4. The defence entered into by Man- 
matha and Ashalata In a joint written 
statement is. inter alia, a denial of the 
very various allegations made in the 


plaint, coupled with an admission of the 
deed of gift and the agreement which, 
however, it is pleaded, "were toe result 
of free and unfettered deliberationsontha 
part of Muktalal” who had had toe bene- 
fit of consultations with his friends and a 
didnterested lawyer, and was not, there- -- 
for^ a victim to any manner of an undue 
influence. 

5. The learned Subordinate Judge 
finds ■— 

J, Muktalal, sufficiently intelligent, 
used to manage his own affairs. It is not 
bdievable that such a one would be so 
easily influenced in the manner, it b 
said, he was. 

2. What Muktalal did not get from hb 
near ones, in love, affection a nd kindness, 
he got in ample measure from M a nma tha 
and Ashalata. The impugned documents 
were, therefore, the result of his “fre# 
and unfettered mind”, nothing »!<•«» any 
undue influence having been anywhere 
near. 

3. kluktalal had had the benefit of ia- 
dependent advice. 

6. In view of such findings, he db- 
inisses the suit Hence the appeal 

7. The appeal has been opened o« 
two points. One, the impugned docu- 
ments cannot stand, tainted and infect(^ 
as they are with undue influence of 
Muktalal’s pleader, Manmatha. Two, 
looked at a little below the sui^ce, the 
deed of gift is, in reality, a transaction 
between Muktalal, the client, and Man- 
matha. his pleader, bound In a fiduciary 
character to protect the interests of the 
former (Muktalal); far from having 
forded protection, such a one — a fidu- 
ciary *— gained advantage, which, there- 
lore, he must hold, imder Section 88 of 
the Trusts Act, 2 of 1882, for the benefit 
of that one: MuktalaU On no other 
point have we been addressed 

(The judgment then enters into plead- 
ing as also evidence, and continues:} 

* • * • * * * 

In the circumstances, ejectment suits, 
as also their timing, are matters to be 
remembered for ever, and not to be for- 
gotten In three to four years’ tone. Thus, 
having eo pretended amnesia, Manmatha 
colours his evidence over-much, and can- 
not. therefore, be believed in safety on 
the point I am on now. These are the 
things contrary to what would have 
otherwise passed as good evidence. In 
sum, I disbelieve him, on such a scru- 
tiny of his evidence; not because he b' 
a party. The reason is plain; in spite of 
being a party he is as much a «jmpetent 
Tritaess as any other Section 120. Erir 
dence Act, 1 of 1872, and Jogendra 
Krishna v. Kurpal & Co- 

AIR 1923 Cal 63=ILR 49 Cal 345=35 Cal 
U 175. 
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25. There is another feature in Man- 
matha’s evidence, which calls attention, 
and may conveniently be disposed of 
here. Dr. Bhandari, while introducing 
Muktalal to Manmatha, said: "Be sym- 
pathetic to Muktalal who has none to 
look after him.” A clear distinction is 
there between the factum of a statement 
and the truth thereot Since Dr. Bhan- 
dari is not called as a %vitness, the for- 
mer (whether or no the statement was 
made) when relevant, does not give rise 
to hearsay: the latter (whether what Dr. 
Bhandari said is true or not) does. This 
is what the Privy Coxmcil, the Board con- 
sisting of Lord Radcliffe, Lord Tucker, 
and Mr. L. M. D. De Silva (by whom the 
reasons for allowing the appeal are deli- 
vered), points out in Subramaniam v. 
Public Prosecutor, (1956) 1 WLR 965 at 
p. 970: 

"Evidence of a statement made to a 
witness by a person who is not himself 
called as a witness may or may not be 
hearsay. It is hearsay and inadmissible 
when the object of the evidence is to 
establish the truth of what is contained 
in the statement. It is not hearsay and 
is admissible when it is proposed to esta- 
blish by evidence, not the truth of the 
statement but the fact that it was made. 
The fact that the statement was made, 
quite apart from its truth, is frequently 
relevant in considering the mental state 
and conduct thereafter of the witness 

in whose presence it was 

made.” 

In the context of the facts here, what 
counts is the truth of what Dr. Bhandari 
told Manmatha: "here is Muktalal with 
none to look after him” But it is hear- 
say and inadmissible. Dr. Bhandari hav- 
ing not been examined. The attempt to 
get from Mamnatha, on cross-examiria- 
tion, whether Dr. Bhandari posted him 
or not with "any antecedent” of Mukta- 
lal, (hinting obviously his having been 
an idiot and the like), has failed. Had it 
succeeded, hearsay would have blocked 
its way, in the absence of Dr. Bhandari 
as a witness. 

» * * * • 

» • * * » 

27. Thus, there is much to criticise in 
the evidence led by both parties. But, 
to sum up, there seems to be no escape 
from the following: 

1. ' Muktalal had had a cloth shop set 
up for him by his father in 1918. 

2. He was a money-lender too: para- 
graph 2 , of the plaint, though Parmalal’s 
sworn testimony is not just that: he did 
not irrm the money-lending business; his 
sister Chandan Kumari did, but with the 
money given her by MuktalaL 

3. Not only did he earn, but also he 
had saved, with the result that he left 
behind him Rs. 19,000/- in cash, in a 


bank, the accormts of which he himself 
used to operate, a statement Parmalal 
amcludes his cross-examination with. 
He left behind him too (i) moveables 
worth Rs._ 4,000/- to Rs. 5,000/-, if not 
more, as is the trend of Pannalal’s evi- 
dence, on cross-examination, (ii) cloths 
said to have been distributed to the poor, 
Md (iii) 12 plus 10, i.e., 22 cottahs of 
land, (as Parmalal says), out of which the 
house \vith an area of a little less than 
4 cottahs has been the subject of the gift 
in controversy. 

4. He constructed “a new room and a 
kitchen out of his own fimds.” 

5. He looked after his own litigation. 

6. He did collect rents from the 
tenants. 

These are aU in the realm of admis- 
sions. 

So the finding carmot be, as the plaint 
wants it to be, that Muktalal "was of 
less than average intelligence” or "a man 
of weak mentality”. The finding, upon 
the whole of the evidence, instead, is 
that he was certainly of average intelli- 
gence, if not much more, business-mind- 
ed, and capable of fending for himself: 
ju^ the finding come to by the learned 
trial Judge. On top of that, he was a 
miser — a matter on which the parties, 
in the midst of their so many differences, 
are agreed, as noticed: Marrmatha going 
so far as to say: 

"He was so miserly that he did not 
want to spend any money for a square 
meal a day.” 

28. Such was the man: Muktalal, not 
a callow youth, but one aged 55, intelli- 
gent, able, and having behind him a long 
experience in business for some thirty- 
three years (1918-1951), where he must 
have learnt and learnt in various ways, 
not the least amongst them having been 
that sort of valuable learning through 
one’s own mistakes. And the house in 
controversy gifted was the property of 
such a one, who had the complete free- 
dom to do with it, whatever he liked. 
That is indeed trite. Still what Lord 
Commissioner Wilmot said more than 200 
years ago in Henry Toye Eridgcman v. 
George Green, (1757) Lord Chief Justice 
Wilmotis cases and opinions, page 58=97 
ER 22, is worth recalling today with plea- 
sure and profit, if I may say so, with 
respect; 

" our laws, very unfortunately 

for the owners, leave them at liberty to 
dissipate tiieir foitimes as they _ please, 
to the min of themselves and their fami- 
lies. The Roman laws drew a line be- 
tween liberality and profusion; they, very 
wisely for the public, and very kindly for 
the parties, considered immoderate extra- 
vagance — ^ "inconsxilta largitio” — as a 
distemper of the mind, and treated a 

"prodigus” as a mad, man. - They 

thought it safer for the public, as well as 
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kinder to Individuals, to lay by thdr 
estates, •whilst they were under •tha 
tyranny of their passions, and reserve 
them for their use, when under the 
direction of their reason. But our laws 

strike no such boundary; every 

man may give a part or all of his lor* 
tune to the most worthless object in the 
creation. 

Fifty years later, Lord Eldon, L. C, 
emphasized in Huguenin v. Baseley, 
(1807) 9 RR 276=14 Ves 273, that it was 
not for the Court to undo instruments, 
executed not only voluntarily, hut with 
that knowleitee of all their effect, nature, 
and consequences. Said his Lordship: 

’To the qTxestion, whether, these Ins- 
truments being such as I have represented 
them, the consequence is. that this Court 
shall undo them, I answer, no: If they 
are the piu*e, voluntary, well-understood, 
acts of her (the executant Ivlrs. Hugue- 
nin’s) mind.” 

Again, fourteen years later, in God- 
dard V. Culisle, (1821) 9 Mce 169=147 
ER 57, Lord Chief Baron Richards had 
before him an instrument the plaintiff 
Goddard granting an annuity to Maria 
Sloper, the wile of Solicitor Sloper, who 
was Goddard's mother's brother and his 
father’s executor too. and observed: 

”... this Instrument could not be 

effected, if it were shown to be a mere 
voluntary deed proceeding purely from 
the unbiassed act of the party, because 
every one has a right to dispose of his 
own property, la any way in which ha 
may think fit, however foolishly he may 
act in so doing; and this Court cannot 
disturb such disposition. If there were 
nothing else in the case to give us juris- 
^cUon — if, in short. It were purely » 
voluntary g^.” 

Baron Graham adding: 

"Courts of Equity have certainly noth- 
ing to do with purely voluntary deeds, 
nor can they distimb acts of mere gene- 

29. Now, how Is the gift of 7th Feb- 
ruary, 19S1, by Muktalal in favour of 
Ash^ta like? Has it been a voluntary 
gift? It is the pure, voluntary and well- 
understood act of Muktalal? Does tho 
whole of the evidence reveal circum- 
stances sufficient to estabhsh that the mfi 
was the spontaneous act of Muktalal? 
Such are the questions to which I ad- 
dress myself now. 

• • • » « 

59. Such then are the facts and cir- 
cumstances that emerge upon the whole 
of the evidence. Do they not show almost 
concluavely that Mukt^al did broach 
and Intend the bocmty to Ashalata? Bt- 
deed, the pressure of events, one after 
another, made h<yn do so. 
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60. 8. Has the gift by Muktalal beea 
a most thoughtless act by which he re- 
duced himself to beggary? 

If yes, it goes a long way to void the 
gift. Because, it then becomes plain to 
be seen that Midrtalal was not the master 
of his psychological home, and could not '' 
therefore, know what he was doing on 
7th February. 1951. None but a recluse 
deliberately courts extreme poverty, 
MiiktalaL for ^ I see upon evidence, 
was no recluse, religious-minded though 
he was. 

61. Here also evidence Is the answer. 
And the answer Is: on 7th February, 
1951. the date of the gift, Muktalal had, 
at the least, the following assets; 

1. Cash in bank ... Bs. 19,0C0 

2. Moveables Bs. 6, COO, 

if not more. 

8. Cloths said to have been 
made a gift of to the 
poor Taloenotdis. 

closed in 
evidence. 

4. Land — 

12 pins 10 cotiaha oat of 
wbich. say, 4 eotia^ go 
with the gilt, leaving a 
residoe of 16 eottabs, 
valve oi which, in a 
place like Howrah, some 
4 yean alter partiticia, 
cannot be less than ... Bs. 86,000 

Total Bs. 60,000 

Going by the deed of gilt, Muktalal got 
by his father's will a little less then 16 
cottahs of land: exhibit A. Pannalal 
makes it 12 cottahs instead of 16, though 
the probated copy of the vnll. which 
would have shown what’s what, in the 
custody of his nephew and witness, Tin- 
kari. he does not care to produce. Let 
this discrepancy be ignored. Let it be 
t^en ior graticeh 

had 22 cottahs of land, just as Pannalal 
says, out of which 4 cottahs went with 
the gift. Even then, on the date of the 
gift, Muktalal had assets worth some 
Bs. 60,000/-, in addition to his ri^t, con- 
ferred by the agreement of the same 
date, Exhibit B, to use the room etc. he 
has been using in the gifted house, thro- 
ughout his life, and more than one room 
constructed on the first floor, to use any 
room there for his residence, nothing ia 
say of free food and the like. How mu<ih 
could one of Muktalal's type need to live 
^cently, even if he, a miser, had wished 
to7 It caimot, therefore, be found that 
his was an act so poor in foresi^t that it 
can be regarded as his own act. 

61A. 9. Was legal advice essential in 
a transaction as tl^? 



1969 


Bireswar v. Ashalata (Bijayesh Mukherji J.) CaL 117 


That legal advice was taken is another 
matter, which will be considered in due 
course. The question, this paragraph 
starts with, questions the very necessity 
of any legal advice in all circumstances 
here. Here was Muktalal, so miserly 
that he loved money for more than him- 
self. Necessarily, tiierefore, he was liv- 
ing miserably. BSs miseries increased a 
lot over since the death of his sister and 
wife in or about 1945. And vnthin two 
years from that, he had come in contact, 
closely enough by-and-by, with Manma- 
tha, Ashalati and all, of a compact 
farnily, from whom he received affection 
and consideration. That had melted the 
heart of a miser and made him resolve to 
make the gift he did to his second mother 
Ashalata. So the stream from which the 
bounty followed is visible, and so clear- 
ly too. What would a lawyer advice him 
in the face of such resolution and deter- 
mination to make the gift with no com- 
plication anywhere? 'Do not go in for 
the gift’ might have been the advice, 
only to merit the riposte from one like 
Muktalak "No; I wilL’’ There the mat- 
ter would have rested in a stalemate, for 
a short while, doing little good to Mukta- 
lal, who would have proceeded in the 
end to make the gift he was bent upon 
making. 

62. No more tenable is the old doct- 
rine that in every case "it is the action 
resulting from the advice, not action 
against the advice, that binds the donor”, 
to quote from Farwell, J., in Powell v. 
Powelk (1900) 1 Ch 243. Nor is it valid 
to maintain today as a matter of course 
that "the same power which produces one 
(the gift or donation) produces the other 
(refusal to heed advice to refrain from it), 
and, therefore, instead of removing such 
an imputation, it is rather an additional 
evidence of it”, to quote from Lord Com- 
missioner Wilinot in (1757) WUm 58=97 
ER 22 (supra). Each case must depend 
on its own facts, and there can be no 
formula of universal application. That 
the position at law is now so, — elastic, 
and not inflexible, as in the past, — ap- 
pears to be clearly borne out by the 
Privy Council decMon in the Inche 
Noriah case, Inche Noriah v. Shaikh Allie 
bin Omar, 1929 AC 127=AIR 1929 PC 3 
=1929 Mad WN 105, the case of a gift 
by an aunh feeble and old, to a nephew 
who managed his property, where though 
the gift ultimately failed. Lord Hailsham, 
Lord Chancellor, delivering the opinion 
of the Board, laid down the foUovnng 
amongst other propositions, after a re- 
view of some, out of a number of cases 
cited, all not easy to reconcile unless 
treated as governed by the particular 
facts of the case then tmder discussion:, 

A. Independent legal advice is not the 
only way in which the presumption- of 
imdue influence can be rebutted. 


B, If evidence is given of circiimstan- 
ces sufficient to establish the fact .that 
it was^ the spontaneous act of the donor, 
there is no reason for disregarding them, 
merely becai^e they do not include inde- 
pendent advice from a lawyer. 

_ C. Independent legal advice, when 
given, may well rebut the presumption, 
even though such advice was not taken. 

6^ So, I pk again, what was there, 
for legal advice to be called for, in a 
simple matter as this? Overwhelmed by 
the k i n dness and motherly affection of 
Ashalata, just what he was starving for, 
for months and yearsj Muktalal made up 
his mind to make the gift he did, keeping 
enough and to spare for him. The facts 
and circumstances catalogued in the fore- 
going lines telL Death of Chandan Ku- 
man, the sister followed soon enough by 
the death of his wife, a downcast Mukta- 
1^ with nobody to call his own, cooking 
his own foot^ not helped, but persecuted, 
by his relatives, who, by their conduct, 
proved thems^ves neither near nor dear 
to him, the kindness and hospitality of 
Ashalata and her people, tendhig him 
evm in his illness, the find in her by the 
religious-nunded Muktalal of a second 
mother radiating affection and consider- 
ation he ^d not tasted for long, the idea 
of gift originating from him as a token of 
his gratitude, the transaction bearing the 
stamp of righteousness and naturalness 
too, and f^ from being an improvident 
act, by which he was cert ainl y not land- 
ed in pemuy, Muktalal abiding by the 
gift even more than three months eifter 
its execution, the simple nature of the 
transaction: a gift simpliciter, he was de- 
termined to make and had every right to 
make, not needing any legal advice, — 
all go to show that it was the sponta- 
neous act of Muktalal, a miser convert- 
ed by love, generosity and affection into 
a giver. Independent legal advice, even 
if refused, woifld not mar such a gift, 
in all circiunstances here, just as the 
law laid down in the Inche Noriah case, 
1929 AC 127=AIR 1929 PC 3=1929 Mad 
WN 105 _ (supra) is. More, spontaneity 
of ■ffie gift having been proved, the ne- 
cessity of independent legal advice eli- 
minates itself. That is also the law laid 
down in the same case: vide proposition 
B in paragraph 62 ante. 

64. All the same, this is but one way 
of looking at the litigation in hand. There 
is still another way of viewing it. As 
Sir John EomiUy, M. R., observed in 
Walker v. Smith, (1861) 29 Beav 394, a 
case of gift by Miss Walker to Smith, her 
solicitor, certain legacies apart: 

"There are always two points to be 
considered in these cases. First, whether 
the donor really made the gift; and 
secondly, whether the influence of the 
donee or recipient of the bounty was 
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improperly exercised on the donor to 
induce the donor to mak e the 0ft in 
question.” 

The first point has been considered. And 
the fading has been come to that Mukta- 
lal, the donor, really made the R^t to 
Ashalata. Even so, this finding fail 
her, if the determinatioD of the second 
point reveals improper exercise of influ- 
ence on Muktalal to induce hin; to make 
the gift he did. But the very colder- 
ations which sustain the determination 
of the first point do sustain that of the 
second point too. unless there be anything 
to the contrary. More of which in para- 
graph 69 et seq. infra. 

E5. The donee or ledpient of the 
bounty here is Ashalata, wife of Manma- 
tha, admittedly Muktalal's pleader, at all 
relevant time. The attempt to show that 
during the crucial period, a little on this 
side or that ade of Ith Febroary 1951, 
Muktalal’s pleader was not Manmatha, 
but Kshitish Chandra Datta, looks puerile 
on the face of it The evidence of this 
pleader, Kshitish, the eighth witness of 
the defendants, read with the baiuras. 
Exhibits 5 and 5 (a), the entries in Kshi- 
tUh’s diary, Exhibits G series, and the 
Vakalatnama. Exhibit J, shows that he 
was pressed into service to tend the car- 
riage of Muktalal's litigation in a very 
minor way during December 1950 to early 
in March 1951, so that Manmatha's name 
might not then appear, Manmatha having 
come out of his disgxilse from March 17. 
1951, as the hajiias. Exhibits 5 (bl to 5(d>, 
fil^ by him that day and on subsequent 
days go to show. To put it mildly, all this 
shows hlanmatha in an odious light, and 
is quite in keeping with the i^eniousness 
his evidence on cross-examinatioa re- 
veals 

'Tt cannot be taken that the transaction 
In suit was a transaction between me and 
MuktjaL The transaction in suit took 
place between my wife ...... and Midrta- 

laL” 

66. A Tittle rehec^on makes Tt clear 
that sudi ingenious and wishful think- 
ing on the part of Manmatha cannot 
stand. Inde^ a 01t by the client to 
the pleader’s wife is as good or as bad 
a gilt to the pleader himself. If it is a 
taboo to the husband to avail himself of 
the influence which he, being the pleader, 
marufestly possesses and may mischie- 
vously misapply, the interdict which ap- 
plies to him will, sure enough, extend to 
affect ills' wife. In 1821, Lord Chief 
Baron Richards, presiding over the Court 
of Exchequer, laid down the law as 
Under In (1821) 9 Price 169=147 ER 57 
(supra): 

"There Is no difference In prindple for 
this purpose between a gilt of this sOTt 
to a man's vdle and one immediately to 
himself, if the gift to the wife be affect- 


ed by tmdue means on the part of the 
husband. We must, therefore,. treat it as 
if it were a direct 0ft to the husband 
Wmsell” 

Baron Graham observing: 

and the grant being to the 

wife is much too thin a disguise to makp 
any difference in this transaction,” 

And the transaction was a grant, by the 
plaintiff Goddard, of an annuity of £ 200 
to Maria, wife of Sloper, solicitor, 
executor and uncle of Goddard, evindng 
pot the client-solicitor relationship only. 

67. In 1895, Lopes, L. J., could re- 
cognize DO distinction between a gift 
made to a solicitor himself and one made 
to his wife, the reason being — 

"It is obvious that a solicitor might 
benefit largely by a gift to his wife, and 
there would be similar temptation to 
cxerdse imdue influence in respect oi 
such a gift The wife might make over 
the property to him the day after it had 
been 0veo to her,” 

Liles V. Terry, (1895) 2 QB 679=73 LT 
428. And the transaction there was still 
less a transaction between solicitor -and 
client only. Mrs. Terry, the recipient of 
the bounty, was no doubt the wife of Mr. 
Terry, the solicitor for Miss Jane Liles, 
the donor. But she was not that and that 
only; she was the niece (sUter’s daughter) 
of the client Jane Idles, and as such a . 
person on whom the client might natu-' 
rally be disposed to confer a benefit, 
apart from any influence arising from 
the relationship of soUdtor and client. 
Still the transaction went down, the 
grant to the wife having been regarded 
as the grant to the solicitor husband. 

€8. Such being the law. and the rea- 
son oi the law, — reason which is based 
on justice and good sense, — it is not 
possible to accept the contention on be- 
half of the respondents that the very 
fact that the object of the bounty is 
Ashalata, not her husband Manmatha, 
the pleader, makes all the difference, 
standing between Manmatha and the ap- 
plication of another branch of law, said 
to be inflexible, by virtue of which "an 
attorney shall not take at all”, as the 
relation between him and client, "and 
the power which his situation gives him 
oyer his client makes it .Impossible to 
distinguish between free agency and 
undue influence and imposition,” to quote 
again from Lord Commissioner Wilmot’s 
judgment in Bridgeman case, (1757) 97 
BR 22— Wilm 58 (supra). The object of 
bounty being Ashalata instead of Man- . 
matha. therefore, makes no difference, 
for the simple reason that there is no 
distinction between a 0ft to a solicitor 
and one made to his wife. On the line 
of a number of cases dted, the word 
"solicitor” Is being used. But that inclu- 
des Manmatha. a pleader. An advocate 
in Aberdeezi is the same as an attorney 
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or solicitor elsewhere: McPherson v. 
Watt, (1877) 3 AC 254. Just so here too: 
a pleader in Howrah is the same as an 
attorney or solicitor elsewhere. 

69. That is not the problem. The prob- 
lem is: how stands here the law which, 
it is said, prescribes that a solicitor shall 
not take from his client, his t akin g giv- 
ing rise to an irrebuttable legal presump- 
tion of xmdue influence? The appellants 
contend, such law, emmciated in a long 
line of English cases, applies here with 
all its rigom, compelling the Court to 
hold that Manmatha’s influence was im- 
properly exercised on Muktalal to induce 
him to make the gift and precluding the 
Court from even entering into evidence 
of rebuttaL The respondents, on the 
other hand, contend: On the view taken 
in some of the English cases, Muktalal’s 
gift may faik But the law here is codi- 
fied. The leading statutory provisions 
are Section 111 of the Evidence Act, 1 
of 1872, Sections 88 and 89 of the Trusts 
Act, 2 of 1882, and Section 16 of the Con- 
tract Act, 9 of 1872, — none of which 
ipso facto void a gift by the client to his 
solicitor. 

70. Let the two opposing contentions 
be examined, one by one. To the appel- 
lant’s contention first. The case in hand 
is no doubt confined to the relation be- 
tween solicitor and client But what 
needs to be looked into, for a proper ap- 
prehension of the law, is the variety of 
relations of confidentiality. Take the 
case of Mitchell v. Hornfray, (1882) 8 
QBD 587, a case of physician and patient, 
where Lord Selbome, L. C., observes: 

"I know of no difierence between soli- 
citor and client, on the one hand, and 
parent and child on the other.” 

With this in the forefront of one’s con- 
sideration, let a short review be made of 
cases where the law has been laid down 
that a gift by a client to his solicitor or 
by one to another, both in like position, 
raises an irrebuttable presumption of 
undue influence: 

1. (1757) 97 ER 22=Wilm 58 (supra), a 
case of an overbearing footman and an 
imbecile master, an unscrupulous attor- 
ney, Lock by name, having revelled "in 
masks and disguises” and thereby lent 
his aid as "accessory to the robbery” of 
the master. The relation between them 
(attorney and client) precludes the attor- 
ney from taking at all, as noticed in 
paragraph 68 ante, where an excerpt from 
Land Commissioner Wilmot’s judgment 
in this case has been quoted. What re- 
mains to be quoted yet is a little more, 
showing how the doctrine of irrebuttable 
presumption of tmdue influence is ex- 
tended to other relations as well: 

"Marriage brocage bonds, bonds to 
lewd women’ from heirs apparent upon 
contingencies — this Court sees the par- 
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ties in a situation so liable to be unduly 
influenced and imposed upon, that it will 
presume they were so, and admit no 
proof to the contrary.” 

2. Welles v. Middleton, (1784) 1 Cox 
112, a case of certain deeds (including a 
g^) by a client in favour of two attor- 
nies, related in some degree to the Hmnt 
executant, where Lord Thurlow, L. C, 
reiterates the law as imder: 

"In the case of attomies, it is perfectly 
well knovm that an attorney cannot take 
a gift while the client is in his hands, 
nor instead of his bilk And there would 
be no bounds to the crushing influence 
of the power of an attorney who has the 
affairs of a man in his hands, if it was 
not so: but once extricate him, and it 
may be otherwise.” 

3. Wood V.. Downes, (1811) 18 Ves 120, 
where Lord Eldon, L. C., commenting op 
the case just mentioned, observes: 

"The case of (1784) 1 Cox 112 is an 
extremely strong case of the kind. The 
transaction was liable to no objection as 
between Man and Man, but it was over- 
turned on the great principle, — the dan- 
ger from the influence of attomies or 
coimsel over their clients while ha'ving 
the care of their property, and whatever 
mischief may arise in particular cases, 
the law, with the view of preventing 
public mischief, says that they shall 
take no benefit derived under such cir- 
cumstances.” 

4. Montesquieu v. Sandys, (1811) 18 

Ves 302, is a case where the client was 
indebted to the solicitor in a larger sum, 
for which he deducted £ 100 as the 
price of the plaintiffs’ interest in the 
Advowson, before delivery of his bilk On 
such facts. Lord Eldon, L. C., again, sees 
nothing like a gift or reward to an attor- 
ney taken by him beyond the amount of 
his bill for service done, but restates the 
principle wisely established by cases: 

" an attorney shall not take from 

his client a gift or reward while stand- 
ing in that relation, the connection be- 
tween them subsisting, with the influence 
attending it, though the transaction may 
be as righteous as ever was carried on.” 

5. (1821) 9 Price 169=147 ER 57 

(supra): Lord Chief Baron Richards does 
not go so far as to lay down: a voluntary 
gift for a solicitor never — 

"I do not mean to say that a solicitor 
may not, on any occasion, take a volim- 
tary gift, from a person for whom he 
may be engaged to transact law busi- 
ness.” 

adding, however, 

"but where it can be shonm that he 
Was so connected with his clien’t, as to 
have obtained any considerable influence 
over kirn, there it is that the Court will 
always lean against the effect of the a^ 
of his client in his favour, to the clienrs 
prejudice,” 
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of whatever age the client may be. If 
the Court leans so always, it really comes 
to saying that the presumption of undue 
l^uence, foimded on "client-solidtor” 
relationship is incapable of being met or 
rebutted- 

71. To digress a little, trandating 
the decision of Richards, Q. B.. to the 
case in hand, fact that Muktalal was 
65 or thereabouts on 7th February, 1951, 
the date of the gift, may not go far, 
when the Court has to weigh Manma- 
tha’s conduct to his client Muktalal, But, 
upon the whole of the evidence, can it be 
said that Mamnatha had any conaderable 
InQuence over him? In my iudgment, 
that cannot be said, in the face of the 
facts and circumstance which go before 
and have been summarised in paragraph 
63 ante. The reason of the gift lies there, 
not in any influence of Mamnatha over 
MuV talal, not a moton, but quite an Inte- 
lligent man and a successful businessman 
too, capable of holding his own against 
Mamnatha. not much of a lawyer even, 
in spite of some 30 years' standing, at 
the time of the trial, as his evidence, a 
poor specimen, by an.v standard, reveals: 

"1 joined the Bar in 1925. I do not 

really understand that the relation- 

iMp between a lawyer and his client is 
a fiducUuy one. I know that such rela- 
tionship Is a matter of great trust. I am 
not aware of any such law that it proM- 
bits any transaction between a lawyer 
and his client." 

72. There U another consideration 
yet What is the yardstick of influence 
— considerable or Inconsiderable? In the 
Carlisle case. (1821) 9 Price 169=147 ER 
57 yardstick or no yardstick, considerable 
i^uence was writ large upon the facts. 
Godard, the plaintilt was of very ten- 
der years when his father died, leaving 
behind him real estates, which he (God- 
dard) became possessed of. Solicitor 
Sloper was Goddard's mother’s brother, 
as also his father’s executor. Such a one 
had the superintendence of Goddard's all 
manner of pecuniary affairs. And when 
Goddard came of age, Sloper — solici- 
tor, executor and tmcle — was indebted 
to him for £ 10,500, which he did ac- 
knowledge, pressed 1^ Carlisle, a mutual 
friend, and for which he promised to 
give security. His promise remained a 
promise. Worse still, he prevailed upon 
Gc^da^ to grant Maria, Sloper’s vdfe 
and Goddard’s aunt, an annuity of £ 200 
for life, by indenture of bargain and sale, 
to Carlisle and Sloper Jr. in trust for 
her, without Carlisle's knowledge and 
execution of the deed by him. That done, 
Sloper Sr. executed a deed of assign- 
ment. in consideration of his debt, to 
Goddard, of £ 10.000, of his lease-bcfld 
bouse and furniture, in trust, to be sold 
to pay the debt. That little even was not 
allowed to remain long. Persuasion 


again by Sloper Sr., — uncle, eolidtor, 
and executor, all combing And God* 
dard returned the furniture to Maria, 
only to be received by Sloper Jr. In his 
house. Uo other security, though promis- 
ed, was made available to Goddard. And 
the property assigned did not on the 
sale produce more than £ 300, where 
the debt ran to £ 10.500. Compare such 
a one, Goddard, — nephew, ward, and 
client — brought up by Solicitor Slope? 
from infancy to adolescence, with Mukta- 
lal. the intelligent, in his relation with 
Mamnatha? You then compare the un- 
comparable. Goddard was one of fantoc- 
mni moving just as Sloper Sr. wanted 
him to move; so much so, that instead of 
exacting security for his debt, he was 
offering, and in fact offered, more and 
more to Sloper Sr. So, considerable in- 
fluence of Sloper Sr. over Goddard was 
patent. Nothing likp this ran be said of 
Manrnatha and Muktal^ save that the 
relation of pleader and client was there, 
Such relation simpliciter cannot prevail 
over the overwhelming facts and dr- 
cumstances pointing to the spootaneib^ 
of the gift by Muktalal — a well-under- 
stood act of his mind. It is not suggest- 
ed for a moment that Mamnatha * had 
no manner of influence over Mu^< 
lal. even though the amount of influence 
may well defy measurement in very 
many cases. As Bacon. V. p., puts It in 
Morgan v. Mlnett. (1877) 6 Ch D 638: 

These Courts have not those golden 
scales which are said to be used in the 
tnylhologlcal heaven to regulate the des- 
tinies of mankind." 

Even without the golden scales, the 
Courts, from time to time, do estimate 
the degree of confidence existing and tho 
amoiint of Influence acquired, as Sir 
Montague E. Smith did, delivering the 
opinion of the Privy Council in the 
Pisani case, Henry Peter Pisani v. Attor- 
ney General for Gibraltar. (1874) 5 PC 
516. in the manner following: 

"Their Lordships do not go the length 
of regarding the case as one not between 
solicitor and client The relation of soli- 
citor and client existed, between Pisani, 
a barrister, practising, as is - usual in 
Gibraltar, as an attorney too, and Miss 
Porro. Such relation made it necessary 
for Pisani to show that the bargain be 
made with Miss Porro was a fair one. 
But in dealii^ with the facts, the circum- 
etances of Pisani's employment may be 
considered, and the amount of influence 
estimated By that test, no high degree 
of confidence existed* not much influmce 
had been acquired either. 

73. To resume the review of cases 
laying down that an, attorney shall not 
take — a review which has b^n left in- 
complete in paragraph 70 ante, because 
of a little "digression in the succeeding 
two paragraphs, here are a few more: 
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6. Holman v. Loynes, (1854) 18 Jur 839 
(843)— 23 LJ Ch 529, is a case where 
Turner, L. J., lays down: 

"The rules against gifts are absolute, 
and against purchases they are modified.” 
the sole exception being tiiis: 

Gifts from clients to their attorneys 
can be maintained only, when not only 
the relation has ceased but the infiuence 
may rationally be supposed to have ceas- 
ed also. 

7. Tomson v. Judge, (1855) 3 Drewry 
306. What is at issue here ia the vali- 
dity of a conveyance of a certain real 
estate for a consideration of £ 100, 
though its real value is upwards of 
£ 1200, by Chamberlayne to Thomas 
Gulliver Judge, Chamberlayne’s solicitor 
and son of one for whom Chamberlayne 
during a long course of years entertained 
feelings of great regard and respect. In- 
deed, Chamberlayne was Judge’s patron. 
The nominal consideration of £ 100 has 
been there to save stamp duty which 
would have been some trifie higher on a 
deed of gift. The conveyance is, there- 
fore, really a deed of gift. Upon such 
facts Kindersley, V. C. observes; 

"A solicitor can pmchase his client’s 
property even when the relation subsists: 
but the rule of the Coint is, that such 
purchases are to be viewed with great 
jealously, and the onus lies on the soli- 
citor to show that the transaction was 
perfectly fair, that the client knew what 
he was doing, and in particular that a 
fair price was given, and of course that 
no kind of advantage was taken by the 
solicitor. If the solicitor ^ shows that the 
transaction was fair and clear, there is 
no difference between a purchase by him 
and by a stranger.” 

But what about a gift? Sir Richard 
Torin Kindersley, the Vice-Chanc^or, 
continues: 

"Is the rule with regard to gifts pre- 
cisely the same; or is it more stringent? 
Less stringent it csiimot be. There is this 
obvious distinction between a gift and a 
purchase. In the case of a pmchase the 
parties are at arm’s length, and each 
party requires from the other the full 
value of that which he gives in return. 
In the case of a gift the matter is totally 
different, and it appears to me that there 
is a far stricter rule established in this 
Court with regard to gifts than with re- 
gard to purchases, and that the rule of 
thiq Court makes such transactions, that 
is of gift from the client to the solicitor, 
absolutely invalid.” 

8. In re Holmes’ Estate, (1861) 3 Gif( 
337, is a case of an alleged gift to a soli- 
citor from his client, where the Vice- 
Chancellor recognizes the same exception 
as in (1854) 18 Jur 839=23 LJ Ch 529 
(supra); Once the influence, which a soli- 
citor may be supposed to exert over his 
client, has been removed, the solicitor 


may become the object of his client’s 
boimty, ^d may receive from him a gift, 
whuii will be valid both at law and in 
eqiuty.^ The rule, to which this is an 
exception, is, therefore, as before: a soh- 
(utor shall not take a gift from his client, 
so long as the relation of sohcitor and 
(iimt, or even as influence arising from 
such relationship, exists. 

9, (1877) 6 Ch D 638 (supra). One Re- 
verend H. C. Morgan, vicar of Goodrich 
and a coimty magistrate, was unmarried 
and a comparatively poor man. Such a 
one succeeded, on the death of his brother, 
in 1864, to a large estate of real and per- 
mnal property with an income of 
£ 7,000 a year, Minett, a derk to the 
magistrates of whom Morgan was one, 
acted as Morgan’s solidtor too. More, on 
terms of dose intimacy, Morgan provided 
for an allowance of £.100 a year to Minett 
and was in the habit of lending him 
money as welL On Morgan’s spontaneous 
request in September 1874, two rdeases, 
written by Minett in his own hand, of 
various siuns lent to him, aggregating 
£ 3000, were executed by Morgan — one on 
October 1 and another on October 2, 1874, 
without a partide of explanation why one 
release was on one day and the other on 
the next day. A further release of £ 500 
was there on February 1; 1875. to July 
1875, Morgan died, aged 84. The execu- 
tors of his will sued to set aside the 
three rdeases, as having been executed 
by the testator under the professional in- 
fluence of Minett and without proper in- 
dependent advice. Upon such facts, 
Bacon, V. C., finds and lays down — 

A. The relation of solidtor and client 
existed between Morgan and Minett. 

B. Not that that rdation prevents a 
client bestowing his boimty upon his soli- 
dtor. But what the law requires is that, 
considering the enormous influence 
which a solidtor in many cases must 
have over his client, to order to give 
effect and validity to a donation from a 
client to his solicitor, that relation must 
be severed. The. parties must be at arm's 
length. The rdation must have ceased 
to exist 

C. A client inclined to bestow boimty 
upon his solidtor is at perfect liberty to 
do it, and the solidtor is at perfect liberty 
to accept it, but both of them must act 
under drcumstances which preclude the 
possibility of suspidon, for suspidon is 
enough. Suspidon is the basis of that 
rule of influence, and nothing could have 
been easier for Minett than to say: 'Let 
us put an end to that rdation and let us 
stand as strangers to one another.’ 

D. Save as above, the rule, requisite 
for safety of the sodety, is: a solicitor 
ghaU not take a ^t from his client while 
the rdation subsists. 
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10. (1881) 8 QBD 587, (come into the 
reports In 1882), is a case oi phyadan 
and patient Baggallay, L. reiterates 
the nde: 

'The proportion has been repeatedly 
laid down in equity that gilts made to 
persons standing in a confidential relation 
cannot be uphdd.” 

But the gilt in 1871, by Mrs. Geldard. 
then at Gainlord, to the delendant her 
medical adviser, ol two cheques, one lor 
£ 500 and another for £ 300, stood, for 
two reasons. One, from 187i Mm. Gd- 
dard ceased to live at Gainlord and went 
to reside at Barnard Castle, about 8 
miles distant, where she continued to 
reside, without the medical advice any 
longer ol the delendant, until her death 
which happened in July 1876. So the 
relation ol physidan and patient had 
ceased some three to lour years before 
the donor's death. Two, in spite ol that, 
and in spite of any effect produced by 
such relationship having been removed, 
she intentionally abode by what she had 
done. (In the case before us, Muktalal 
Intentionally abode too by what he had 
done, though not for that long as Mrs. 
Geldard had done, but oaly for three 
months and a little more: paragraph 63 
ante. It might have been longer than 
Mrs. Geldard’s but for the untimely and 
unnatural death of Muktalal in myste* 
lious drcumstancea.) 

11. 1895-2 QB 679: paragraph 67 ante. 
Let it be recalled that it is a case ol a 
^t by Jane Liles, a spinster ^ed 77 
years, to her sixer’s daughter, Mrs. 
Terry, whose husband, Mr. Terry, a soli- 
citor, did tend the litigation ol his wife’s 
aunt, that is, Miss Jane Liles, over her 
houses, without cbar^g anything, just 
in keeping with the request ol the old 
lady. Upon such facts. Lord Esher. M. 
B., feels bound by the authorities to hold 
that there is a rule in equity, by which 
a legal presumption of undue infiueace 
by the solicitor, in a case of this type, is 
incapable of being met or rebutted 
evidence, hut not witnout lamen’dng: 

"1 own that I think It unfortunate 
that such a rule should have been laid 
down, because in particular instances it 
may work great injustice; and I do not 
tMnk that a hard and fa^ rule whidi 
may work such injustice ought to be the 
nile of law in the matter.” 

Lopes, L. J. and Kay, JJ., two other 
members of the Court of Appeal, how- 
ever, differ from the Master of the Boll’s 
comment on the rule of eqxiity on the 
subject Lopes. L. J. says in reply: 

"I cannot consider it an unfortunate 
nde. It appeam to me to be a hard and 
rule which is founded on public policy. 
In exceptional cases, it may possibly 
work hiffdship! but in the generality of 
cases it is highly beneficial, and I should 
regret to see it altered.” 


Kay, L. J., answers: 

”1 cannot conceive a wiser rule than 
this, or one more calciilated in most cases 
to ensure the observance of justice and 
equity in such a confidential relation.” 

74. Such then Is the class of case, 

upon which the appellants rely. Not that 
all the eleven cases I have reviewed 
above; (paragraphs 70 and 73), the appel* 
lants dte on the point 1 am on now. They 
dte, amongst them, only three: (1877) 6 
Ch D 638, (1882) 8 QBD 587 and (1895) 
2 QB 679-78 LT 428, all reviewed in 
the preceding paragraph. Now, the law 
laid down in this class of case for over 
one century from (1757) 97 ER 22- 
Wilm 58 to 1895-2 QB 679=73 LT 428 iSJ 
an attorney shall not take a gift from Ms 
client when the relation of attorney and 
dient. or any influence such rela- 

tionship, subsists. If this is the last word 
on the subject, the contention of the ap- 
pellants that Muktalal’s gift to Ashalata, 
wife of M anma tha, his pleader, fails on 
the rule of public policy — a hard and 
fast rule for safety of the sodety — mtist 
prevail. It will however be my endea? 
vour to show that such view is not, and 
cannot be regarded, as the last word on 
the law, prindpally for three reasons, 
First, an opposite dew is dearly discer- 
nible even at or about the time the strict 
rule that an attorney shall not take Is 
being enunciated and adhered to. Second, 
the strict rule has been departed from 
In later cases, leaving to the Courts exer- 
dse of a certain f^dom in their ded- 
dons as to where the nile should be ap- 
rdied. Third, none of the leadii^g statu- 
tory providons, referred to in paragraph 
69 ante, or, for the matter of that any 
statutory provisions, prescribe that so soon 
as 8 client makes a gift to his solidtoi; 
such gift goes down as void, the pre- 
sumption of undue influence of the soll- 
dtoT over his dient being an irrebuttable 
presumption. Indeed, Section 111 of the 
Evidence Act provides for just the op]^ 
dift. Th& tyabod. Idih, 

b liable to be rebutted, the onus being 
on the party who is in a position of a> 
tive confid^ce. 

75. That an oppodte view has been 
taken becomes manifest from the cases 
listed bdow: 

1. Hylton V. Hylton, (1754) 2 Ves Sea 
647. Here the gift of an annuity by a 
nephew, soon after coming of age, to 
hb uncle and guardian, who was acting 
too as executor and trustee in wills, by 
which the nephew had considerable gifts 
or provisions left to him. was set aside 
on prindples of public utility. But the 
Cacb were heavily against the uncle, who 
haggled for the annuity at the time of 
Bccoimting for and delivering up the 
estate to hb nephew, to whom what was 
said really comes to this: 'T will not 
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deliver up the estate you are entitled to, 
and accoimt, ' unless you grant me this.” 
So, the rule of the Coiu^ as to guardians 
— an extremely strict rule — based on 
the principle of hmnanity, great utility, 
as also necessity: "that it is a debt of 
humanity that one man owes to anotiier,” 
was in flagrant breach. And the nephew 
was totally relieved against the grant. 
Still Lord Hardwicke, L. C., whose deci- 
sion it is, did not make it a hard and fast 
rule. For, his Lordship observed: 

"Undoubtedly, if after the ward or 
cestui que trust comes of age, and after 
actuallv put into possession of the estate, 
he thinks fit, when sui juris and at liber- 
ty to grant that or any other reasonable 
grant by way of reward for care and 
trouble, when done with eyes open, the 
Court could never set that aside.” 

2. Hatch V. Hatch, (1804) 9 Ves 292. 
Mrs. Hatch, when a girl of 4, lost her 
father, Giles Hatc^ was her sister’s hus- 
band. With him and under his protection, 
she lived after the death of her father. In 
October 1779 she came of age. And on 
January 20, 1780, she executed a con- 
veyance, in consideration, as it was ex- 
pressed, of her ^eat friendship, kindness 
and regard for him, the care taken of by 
him, love and afiection. Thomas Hatch, 
an attorney and a brother of Giles, pre- 
pared the deed. The accoimting between 
her and Giles was settled too in 1780. In 
1784, the girl, come of age in October 
1779, and quite a grown-up then, mar- 
ried Thoms Hatch and became Mrs. Hatch, 

In 1800, after the death of Giles, she 
filed the Bill, charging fraud, pleading 
that she was very deaf, and praying for 
being relieved against the conveyance. 
What Lord Eldon, L. C. said, on such 
fects, appears to be worth quoting over 
and over again, if I may say so, with the 
greatest respect: 

"There may not be a more moral act, 
one that would do more credit to a young 
man beginning the world, or afford a 
better omen for the future, than . if, a 
Trustee having done his duty, the cestui 
que trust, tal^g it into his fair, serious 
and well-informed consideration, were 
to do an act of bounty like this. But the 
Court cannot permit it; except quite 
satisfied, that the act is of that nature, 
for the reason often given; and recollec- 
ting, that in discussing, whether it is an 
act of rational consideration, an act of 
pure volition, uninfluenced, . that inquiry 
is so easily baffled in a court of justice, 
that instead of the spontaneous act of a 
friend, uninfluenced, it may be the im- 
pulse of a mind, misled by undue kind- 
ness. or forced by oppression; the dif- 
ficulty of getting property out of the 
hands of the Guardian or Trustee thus 
increased; and therefore, if the Coiurt does 
not watch these transactions with a 
jealousy almost invincible, in the great 
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majority of cases it will lend its as- 
sistance to fraud; where the connection 
is not dissolved, the accoimt not settled, 
everything remaining pressing upon the 
mind of the party under the care of the 
Guardian or Tni^ee.” 

Again, 

"This case proves the wisdom of the 
Court in saying, it is almost impossible 
in the course of the connection of Guar- 
dian and Ward, Attorney and Client, 
Trustee and Cestui Que Trust, that a 
transaction shall stand, purporting to be 
boimty, for the execution of antecedent 
duty.” 

What does, therefore, (1804) 9 Ves 292 
show? An irrebuttable presumption, or 
a rebuttable presumption, though it is 
a very, very uphill task to rebut it? The 
words "almost impossible” appear to be 
deserving of notice; no less the call by 
the Lord Chancellor upon the Courts to 
watch such transactions with jealousy 
almost invincible. If in spite of such 
watch, the transaction stands, what is 
"almost impossible” becomes possible. 
Therefore, the rule laid down is not an 
irrebuttable presumption, but a rebut- 
table one, no matter how hard the task 
is to rebut it. That this is so appears to 
be clear from the next two cases I 
review below, but not in order of date. 

3. Wright V. Carter, (1903) 1 Ch 27=72 
LJ Ch 138=51 WR 196. It is hardly neces- 
sary to narrate all the facts which run to 
some length. Suffice it to say that Col. 
Wright, the senior partner in a banking 
business, down to 1898, was badly involv- 
ed in a deal with Capital and Counties 
Bank for £• 1,10,000. With a view to pre- 
venting the whole of his property being 
swept away by the bank, on May iS, 1900, 
March 14, 1901, and July 13, 1901, of a 
specific share (2/20th) out of trust funds 
and of specified sums of money, he made, 
inter alia, a gift to, and settled on. Car- 
ter who had acted as his solicitor and 
confidential adviser from 1899 and conti- 
nued to act so till August 1901. Natu- 
rally, the question of a gift hy client 
(Col. Wright) to solicitor (Carter) bulked 
so large in the action by CoL Wright to 
have all the instruments — two of 1900 
and two of 1901 — set aside, on the 
groimd of their having conferred benefits 
upon Carter, his solicitor, and having 
been executed during the existence of 
relation of solicitor and client. Natu- 
rally, (1804) 9 Ves 292 also came up for 
consideration. Vaughan Williams, L. J., 
read the very words of Lord Eldon I 
have reproduced in the first excerpt 
above, and said this, amongst other 
things, of the rule laid down by the 
Lord Chancellor in that case: 

"The principle that I understand Lord 
Eldon to be affirming is this — that 
whenever you have these fiduciary rela- 
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tions fand in the present case we have 
to deal with the particular fiduciary rela- 
tion of solicitor and client), the moment 
the rdation is established, there arises a 
presumption to influence which presump- 
tion will continue as long as the rela- 
tion, such as that of solicitor and client, 
continues, or at all events until it can 
be clearly inferred that the fnfluenca 
had come to an end. 'Now I am not 
saying that the presumption of Influence 
affecting or avoiding the gift is an Irre- 
buttable presumption: I do not think 
tiiat the cases go that length, and 1 do 
not think t^t LiOid Eldon meant so to 
Jay down’. To my mind, all that he 
means is that, so long as this fiduoaiy 
relation continues, so lozxg will it be 
very diificxilt to support the ^t, and so 
long will the Court refuse to go into nice 
cQscussions as to whether the gift — tak- 
ing the case of a gift by a client to his 
solicitor — was a gift which was advan- 
tageous to the dient or whether It was 
not. I do not mean to say that, if the 
(fift to the solicitor Is manifestly one 
wMch a prudent man. would not have 
^ven supposing the relation of solicitor 
and client to have determined in hac re, 
such a fact may not be taken into con- 
sideration as showing that, notwith- 
standing the determination of the actual 
relation, or (as the case may be) the non- 
employment cl the solicitor in the par- 
ticular matter, It is obvious that the in- 
fluence of the solicitor had not ceased, 
but. on the contrary, had still continued”. 
So. the presumption of a solicitor’s influ- 
ence over his client, making a gift to his 
solicitor, is not a presumption incapable 
of bring met or rebutted. That is so 
clear from the extract above, made 
dearer still by the portion I have under- 
lined {herein ' ’) for italics. 

The following from the judgment of 
Cozens-Hardy. L. J., another member of 
the Court of Appe^ in^ 1903-1 Ch 27 
points to the samA condusion: 

"Assuming, as I do. that the presump- 
tion of undue influence in the case of a 
gift by a client to his solidtor during the 
continuance of the relationship is not 
irrebuttable, I hold that something 
beyond what was done here is essentid 
to sustain such a gift” 

No doubt. It is an assxunption; but it b 
an assumption based upon the extnsitioa 
of tile law made by Vaughan Williams, 
L. J. 

There b a little more yet to be looked 
Into in 1903-1 Ch 27=72 U Ch 138=51 
WR 196. ^ving laid down that the 
presumption of undue influence in the 
case of a riit by a dient to hb solidtor 
b not irrebuttable, having observed that 
even Lord Eldon did not mean so to lay 
down, and having held that an improrri- 
dent gilt by a client to bb solidtor would 


show continuance of the solicitor’s influ- 
ence, even though the relation of solid- 
tor and client t^ht have been deter- 
mined in hac re. Vaughan Williams, L. 
J-. pointed to still another consideration 
which would make the presumption a 
rebuttable one all the more; 

"So. on the other hand, the fact that 
the gift b a very trifling gift, or a gift 
made by a man with so ample a fortiioa 
that it must have been trifling to him, Is 
a matter which might fairly be taken 
into consideration in considering whether 
the Influence continues.” 

Apply thb test to the facb of the case 
on hand. Even after the impugned gift, 
Muktalal remained sebed of cash and 
other asseb worth Rs. 60,000, if not 
more; as also of the right to live in any 
part of the house gifted away, as the 
houae stood then or was to be bitilt upon 
later, in addition to free food and other 
amenities: paragraph 61 ante. Consider- 
ing the type Muktalal was, a gift as this 
could not have been much to him, 

The contention on behalf of the appel- 
lanb b that a trifling always means a 
trifling only: something of a small value. 
In support thereof, reference b made to 
what Kay. L. J., says in (1895) 2 QB 679 
=73 LT 428 (supra). And what hb Lord- 
ship says may be put thus: 

Setting aside a deed obtained by the 
keeper of a mad-house from a boarder 
and ex-patient, in Wright v. Proud, (1806) 
13 Ves 136, Lord Ersldne lays down 
rule: 


So, Independently of all fraud, an at- 
torney shall not take a gift from his 
dient. while the relation subsbts, though 
the transaction may be, not only free 
from fraud, but the most morri in ib 
nature." 

In (1804) 9 Ves 292 however, Lord Eldon 
says, it b almost impossible that a lik-e 
transaction shall stand, as just noticed 
Pointing tius out, Kay, 1* J.. observes: 


"What was said by Turner. L. J., In 
Rhodes v. Bate, (1866) 1 Ch A 252, seems 
to explain the difference between 

the two statements He there sas^ that In 
the case of merely trifling glfb the Court 
would not interfere to set them aada 
upon the mere fact of a confidential re- 
lation and^ the absence of proof of compe- 
tent and independent advice. But with 
regard to all other gifts he lays it down 
as a strict rule that persons standing in 
a Confidential relation towards other 
cannot entitle themselves to hold benefits 
which those others may have conferred 
upon them, unless they can show to the 
satisfaction of the Court that the persona 
by whom beneflb had been ■ conferred 
had competent and independent advice 
in conferring them.” 

Certainly, an approach as thb supports 
the appellants. The hoxise gifted by 
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Muktalal to Ashalata cannot be called a 
merely trifling gift; a gift of a very 
value. But the law has not re- 
mained static since 1866 when Turner, 
L. J., (whom Kay, L. J., quotes) render- 
ed his judgment. Thirty-seven years 
later that is, in 1903, Vaughan Williams, 
L. J., was speaking in 1903-1 Ch 27=72 
LJ Ch 138—51 WR 196 of a gift made by 
a man with so ample a fortune that it 
must have been trifling to him. Miflrta- 
lal might not have been a man with 
ample a fortune. But what he gave was 
much less than what he had. And what 
he had, after the gift, was much more 
than what he covild need. So the gift 
was near-trifle to him. More, Vaughan 
Williams, L. J., put the word 'ti^e’ in 
its proper place, if I may say so, A re- 
lative term, it plainly means, what is a 
trifling to one, who is a millionaire seve- 
ral times over, may be quite a big thing 
to another of small means. Had Mukta- 
lal given his all, leaving nothing for him, 
the existence of Manmatha’s influence 
over him would have been patent, other 
things being there. Since that is not so, 
since what was ^ven was much less than 
what he hdd, since what he held was 
more than what he could need, Manma- 
tha’s influence does not look so obvious^ 
made indeed still less obvious, nay non- 
existent, by the very broad consider^i- 
tions, as distinginshed from "nice dis- 
cussions”, recorded in the foregoing lines 
and summarised in paragraph 63. 

4. Daing Soharah Binte Daing Todaleh 
V. Chabak Binte Lasahho, AIR 1927 PC 
148. In 1921, the Bugis ladies, Mahome- 
dans and of advanced ages (oyer 70), 
whose suit it was to set aside the gift in 
favour of their nephew and agent, Hadji 
Mohamed, and his sister Etendir Binte 
Laplamni, landed in Singapore (from 
Borneo where they lived.) en route 
to Mecca on pilgrimage, and made 
the impugned gift, on September 19 
of that year, of their Singapore pro- 
perty. • The case of the first kind, in the 
statement of dai^ resting on misrepre- 
sentation by Hadji Mohamed who, it was 
said, represented to the ladies that the 
document was a will, though It was an 
assignment, was negatived by the trial 
Judge and the Court of Appeal too. The 
case of the second kind, although not 
distinctly set out in the statement of 
cJainv. that tile burden was on the assig- 
nee, standing in a fiduciary position, of 
giving full details of the circunistances 
under which the assignment to him was 
made: remained. Naturally, there was 
deficiency in that sort of evidence which 
would have been tendered, if the case 
had proceeded to tri^ on that footing. 
One thing more about the facts: the very, 
character of the assignment of Septem- 
ber 19, 1921, revealed the following: 

i. In consideration of (i) natural love 
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md affection (ii) Mohamed and Etendir 
having maintained the ladies for some- 
time past ,and (iii) their agreeing to main- 
tain them for the future during their 
respective lives, two undivided tMrds of 
the Singapore property were for Hadji 
Mohamed and one undivided third was 
for Etendir. 

2. Followed a covenant for mainte- 
nance, in the future as in the past, of 
the assignors by the assignees • — (which 
has only to be compared with the agree- 
ment or annuity bond for the mainte- 
nance of Muktalal by Ashalata). 

3_. The document in English was ex- 
plained by Mohamed to the assignors, 
ignorant of English. Here the document 
in Bengali was read by the scribe and 
Muktalal himself: Muktalal who knew 
Bengali. 

^ Upon these facts, as also on the con- 
sideration that no proceedings were taken 
to question the gift for three years, the 
instrument of assignment was not set 
aside. Viscount Haldane, delivering the 
opinion of the Board, summed up the 
position as follows: 

The relationship of the parties, the de- 
sire, naturally to be inferred, of the 
ladies to make a disposition of their 
affairs before going away on a long jour- 
ney to Mecca, and the' opportunity offer- 
ed by the fljdng visit to Singapore, where 
the property was, but where they were 
not resident, — all render it probable that 
the transaction had been considered and 
represented the deliberately conceived 
intention of the assignors. 

Trying to emulate this, I have summa- 
lised the telling features of the case on 
hand in para^aph 63 ante. 

But the propositions of law laid down 
by Viscoxmt Haldane, demonstrating inter 
alia that the presumption o'f undue influ- 
ence by an attorney over his client is 
not an irrebuttable one, have yet to be 
stated. They are— ^ 

A. The principle is that a person, 
standing in a relationship in which au- 
thority or influence may be supposed to 
exist, cannot hold a mere gift without 
making it clear that the intention to 
make it was not the restdt of his influence. 
The relief given by a Court of equity is 
a secondary consequence of this princi- 
ple. 

B. The relationship Itself does not ne- 

cessarily predude the making of the gift 
but the burden lies on the donee to show 
that there was no such influence as to 
the somce of the gift. He can discharge 
the burden incxunbent on h i m by show- 
ing that, the relationship notwithstand- 
ing, the donor knew completely what he 
was doing, and acted of his own compls^ 
tely free will . .... 

Apply these two propositions to wnat 
I have found in the case in hand and 
summed up (paragraph 63). The findings 
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I have come to, supported by the reasons 
[ have given, pass, in my judgment, the 
test these two proportions lay down. 
But, it is said, the Sohara BInte case, 
AIR 1927 PC 148 deals with a gift by an 
aunt to her nephew, whereas the Sift 
in hand is by a client to his pleader, 

Indeed is true. So what? The relief, 
where available, stands upon a general 
principle, applying to all the variety of 
relations, in which one person may exer- 
cise dominion over another. The rela- 
tion o! soHdtor-client apart, the cases in 
the books reveal, amongst others, that of 
footman and master (1757) 97 ER 22= 
Wilm 58. oi ward and guardian (17541 2 
Ves Sen 547: (1804) 9 Ves 29^ of child 
and parent, Wright v. Vanderplank, (1856) 

8 D. M. & G. 133, Lancashire Loans Ltd. 

V. Black. (1934) 1 KB 380. of physician 
and patient, (1882) 8 QBD 587: Dixon v 
Olmius, (1787) 1 Cox Eq Cas 414, of 

keeper of a znad-house and a boarder 
who is an ex-paticnt; (1806) 13 Ves 136, 
of principal and agent (1866) 1 Ch A 252. 
of even a tradesman who offldoudy in- 
terfered Proof V. Hines, Cas Temp Tqjb 
111=26 ER 690, of brother and brother 
belonging to the same religious Order 
Morley v. Loughnaix, (1893) I Ch 736= 
62 LJ Ch 515. of priest and laity (1807) 

9 RR 276=14 Ves 273, of a spiritual me- 
dium and one under his charm Lyon v. 
Home, (1868) 6 Eq 655. of one to whom, 
another trusts her matters spiritual, and 
that another, who reposes her trust so 
Allcard v. Skinner, (1838) 36 Ch D 145. of 
husband and wife Tungabal v. Yeshvant 
Dinkar Jog. 49 Cal WH 55= (AIR 1945 
PC 8), etc., etc. This is why Viscount 
Haldane says, in Sohara Binte case, AIB 
1927 PC 148: 

"The Courts have refused to enumerate 
exhaustively the cases in which the pre- 
sumption of imdue influence will prima 
fade be made. Beli^ous influence is 
Induded, and so are many other classes 
of influence in which the donee may from 
bis position be presumed to be likely to 
have exerdsed spedal Influence over the 
mind of the donor.” 

So, what does it matter that the Sohara 
Binte case, AIR 1927 PC 148 or the Inche 
Noriah case. 1929 AC 127=Am 1929 PC 
3=1929 Mad WN 105 deals with the case 
of a gift by an aunt to a nephew? The 
prindple is the same, though the applica- 
tion of the prindple wiU vary according 
as the podtion oi coofldentiality is strong 
or weak. To quote again Viscount Hal- 
dane: 

"With certain kinds of fidudary rela- 
tions. such as that of a solidtor taking a 
gift from his client, this is, obviously, 
much more difflcult to establish than in 
others where the duty is less definite: 
Courts of Equity have, therefore, exex~ 
dsed a certain freedom in their dedsicms 
as to where and how the prindple must 


be applied. This appears to their Lord- 
ships to be the outcome of mimeroi^s au- 
thorities which they have examined.” 
Thus, the law on the relation of solidtor 
and client is here too. though it is a case 
resting on that of aunt and nephew, 
such law, as laid down by the Privy 
Coimcil in 1927, after examination of 
"numerous authorities”, is that the pre* 
sumption of influence of a solidtor over 
his client is not an irrebuttable one. But, 
In the very nature of the relationship, it 
is very difficult to rebut the presumption. 
That is not denied. V^at is denied is 
the extreme proposition that you cannot 
rebut such presumption at alL What is 
asserted and found on facts here is: so 
difficult a task of rebutting the presump- 
tion and establishing the gift, sponta- 
neously and willingly by the client 
Muktalal to his pleader Manmatha, treat- 
ing the gift to Ashalata as such, Im been 
well performed. 

Such being the law laid down by the 
Judidal Committee, so late in 1927, about 
the presumption of a solidtor’s influence 
over his client being a rebuttable one, 
reference to other cases may as well be 
eliroloated. Still here are a few amongst 
them: 

5. Hunter v, Atkins. (1834) 3 M & K 
113. Though in the nature of an obiter 
dictum, because the relation of solicitor 
and client did not exist on facts found, 
the following from Lord Brougham'a 
judgment, "a great deal of observation” 
in wliich "has been often commented 
upon and often criticised”, as Bacon, V. 
C puts it in (1877) 6 Ch D 638, brings 
out the unreasonableness, if not the 
absurdity, of the extreme proposition that 
an attorney shall not take a gift from 
his client in any drcumstance: 

"A client, for example, may naturally 
entertain a kindly feeling towards a so- 
lidtor by whose assistance he has been 
benefited; and he may fairly and wisely 
deare to benefit him by a gift. No law 
that is tolerable among dvilised men — 
who have the benefits of dvility without 
the evils of excesdve refinement and 
overdone subtlety — can ever forbid 
such a transaction, provided the client be 
of mature age and of sound mind and 
there be nothing to show that deception 
was practised, or that the solicitor avail- 
ed himself of his situation -to withhold 
any knowledge, or to exercise any iiilu- 
ence hurtful to others and advantageous 
to himself.” 

The findings I have recorded above be 
recalled. Muktalal. the client, was of 
mature age and of sound mind. Nothing 
like any deception was practised on him 
ever. Nor did Manmath^ the pleader 
avail himself of hi-t situation to withhold 
any knowledge. Tending three simple 
ejectment suits concerning rooms, bean* 
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ing a paltry rent, and arrears writ large, 
what possible knowledge could he ac- 
qtiire, and what manner of influence, 
hmrtful to others or advantageous to him- 
self, could he exercise? None whatever. 
Not that he was out to regain, by litiga- 
tion, a pronerty his client Muktalal had 
lost; and in the comrse of his investiga- 
tion as a lawyer, he came by valuable 
information of which Muktali was igno- 
rant. First and la^ what the passage 
quoted stands for is a rebuttable pre- 
sumption, not an irrebuttable one, 

6. (1866) 1 Ch 252, hardly shows the 
existence of a hard and fast rifle about 
the presumption of undue influence being 
incapable of being met or rebutted. _ It 
shows instead that, the donor having in- 
dependent advice, the presumption is 
rebutted, and the transaction is regarded 
as fair and straightforward. 

7. (1856) 8 D M & G 133. Here_ the 
daughter elected to abide by the gift to 
her parent — a gift which, she knew, 
was impeachable. No impeachment was 
allowed after her death, in an action to 
set aside the gift, ten years after its 
execution. To prove that the daughter 
had elected so, what was needed was no 
positive act showing as much, but a fixed, 
deliberate and unbiased determination 
on her part that the transaction should 
stand. So, here is one more instance of 
the presumption being a rebuttable one. 

8. (1888) 36 Ch D 145. If 10 years’ 
delay in the preceding case was one of 
the two grounds which led to the infer- 
ence that the donor, the daughter, abode 
by the gift, here 6 years’ _ delay (1879, 
when the plaintifi left the sisterhood, to 
1885, when she issued the writ in the ac- 
tion) debarred her from obtaining the 
relief she would otherwise have been 
entitled to. In the Soharah Binte case. 
AIR 1927 PC 148, the delay was for 
three years. Iherefore, delay hEis a part 
to play in determining whether or no 
there has been an election on the part of 
the donor to confirm the gift. In fine, it 
becomes a case of rebuttable presumption 
capable of being rebutted by dday in 
appropriate cases. In the case in hand, 
be it stated at the r^ of repetition, 
Muktalal elected to abide by tte gift 
dated 7th February, 1951, by having re- 
corded on 17th May, 1951 in Ashalata’s 
application for mutation of her name in 
the books of the munidpality that he 
had no objection thereto; (Paragraphs 63 
and , 73). Delay of some 3 months and 
10 days no doubt. But, upon the whole 
of the evidence, it very much looks that 
had Miiktalal not met the unnatmal 
death he most unfortunately did, the 
delay woifld have been far greater. 

9. In re Coomber; Coomber v. Coom- 
ber, (1911) 1 Ch 723. Cozen-Hardy, M. 

R. cautious here not to set up a presump- 
tion against the validity of the gift^* in 
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every fiduciary relation and every rela- 
tion of confidence — a course which will 
be not according to authority, but dist- 
inctly contrary to principle. In saying 
so, his Lordship observes: 

"There are_ confidential relations in 
which there is a presumption of undue 
mfluence. Take the case of solicitor and 

client Another instance is where 

a young person, immediately after at- 
taining twenty-one, makes a gift to a 
parent^ or a person standing in loco 
parentis. When a gift is made imder 
such circumstances, there is a presump- 
tion of undue influence which requires 

something to rebut it 

What is tiius laid down is &at such pre- 
sumption is rebuttable. 

10. Inche Noriah case, 1929 AC 127= 
AIR 1929 PC 3=1929 Mad WN 105 (para- 
graph 62). Lord Hailsham, L, C., ap- 
proves the judgment of Cotton.'L. J., in 
(1888) 36 Ch D 145 in malting a dicho- 
tomy of gifts according to the decisions 
of the Coiirt of Chancery: (i) gifts which 
are the result of influence expressly used 
by the donee for the purpose, and (ii) 
gifts where the relations between toe 
donor and the donee have, at or shortly 
before toe execution of the gift, been 
such as to raise a presumption that toe 
donee had influence over the donor. The 
first class of gifts goes down on the prin- 
ciple that no one shall be allowed to re- 
tain any benefit arising from his own 
fraud or wrongful act. For the second 
class, the principle to remember is: The 
Court interferes not on toe ground that 
any wrongful act has in fact been com- 
mitted by toe donee, but on toe ground 
of public^ policy and to prevent the rela- 
tions which existed between toe parties 
and toe influence arising therefrom being 
abused. Not that toe Court sets aside 
such volrmtary gifts invariably. No, it 
does not; toe Coiut does set aside toe 
voluntary gift, unless it is proved that in 
fact toe gift was toe spontaneous act of 
toe donor acting under circumstances 
which enabled him to exercise an inde- 
pendent will and whidi justifies toe 
Court in holding that toe gift was the 
result of a free exercise of toe donor’s 
will: just what has been held above 
(paragraph 63) about Muktalal’s imput- 
ed gift. Therefore, nothing like any ir- 
rebuttable presumption is to be found in 
toe law laid down by this Privy Coimc^ 
decision. 

76. What goes in toe preceding para- 
graph demon^ates that the taking of 
a gift by a solicitor from his client does 
not give rise to an irrebuttable presmnp- 
tion of imdue influence and that toe 
Court has the complete freedom to find, 
upon all matters before it, rebuttal of 
such influence; just the first two reasons 
(paragraph 74) which lead me to hold 
that the rule about an irrebuttable pre- 
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sumption is not so inflexible as the ap- 
pellants take It to be. And when I come 
to the third reason: absence of any sta- 
tutory provisions ordaining it so (para- 
graph 74). as I do now, the stance of the 
appellants, making the presumption of 
undue influence irrebuttable, gets we?*et 
still. 

77. To Section 111 of the Ewdenee 
Act first. In terms thereof, Manmatha, 
the pleader, does stand in a fiduciary 
relation to MuktalaL his client, whoso 
interests he is in duty bound to protect. 
Therefore, the burden of proidding tha 
good faith of the transaction: the gift 
dated 7th February, 1951: is on him. 
That is Section 111, and no mote. And 
this burden has been discharged, for rea- 
son stated in the foregoing lines and 
summarised in paragraph 63. 

78. Now, to Section 16 of the Con- 
tract Act, 10 of 1872. Sub-section (1) 
lays down the principle In general 
terms. The relations subsisting between 
the parties are such that is one in a posi- 
tion to dn rnifia te the Will of the Other? 
More, does the one in a dominating posi- 
tion use such position to obtain an unfair 
advantage over the other? If both these 
Questions are answered In the affirma- 
Uve, undue influence is there plain to 
be seen. Sub-section (2) is a ’’deeming” 
provision, providing for a presumption 
when one shall be taken to be In a posi- 
tion to dominate the will of another. 
e.g., when one stands in a fldudary rela- 
tion to the other, as Manmatha does In 
relation to MuktalaL Sub-section (3) 
lays down the following propositions, one 
following the other In strict order, any 
diange in which (in such order) is al- 
most sure to make for an erron 

One, the relations between the parties 
to each other must be such that one Is 
in a position to dominate the will of the 
other. 

Two, once It is so substantiated; that 
one is in a position to dominate the will 
of the other, the second stage has been 
reached, — namely, the Issue whether 
the transaction has been induced by 
undue influence or not. 

Three, upon the detenninatioti of tWs 
Issue, a ttod point emerges, which Is 
that of the onus probandL Transaction 
unconscionable? Then, the burden of 
proving that the transaction was not In- 
duced by undue Influence Is to lie upon 
the person who was In a position to 
dominate the will of the other. 

In analysing Section 16 *0, I am dcang 
no more than paraphrasing what has 
been laid down by the Supreme Court 
In Ladli Parshad v. Kama! Distillery Ca 
Ltd.. AIR 1963 SC 1279, and by the Privy 
Council in Raghunath Prasad v. Sarju 
Prasad, 51 Ind App 101=(AIR 1924 PC60). 
In the last mentioned case, the terms of 
the mortgage were high, so much so 


that the original debt of Ks. 10,000 had 
swollen to Rs. 1,12,885, by the time the 
High Court entered its decree, leading 
to the error of the unconsdonableness ol 
the bargain having been the first thing 
considered, instead of having been the 
last thing in the order given above. 

79. Translate these three propositions, 
to the facts of this case, in the very 
order in which they have been enundal- 
ed. Upon evidence, can it be said that 
Proposition One is well met here? The 
relations between Manmatha and bis 
dient Muktalal having been what they 
were, can It be said that Manmatha was 
in a position to dominate the will oi 
Muktalal? Even It can be so held only 
as a matter of law, in the realm of facts 
there may well be cases where domina- 
tion is the other way about. Be that as 
It may, the position here fa this; Charged 
to_ tend the plainest of plain ejectment 
suits, with paltry rents, made so much 
the easier by the tenants sitilering the 
decrees to be entered against them, bv 
consent, what amount of influence could 
Manmatha exercise over Muktalal, the 
shrewd man of business, and a miser, on 
top of that as I size him to he,' upon the 
whole of the evidence? . Not much. To 
the Pisanl case, (1874) 5 PC 516 again 
(paragraph 72). The amount of Pisanl's 
Influence upon Miss Porro was estimated 
in the light of all that evidence disclosed: 
not much influence had been acquired 
either. That fa what fa found here too. 
Coming to Proposition Two, if I am right 
In the findings I have come to, and sum- 
marised in paragraph , 63, it becomes im- 
possible to say that the transaction of 7th 
February, 1951, has been induced by 
undue influence. It represents the pure, 
voluntary and well-understood act of 
Muktalal's mind. Proposition Three re- 
mains. But the manner in which the two 
preceding propositions have been found 
furnished the answer to this one too. In 
the spontaneous gift by Muktalal, not 
ridding himself of all he had, but keep- 
ing plenty lor Hm, it is diffleUit to see 
anything which is not conformable to 
one's conscience, and. therefore, uncon- 
sdonable. That apart, Manmatha has 
discharged the burden that the transac- 
tion was not induced by undue influence. 
Thus, there appears to be nothing in Sec- 
tion 16, or the principle thereof, whidi 
can stand between the respondents and 
the impugned gift. 

80. By parity of reasoning. Section 89 
of the Trusts Act 1882 cannot be reckon- 
ed against them. To Manmatha and 
Ashalata, the gifted house has undoubt- 
edly been a windfall But to say so is not 
to say that they have gained an advan- 
tage by exercise of undue influence. In 
^ew of facts found, no exercise of undue 
influence is there and S. 89 eliminates 
itseH 
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81. So does Section 88, which consists 
of two parts. Say , — and this may be 
said, — Manmatha, the pleader, is boimd 
in a fiduciary character to protect the 
interests of Muktalal, his client. Say 
also, — and this may be said too, — he 
has had a windfall in getting fte house 
as a gift. But can it be said that he gains 
for himself the pecuniary advantage in 
the gift of the house, by availing him- 
self of such fiduciary ’ character? That 
cannot be said, the gift having been what 
it is: a voluntary, spontaneous and deli- 
berately conceived intention of Mxiktalal, 
nothing to say of the fact that no deal- 
ings with a third party are seen here. 
And the very words "by availing him- 
self of his character” seem to imply deal- 
ings exactly with such a one. Illustra- 
tions (c), (d) and (e) to Section 88 illus- 
trate just that. 

82. The second part of Section 88 
does not reach either, the facts of the 
present case. The circumstances, in 
which the interests of Manmatha are, or 
may be, adverse to those of Muktalal, are 
missed here. Before, or even at the time 
of, the gift, — and that is the time that 
counts, — the interests in the house 
gifted are the interests of Muktalal alone. 
It is so unlike the interests of A, an 
executor to quote from illustration (a), 
for example, to Section 88, who buys at 
an undervalue from B, a legatee, his 
claim under the will, B being ignorant 
of the value of the bequest. Siure enough, 
the interests of A are adverse to those 
of B at the time, and before such time 
too, when A buys at an imdervalue from 
B. Say this of Manmatha and Muktalal? 
To say so is to say the imsayable. Illus- 
trations (b), (g) and (h) to Section 88 
appear to indicate as much. 

83. The authorities cited do not show 
anything different either. The Privy 
Council case of Nagendrabala Dassi v. 
ISinanath Mahish, decided on 29-11-1923 
and come into the reports in 51 Ind App 
24=29 Cal WN 491=ILR 51 Cal 299 = 
(AIR 1924 PC 34), reveals, amongst other 
things, purchase, by Nagendrabala, the 
wife of the pleader who had appeared 
and acted for the mortgagor-defendants, 
of the mortgage-decree, not fully execut- 
ed yet, for Rs. 11,500, execution of the 
decree, so purchased, by Nagendrabala, 
and liltimately the purchase by her of 
some of the properties in Court-sale, 
after having obtained leave to bid, but 
without teUing the Court that she was 
the benamdar of the pleader. That led 
to a suit by some of the judgment-deb- 
tors for a declaration that such purchase 
by the pleader, concealing that he was 
the real purchaser, was bai The Subordi- 
nate Judge directed reconveyance of the 
unexecuted decree by Nagendrabala to 
the plaintifis on paymnt of Rs. 13,750. 
The High Court, on appeal, confirmed 
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that and directed reconveyance too of 
the properties purchased by her at the 
sale in execution of the decree. An ap- 
peal was taken to the Privy Council. The 
argument on behalf of the appellants, 
Nagendrabala and her husband, the 
pleader, was: 

We admit, we are bound to surrender 
the unexecuted decree at a price we paid 
for it. But at the time of the sales in 
execution the pleader appellant had long 
ceased to be a pleader for the respon- 
dents who were represented by other 
pleaders. It is not said that any know- 
ledge the pleader appellant had obtain- 
ed while he acted as pleader was con- 
ducive in any way to his buying the pro- 
perties through his wife when they were 
on sale in execution of the decree. Ergo, 
the reconveyance of such properties pur- 
chased by Nagendrabala at the sale in 
execution of the decree, as directed by 
the High Coiut, may go out of the de- 
cree. 

Lord Dimedin, delivering the judgment 
of the Board, repelled it: 

"This argument is not good. Had the 
pturchase of the properties been open and 
above board by the pleader appellant, the 
result might have been otherwise.” 

In other words, the argxjment might 
have been good. Herein, therefore, lies 
the key to ^e decision. Be it Section 88 
or the ordinary equitable conditions 
which lie behind it — Section 88 ^d not 
then apply to this part of India — a per- 
son in confidential position shall not 
make use of that position to obtain an 
advantage over the person with whom he 
is in confidentiality. Now, there is no 
more certain way of taking advantage 
than the way of concealment. Nagendra- 
bala’s husband, a quondam pleader for 
the mortgagors, concealed his identity 
trvice, first in having purchased the im- 
executed decree, and, secondly, in hav- 
ing allowed his wife to get leave to bid 
and thereafter to purchase. Nothing like 
this can be predicated of Manmatha. The 
gift to his wife, Ashalata, was open and 
above board. Law no doubt, regards such 
gift as a gift to Manmatha hiinself. That 
is another matter. Not that Manmatha 
did get the gift in the benami of his wife, 
as Nagendrabala’s husband got the pur- 
chases in the benami of Nagendrabala. 
So, if anything, this Privy Council deci- 
sion favomrs’ the respondents, the gift by 
Muktalal to Ashalata, his second mother, 
having been open, with no concealment 
anywhere. 

84. In Amrita Lai v. Pratap Chandra, 
52 Cal LJ 492=(AIB_1931 Cal 144), a 
pleader, himself a plaintifi (No. 4), qua 
lessee from Jagatrani, plaintifi No. 1, 
acted as a pleader for the Baishya defen- 
dants, the purchasers from Jagatrani’s 
husband’s brother, defendant No. 1. The 
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allesation was that he used informatioR 
he had derived in the course ol sadi 
PTolesMonal capadty, in having secured 
the lease from JagatrahL It was held 
that, a pleader though he was, as alleged, 
of the Baishya defendants, no advantage 
he had obtained over them, his client^ 
by having used his confidential podtion. 
thereby precluding the application of 
Section 88. More, because of no such 
advantage having been taken, and of the 
pleader having never encouraged the 
Baishyas to go in for the purcluise. there 
having been no question at any time of 
any negotiation on their beh^ with 
Jagatrani. the case, it was held, would 
fall outside the dictum of the House of 
Lords in Carter v. Palmer, (18411 C & F 
657. where the facts were: 

"Carter acted not merely as counsel 
for Palmer, he was his legal adviser too. 
indeed. Palmer was acting under the ad- 
vice of Carter. Necessarily. Carter tod 
full information of the nature of securi- 
ties held by one Mackmurdo. and also 
the means Palmer could command for 
discharging such securities. What Is 
much more, he Mmself had been engag- 
ed for Palmer in the negotiation for the 
compounding of these dalms. ‘Ihua. fully 
aware that the claims might actu^y be 
bought up for much less than their nomi- 
nal amount and their actual worth, he 
bimseU purchased them from Mackmurdo 
for a sum little more than one-third of 
their actual value So he could, do. only 
because of the Information he had ac- 
quired as agent or counsd for Palmer.” 
Upon such facts, it is plain to be seen 
— and so it was held — that Carter tod 
been incapacitated, by the very character 
of his employment, or, to put it. In the 
Words of Section 88, by availing himself 
of his character, from purchasing, for his 
own benefit, these securities upon hw 
employer’s property: such incapacity con- 
tinuing at the time of his purchase. Cot^ 
sequently, his purchase was conndered 
as a purchase for the benefit of his em- 
ployee, Palmer. 

85. This is Section 88 In action. Or, 
to put it in another way. Section 88 of 
the Trusts Act 1882, by its first parti 
does no more than embody the ratio of 
this case of 1841. No matter how it Is 
put. Maiunatha comes nowhere near. It 
has been stated why (paragraph 811, 

86. Vaughton v. Noble, (1861) 30 Beav 
34 =54 ER 801, and Sri Sri Copal Jew v. 
Baldeo Naradn Singh, (1947) 51 Cal WN 
383. dealing with trustees and turnip on 
their own facts, cannot be assimilated 
here. In the former, the trustee bargain- 
ed with the beneficiary, and both of them 
agreed to divide the trust fund. But no 
manner of legerdemain or ehuSUng of 
the cards could mve the trustee any 
interest in the fund, which was no more 
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his than any stranger’s, agreement or no 
agreement. The transaction could not, 
therefore, stand. In the latter, tht 
trustees tod deliberately entered into a 
settlement by which they gained a personal 
advantage. In the circmmtanc«s, it was 
said, the Court would not inquire further 
or look into the good faith of the trait- 
saction. This ha^y bears any comparison 
with the voluntary and w^-understood 
gift by Muktalal to A^alata. or, for the 
matter of that, to Manmatha, of which it 
may trtily be said, upon evidence: sudi 
a gift is there, not because of the rela- 
tion of pleader and client, but indepen- 
dently of thati and if it is there because 
of such relation, it is there as the volun- 
tary and deliberately conceived intention 
of the donor untrammelled by anythin? 
done by the donee as pleader. 

67. Another case cited remains to bt 
noticed: Kotalah v. Venkata Subbaiah, 
AIR 1962 Andh Pra 49 (FB). the ratio 
of which appears to be this: Section 66 
of the Code of Civil Procedure bars a 
suit against the certified purchaser acting 
as the plaintiff’s agent even prior to 
the purchase in dispute, in Court sale fox 
benefit of the plaintiff. Section 82 ol the 
Trusts Act keeping Section 66 ol the 
Code unfettered, and Section 83 envisag- 
ing a fiduciary acquiring property lor 
himself, and. therefore, not covering 
benaml pur^ases. It has thus little to 
contribute here. 

88. Having regard to the foregoing 
considerations, the condition reached Is 
that Muktalal’s gift stands. It stands, 
because the law now is not: a pleader 
shall not take a gilt from his client, ir- 
respective of facts and circumstances, 
which must necessarily vary in indivi- 
dual cases. It stands, because the law Is: 
the presumption of undue influence In 
the case of a gift by a client to his plea- 
der is not irrebuttable, such presumption 
here having been rebutted by the whole 
ol the evidence. It stands, because none 
of the leading statutory provisions on the 
point. refeiT^ to above, stand between 
the gilt and the donee. 

89. So far then the gift by Muktalal 
to Ashalata has been treated as a gift 
which indeed It purports to be. If it 
anything less or different! Does the 
annuity bond or deed of agreement, as 
it has been called, of February 7, 195L 
make it less than, or different from, a 
gift? The evidence of Llanmalha on thl« 
point bears inter alia; 

"Rs. 40/- as mentioned in the deed as 
monthly maintenance of Muktalal was 
only for the purpose of stamp duty and 
not that we would have to pay him that 
amount monthly. The question of pay- 
ing Wm in cash does not arise. Nothing 
was intended to pay Muktalal in <-ash. 
It is written in the document what wa 
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were to pay him in kind and not in cash.” 
Strictly spealdng Manmatha appears to 
be wrong, in so far as he says that noth- 
ing was to be paid to Muktalal in cash 
in terms of the deed of agreement, which 
clearly provides: 

"If the first party (Ashalata) or any 
of her heirs and legal representatives be 
in any way negligent in the matter of the 
aforesaid maintenance, medical treat- 
ment, and pilgrimage, then in lieu thereof 
the first party remains boimd to pay to 
the second party the sum of Rs. 40/- per 
month on account of the money value of 
such maintenance, medical treatment, 

and pilgrimage eta ; ” 

But he appears to be plainly right when 
he says that the specified sum of Rs. 40/- 
was incorporated, as indeed it had to be, 
for the purposes of Stamp Duty. See the 
definition of bond in Section 2, sub-sec- 
tion (5), of the Stamp Act, 2 of 1899, and 
Article 15 in Schediile 1 thereto. This 
fosters the contention on behalf of the 
appellants that what is provided for in 
the annuity bond is being disowmed, with 
the result that the other transaction be- 
comes a himdred per cent gift. That it 
is. The whole of the evidence discussed 
above points to the same conclusion. 
Though both the transactions are on one 
and the same day, one is not a conside- 
ration for the other. Muktalal is out to 
make a gift and does malce the gift volun- 
tarily. annuity bond or no annuity' bond, 
understanding well enough that it is a 
gift. So he does as a token of grathude 
to his second mother for all she has done, 
and has been doing for him. Ashalata, 
in turn, as a token of affection, provides, 
in writing, for Muktalal’s amenities, most 
of which, indeed, she has been attending 
to all along. So that Muktalal may not 
be without a roof over his head, she pro- 
vides for much more too, by writing: that 
Muktalal shall have the right to five in 
any part of the house so gifted to her. 
Upon evidence, it is impossible to say 
tiiat Muktalal has been after a quid pro 
quo: 'If you maintain me and allow me 
to stay in the house I give you, I make 
the gift; otherwise not’ He has been 
after a deed of gift without any consi- 
deration of the kind. The deed of agree- 
ment is not the cause of the gift , which 
it only follows. 

90. (1855) 3 Drewry 306, noticed in 
paragraph 70: 7, shows a real gift, though 
in the garb of a conveyance, the nominal 
consideration of £ 100 having been put 
in the deed to save Stamp Duty. Here 
also what is seen is a gift the annuity 
bond notwithstanding. 

91. Such being the conclusion, three 
things e l iminate ttemselves. One is the 
minuity bond which can produce little 
effect on the fortunes of this litigation. 
The second is the legal consideration 
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when and how far an agreement to pay 
maintenance, falling short of creating a 
charge on any specific property, creates a 
contractual obligation. The third — a 
necessary corollary to the first two — is 
no need whatever of competent indepen- 
dent advice, with the annuity bond gone, 
and only the simplest of a simple gift re- 
maining (paragraphs 61-63). 

92. It therefore becomes hardly neces- 
sary to examine the class of cases, cited 
at the bar. touching Section 40 of the 
Transfer of Property Act and the like, 
such as Mohini Defai v. Puma Sashi 
Gupta, 36 Cal WN 153= (AIR 1932 Cal 
451), which decides inter alia that an 
agreement for maintenance, creating no 
charge vvnthin the meaning of Section 100 
of the Transfer of Property Act, attracts 
the second paragraph of Section 40 
thereof, and makes the contractual obli- 
gation, so created, not enforceable against 
a purchaser without notice, Ali Hussain 
Mian v. Raikumar Haidar, 47 Cal WN 
557= (AIR 1943 Cal 417) (FB), where a 
Full Bench of this Court decides that a 
covenant for pre-emption of land, unres- 
tricted in point of time, and expressed to 
be binding on parties, their heirs and 
successors, does not offend the rule 
against perpetuity, but creates the bene- 
fit of an obligation favouring the other 
party, though no interest in land, be- 
coming thereby attached to the property, 
and. therefore, enforceable imder Sec- 
tion 40 against two classes of transferees 
— gratuitous and with notice. — and Sital 
Chandra Koley v. Mihilal Koley, 58 Cal 
WN 1001=(AIR 1955 Cal 21), where my 
learned brother, sitting with S. K. Sen, 
J., extends the scope of Section 40, by 
applying its principle to the case of an 
involuntary transfer under Section 26F 
of the Bengal Tenancy Act. 

93. EquaUy barren will it be to deal 
at length with the topic of competent, 
independent advice from a lawyer, the 
finding tliat has been come to in para- 
graphs 61-63 being what it is, on the 
basis of the Privy Council decision in the 
Inche Noriah case, 1929 AC 127= (AIR 
1929 PC 3)=1929 Mad WN 105: that, the 
spontaneity of a simple gift, without any 
complication anywhere, having been 
proved by the whole of the evidence, 
there is no reason for disregarding such 
evidence, merely because it does not in- 
dude competent, independent advice of 
a lawyer, or, as obtains here, merely 
because the advice of the lawyer taken 
is an apology for advica Where the deli- 
berately conceived intention of the giver 
to make the gift is proved (as here) by 
facts and circumstances established by 
evidence, there can be no difference in 
principle between absence of advice from 
a lawyer and the taking of such advice 
which is found to be neither independent 
nor competent. Were it necessary for 
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this CoTort to rely upon competent, inde- 
pendent and legal advice as an indispen- 
sable condition to the validity of the 
Impugned transaction, the advice. Pleader 
Radhakrishna Patra gave to Muktalal, 
would fall far short of the minimal re- 
quirements, some of which may be sum- 
med up and dealt with, in the context of 
facts here, as follows: 

One, is the pleader, who advises, inde- 
pendent of the pleader who takes? Upon 
evidence, appearances are in favour of 
Radhakrishna, a junior lawyer, the one 
who advised, having been a nominee, if 
not a creature, of Manmatha. the one 
who took. So, "independence” of "inde- 
pendent legal advice” is gone. 

Two, in order to earn competence to 

I give proper advice, one who advises must 
be in possesion of full facts — all that 
is worth knowing in the matter. In 1903-1 
Ch 27=72 U Ch 138=51 WR 196 (supra), 
Almy and Tarbet, Solidtors both, could 
not pass this test, as they knew next to 
nothing about the detail of the four 
deeds, two of 1900 and two of 1901, 
though, by the first two, (fift and settle- 
ment by Wright to Carter, his solicitor, 
was patent. Here also Radhakrishna 
cannot pass the test, as. on his own ad- 
mlsrion, he cared not to ascertain all the 
circumstances, or any one of them, in 
absence of whi^ It would be impo^ble 
for any honest adviser to advise In the 
matter. 

Three, one who advises must ^ve real 
advice. Radhakrishna lays himself open 
to the charge of scamping and gross fail- 
ure of duty in having not advised to get 
some property — why not the gifted one? 
— charged for payment of Muktalal’s 
maintenance Merely asking Muktalal: 
Why such fdft: is not to do duty expected 
of an advising lawyer of all persons. 

94. Nothing more need be s^d on a 
matter which has ceased to be relevant. 
Upon all that goes before, the two points 
raised upon this appeal (paragraph 7) are 
found as under: 

One. undue influence neither taints nor 
Infects the impugned deed of gift. And 
once the gift, the great document, stands, 
incapable of being impeached and un- 
successfully impeached too, the annuity 
bond, so small a document compared to 
the great one, which even the plaint 
wants to be struck down, U necessary, 
ceases to be of any consequence. 

Two, the deed of gift to the first de- 
fendant Ashalata may well be regarded 
as a gift 'to her husband and Muktalal's 
pleader, ‘the second defendant Manmatha. 
who, however, is not incapacitated, 
Section 83 of the Trusts Act, from hold- 
ing it, lor his own benefit, (paragraidis 
81-88). 


95. In the result, the appeal fails and 
re dismissed, each party bearing its costs 
here and below, In all circumstances of 
the case. 

GGM/D.V.C. Appeal dismissed. 
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Gopal Khaitan and others. Appellants 
^le State and others. Respondents. 

Criminal Appeal No. 722 of 1966. D/- 
12-7-1968. 

(A) Companies Act (1936), Ss. 162. 
168, 210, 220 (3), 6I4A (2) — Offence 

imder Act — Mens rea, whether essen- 
tial. 

The offences laid down under the Com- 
panies Act are of two kinds. The first 
group consists of offences under Ss. 162. 
168, 210. 220 (3) and such similar sections 
where the language used by the legisla- 
ture IS either "officer who is in default” 
or a person who "fails to take all reason- 
able steps”. In the second group falls an 
o^nce under S. 614A (2) of the said 
Act ^^6 language used is "falls to 

TOmpljr . The concept of mens tea or a 
Wameworthy mind is not applicable to 
second group of offence, as catalo- 
gued above. (Para 6) 

As regards the first group el offences 
as mentioned above S. 5 of the Compa- 
1 Act, 1956 defines an “officer who Is 
in deia^t and lays down inter alia that 
the said expression means any officer of 
the TOmpany who is knowingly guilty 
of the default, non-compliance etc. or 
who knowingly and wilfully permits such 
default, non-compliance eta Even in 
^dh cases the directors who have got 
duti^ imposed upon them by law 
which cannot be observed in their 
breach and it is no defence for the direc- 
tors to say that the Managing Director 
alone was responsible for non-compliance 
of toe requirements of the statute. The 
further contention that the non-com- 
pli^ce is to fact due to inadvertence 
OTd as such there Is no mens rea on 
them part. Is not also tenable to law for 
^ particular field of criminal 
babul^ is concerned, negligence or 
blameful inadvertence or failure to super- 
vise may properly be designated as mens 
rea. Case law discussed. (Para 7) 

As regards the second group of offences, 
the position is entirely different from 
that m the case of the first group of 
offencM considered above. The language 
us^ by the legislature to S. 614A (2) is 
qmte significant It is to be observed that 
the language used to S. 614A (2) Is "fails 
to comply” and not "every officer of the 
company who is to default”. Section 
^JL/D55o7m 
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614-A of the Companies Act, 1956, has 
been introduced by the Companies 
Amendment Act LXV of 1960 because 
S. 614 of the said Act neither provides 
for any punishment for disobedience of 
the Court’s order nor contains any pro- 
vision for compelling the performance of 
the duty of filing the returns, accovmts 
or other documents even where a prose- 
cution results in a penalty for breach of 
statutory duties. It is in this context 
that the provisions of the said section 
should be approached and enforced. The 
offence imder S, 614-A (2) of the Act is 
really a statutory offence requiring no 
mens rea. The offence is established 
ipso facto on proof of contravention as 
in the case of the company in offences 
under Ss. 162 (1), 168, 220 (3) etc., of the 
Act. The remedy available in a bona 
fide case is to take proper steps in time 
by applying to the Court for extension 
of the time mentioning the genuine diffi- 
culties, (Para 8) 

(B) Companies Act (1956), S. 1 — Scope 
and object — Act must prevent snow- 
balling of finance or must not affect 
economy of a Welfare State — Protec- 
tion of shareholder is also one of the 
objects — "Organic Theory” meaning of 

— Provision in Act relating to directors 
must be strictly enforced. ' 

There appears to be some misappre- 
hension as to the object underlying the 
provisions of the Companies Act. The de- 
finite duties imposed on all "officers” as 
defined in the Act, are not without their 
purposa The Act has been enacted _ to 
prevent, amongst others, the snow-balling 
of finance as also the formation of bub- 
bles and the consequent effect thereof 
upon the economy of a Welfare State, 
!&e provisions of the Act are indeed 
like sentinels on duty at the threshold 
of graver offences imder other Acts and 
the continued defaults and non-disclosures 
imder the Act are, in many cases, but 
attempts to draw a red-herring across 
the trail for preventing the detection of 
more serious offences. A reference in 
this connection may be made to what is 
known as the “Organic Theory”, a theory 
which treats certain official as the organ 
of the company, for whose action the 
company is to be liable just as a_ natural 
person is for the action of his limbs. It 
is incumbent in the interest of the piib- 
lic tiiat the provisions of the Companies 
Act relating to the directors should be 
strictly enforced and not observed in 
their breach. AIR 1948 Cal 42, Rel. on. 
(1932) 2 KB 309, Ref. (Para 11) 

(C) Penal Code (1860), S. 53 — Punish- 
ment — Law is good but justice is better 

— Quantum of punishment should not 
exceed the intere^ of justice, (Para 12) 
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J. Nag, Chinmoy Chaudhuri, for Ap- 
pellants; Madhusudan Banerjee, for the 
Asstt. Registrar of Companies. Anil 
Kumar Sen, for the State. 


JUDGMENT: — This Appeal is against 
an order dated the 23rd November, 1966 
passed by Shri A Sen Gupta, Presidency 
Magistrate, 5th Court, Calcutta in case 
no. C/1452 of 1966 convicting the three 
accused — appellants under Section 614A 
(2) of the Companies Act, 1956, and sen- 
tencing them to pay a fine of Rs. 300/- 
each, in default to undergo simple im- 
prisonment for six weeks each, with the 
further direction under Section 626 of the 
Companies Act, 1956 that one-tenth of 
the fine, if realised, is to be applied 
towards the payment of the costs of the 
proceedings. 


2. The facts can be put in a short 
compass. The three accused-appellants, 
viz., Sri Gopal Khaitan, Sri Dhan Raj 
Khaitan and Sri Shew Bhagwan M^e- 
swari are the Directors of M/s._ I^aitan 
Finance Corporation (Private) Limited, a 
company registered under the Companies 
Act. Two cases being cases Nos. C/380 
and C/381 of 1965 were started against 
them under Sections 162 (1) and 220 (3) 
respectively of the Companies Act, 1956, 
by the Registrar of Companies before 
the Chief Presidency Magistrate, Calcutta, 
for failure to submit the Annual 
Return of the Company for the year 
ending the 31st December, 1963, and also 
three copies of the balance-sheet for the 
same period. As a result of the trial. 
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the accused-appellants were convicted on 
29-4-65 of the offences charged and sert- 
tenced in each case to pay a fine of 
rL 100/- each, with a further direction 
on them under Section 614A (1) of the 
Companies Act. 1956, to file the requisite 
documents and papers, within six months 
from the date of the said order, that is, 
within 28-10-65. After the abovemen- 
tioned conviction a notice hy registered 
post was sent on 14-5-64 by the Registrar 
of Companies /Ext 2) for submission of 
the returns as direct^ in due time and 
the same was acknowledged duly by the 
accused persons (Ext 3 collectively). 
Ihe accused-appellants, however, did 
neither reply to the said notice (Ext 2) 
nor comply with its directions. On 22- 
6-65. however, it appears that the ac- 
cused-appellant No. 1, Sri Gopal Khaitan 
made over some documents to the Income 
Tax Officer as per receipts (Exhibit B). 
The documents concerned are some files 
rdating to vouchers, bills, receipts, con- 
fiimation, income-tax notices, the party’s 
confirmation, and also some Rokar Kha- 
tas for 1960-1962. No Rokar Khatas for 
1963 as well as no account books were 
made over to the Income-tax Authorities. 
Alter the expiry of the period of six 
months, the Assistant Registrar of Com- 
panies filed on 16-4-66 the present two 
complaints dated 13-4-66 under Section 
614A (2) of the Gsmpanies Act, 1956 for 
the failure on the part of the accused- 
appellants to comply with the order of 
the Court passed in case Nos. C/380 and 
C/381 of 1965 under Section 614A (1) of 
the said Act. On the prayer of the pro- 
secution and in the absence of any objec- 
tion on the part of the defence, the two 
cases Nos, C/1452 and C/1453 of 1966 
were tried jointly by Shri A. Sen Gupta. 
Presidency Magistrate, 5th Court. Cal- 
cutta. The defence case inter alia is 
that the accused-appellants are not 
guilty, that it is the Managing Director 
who is responable for submitting the 
returns and the compliance of the direc- 
tors and the other Directors having not 
knowingly defaulted or non-complied. 
have no mens rea, and are not conse- 
quently 'officers in default" within the 
meaning of the Act; and that in any 
event &e accused-appellants could not 
comply with the hurt’s order passed 
under Section 614-A (1) of the Compa- 
nies Act, 1956, due to drcumstances 
beyond their control inasmuch as in the 
meanwhile the relevant books of account 
and other papers of the company were 
taken away by the Income-tax Authori- 
ties and are so lying with them rinca 
^-6-65. 

’ 3. The prosecution in this case exa- 
mined one witness, P. W. 1, Mahanrabhu 
Roy, A^stant Officer under the Regist- 
rar of Compaides, C^cutta. to prove Its 
case while the defence examined D. W. 


1, Sunil Kumar Maxumdar, an Inspector 
of the Income-tax Department, attached 
to the Special Investigation Branch, to 
prove the defence version of affairs and 
as a result of the trial the trying Magis- 
trate by his judgment dated 23-1-66 
convicted and sentenced the three ac- 
cused-appellants as mentioned above. It 
is the said order of conviction and sen- 
tence that has been impugned and forms 
the subject-matter of the present Appeal 
4 . Mrs. Jyotirmoyee Nag Advocate 
(with Mr. Chinmoy Chowdhury, Advo- 
cate) appearing on behalf of the accused- 
appeUants has made a three-fold sub- 
mission. The first submission made by 
Mrs. Ntg is that there has been no con- 
travention of the provisions of Section 
614A (1) of the Companies Act, 1956. as 
alleged or at all, and the evidence on 
record at its highest only gives rise to 
a benefit of doubt. The second conten- 
tion advanced- on behalf of the accused- 
appellants is that even if there was such 
a contravention, it was due to the Mana- 
ging Director who is responsible for sub- 
mitting the returns and carry out the 
direcUons and the other Directors had 
not knowingly defaulted and consequent- 
ly they have no mens rea and are not 
’officers in default" within the meaning 
of the Act. The third and the, last con- 
tention of Mrs. Nag is. that ’In any event 
the default on the part of the accused- 
appellants in complying with the Court’s 
order passed under Section C14A (1) of 
the Companies Act. 1956 is bona fide due 
to circumstances beyond tficir control 
because the relevant boolcs of account 
and other papers of the company wero 
t^ien away by the Income tax Authori- 
ties and had been lying with lliem since 
22-6-65. Mr. Madhusudan Banerjee. 
Advocate appearing on behalf of the As- 
sistant Registrar of Compames has sub- 
mitted that the evidence on record clear- 
ly establishes the requisite non-compli- 
ance on the part of the accused-appel- 
lants. Mr. Banerjee next contended that 
the accused had wilfully and ioioivingl? 
failed to carry out the duties imposed 
upon them by law and had the requisite 
mens rea. Mr. Banerjee bad further 
urged that the plea of seizure of the rele- 
vant books of account and other papers 
by the Income-tax Authorities, resulting 
in a consequent inability on the part c9 
the accused-appellants to comply with 
the directions under Section 614A (1) of 
the Companies Act, 1956. is wholly un- 
founded and even ruled out by the evi- 
dence on record. Mr. Anil Kumar Sen, 1 
Advocate, appearing on behalf of the 
State has in the first place adopted the 
arguments advanced by Mr. Banerjee on 
behalf of the Assistant Registrar of Com- 
panies. West Bengal He further contend- 
ed that the Directors of a Company have 
definite duties imposed upon them under 
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the Companies Act, the provisions where- 
of have been enacted to protect the 
shareholders and the gener^ public and 
that the present flagrant violation of the 
directions given by the Court shoxild not 
be condoned. 

5. I will now proceed to determine 
the points at issue in the light of the 
respective contentions put forward by 
the learned Counsel appearing on be- 
half of the different parties and on the 
evidence adduced in this case. The first 
submission made by Mrs. Nag regarding 
the non-contravention of Section 614A 
(1) of the Companies Act, 1956 is clearly 
unfounded. It would appear from the 
evidence of P. W. 1, Mahaprabhu Roy, 
Assistant Officer in the office of the Re- 
gistrar of Companies Calcutta, that the 
certified copy of the Court’s order in 
cases Nos. C/380 and C/381 of 1965 (Exhi- 
bit 1) was produced duly proving that 
the present accused-appellants were con- 
victed and sentenced previously on 29-4- 
65 of the relative offence charged and 
that directions were passed on them 
under Section 614A (1) of the Companies 
Act, 1956. Although Ae same was to be 
complied with within six months, that is 
by 28-10-65, it was not so done even on 
26-9-66 and that in spite of the notices 
sent by registered post to the accused- 
appellants on 14-5-66 (Exhibit 2) and 
duly acknowledged by them (Exhibit 3 
collectively). “Ihe accused even did not 
reply to the same. These facts go xm- 
challenged and there is even no cross- 
examination on the point The failiure to 
comply with the mandatory provisions of 
Section 614A (1) of the Companies Act, 
1956 is thus ertablished clearly and con- 
clusively and the contention advanced 
by Mrs. Nag in this behalf accordingly 
f^s. 

6. The second contention put forward 
by Mrs. Nag that even if there was such 
a contravention the same was due to the 
Managing Director who was responsible 
for the returns and the compliance and 
not the other Directors, who having not 
knowingly non-complied, have no mens 
rea and as such are not "officers in de- 
fault”, appears also to be a belated one 
and not ultimately borne out by the evi- 
dence on record. There is neither any 
line of cross-examination on this point 
when P. W. 1 was examined nor any 
averment thereof in the evidence of the 
only defence witness examined in this 
case. There is even no statement to that 
effect in the examination of the accused 
persons under Sections 242 and 342 of 
the Code of Criminal Procedure. The said 
contention is also not sustainable in law. 
There cannot be any such unqualified 
proposition as propounded by Mrs. Nag 
in her present submission. The offences 
laid down under the Companies Act are 
of two kinds. The first group consists of 
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offences under Sections 162, 168, 210, 

220 (3) and such similar sections where 
the language used by the legislatme is 
either "officer who is in default” or a 
person, who "fails to take all reasonable 
steps”. In the second group falls an 
offence under Section 614A (2) of the 

said Act where the language used is 

fails to comply”. The concept of mens 
rea or a blameworthy mind, as contended 
by Mrs. Nag, is not applicable to the 
second group of offence, as catalogued 
above. 

7. As regards the first group of offen- 
ces as mentioned above. Section 5 of 
^e Companies Act, 1956 defines an 
^ officer who is in default” and lays down 
inter alia that the said expression means 
any officer of the company who is know- 
ingly gmlty of the default, non-compli- 
ance etc., or who knowingly and wilfully 
permite such default, non-compliance etc. 
Even in such cases the directors have got 
duties imposed upon them by law which 
cajMot be observed in their breach and 
it is not the duty of the Managing Direc- 
tor alone, even if any, to comply with 
the requirements of the statute. A refer- 
ence in this context may be made to 
some cases laying down the principles 
governing the point at issue. In the case 
of Bhagirath Chandra Das v. Emperor, 
a case under the Companies Act, 1913, 
reported in AIR 1948 Cal 42. Mr. Jus- 
tice Lodge observed at p. 43 that 

"It is clearly the dut.y of all the Direc- 
tors to see that the particular returns, 
the list and summary under Section 32 
and the copies of the balance sheet and 
profit and loss account are submitted 
imder Section 134. If Direc- 

tors who are responsible for the mana- 
gement of a Company and who presum- 
ably know the duty imposed upon them 
by law, make no attempt to see that 
those duties are carried out, there is 
justification for holding, in my opinion, 
that they have wilfully and knowingly 
permitted the Company to fail to carry 
out those duties. The suggestion that 
these various Directors were mere figure- 
heads not taking any active part in the 
control of the’ Company, is in my opi- 
nion not worthy of serious consideration.” 
In the case of In Re Arcot Citizen Bank 
Ltd., Arcot by A. E. Chandrasekhara 
Nayagar, Arcot, reported in AIR 1957 
Mad 675, Mr. Justice Remaswami ap- 
proved of the view expressed in the case 
reported in AIR 1948 Cal 42 and observ- 
ed at p. 678 that 

"We find that the prosecution has 
brought home to these revision peti- 
tioners by circumstantial evidence knoxv- 
ing and wilful non-compliance. The revi- 
sion petitioners knew what they had tq 
do and deliberately refrained from com- 
plying with those obligations and that too 
in’ spite of repeated reminders from the 
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Registrar on pretexts which cannot bear 
scrutiny”. 

A reference in this context may also be 
made to the case of Dulal Chandra Bhar 
V. State of West Bengal, reported in 66 
Cal WN 852=a963 (1) Cri LJ 521) where- 
in Justice Amaresh Roy referred to and 
agreed with the decision by Mr. Justice 
R. C. Mitter in the case of Ballav Dass 
V. Mohanlal Sadhu, reported in 39 Cal 
1152 and idtiiMtely held that 
"02ences under Sections 162, 16S and 
200 of the Companies Act may be com- 
mitted not only when the particular 
officer knowingly and vnlfuUy authorised 
or permitted the defaults in question but 
the offence is also complete if the said 
officer knew of the said defaults and per- 
mitted the defaults to take place by not 
takin g any step to have the requirements 
Under &e Companies Act complied with”. 
In a more recent dedaon viz., in the case 
of State of Bombay (now Maharash- 
tra) V. Bandhanram Bhandati. reported 
In AIR 1961 SC 186 the Supreme Court 
held that a person charged with an 
offence could not rely on bis own default 
as an answer to the charge. In the case 
under consideration the accused-appel- 
lants had voluntarily handed over the 
relevant books of account and other 
papers of the company to the Income-tax 
Authorities on 22-6*65 about 2 months 
alter the order of their conviction in the 
orifdn^ trial without complying with 
the directions as given therein under 
Section 614-A (1) of the Companies Act» 
1958 in spite of the sx^ffident time they 
had at their disposal and now they can- 
not take advantage o! the said delay and 
default In the case of Madan Gopal Dey 
V. State, reported in 72 Cal WN 312= 
{AIR 1968 Cal 79), Mr. Justice T. P. 
Mukherjl has held that 

"any Diredor of the Company who Is 
knowingly guilty of the default or who 
knowingly or wilfully authorises or per- 
mits such defaults is an officer who is in 
default under Section 2 (3) of the Com- 
panies Act 1956. The offence is complete 
if the officer of the company knew of the 
defaffits and permitted the same”. 

I agree with the said observaUons made 
in the abovementioned cases. Mrs. Nag’s 
further ‘contention in this context that 
the non-compliance on the part of the 
acciosed-appellants is in fact due to in- 
advertence and as such there is really no 
mens rea on their part, is not also tena- 
ble in law. As has been observed by Mr. 
Justice Ramaswami in the case of In Ke: 
Arcot Citizen Bank Ltd. Arcot by A. E. 
Ch^drasekhara Nayagar, Arcot, AIR 
1957 Mad 675 that 

"It is possible to areue that althou^ 
Inadvertence involves the negative form 
of absence, of realisation or foresght of 
consequences, it too can justifiably be 
termed a state of mind and therefore as 


fbiming in certain conditions part of the 
doctrine of mens rea”. 

A reference in this context may also be 
iBade to the Monograph on Mens Rea in 
Statutory Offences (English Studies In 
Criminai Sdence Series, VoL 8, page 205 
and Folk) wherein Prol Edwards has 
pointed out a wide range of judicial dicta 
wherein toe view is expressed that "if a 
statutory offence is based upon proof of 
knowledge, such crimes can be commit- 
ted negligently”. I entirely agree with 
Prot Edwards’ conclusion at page 206 of 
that Monograph that so far as this parti- 
cular field of criminal liability is con- 
cerned. "negligence or blameful Inad- 
vertence or fail ure to supervise may pro- 
perly be designated as mens rea.” 

8. As regards the second group of 
offence, which is the subject-matter of 
the instant case, the position is entirely 
different from that In the case of the first 
croup of offences considered above. The 
language used by the legislature in Sec- 
tion 614-A (2) is quite significant. It lays 
down that "any officer or other employee 
of the company who falls to comply with 
on order of the Court under sub-section 
(1) shall be punishable with imprison- 
BQent for a term which may extend to 
m months or with fine or ^tb both." It 
p to be observed that the language used 
In Section 6i4-A (2) is "fails to comply” 
and not "every officer of the company 
who is in default”. Section 614-A of the 
Companies Act, 1956. has been introduc- 
ed by the Companies Amendment Act 
IXV of 1960 because Section 614 of the 
said Act neither provides for any punish- 
nient for disobedience of the Court’s 
order nor contains any provision for com- 
pe^hng the performance of the duty of 
filing the returns, accounts or other docu- 
nients even where a prosecution results 
fa a penalty for breach of statutory 
duties. It is fa this context that the pro- 
visions of the said section should be ap- 
proached and enforced. Ihe offence under 
Section 614-A (2) of the Act is really a 
statutory offence requiring no mens rea. 
The offence is established ipso facto on 
Proof of contravention as in the case of 
th^ company in offences under Sections 
16? (1). 168. 220 (3) etc., of the Act. The 
remedy available in a bona fide case is to 
t^e proper steps in time by applying to 
tile Court for extension of the time men- 
tioning the genuine difficulties. No such 
steps having been taken, I hold that the 
aonised-appellants have not compiled 

the mandatory provisions of Sec- 
tion 614-A (2) of the Companies Act, 

1956. The second contention of Mrs. Nag 
accordingly fails. 

9. The third and the last submisrion 
of Mrs. Nag that the purported default 
W complying with the direction under 
Section 614-A (1) of the Companies Act, 
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1956, is through no fault of the accused- 
appellants but bona fide due to circum- 
Btances beyond their control, is also un- 
tenable upon ultimate analysis. It is 
neither borne out by the evidence on re- 
cord nor even sustainable in law. The 
accused-appellants were convicted and 
sentenced on 29-4-65 in the two earlier 
cases for not complying with the relevant 
provisions of the Companies Act by 31- 
12-63. The direction under Section 614-A 
(1) of the Companies Act given by the 
trying Magistrate on 29-4-65 was to make 
the compliance within six months or by 
28-10-65. All the books of accotmt and 
relevant papers were with the accused- 
appellants but nothing was done. Ulti- 
mately on 14-5-65 registered notices 
(Ebdiibit 2) were sent to the accused-ap- 
pellants for submission of the returns as 
called upon by the Court and the same 
were ackmowledged by them only (Exhi- 
bit 3 collectively) but the accused-appel- 
lants had neither any time to comply 
with the requirements nor even to reply 
to the notices. Ultimately on 22-6-65, as 
is borne out by the relevant receipt 
(Exhibit B), certain files of the company 
wMch did not include the Eokar Khata 
for the year 1963 and the account books, 
were handed over to the Income-tax 
Department voluntarily. D. W. 1, Sunil 
Kmnar Mazumdar, an Inspector of the 
Income-tax Department attached to Spe- 
cial Investigation Branch, proved the re- 
ceipt dated 22-6-65 (Exhibit B) granted 
by Mr. Ramaswami, Income-tax Officer 
to the Khaitan Finance Corporation. Im 
cross-examination the said witness signi- 
ficantly stated that "the accused are allow- 
ed to take notes from the A/C books 
lying with the Income-tax Department 
Aer due application”. It would there- 
fore appear from the evidence on record 
that the relevant account-books required 
for the compilation of the company’s 
annual return and the balance-sheet for- 
the year ending 31-12-63 were in the pos- 
session of the company and as a matter 
of fact aU the documents were with the 
accused at least uptill 22-6-65 and it is 
futile to argue on the basis of Ext. B 
that the said armual retiim or balance- 
sheet could not be submitted to the Reg- 
istrar of Companies, West Bengal for any 
pmported non-availability thereof. It wiU 
be found, moreover, that the accused- 
appellants were sitting on the fence uptiH 
22-6-65 whicb is about two months from 
the date of the order of conviction and 
the direction imder Section 614-A(1) of 
the Companies Act, 1956. If really they 
had the intention to comply _ with the 
same and were reasonably diligent, the 
said compliance could have been made 
duly by that time. Exhibit B does not 
prove again that the files and vouchers 
as mentioned therein were seized by the 
Income-tax department as aUeged or at all 
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but merely proves that the accused-ap- 
P^l^nt No. 1, Sri Gopal Khaitan hims^ 
made over the documents to the incom- 
t^ officer on 22-6-65. No requisition or 
mtimatum by the income-tax department 
has been proved and even if there was 
any, the accused-appellants could have 
asked for an extension of the time because 
of the relevant order passed by tiie Chief 
Presidency _ Magistrate, Calcutta on 
29-4-65. It is also significant to note that 
even after the delivery of the documents 
to the income-tax department, the accused 
persons could have applied to the depart- 
m^t for a temporary retium or for per- 
mission to take inspection of the docu- 
ments and files handed over, if at all those 
were relevant for the piupose of compila- 
tion of the annual retirm and the balance- 
sheet. The evidence on record rules out 
any such attempt on the part of the ac- 
cused--appellants for complying with the 
directions given by the court. It therefore 
appears that this is a belated attempt on 
the part of the accused-appellants to make 
out a case of a bona fide inability to com- 
ply wdth the directions due to circum- 
stances beyond their control 

10. In law again this proposition is not 
tenable. In the case of Ratoloishna Dal- 
mia V. Registrar, Joint Stock Co., Delhi, 
reported in (1962) 32 Com Cas 341 (Punj) 
Chief Justice G. D. Khosla and Mr. Jus- 
tice Shamsher Bahadur have held that 
the primary responsibility to prepare the 
balancesheet as also the profit and loss 
accqimt is on the directors and not the 
auditors.The plea that was raised in that 
case was that the account books of the 
company having been seized by the spe- 
cial police establishment under a Magi- 
strate’s warrant, and being in the custody 
of a Commission of Enquiry, the accused 
therein were prevented by reasons beyond 
their control to prepare the balancesheet 
and the profit and loss account as re- 
quired by law. In that case the accused 
had approached the special police esta- 
blishment as also the Commission of En- 
quiry that the books may be made acces- 
sible to their auditors, which fact however 
is completely non ert in the instant case. 
The auditors having written back that 
they are unable to prepare the balance- 
sheet and the profit and loss accoimt for 
reasons mentioned therein, the accused 
in R. K. Dalmia’s case could not comply 
with the statutory requirements. Theii 
Lordships held at page 343 that 

"It seems to us that the petitioners had 
ample time for preparation of balance- 
sheet and profit and loss account which 
primarily is the concern of the company 

and not the auditors ....; As stated 

in Section 215 of the Companies Act every 
balancesheet and profit and loss account 
has to be authenticated by the directors. 

It follows that it is the primary respon- 
sibility of the directors to have these do- 
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cuments prepared ^..There is no con- 

ceivable reason why the balancesheet and 
profit and loss account could not be pre- 
pared without assistance of the books 
which are with the Commission of En- 
quiry”. 

1 respectfully agree with the said obser- 
vations 2 ind hold that the conduct of the 
accused-appellants in this case is still 
worse. They did not even apply to the 
income-tax department for m<ddng an in- 
spection and did not even inform the Re^- 
strar of Companies, West Bengal about 
their purported difficulty in this respect. 
This submission therefore is quite un- 
founded. A reference in this context 
may also be made to an unreported deci- 
sion D/-25-9-1965 by Mr. Justice T. P. 
Mukherji in Criminal Revision Cases Mos. 
305-322 of 1965 (Cal). Great India Steam 
Navigation Co. Ltd. v. Assistant Registrar 
of Companies, West Bengal, wherein it 
has been held that 

"regarding the directors It would 
appear from the ewdence as well as from 
the judgment of the learned magistrate 
that ample opportunities were given to 
the officers of the company In the matter 
of Inspection and examination of books 
of accounts and other papers that had 
been seized by the police and that as a 
matter of fact those books and papers 
were examined and inspected on several 
occasions by the officers of the company. 
If in spite of that it is urged that it was 
physie^y impossible for the balance- 
sheet and the profit and loss account to 
be prepared, the authority of the Dalmia 
case is there for the purpose of negativing 
that contention." I agree with the said 
observations and hold that in this case 
also the said argument is not sustainable 
in law. The third and last submission 
also of Mrs. Nag therefore fails. 

11. There appears to be some mis- 
apprehension as to the object underlying 
the provisions of the Companies Act The 
definite duties imposed on all ''officers" 
as defined in the Act are not without 
their purpose. The Act has been enacted 
to prevent amongst others, the snow- 
balling of Rnance as also the formation 
of bubbles the consequent effect 

thereof upon the economy of a Wdlare 
State. The pfrovisions of the Act are 
indeed like sentinels on duty at the 
threshold or graver offences under other 
Acts and the continued defaults and non- 
disclosures under ‘ihe Act are, in many 
cases, but attempts to draw a red-herring 
•across the trail for preventing the detec- 
tion of more serious \pffences. As has 
been observed by Mr. justice Xiodge in 
the case of AIR 1948 CaiV42 at p. 45 that 
"These provisions of Companies 

Act have been deliberatelV enacted to 
protect shareholders and, some case^ 
to protect the general public and then 
a definit#* riiitv imon \ directors." 


A reference in this connection may be 
made to what is known as the "Organic 
Theory”, a theory which treats certain offi- 
cial as the organ of the company, for whose 
action the company is to be liable just 
as a natural person is for the action of 
his limbs. The theory mainly sprang 
from the well-known judgment of Lord 
Haldane in Lennard’s Catiring Co., Ltd. 
V. Asiatic Petroleum Ltd., reported 
in 1915 AC 705. H, L. The Lord Chan- 
cellor in delivering the judgment of the 
House said at pp. 713-714 that 

"a corporation is an abstraction. It has 
no mind of its own any more than it has 
a body of its own; its active and direct- 
ing will must consequently be sought in 
the person of somebody who for somt 
purposes may be call^ an agent, biit 
who is really the directing min d and 
will of the corporation, the very ego and 
centre of the personality of the corpora- 
tion”. 

This new conception of an organic rela- 
tionship between the company and its 
managers was adopted in a number of 
cases and as L. C. B. Gower observed in 
his "Modem Company Law" (2nd Edn.) 
at p. 136 that 

"the negligence of the company’s gor- 
eming body, directors, managing dime* 
tors, or general manager was said to be 
the negligence of the company Itself.” 
Lord Justice Greer observed in the case 
of Fanton v. Denville, reported in (1932) 
2 KB 309 at p. 329 that 

"It has. of course, to be remembered 
that in actions agaln^ companies a gene- 
ral manager of the business is deemed 
to be the alter ego of the company, and 
ft would be responsible for his personal 
negligence". 

It is therefore incumbent in the interest 
of the public that the provisions of 
Companies Act relating to the directors 
should be strictly enforced and not ob- 
served In their breach. Mrs. Nag’s argu- 
ments really overlook the duties imposed 
on the directors under the Companies 
Act and their liabilities thereunder. 

12. In the facts and 'circumstances of 
the case and, -the evidence on record. 1 
Imld that the ingredients of an offence 
under Section 614-A (2) of the Compa- 
nies Act, 1956 have b^n fully establish- 
ed against the accused-appellants and ae- 
cordlngly the order of their conviction 
must be upheld. But in view of the facts 
and circuinstances of the case and the 
nature of the offence, the quantum of 
sentence, in any event, appears to be 
severe. The learned Advocates appearing 
on behalf of the respondents have la 
their fairness left the matter of sentence 
entirely to the Court. I.aw is good but 
justice Is better and it is expedient In 
the interests of justice that the sentence 
as passed in this case should reasonably 
be reduced, in the exigencies of the case. 
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13. In tiie result, I uphold the order 
of conviction dated the 23rd November, 
1966, passed by Sri A. Sen Gupta, Presi- 
dency Magistrate, 5th Court, Calcutta, 
In Case No. C/1452 of 1966, on the three 
accused appellants under Section 614-A 
(2) of the Companies Act, 1956; but I 
reduce the sentence of fine as passed 
thereunder to a fine of Rs. 100/- each, in 
default to suffer simple imprisonment for 
two weeks each; and I further direct 
under Section 626 of the said Act that 
one-third of the fine if realised, shall be 
applied towards the payment of the costs 
of the proceedings. 

13. The Appeal is disposed of accord- 
ingly. 

JHS/D.V.C. Sentence reduced. 


AIR 1969 CALCUTTA 139 (V 56 C 23) 
P. B. MUKHARJI AND K. L. ROY, JJ. 

Mrs. Shamsun Nehar Mansiu, Appli- 
cant V. The Commissioner of Estate Duty, 
iW. B. L, Respondent. 

Matter No. 19 of 1965, D/- 3-4-1968. 

(A) Estate Duty Act (1953), Ss. 6, 10 
and 2 (15) — "Property passing or deem- 
ed to pass on his death” — Wife of X 
purchasing house in her own name and 
with her own funds under a registered 
sale-deed executed hy owner 12 years 
before her husband’s death — Title deed 
cannot be called benami — Wife living 
in house along with husband since date 
of purchase — No legal evidence to 
show that purchase money was advanced 
by husband or that he used house as his 
own dwelling house — House held could 
not pass or be deemed to pass on hus- 
band’s death so as to be included in 
estate of deceased for purposes of estate 
duty. 

Certain house property was purchased 
by the wife of X in her own name twelve 
years before X’s death under a register- 
ed sale-deed executed in her favour by 
one H, the owner of the property. The 
deed recited that the whole of the consi- 
deration money was paid 'with her own 
money and for her own benefit and en- 
joym^t’ and her husband X had abso- 
lut^y no connection with the transaction. 
Since the date of the purchase the wife 
had been living with her husband in the 
house. Consequent on the death of the 
husband the question arose whether the 
value of llie house could be included in 
the principal value of the estate of the 
deceased "as property passing or deemed 
to pass on his death” for purposes of 
estate duty. There was no legal evidence 
before the taxing authorities that the 
money required for the purchase of the 
house was advanced by the husband or 
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that since the purchase he used the house 
as his o%vn dwelling house. 

Held (i) that on the facts and circum- 
stances of the case the value of the house 
could not be included in the principal 
value of the estate of the deceased as 
property passing or deemed to pass on 
^ death imder the provisions of Ss. 2 
(15), 6 and 10 of the Estate Duty Act 

(ii) that the sale deed being in the 

name of the wife and .there being no legal 
evidence to show that purchase money 
was provided by the husband the title 
deed could not be called benamt The 
husband had no disposing power over the 
property at the time of his death and, 
therefore, the property could not be 
deemed to pass on his death within 
meaning of S. 6. (1964) 51 ITR (ED) 1 

(Andh Pra), ReL on. (Paras 5, 7, 11) 

(iii) that even assuming that there was 
a gift by the husband of the money, with 
which the wife purchased the property 
and that S. 10 was applicable, the facts 
were such that they did not permit the 
inclusion of this house in the estate of 
the deceased. AIR 1967 SC 849 and (1911) 

2 KB 688 and 1958 AC 435=37 ITR 89, 
Discussed and Distinguished. 1952 AC 15, 
Eel to. (Para 31) 

(B) Estate Duty Act (1953), S. 10 — 
Scope and interpretation — Property 
taken under gift — When deemed to 
pass on donor’s death — Conditions for 
— Possession and enjoyment of property 
by donor should be in proprietary right 
and not in virtue of marital rights. 

What will be deemed to pass under 
S. 10 would be (1) property whose bona 
fide possession and enjoyment were not 
immediately assumed by the donee, and 
(2) whose retention thenceforward was 
not to the entire exclusion of the donor 
or of any benefit to him by contract or 
otherwise. The language and the words 
of Sec. 10 indicate that it is the posses- 
sion and enjoyment of the property 
which are the target. If they are not 
immediately assumed by the donee and if 
the donor is not entirely excluded from 
them, it is then that the property will be 
deemed to pass, on the death of tiie donor 
within the meaning of S. 10. (Para 18) 
When a husband malces a gift of a 
house to his wife and goes to his wife 
for coverture or consortium, he does not 
go to the property but goes to the wife. 

In such a case the husband’s going to the 
house is not making use of or enjoying 
the property in question. The exclusion 
under S. 10 has to be exclusion from the 
proprietary right in respect of . use and 
enjoyment and retention of the gifted 
house and not exclusion from the mari- 
tal rights between husband and wife 
Principles laid down by Supreme Court 
in.De Costa’s Case, AlR 1967 SC 849, 
Reiterated and Applied. (Paras 15, 17, 

18 and 25) 
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(C) Estate Duty Act (1953), S. 2 05) 
— Property of deceased — ‘Converted 
from one species into another by any 
method’ — Meaning of — iConversion 
contemplated hy section indicated. 

The conversion intended under S. 2(15) 
Is conversion by the donor or the deceas- 
ed himself dining his lifetime or by sudj 
well-known processes as by the Courts 
during the process of administration by 
executors or administrators or otherwise. 
But if before the conversion takes place 
a ^ft had already been made, then the 
donee’s utilisation of the ^ft to trans- 
form it to some other property will not 
come within the definition of S 2 (15). It Is 
possible to contemplate a kind of con- 
version in the case of a where the 
donor hands over a spedflc sum of money 
with a specific dirertion and obligation 
that the donee must buy a house In 
which case the converaon really is being 
made 1^ the donor or the deceased 
although through the agency of the 
donee. But where such is not the case 
there cannot be any coaveraoa. (Para 21) 


Cases Referred: Chronological Paras 
(1S671 AIR 1967 SC &49 (V 54)= 

(1967) 63 1TB. 497, George De 
Costa y. Controller of Estate Duty. 

Uysor® 14. 26, 29 

(1064) 51 ITR (ED) 1 =ILR (1965) 

Andh Pia 1. Shantabal Jadhav v. 
Contnller of Estate Duty 11 

(19S8) 1958 AC 435=(1959) 37 iTR 
S9, Chick V. Cammr. Stamp 
Duties. New South Wales 22. 23 

(1952) 1952 AC 15=1951-2 All ER 
473, St Aubyn v. Attorney General 25 
(1911) 1911-2 KB 688=80 LJKB 
913, Attorney General v. Seccorabe 

22, 27, 28. 29 
J. C. Pal with A. K. Motilal, for Appli- 
cant; B. D. Pal with D. Gupta, for Res- 
pondent. 

P. B. BIUKHARJI, 1.: — This is a prob- 
lem in Estate Duty, under the Estates 
Duty Act The reference is made under 
Section 64 (1) of the Estate Duty Act by 
the Central Board of Direct Taxes and 
raises the following question to be ans- 
wered by the Court: — 

"Whether on the facts and In the or-' 
cumstances of the case, the value of the 
bouse property No. 33 Apcar Garden, 
was corrertly included In the prindpaJ 
v^ue of the estate of the deceased, as 
property passing or deemed to pass on 
his death?” 


2. The property Is a bouse proper ty 
No. 33 Apcar Garden, AsansoL The title 
de^ of this property, a copy of whidi 
has been product by the Revenue Au- 
thorities which is directed to be 
kept as part of the records of this pro- 
ceeding. is an Indenture of Conveyance 
dated the 21rt February. 1947. At the 
outset it must be said, this is not at aB 


or by any means or by the remotest sug- 
gestion a Deed of Gift by the husband to 
tile wife. This is a document of sale 
where the vendor Henry Earnest Cedi 
Grant of Asansol was selling this pro- 
perty to Begum Shamsun Nehar Mansur, 
This Deed of sale recites the considera- 
tion to be Rs. 20,000/-, It also states 
clearly that the whole of this money or 
consideration of Rs. 20,000/- was paid 
"with her own money and for her own 
benefit and enjoyment" The husband 
Abul Mansur bad nothing to do with this 
document either its purchase or its exe- 
cution or as an attesting witness or even 
as any confirming or other pa^ to this 
deed. 

3. The whole question or controversy 
In this case is, did this property form 
part of the estate of the deceased Abul 
Mansur, the husband of the wife. Abul 
Mansur, the husband died on the 11th 
April, 1959, that is a period of twelve 
years after this conveyance. 

4. The accountable person In these 
proceedings was this wife Mrs. Shamsun 
Nehar Mansiu*. widow of Abul Mansur. 

5. Looking at this Deed of convey- 
anoe the only material document for tWs 
purpose, one should have thought 

the simple answer to the question asked 
would be in the negative because such a 
property could not be regarded as property 
p^ing or deemed to pass on the death of 
Abul Mansur on a plain reference to 
Section 6 of the Estate Duty Act which 
provides, "property which the deceased 
was at the time of his death competent 
to dispose of sluU be deemed to pass on 
his death”. Obviously the property under 
this Deed of sale by Henry Earnest Cedi 
Grant to Mrs. Shamsun Nehar could not 
pass on the death of Abul Mansur be- 
cause be could not dispose of thr- pro- 
perty as such, the registered title de^ 
being in favour of Mrs. Shamsun Nehar. 

6. But this simple question has been 
beset with many drcmnstances of diffi- 
culty, both factual and legal in this case. 
We therefore will have to consider these 
problems. The Assistant Controller of 
&tat« Duty xnakes the following obser- 
vations in his assessment order dated the 
7th March, 1960: — 

"The title deed of the prope rty was 
produced. It is seen that the property 
was purchased on 21-2-47 for Rs. 2O,O00A 
in the name of the deceased's wife. On 
enquiry, it is found that the property 
was us^ as his dwelling house by the 
deceased till the date of death. I ato, 
therefore, unable to accept the account- 
able person’s contention that the deceased 
had no beneficial interest in the pro- 
perty. It Is also not denied that the de- 
ceased provided the purchase considera- 
tion. Thus, it is clear that the deceased 
was the red owner gT<fi the only convey- 
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ance was taken in the name of his wife. 
Even though it is assumed that the de- 
ceased made a gift of purchase conside- 
ration, it is evident that he was not 
entirely excluded from bona fide posses- 
sion and enjojnnent of the property or 
benefit therefrom. Hence, I include this 
property within the estate of the deceas- 
ed.” 

7. Two points are clear from this 
order. One is that the title deed did not 
show that the purdiase was "in the name 
of the deceased’s wife”. The title deed 
does not show that it was a name lend- 
ing transaction at all. It is, therefore, 
not appropriate to consider the Title deed 
and say that it was in the name of the 
wife in the sense that it was a Benami. 
There is no sudi evidence to prove Be- 
namL The second point about this order 
is that 'some kind of enquiry was 
supposed to have revealed that the pro- 
perty was used as the dwelling house of 
the deceased on the date of his death. 
There is re^y no legal evidence to sup- 
port this. There is no evidence to show 
tiiat this property was_ used as "his” 
dwelling house. “Ihere is no benefidal 
interest in the title deed itself. The hus- 
band had no interest, direct or indirect, 
of any kind so far as the deed of con- 
veyance is concerned. It reserved no 
"benefit” "by contract or otherwise” 
within the meaning of Section 10 of the 
Estate Duty Act 

8. The Board perhaps reafised the 
unsatisfactory position regarding these 
facts. Ihe present appellant who appeal- 
ed to the Board on this point did not 
succeed. By its order dated November 
26, 1960, the Board decided as follows; — 

"The only contention is against the 
inclusion and valuation of house pro- 
perty No. 33 Apcar Garden, Asansol 
valued at Rs. 40,000/-- by the Assistant 
Controller. This property was purchased 
on 21-2-47 for Rs. 20,000/- in the name 
of the deceased’s wife, with funds provid- 
ed by the deceased. The deceased was 
living in this property all the time since 
its purchase till the date of death. Even 
if the property was not Benami purchase 
of fee deceased and belonged to the wife 
as a result of fee gift by the deceased. 
Section 10 would be applicable inasmuch 
as fee donor was not mtirely excluded 
from possession and enjoyment of fee 
property till the date of the death. Whe- 
ther or not he had a legal right to resi- 
dence is immaterial. As such, the Assis- 
tant Controller was correct; in including 
the value of fee property in fee estate 
of the deceased.” 

9. Now, here again, there are certain 
features of fee Appellate Order which 
require careful consideration. The alleg- 
ed fact feat the wife purchased this pro- 
perty wife the funds provided by fee 


husband appears to have been almost as- 
sumed without any legal evidence or 
leg^ materials to support it. The title 
deed or fee deed of conveyance does not 
say that the husband advanced this 
money through the wife to purchase this 
property. This must be cfiearly under- 
stood. In fact, fee deed, already quoted, 
expressly used the words "with her own 
money and for her own benefit and en- 
joyment.” 

^9' ^sf^rence in this connection was 
made by Mr. Balai Pal, learned Counsel 
for fee Revenue, to the correspondence 
that passed between fee Appellant’s law- 
yer Mr. _ S, D. Ghosh and the Taxing 
Authorities. Two such letters, one dated 
February 22, 1960, and the other dated 
March 7, 1960, were referred to. They 
are printed in fee Paper Book. We do 
not find that the learned Advocate Mr. 
Ghosh, for the Appellant, in these two 
letters anywhere conceded the fact that 
fee money for purchasing this property 
was provided by the husband for fee 
v^e. Incidentally, it should be men- 
tioned here that in the wealth tax pro- 
ceedings and the order made therein, it 
appears feat this property was excluded 
from computation of the net wealth of 
the deceased in the Wealth Tax assess- 
ment, No doubt that was largely on the 
ground that this document was executed 
prior to April 1, 1956 and it was only on 
that groxmd of date that fee exclusion 
was allowed from the Wealth Tax assess- 
ment of the husbEind. It will thus ap- 
pear that neither fee two letters of Mr. 
S. D. Ghosh, learned Advocate for fee 
Appellant, before fee Taxing Authorities 
nor fee Wealth Tax proceedings nor fee 
document of ^ title of the conveyance 
shows feat this property was purcfeased 
by the wife with fee money provided by 
her husband. 

11. It is, therefore, difBcult to see 
what legal evidence or what legal mate- 
rial there is to support sucih a statement 
unless, of course, it is said that in the 
grounds of appe^ before fee Taxing 
Authorities, this point was not challeng- 
ed and the Statement of the case does 
not indicate it. But that does not prove 
a fact of such curucdal nature in a pro- 
ceeding for which this fact is so mate- 
liaL To hold a document really to be 
a Benami, for feat is the purpose of this 
contention feat the money was provided 
by fee husband, legal evidence is requir- 
ed. It was pointed out by the Andhra 
Pradesh iffigh Court in Smt. Santa Bai 
Jadhav v. ControUer of Estate Duty, 
■(1964) 51 ITR (E.D.) 1 (Andh Pra) at 
p. 3 feat 

"even if the purchase money had come 
from fee husband, it did not follow 
that fee beneficial interest vested in the 
deceased: at any rate, so long as the title 
deed stood in fee name of fee wife, it 
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was not competent for the deceased to 
dispose of the property and under Sec- 
tion 6 of the Estate Duty Act such pro- 
perty covsld not therefore be deemed to 
pass on his death, and Estate duty was 
not leviable on the value of such pro- 
perty." 

12. Because the Board in its Appd- 
late Order was not sure of the fact that 
the husband provided tiie funds to the 
wife to purchase the property, that is 
perhaps the reason why the Appellate 
Order went on to consider the case under 
Section 10 of the Estate Duty Act after 
observing that "even if the property was 
not Benami purchase of the deceased and 
belonged to the v^e as a result of the 
gift by the deceased,” 

13. We, therefore, hold that there is 
no legal evidence or legal znateilal to 
support the statement in the order, either 
of the Board or of the Assist^t Control- 
ler. that the money was provided by the 
husband to the wife to purchase the pro- 
perty in this case. 

14. The next guesUon Is what was the 
character and nature of the alleged use 
by the husband of this property. Appar- 
ently. the Board is in conflict with the 
A«lstant Controller on this point The 
Assistant Controller appeared to think 
that the husband used this property as 
"his” dwelling house. The Board did not 
say so or hold so. The Board says that 
the deceased was living In this property 
all the time since its purchase. The ques- 
tion then is: what Is the legal character 
and incident when the husband goes to 
the wife who lives in the property of 
which the husband has made a gilt to 
her. In plain language does the hus- 
band’s going to lus wife, mean his going 
to the property or making or using or 

• enjoying the property? The question 
sounds odd but that in substance is the 
effect of the argument advanced by Mr. 
B. Pal on behalf of the Revenue on the 
strength of the leading decision of the 
Supreme Court in George Da Costa v. 
Controller of Estate Duty. Mysore, (1967) 
63 ITR 497=(AIR 1967 SC 849). 

J5. It will be necessary to analyse In 
detail the principles laid down by the 
Supreme Court in that case in the light 
of the facts which were presented before 
the Supreme Court The Supreme Court 
decides that the crux of Section 10 of the 
Estate Duty Act lies in two parts, name- 
ly, (1) the donee mtrst bona fide have 
assumed possession and enjoyment of 
the property which Is the subject-matter 
of the gift to the exclusion of the donor 
immediately upon the gift and (2) the 
donee must have retained such possession 
and enjovment of the property to the 
entire exclusion of the dotror or of any 
benefit to bim by contract or otherwise. 


Both these conditions are cumulative. 
Unless each of these conditions is satis- 
fied the property would be liable to 
Estate Duty under Section 10 of the Act 
See the observations of Bamaswami, J., 
who delivered the judgment of the 
Supremt Court at page 501 of that re- 
port (ITR)=(at p. 851 of AIR). The 
Supreme Court further lays down the 
principle of construction of Section 10 
of the Estate Duty Act by observing that 
the second part of Section 10 has two 
limbs. The deceased must be entirely 
excluded (1) from the property, and (2) 
from any benefit by contract or other- 
wise:. The words “by contract or other- 
wise” in the second limb of the section 
will not control the words "to the exclu- 
sion of the donor" in the first limb. The 
first limb may be infringed if the donor 
occupies or enjoys the property or in- 
come even though he has no right to do 
so which he could legally enforce against 
the donee. In other words, in order to 
attract the section it is not necessary that 
the possession and enjoyment of the gift 
must be referable to some contractual or 
other enjoyment enforceable in law or in 
equity. Even if the donor is content to 
rely upon the mere filial affection of his 
sons with a view to enable hijn to conti- 
nue to reside in the house which he has 
given to them, it cannot be said that he 
was “entirely excluded from possession 
and enjoyment” within the meaning of 
the first limb of the section and there- 
fore the property will be deemed to have 
passed on the death of the donor and 
wlU be subject to levy of Estate Duty. 
The Supreme Court construed the word 
"olherwise" ejusdem generis juid held 
that it mxist be interpreted to mean some 
kind of legal obligation or some trans 
action enforceable at law or in equity 
which though not in the form of a con- 
tract may confer a benefit on the donor. 
See the observations of Ramaswami. J.. at 
pages 501-503 (of ITR)=(at pp. 851-852 of 
AIR). 

16. Apart from these principles of 
construction of Section 10 of the Estate 
Duty Act are binding, the facts on which 
this construction was rendered would be 
relevant for our present purposes. There 
the prope^ was purchas^ by the father 
in the joint names of himself and his 
wife and the parents made a gift of the 
house to their two sons. The document 
recited that the donees had accept^ the 
gift and had been put in possession. But 
the parents continued to be in possession 
of the house though the municipal tax 
was paid thereafter in the names of the 
sons. The deceased died more than four 
years after the gifL 

17. The distinguishing features of the 
Supreme Court decision In (1967) 63 ITR 
497= (AIR 1967 SC 849) from the present 
reference before us can be stat^ out- 
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right and broadly. The Supreme Court 
case was a father and son case and not a 
husband and wife case. Filial love may 
not make joint residence between the 
parents and the children in the house 
essential or necessary. Marital love 
might malce that not only essential and 
fimdamental but sensible, reasonable and 
practical. No construction should be put 
on the Estate Duty Act so as to be 
against the public policy to the extent 
that whenever a husband makes a gift of 
a property to his wife he should lose both 
the property and the wife. In such cir- 
cumstances the fundamental point for 
consideration is that a husband’s going 
to the wife for consoirtium or coverture 
is not a proprietary right in respect of 
the house gifted. 

18. It will be appropriate here to keep 
the actual language of the statute in 
front of us. The language of Section 10 
of the Estate Duty Act is in these 
words: — 

"Property taken \mder any gift, when- 
ever made, shall be deemed to pass on the 
donor’s dea^ to the extent that bona 
fide possession and enjoyment of it was 
not immediately assumed by the donee 
and thenceforward retained to the entire 
exclusion of the donor or of any benefit 
to him by contract or otherwise.” 

It is followed by a proviso with whidi 
we are not concerned. A plain look at 
the section indicates that what will be 
deemed to pass would be (1) property 
whose bona fide possession and enjoy- 
ment were not immediately assumed 
by the donee, and (2) whose retention 
thenceforward was not to the entire 
exclusion of the donor or of any benefit 
to him by contract or otherwise. We 
shall avoid using the word "limb” in case 
it creates any confusion. That is the main 
structure of this section. The idea _ is 
plain. First, the bona fide possession 
and enjoyment must be immediatdy as- 
sumed by the donee, the second is that 
the retention of ■&e possession and en- 
joyment of the propel^ must be to the 
entire exclusion of the donor or of ^y 
benefit to him by contract or otherwise. 
But the significant point for decision in 
ithe present reference before us is, does 
[this involve or affect the marital right 
of a husband for coverture and consor- 
tium with the "wife only on the ground 
that the husband had made a gift to his 
wife of a house where she lives? The 
iplain contention of the Counsel for the 
.Kevenue is lhat once a husband has 
made a gift of a house to his wife he 
cannot go to that house any more for 
any purpose. We feel it a little difficult 
jto accept such an tmqualified submission. 
The language and the words of Section 
'lO of the Estate Duty Act quoted above 
indicate that it is the possession and en- 


joyment of the property which are the 
target. If they are not immediately as- 
sumed by the donee and if the donor is 
not entirely excluded from them, it is 
then that the property will be deemed 
to pass on the death of the donor with- 
in the meaiung of Section 10 of the 
Estate Duty Act. But then it is the 
proprietary right We have already 
stated as a fact in this case that the 
title deed or the Deed of conveyance 
reserves no right for the husband and 
not even mentions his name. There is 
in fact no contractual or other right in 
law or in equity in respect of the pro- 
perty, or its use and enjoyment in favour 
of the husband. When a husband goes 
to his wife for coverture or consortium, 
he does not go to the property but goes 
to the wife. In such a case the hus- 
band’s going to the house is not m nldng 
use of or enjoying the property in ques- 
tion. It is this proprietary element in 
respect of the hoiise gifted which must 
be emphasised and borne in mind in 
applying the principles laid down by 
the Supreme Court in Da Costa’s case. 
These considerations are more vitally 
germane to the case of a husband and 
wife than normally to a case of parents 
and their sons. 

19. The second significant fact in the 
Supreme Court was that there the father 
purchased the house with his own money 
and then both the parents made a gift 
of the house to their two sons. Such is 
not the fact in the present reference 
before us. It is not a fact established in 
this reference that the husband in this 
case advanced any money to the wife 
for pmrchase of this property. In any 
case it is not a fact and it is not the pre- 
sent case that the husband made a gift of 
this house itself to the wife. If any- 
thing was at all of a gift, the best that 
could be said was that the money or the 
sum of Ks. 20,000/- was gifted by the 
husband to the wife, a fact which was 
attempted to be proved by the Revenue 
but which, as we have shown, has not 
been establidied by any legal evidence 
or legal material. 

20. This leads to a major difference 
between the Supreme Court decision in 
George Da Costa’s case and the present 
reference. The gift in the Supreme 
Court case was a gift of the house 
itself. The gift in the present case 
is not of the house. Mr. Balai Pal 
for the Revenue realized this difficulty 
and therefore he tried to meet this ob- 
jection by drawing our attention to Sec- 
tion 2 (15) of the Estate Duty Act which 
provides: — 

"Unless the context otherwise requires, 
property includes any interest in pro- 
perty, moveable or immoveable, the pro- 
ceeds of sale thereof and any money or 
investment for the time being represent- 
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144 OJ. Nehar V, Section 102 d the New Sou* 

Stamp Duties Act. 1920 — 56 which was 
in these terms: — 


Ing the proceeds of 
dudes any property .. 

soedes into another ^ any 
Sie foundation of this Jfj 

the money was the husbands 
husband's money 1^ ^IfLenl^rSttv 
into this house, ■ms 
is no loneer available to llr. Pd lor toe 
Revenue on the sround that we nave 
held that there is no lesd ewdtoce or 
material to support that the husband ad- 
vanced his money. But even ara^ns 
that it is so, Mr. Pal for the Rwtoifo 
contends that this meaM thd toe ^ 
nertv could be converted from one ^e- 
^S^to another even by the donee alter 
the sift is made. 


21 We are unable to accept Uiis in- 
terpretation witoout 
What is beins defined m Se^on 2 
of the Estate Duty Act is the properW 
of the deceased. Chanse of tide oi 
ownership cannot be covertd by ^ 
esrtended meanins of convMsion m ^ 
tion 2 (15) of the Estate Act 

conversion intended under Se^on Z (lb) 
.of the Act is conversion ^ the 
the deceased himself during his Ufeuroe 
or by such weU known processes as by 


tnese leinis. — 

"For the purposes of the assessment^d 
payment of death duty the estate oi a de- 
ceased person shall be deemed to include 
and consist of the following classes of pro- 
perty:— . , , 

(2) (d): Any property comprised m 
any gift made by the deceased at any 
time of which bona fide possessira MO 
enjoyment has not been assumed by tne 
donee immediately upon the -gift 
thenceforth retained to the entire exclu- 
don of the deceased.” 

What happened in that case was that a 
father transferred by way of gift to one 
of his sons a pastoral property, the gut 
being made without reservation or qua- 
lification or condition. Within 1' 
months after the gift, the father, the 
donee son and another son entered inw 
an agreement to carry in partnership 
the business of graziers and stock dea- 
lers. This agreement provided, inter 
plia, that the lather should be tte m^- 
ger of the business and that his deosion 
should be final and conclusive in cim- 
necticn with aU matters relatog to h« 


or by such well known processes as by necticn with aU matters relatog to ^ 
the Courts during the process of admi- conduct, that the capital of the 
nlstration by executors or administrators should consirt of the livesmck and plMt 
M otherwise. But if before the con^- then owned by the re^ec^e 
donees place a gift had already b^ that the business should 

the donee’s utilisation of the ^ith the respective holdings of the 


don takes place a gift had already b^ that the business should 

Mde. then the donee’s utilisation of the ^th the respective holdings of the 
St to transform It to some other pro- ^ers and such holdings shojfid be 
loerty will not come within the defiidtiM for the purposes of 

O /liu nt the Estate Duty »n held by any of the part- 


nertv will not com« w*uu-. 

Sf SecUon 2 (15) of the Estote ^ty 
Act It is possible to contemplate a l^d 
of converdon in the case of a gift where 
the donor hands over a sperific sum ot 
money with a specific direction and ob- 
ligation that the donee must buy a house 
In which case the converdon reaUy is 
being made by the donor or the deceas- 
ed although through the agency of the 
donee. But such is not the case and si^ 
is not the conversion in the facts of this 
reference. 


for the purposes oi 
that all l^ds held by any of ^6 
nets on the date of the agreOTent should 
remain the sole property 

and not on any S 

taken into account as or deemed to tc 
an asset of the partnership ^d any such 
partner should have the role ^ 
right to deal with it as he might think 
fit 


24. Now each of the three partners 
owned a property, that of the donee s^ 
being that property which had been 
^ him by his fatoer each 

partner brought into the p^nership 

Hvestock and plant ®nd their toee pr^ 
perries were thenc^rth us^ for d^ 
during of the Partnerstop stodc Thu 

»ntinued till the death of the tother. It 

.,^w „ was held by the Privy Council that on 

decision of the Privy CounciL those facts the value ^ 

Supreme Court observed at page ^ of given to the son was to ^.‘fcluded m 

^e report aTR)=(at p. 851 of ATO) ^ imputing the value of 

^.,^+2a fiio» thp View taken by fnr the purposes of Death Duty 


22. The next part of the Supreme 
Court decirion in George Da Cost a's cay 
to which attention has to be drawn is 
where it dealt with the o* Att^ey 
General v. Seccombe. (1911) 2 M 
and Chick v. Comrnr.. Stamp 
New South Wales. 1958 AC 435. a 
decision of the Privy CounciL The 


Kady'‘quotrf^that'“’the view taken by 
Handlton. J.. in (1911) 2 KB 688 ^ ^t 
consistent with ibe op^on o* 
dal Committee m 1958 AC 435. N wm 
be therefore essential to have a look at 
these two decisions. 


23. We can take uP the Privy Cmm^ 
aeosion in 1958 AC 435 alto rejxjrtjd to 
(1959) 37 ITR 89. The statute wl^ leU 
to be construed by the Pnvy Council 


for the purposes of Death D^ 
on the strength of the section quoted 
above ^Vhile it was not disputed that 
the son had assumed bona fide possession 
and enjoyment of the property imme- 
diately upon the gift to the entire exclu- 
sion of the father, yet he had not on toe 
facts thenceforth retained it to toe 
father’s entire exclusion, for mid^ tne 
partnership agreement, and whatever 
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force and effect might be given to that 
part of it which gave a partner the sole 
and free right to deal with his own pro- 
perty, the partners and each one of them 
were in possession and enjoyment of the 
property so long as the partnership sub- 
sisted. The Privy Council observed that 
where the question whether the donor 
had been entirely excluded from the 
subject-matter of the gif^ that was the 
single fact to be determined and if he 
had not been so excluded, the eye need 
look no further to see whether his non- 
exclusion has been advantageous or 
otherwise to the donee. Mr. Balai Pal 
for the Revenue has been anxious to 
remind us and he himself has tried in 
his own way to shade our eyes as com- 
pletely as possible so that our eyes did 
not look beyond and observed the limits 
enjoined by the Privy Council. Here, 
however, there was no question of the 
non-exclusion being advantageous or 
otherwise to the donee in the present 
case before us. 

25. The Privy Coimcil facts were so 
entirely different. The father who made 
a gift of his house to his son came in 
again to the use and enjoyment of this 
very property itself by way of a part- 
nership agreement. There could be no 
further difficulty at all on the section it- 
sell Obviously this could not bring the 
father within the entire exclusion clause 
mentioned in the section of the statute. 
Here we are not concerned in this refer- 
ence whether the donor is coming back 
to the use and enjoyment of the pro- 
perty by means of a partnership arrange- 
ment under the Partnership Act. Here 
is a case of marital relationship between 
husband and wife, who no doubt can be 
called loosely partners but it is their 
partnership in life and not under the 
Partnership Act. It is not a proprietary 
right which is involved here. It is mari- 
tal rights that come up for consideration. 
On the construction that we have put 
on Section 10 of the Estate Duty Act 
the exclusion rmder it has to be exclu- 
sion from' the proprietary right in res- 
pect of use and enjoyment and retention 
of the gifted house and not exclusion 
from the marital rights between husband 
and wife. Viscormt Simonds at page _ 97 
of the Tax Report in Clifford John Chick 
V. Commr. of Stamp Duties noticed the 
decision in St. Aubyn v. Attorney Gene- 
ral, 1952 AC 15 at page 21 and after 
doing so observed: — 

"But the question may arise and hav- 
ing arisen may lead to a difference of 
opinion as to what is the subject-matter 
of the gift.” 

What is the subject-matter of the gift is 
certainly a very important and crucial 
question. The house and the wife both 
or the one and not the other? Viscormt 
Simonds at p. 98 of that Report negativ- 
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ed the arguinent put forward on the basis 
of commercial transaction and for (sic) 
consideration and observed: "Their 
^rdships see no reason why a gloss 
snould be put upon the plain words of 
the sub-section by excluding from its 
operation such teansactions.” See also 
further observations of Viscount Simonds 
at pp. 99 and ICO. 


26. The Supreme Court in George Da 
Costa s case, (1967) 63 ITR 497 at p. 502 
-(MR 1967 SC 849 at p. 851) stated as 
follows: — 


"It was observed by Hamilton, J., that 
there was iio legally enforceable arrange- 
ment permitting the deceased to reside 
in the house and the deceased was 
simply the guest of the donee and was 
fully content to rely upon the affection 
which the donee bore towards him. li 
was, therefore, held in that case that 
estate duty was not payable. It was 
stated by Hamilton, J., in the course of 
his judgment that the exclusion of the 
deceased from the property itself (the 
first limb ^ of the condition) would, like 
his exclusion "from any benefit by con- 
tract or otherwise” (the second limb), be 
achieved unless he had "some enforce- 
able right”. The view taken by Hamil- 
ton, J., on this particular point is, how- 
ever, not consistent with the opinion of 
the Judicial Committee in Chick v. Com- 
missioner of Stamp Duties of New South 
Wales, (1959) 37 ITR (ED) 89” . 

27. It may be noticed here that the 
observation of Hamilton, J., in (1911) 2 
KB 688 was not discussed by the Privy 
Council nor was that case referred to by 
the Privy Coimcil. 


28. It will be good to recall the facts 
in the case of (1911) 2 KB 688 which 
•again was not a case of husband and 
wife. There, the owner of a farm and 
dwelling-house by a deed of gift, in con- 
sideration of natural love and affection, 
conveyed and assigned the farm, with 
the dweUing-house and other buildings 
to the defendant, his great-nephew, who 
resided with him and who had in the 
preceding year taken over the manage- 
ment of the farm. The donor in that 
case had no property other than that in- 
cluded in the deed except an annuity of 
£ 15. After the execution of the deed 
the donor continued to reside in the 
house until his death and was maintain- 
ed by the defendant out of the annuity 
which was sufficient to meet the cost of 
his maintenance. There was no agree- 
ment or understanding however between 
the donor and the defendant that the 
former should be permitted to remain in 
the house or be maintained by the de- 
fendant. Upon the death of the donor, 
the Crown there claimed Estate Duty on 
the value of the property comprised in 
the deed upon the ground that bona fide 
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perty were not assumed by the donee Section 10 of the Estate Duty Act and as 


and thenceforward retained "to the en- 
tire exclusion of the donor, or of any 
benefit to him by contract or otherwise.” 
The Court there deaded that "thoufib 
the donor was permitted by the donee to 
and did in fact reside in the house from 
the date of the deed until his death, 
there was no entire excliision of the 
donor from the possession and enjoy- 
ment of the pioperty or of any benefit 
to him by coi.tract or otherwise, with- 
in the meaning of the section, and that 
therefore Estate Duty was not payable." 
It was also decided by the Court that 
"the words, 'or otherwise’ in the sen- 
tence 'or of an> benefit to him by con- 
tract or otherwise’ must be read as 
meaning some arrangement ejusdetn 
generis v/ith contract, that is to say, an 
enforceable arrangement” 

29. Lastly, this case is different from 
the case decided by the Supreme Court 
in (1967) 63 ITR 497=(AIR 1967 SC 849) 
on one more significant point. Al! these 
cases which we have been considering 
were cases where there was some kind 
of previous right, possessory or other- 
wise, of the donor in respect of the pro- 
perty gifted. In Da Costa’s case, for 
instance, the property had already been 
purchased by the father both in his name 
and in the wife's name and the parent? 
ultimately making gift of the house to 
the sons Again, in 1911-2 KB 688 the 
grand-uncle was formerly living in the 
very house which he made a gift of to 
his grand-nephew. Also in Clifford John 
Chick’s case, the father was making a 
gift of the house where he had posses- 
sory and legal rights to his son before 
he made a gift of it. It is in such a con- 
text. a meaning has to be given to the 
expression, "entire exclusion of the 
donor.” Normally, therefore, it means to 
exclude a pre-existing right which was 
otherwise included or would have been 
included but lot the gilt. But here in 
respect of this property No. 33 Apcai 
Garden, Asansok the husband had no 
pre-existing ri^t at all. At the momenl 
when title begins in this case in 33 Ap- 
car Garden, it is a sole title by Mrs 
Shamsun Nehar Mansur. The whole 
context of such e:^ressions as "bona fide 
possession and enjoyment of it was not 
immediately assumed by the donee” and 
"thenceforward retained to the entire 
exclusion of the donor or of any benefit 
to him bv contract or otherwise” under 
Section 10 of the Estate Duty Act appear? 
to exclude, a person whose right is al- 
ready there to the use and enjoyment of 
the property but here there is no such 
right of the husband either to the use or 
enjoyment of tne property No. 33 Apcar 
Garden in the present Reference, There- 
lore, we -are unable to hold that the 


interpreted by the Supreme Court has 
any application to the facts of this 
Reference. 

30. In conclusion, we need only refer 
to the fact that our attention has been 
drawn to the amendment of Section 10 
in 1965 by introduction of the proviso 
“provided further that a house or part 
thereof taken under any gift made to the 
spouse, son, daughter, brother or sister 
shall not be deemed to pass on the 
donor's death by reason only of the resi-' 
dence therein of the donor except where a 
right of residence therein is reserved or se- 
cured directly or indirectly to the donor 
under the relevant disposition or under 
any collateral disposition.” The Supreme 
Court in Da Costa’s case held that this 
amendment was not retrospective and 
further we are not concerned with this 
amendment and its scope. The amend- 
ment only means that such problems 
would not arise in future. The Finance 
Minister’s observations in introducing 
this amendment has been placed before 
us to say that it was "on the ground of 
causing hardship”. See the observations 
reported in 55 ITR 129 (Sia). 

31. For the reasons discussed above 
and on the authorities, we hold that In 
the facts and circumstances of the case, 
the value of the house property, No. 33 
Apcar Garden, Asansol cannot be includ- 
ed in the principal value of the estate 
of the deceased as property passing or 
deemed to pass on his death firstly be- 
cause it was not a part of his estate and 
on the title deed and secondly, because 
that even if Section 10 of the Estate 
Duty Act applies, the facts In this case 
are such that they do not permit the 
inclusion of this property in the estate 
of the deceased. 

_ 32. We, ^erefore, answer the ques- 
tion asked in the negative. Having re- 
gard to the decisions and the state of 
law, there wll be no order as to costs. 

33. K. L. ROY, J.:— I agree. 

KSB Answered in the negative. 


AIR 1969 CALCUTTA 146 (V 56 C 21) 
BIJAYESH MUKHERJI, J. 

Textile Machinery Corporation Ltd., 
Petitioner v. Nalinbhai B. Munshaw. 
Opposite Party. 

Civil Revn. Case No. 1150 of 1963, 
D/- 23-7-1968. 

(A) Arbitration Act (1940), S, 9 (a) — 
Scope — Essential conditions for the ap- 
plication of S. 9 explained. 

A party to an arbitration can appoint a 
new arbitrator, in terms of Section 9. 
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clause (a), only if the following ingre- 
dients are present: — 

1. The agreement itself provides that 
a reference shall be to t\vo arbitrators. 

2. The agreement further provides 
that, of the two arbitrators, one has to 
be appointed by each party. 

3. One, in fact, has been appointed by 
each. 

4. An arbitrator, so appointed, has 
refused to act. 

5. The agreement expresses no inten- 
tion that a new arbitrator has not to be 
appointed. 

The first two ingredients are basic in- 
gredients upon which depend the re- 
maining three ones. 

In a case where the parties, even in 
the absence of any terms in the agree- 
ment to refer the case to two arbitrators 
and permitting each party to appoint one 
arbitrator, appoint an arbitrator for eadi 
side, the agreement is incapable of being 
pressed into service under S. 9 (a). AIR 
1929 Cal 177, Rel. on. (Paras 3, 4) 

(B) Arbitration Act (1940), Ss. 9 (a), 28 
— Question in issue, whether S. 9 (a) 
covers the arbitration agreement and 
not the validity of the agreement — 
Previous order of Court extend.ing time 
for making award — Order cannot operate 
as res judicata on the issue. AIR 1962 SC 
378 and A. F. O. O. No. 190 of 1965 D/- 
8-9-196G (Cal), Disting. (Paras 7, 8) 

Cases Referred: Chronological Paras 


(1966) A. F. O. O. No. 190 of 1965, 

I3/_ 8-9-1966 (Cal), John Patterson 
& Co. Ltd. V. Soorajmull Nagar- 
mull 

(1962) AIR 1962 SC 378 (V 49)= 

(1962) 3 SCR 769, Jawaharlal 

Burman v. Union of India 7 

(1955) AIR 1955 SC 53 (V 42)= 

1955 SCR 862, Anderson Wright 
Ltd V. Moran & Co. 7 

(1945) AIR 1945 All 146 (V 32)= 

ILR (1945) All 162. Charan Das 
V. Gur Saran Das Kapur 10 

(1929) AIR 1929 Cal 177 (V 16)= 

33 Cal WN 418, General Electric 
Trading Co. v. Siemens (India) 

Ltd. 6 


S. Tibriwal and M. P. Chowdhury. 
for Petitioner: Miss M. H. Pherwani, for 
Respondent. 

ORDER: — This is a rule, under Sec- 
tion 115, of the C. P. C. (5 of 1908), ob- 
tained by Texmaco, an abbreviation for 
Textile Machinery Corporation Ltd., 
calling upon the opposite party Munshaw 
to show cause why the order dated March 
12, 1968. of a learned Subordinate Judge, 
Alipore, dismissing Texmaco’s application 
for a declaration that Shri Sasank Majum- 
dar has been validly appointed a new 
arbitrator under Section 9, clause (a), of 
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the Arbitration Act, 10 of 1940, shoidd 
not be set aside. 

(2) The facts, which have led up to this 
rule, need not be referred to further than 
as follows; — 

On April 27, 1962, Texmaco, a leading 
engineering concern, engaged in the 
manufacture of cotton spinning machi- 
nery, appointed Munshaw its Sale Tech- 
nical Adviser for textile machinery im- 
ported into India from Howa Machinery 
Ltd. of Japan, by virtue of an agreement 
dated November 10, 1954, or thereabouts, 
for technical collaboration, between Tex- 
maco and "Howa”. An appointment as 
this of Munshaw is evidenced by an 
agreement of that day (April 27, ' 1962), 
the arbitration clause of which bears: 

"Any dispute arising at any time be- 
tween the parties hereto, concerning this 
agreement, its interpretation or its sub- 
ject-matter, shall be settled under the 
rides of the Indian Arbitration Act and 
the decision of the arbitrators shall be 
final and binding on both the parties.” 
Disputes did arise. The arbitration clause 
was invoked. On January 3, 1967, Mun- 
shaw appointed Shri J. N. Choudhuri as 
arbitrator, and Texmaco appointed Soli- 
citor B. P. Khaitan as arbitrator. The two 
arbitrators appointed Dr. L. AI. Singhvi 
an umpire, and on February 11, 1967, en- 
tered upon the reference. On April 25 
3967, the learned Subordinate Judge was 
moved for extending the time within 
which the award was to be made. And he 
allowed such extension until January 31 
1968. On December 20, 1967, however. 

Solicitor B. P. Khaitan informed all con- 
cerned in writing that he was not will- 
ing to act as arbitrator, and wanted his 
letter to be treated as letter of resigna- 
tion. On December 28, 1967, Texmaco 

Wrote to Munshaw, informing him that 
Shri Sasanka Majumdar was the new 
arbitrator appointed in place of Solicitor 
B. P. Khaitan, only to bring forth a reply 
that very day (December 28, 1967) from 
Munshaw, proposing Shri J. N. Chau- 
dhuri to "be the Sole Arbitrator hence- 
forth”, and inviting Texmaco’s concur- 
rence thereto. Concurrence did not come. 
Came instead a reply dated January 3. 
1968. telling Munshaw: 'Shri Sasanka 

Majumdar’s appointment as new arbi- 
trator is valid. We are applying to the 
Court for a declaration to that end’. Two 
days later, that is, on January 5, 1968. 
Texmaco did move the Court, by an ap- 
plication under Section 9. clause (a), 
which, as noticed, the learned Judge 
dismissed. Hence this rule. 

3. As a matter of words, it beats me, 
as it beats the learned Subordinate 
Judge, how Section 9, clause (a), of the 
Arbitration Act can be called in aid 
here. Taking the arbitration agreement 
to be valid, as the learned Counsel for 
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both parties have taken it to be, Texmaco 
can appoint a new arbitrator, in terms of 
Section 9. clause (a), only if the foUoW'* 
ing ingredients are present — 

1. The agreement itself provides that 
a reference shall be to two arbitrators. 

2. The agreement further provides 
that, of the two arbitrators, one has to be 
appointed by each: one by Texmaco and 
another by Munshaw. 

3. One, in fact, has been appointed by 
each. 

4. An arbitrator, so appointed, has re- 
fused to act. 

5. The agreement expresses no inten- 
tion that a new arbitrator has not to be 
appointed. 

4. Now, look to the arbitration agree- 
ment reproduced above. It does not 
provide that a reference shall be to two 
arbitrators. It provides instead that a 
reference shall be to arbitrators. Neces- 
sarily it does not provide cither, as in- 
deed it cannot, that, of two arbitrators, 
one shall be appointed by each party, 
that is. one by Texmaco and another by 
Munshaw. So, the first two Ingredients 
tabulated above — and they are basic in- 
gredients upon which depend the remain- 
ing three ones — are found conspicuous 
by their absence In the arbitration 
agreement on hand. Hence, as a matter 
of words, Section 9. clause (a), does not 
fit the facts here, and cannot, therefore, 
be pressed into service. 

5. But. it is said, no matter what the 
arbitration agreement is, the parties, in 
fact, have mutually agreed upon two ar- 
bitrators, Chaudhuri and Rhaitan. one 
appointing each; Khaitan, one appointed 
so. has refused to act: and no intention 
prohibiting the appointment of a new ar- 
bitrator is expressed in the agreement. 
That being so. the contention conriudes. 
the requirement of Section 9, clause (a), 
is well met. In my judgment, it is not. 
Because, to hold so will be to read, in the 
section, words which are not there, such 
as: 

"Where, however, two arbitrators are. 
In fact, appointed, one by each party, 
though the agreement does not provide 
BO, &e remaining provisions of this sec- 
tion will apply.” 

It will be legislating, not Interpreting 
the law. 

6. Nofexaetly to the point, but some- 
what close to it. is a Bench decision of 
tWs Court in General Electric leading 
Co. V. Siemens (India) Ltd. (1928) 33 Cal 
WN 418, where two arbitrators were 
mutually agreed upon, and, by a written 
agreement, appointed as such: not one 
by each party. — facts which, it was 
held did not come within the language 
of Section 9 of the old Arbitration Act, 
9 of 1899, corresponding to the present 


Section 9 of the 1940 Act. Thus, there 
was infraction of the language of the 
section in that, by the agreement, two 
arMtrators were appointed by both the 
parties, not one by each. Here there is 
infraction too, because the agreement it- 
sdf does not provide what it must in 
terms of Section 9. It provides for a 
reference to arbitrators. And that is all 
It does, without saying that a reference 
shall be to two arbitrators, one to be 
appointed by each party. So, by its 
very terms, Section 9 cannot apply. 

7. An escape is sought from such a 
conclusion on the ground that extension 
of time for the making of the award was 
prayed for and allowed, with the result 
that the question of validity of the arbi- 
tration agreement is now concluded by 
the doctrine of res judicata. In support 
of this proposition, two authorities have 
been cited. One is Anderson Wright Ltd 
y. Moran & Co., AIR 1955 SC 53, where 
it has been held inter alia that, on an 
application for stay under Section 34, 
the (^urt may. in its discretion, decide 
an Issue (if raised) as to the existence or 
validity of the arbitration agreement. 
The other Is John Patterson & Co. Ltd. 
v. Soorajmull Nagarmull, A. F. O, O. No. 
190 of 1965 (Cal), decided by Banerjee 
and Masud, JJ., on 8-9-1966 where It has 
been held, after an elaborate analysis oi 
Jawaharlal Burman v. Union of India, 
AIR 1962 SC 378 that a Court can over- 
rule the defence as to the non-existence 
of an arbitration agreement, in granting 
an extension of time imder Section 28, 
and that if the Court does so, it operates 
as res judicata. 

8. The simple answer to such a con- 
tention is that in the present proceedings 
the validity of the arbitration agreement 
is not in issue. What is at issue is If the 
agreement comes within Section 9, clause 
(a). Sure enough, that is not concluded 
by the rule of res judicata, only because 
e;rteDSon of time has been prayed lor. 
and allowed. Such extension, indeed, 
has nothing to do with the facts here 
fitting Section 9, clause (a), or not. 

9. Umpire Singhvi entering on the 
reference has been objected to, on the 
ground that no disagreement between 
the two arbitrators is there, within the 
meanin® of Rule 4 to Schedule 1 to the 
Arbitration Act But when Arbitrator 
Khaitan enters on the reference on Feb- 
ruary 11, and works on it until Decem- 
ber 20, following, when he resigns, it 
does amoimt to a disagreement, unless'' 
the contrary is shown. The contrary has 
not been shown. 

10. On behalf of the opposite party 
has been Questioned the power of this 
Court to entertain a matter as this under 
Section 115 of the Ihncedure Code. No 
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doubt, Section 41 of the Arbitration Act 
is there, prescribing that, subject to the 
provisions of the Act and of rules made 
thereunder, the Code shall apply to all 
proceedings before the Court, and to all 
appeals imder the Act. But in Section 41 
the Allahabad High Court saw no ouster 
of the revisional jurisdiction imder Sec- 
tion 115: L. Charan Das v. L. Gur Saran 
Das Kapur, AIR 1945 All 146. Nor do 
I, if I may say so, with respect. 

11. In the res\ilt, the rule fails and do 
stand discharged with costs. Hearing fee 
10 gold mohurs. 

BDB/D.V.C. Rule discharged. 


AIR 1969 CALCUTTA 149 (V 56 C 25) 
D. BASU, J. 

Director General Ordnance Factories 
Employees’ Association, Appellant v. 
Union of India and Director General 
Ordnance Factories, Respondent. 

Civil Revn. No. 39 (W) of 1965, D/- 

1-2-1968. 

(A) Constitution of India, Arts, 226, 309 

— 1^0 can file Writ Petition — Civil 
Service — Central Services (Recogni- 
tion of Service Association) Rules 1959 

— Association gets only status in dealing 
with Government — It cannot apply 
under Art. 226, on behalf of its members 

— When such association can take legal 
proceedings collectively as such, explain- 
ed — Exceptions to general rule indicat- 
ed. 

When an assodalion of Government 
Employees has been recognised by the 
Government according to the Central 
Services (Recognition of Service Asso- 
ciation) Rules 1959, made in exerdse of 
powers conferred by Article 309 of the 
Constitution, it gives an employees’ asso- 
ciation only a status in its relationship 
and dealings with the employer, ie., the 
Government. It has nothing to do with 
the representation of its members in a 
litigation before a Court of Law. The 
question has to be answered on general 
principles. In cases where the right of 
a collective body to bring proceedings 
under Article 226 is challenged, two ques- 
tions have to be answered: — (a) Is the 

petitioner a legal entity or otherwise per- 
mitted by statute to initiate legal procee- 
dings in its own name? (b) Has it been 
affected by the impugned order as a col- 
lective body? (a) So far as the first ques- 
tion is concerned, it is patent that a legal 
proceeding may be maintained only by an 
individual or other body which is reco- 
gnised as a legal person. In the case of a 
body incorporated by law, the corporate 
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body acquires a legal personality of itself 
and is as such entitled to maintain legal 
proceedings. But an unincorporated asso- 
ciation has no legal personality and it is 
nothing but an aggregation of its mem-, 
bers who c^ only bring legal proceed- 
ings in their individual capacity. Even 
when all of them are affected by an offi- 
cial act, they can challenge that only if 
all the members join in the proceedings 
by name. The association in such a case, 
cannot maintain an application under 
Article 226 or other leg^ proceedings in 
its own name. Even registration under 
the Societies Registration Act cannot 
confer this right. 

To the foregoing general rule, certain 
exceptions have been introduced by the 
provisions of certain special statutes, e.g., 
(i) A registered union is made a body 
corporate by S. 13 of the Trade Unions 
Act, 1926 and is empowered to sue and 
be sued in its own name, (ii) Under the 
Industrial Disputes Act, 1947, an associa- 
tion of workmen has a right to raise in- 
dustrial disputes and to represent the 
workmen throughout the proceedings, 
and can thus move against an award 
under the Act. (iii) Under Section 47 of 
the Motor Vehicles Act, even an imin- 
corporated association can make a repre- 
sentation in the matter of grant of a 
permit and can pursue that right in a 
proceeding xmder Article 226. 

Even where an association is permit- 
ted by law to bring a legal proceeding, 
it can bring an application under Arti- 
cle 226 only when its rights as a collec- 
tive body as distinguished from the 
aggregate rights of its members are 
affected by the act challenged in the 
proceedings. AIR 1951 All 1 (FB) & AIR 
1962 Cal 45 & AIR 1951 Mys 14 & AIR 
1962 Cal 649 & AIR 1951 Cal 255 (SB), 
Bel. on; AIR 1953 Cal 212, Dist.; AIR 
1960 SC 384, ExpL (P.aras 7, 8, 9, 10, 15) 

(B) Constitution of India, Art. 226 — 
Writ can he issued only on infringement 
of legal rights and not administrative 
practice — Claim based on statements 
made in Govt, of India Manual and the 
observations of Pay Commission — 

Manual has no statutory force and Pay 
Commission observations have no leg^ 
force being matters for administrative 
authorities — No writ can be issued for ' 
any breach of the Manual or Pay Com- 
mission observations. (Para 17) 

Cases Referred: Chronological Paras 

(1962) AIR 1962 Cal 649 (V 49)= 

66 Cal WN 395, W. B. P. W. Union 
V. A. U. P. Works Private Ltd. 10 

(1962) AIR 1962 Mys 25 (V 49)= 

(1961) 2 Lab LJ 583, Go"^. Press 
Employees’ Assocn. v. Govt, of 
Mysore 15 
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(1962) AIR 1962 Cal 45 (V 49)= 

(1961) 1 Cal LJ 59, General Secy. 
Lastem Zone Insurance tjnployees 
Assocn. V. Zonal Manager, Eastern 
Zone, Life Insurance Corporation 9 
(1961) AIR 1961 SC 857 (V 48)= 

(1961) 3 SCR 196, Ram Prasad v. 
Chairman Industrial Tnbunal 
Patna 10 

(1960) AIR 1960 SC 384 (V 47)= 

(1960) 2 SCR 311, All India Station 
Masters’ Association v. Gener^ 
Manager Central Rly. 12 

(1957) AIR 1957 Cal 444 {V 44)= 

61 Cal WN 217, Barrackpore Bus 
Syndicate v. Serajuddm 15 

(1953) AIR 1953 Cal 212 (V 40)= 

56 C^ WN 861, B. C Das Gupta 
V. Buoy Raman 11 

(1951) AIR 1951 SC 41 (V 38)= 

1950 SCR 869, Charanjit Lai v. 

Umon ol India 15 

(1951) AIR 1952 All 1 (V 99)= 

1950 AU LJ 767 (FB), Indian 
Sugar Mills Assocn. v. Secy, to 
Go>^ U. P. Labour Dept. 0 

(1951) AIR 1951 Cal 255 {V 38)= 

55 Cal WN 81 (SB), Sabitri Motor 
Service Ltd. v. Asansol Bus 
Assocn. 10. IS 

(1951) AIR 1951 Mys 14 (V 38). 
Bangalore District Hotel Owners* 
Assocn V. District Magistrate 
Bangalore 9 

Arun Prokash Chatterlee. for Appel- 
lant; Amlya Kumar Mukherjee, Shiblal 
Bose, for Respondent. 


ORDER:-— This Rule involves a dis- 
pute between two sections of the subor- 
^nate employees in the office of the 
Director-General of Ordnance Factories, 
represented by two Unions. 

2. The Petitioner is the Employees' 
Association wfuCh represents employees 
other than stenographers. The "Steno- 
graphers’ Association” has been added as 
Respondent No. 3 at their intervention. 
Bespondent No. 1 is the Vaion ot Ind'a 
and Respondent No. 2 is the Director- 
General of Ordnance Factories. 

3. According to the Petitioner Asso- 
ciation, the Stenographers are outside the 
clerical cadre; that there is no Rule au- 
thorising the promotion of Stenographers 
to the grade of Assistants and that the 
Stenographers had no higher prospects 
In their career. Administratively, how- 
ever, Respondents reserved a post of 
Assistant-in-Chaxge to be filled up from 
the cadre of Stenographers of Grade II 
and on the protest of the Petitioner, Res- 
pondent No. 2 stated that it was only a 
*’non-recumng measure” (Annexure A) 
which had been adopted "to remove 
from the minds of the Stenographers the 
sense of frustration which they were 
suffering from for not having any scope 
o£ advancement". 


4. Since 1962, the Respondents have 
been proposing to combine the two ser- 
vices by making a combmed seniority 
Ust of Clerks and Stenographers and 
Petitioner has been making representa- 
tions against the proposal. On 16-5-64, 
Respondent No. 1 intunated that the 
matter was under consideration. In spite 
of this, the Respondent No. 2, on 22-12- 
64. appointed 4 Stenographers to the 
hosts of Assistants in the Clerical cadre 
against existing vacancies in the posts of 
SutKiintendents, — to the prejudice of 
the clerical staff (vide Annexure F), 
and this policy has been repeated by 
another series of such appointments per 
order at (Annexure G), dated 31-12-64. 
The Petitioner points out that the pro- 
posal for a merger of the two cadres of 
Stenographers and Assistants was reject- 
ed by the Pay Commission on the ground 
that the qualifications for and the nature 
o/ the work etc., of the two cadres were 
entirely different. The Petitioner chal- 
lenges the aforesaid decision of the Res- 
pondents to merge the two cadres and 
the validity of the order of appointment 
at Aimexure F. ' 

5. The Petition is opposed by affida- 
vits on behalf of Respondent 2 as well 
as the added Respondent No. 3. 

4. Before entering into the merits of 
the Petition, it is necessary to dispose ol 
the preliminary objection taken on be- 
half of the Respondent 3, namely, that 
the Petitioner, being an unincorporated 
association, cannot maintain an applica- 
tion under Article 226 and that the grie- 
vance. if any. of its members should be 
agitated in appropriate proceedings 
brought by them . in their individual 
capacity. 

V. The Petitioner Association is, ofl 
course, not an incorporated body but it 
relies on the fact that it has been 'recog-j 
nised’ by the Government according to 
the Central Services (Recognition of Ser-j 
vice Associations) Rule^ 1959. made in^ 
exercise of powers conferred by Article 
309 of the Constitution. Recognition, 
however, gives an employees’ association 
only a status in its relationship and deal- 
ings with the employer. Le., the Govern- 
ment. It has nothing to do with me re- 
presentation of its members in a litigation 
before a Court of law. The question has, 
therefore, to be answered on generd 
principles as explained by judicial deci- 
sions. 

8. In cases where the right of a col- 
lective body to bring proceedings under 
Article 226 is challenged, two questions 
l«ve to be answered: — 

(a) Is the Petitioner a legal entity or 
otherwise permitted by statute to initiate 

proceedings in its own name? 

(b) Has it bwn affected by the im- 
pugned order as a collective body? 
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(a) So far as the first question is con- 
cerned, it is patent that a legal proceed- 
ing may be maintained only by an indi- 
vidual or other body which is recognised 
as a legal person. 

9. In the case of a body incorporated 
by law, the corporate body acquires a 
legal personality of itself and is as such 
entitled to maintain legal proceedings. 
But an unincorporated association has no 
legal personality and it is nothing but an 
aggregation of its members who can only 
bring legal proceedings in their indivi- 
dual capacity. Even when all of them 
are affected by an official act, they can 
challenge that only if all the members 
ioin in the proceedings by name; the as- 
sociation. in such a case, cannot main- 
tain an application under Article 226 or 
other legal proceeding, in its own name, 
as has been established by a number of 
decisions (Indian Sugar Mills Assocn. v. 
Secy, to Govt. U. P. Labour Dept., AIR 
195i All 1 (FB): General Secy, Eastern 
Zone Insurance Employees’ Assocn. v. 
Zonal Manager, Eastern Zone Life In.su- 
rance Corporation, AIR 1962 Cal 45) and 
even registration imder the Societies 
Registration Act cannot confer this right 
(Bangalore District Hotel Owners’ As- 
sociation v. District Magistrate, Bangalore. 
AIR 1951 Mys 14). 

10. To the foregoing general rule, 
certain exceptions have been introduced 
by the provisions of certain special sta- 
tutes, e.g., — 

(i) A registered union is made a body 
corporate by Section 13 of the Trade 
Unions Act 1926, and is empowered to 
sue and be sued in its own name. 

(ii) Under the Industrial Disputes Act, 
1947. an association of workmen has a 
right to raise industrial disputes and to 
represent the workrnen throughout the 
proceedings (Rampras'ad v. Chairman, In- 
dustrial TribunaL Patna, AIR 1961. SC 
857) and can thus move against an award 
under the Act (W. .S: P. W.' Union v. 
A. U. P. Works, Private Ltd., AIR 1962 
Cal 649). 

(iii) Under Section 47 of the Motor 

Vehicles Act, even an unincorporated 
association can make a representation in 
the matter of grant of a permit and can 
pursue that right in a proceeding imder 
Article 226 (Sabitri Motor Service v. 
Asansol Bus Assocn.,' AIR 1951 Cal 255 
(SB) ). ■ 

11. Learned Advocate for the Peti- 
tioner points out that in B. C. Das Gupta 
V. Beioy Ranian, (1952) 56 Cal WN 861 
= (AIR 1953 Cal 212), a petition under 
Article 226 v/as allowed to be brought 
against an unincorporated association 
namely, the State Medical Faculty. It is 
to be noted, however, that that decision 
solely rested on the interpretation of the 
word "person” in the expression "issue to 
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person” in the text of Article 226 it- 
self; by applying the interpretation of 
toe word 'person’ in Section 3 (39) of the 
General Clauses Act, the Court held that 
under Article 226, the High Court could 
issue a writ even against an unincorpo- 
rated_ association. The scope of this deci- 
sion IS thus confined to the question of 
the Respondent in a writ petition and 
does not ans'vver the question as to who 
may be a Petitioner as to which there is 
no express term in Article 226 itself and 
the general principles have, therefore, to 
be applied. 

12. On behalf of the Petitioners strong 
reliance has been placed on the fact that 
toe cause title of the Supreme Court 
dec^ion in AH India Station Masters’ As- 
sociation V. General Manager, Central 
Hly.. AIR 1960 SC 384 indicates that the 
Association was allowed to bring a peti- 
tion under Article 32 and establishes 
that an association has got a right under 
Article 32 or 226 to ventilate the grie- 
vances of its members. It is to be noted, 
however, that the cause title of the cited 
case adds 'and others’ as Petitioners and, 
in all probability , besides the Association, 
the Station Masters themselves who were 
affected were added as Petitioners, as 
would appear from the opening words of 
the judgment (p. 385, ibid.) — 

"The petitioners who describe them- 
selves as Road-side Station Masters chal- 
lenge ” 

13. The Court did not say that the 
Petition had been brought by an associa- 
tion of Station Masters and no question 
as to the maintainability of the Petition 
by an association was raised in that case. 

It does not. accordingly, establish that 
an unincorporated association can sue in 
its own name, in the absence of an ex- 
press statutory pro'vision in this behall 

14. The instant Rule, therefore, deser- 
ves to be discharged on this ground alone. 

, 15. Even where an association is per- 
mitted by law to bring a legal proceed- 
ing, it can bring an application undei 
Article 226 only when its rights as a col- 
lective body as distinguished from the 
aggregate rights of its members are 
affected by the act challenged in the 
proceedings (Chiranjit Lai v. Union of 
India. AIR 1951 SC 41; Govt. Press Em- 
ployees’ Assocn. v. Go'vt. of Mysore, AIR 
1962 Mys 25; Barrackpore Bus Syndicate 
V. Serajuddin, AIR 1957 Cal 444, e.g., 
where it is already a party to the impugn- 
ed order, as in AIR 1951 Cal 255). 

IG. On this point also, the Petition 
must fail because if any Stenographer is 
given a higher post in the Clerical line, 
it is only a particular Assistant who is 
thereby deprived of his promotion that 
will be individually affected and shall be 
competent to bring a petition under Arti- 
cle 226. The collective existence or inte- 
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rests of the association as such will not 
thereby be affected. 

17. On the merits also, the Petitioner 
has little to stand upon excepting certain 
statements in a Government of India 
Manixah which has no statutory force. 
The test in the instant case is not the 
administrative practice which may be in 
existence for any length of time but the 
legal right, if any, of the Clerks to oust 
the Stenographers from their cadre. The 
Petitioner has, however, failed to prove 
the existence of separate cadres for 
Clerks and Stenographers, in rebuttal of 
the statement in paragraph 4 of the 
counter-affidavit that both clerks and 
stenographers belong to Class III minis- 
terial service. The Pay Commisnon’a 
observations as to the difference in the 
nature of their work have no legal force 
but only matters for consideration of the 
administrative authorities. The Peti- 
tioner may carry on its activities at that 
level so long as they are not convinced, 
but this Court cannot Interfere under 
Article 226 unless some legal right is in- 
fringed. So long as such legal right b 
not established there b no question of a 
violation of Art 14 or 16 either. 

18. The Buie is accordingly ^diarg- 
ed, but without any order as to cosb. 

19. As prayed for by Mr. Chatterfee. 

let the operation of this order be staved 
for a period of four weeks from thb date. 
BDB/D.V.C. Buie discharged. 
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Chirajit Pal, Petitioner v. West Bengal 
Khadi and Village Industries Board and 
another, Respondente. 

C. R. Nos. 1009 (W) of 1964 with 1177 
(W) of 1964. D/- 25-6-1968. 

(A) West Bengal Khadi and Village 
Indostries Board Act (14 of 1939), S. 33 
(2) and (3) — Transfer to a post not 
created by resolution — Board has nei- 
ther an i^erent power to do so nor can 
ft claim it as iaeidental to power of ap- 
pointment. 

Provisons of clause (5) of Recruitment 
Regulations framed under S. 9 of West 
Bengal Khadi and Village Industries Re- 
gulations 1961, show that the orders that 
are contemplated to be issued by the 
Secretary or the Executive Officer, as 
may be. will otdy mean those orders 
that will be made by them respectively 
after the posts are created by the Board 
by passing the resolution to that effect. 
Unless such a resolution b passed by fte 
Board, tile Secretary or the Executive 
Officer b not comp e tent to issue the 
IL/JL/E16/68 


orders regarding the creation of posts. 
Where a post is not validly created by 
the Board by means of resolution it can- 
not be deemed to have been in exbtence 
and consequently an order of transfer to 
such a post is equally illegal and invalid. 
Further the Board cannot have any in- 
herent right to transfer the employee in 
the absence of a contract to contrary. 
The power of appointment also does not 
carry with it the power of transfer. AIR 
1960 SC 650 & AIR 1930 PC 118, ReL 
on. (Paras 5, 6, 7. 9 & 10) 

Although an order of transfer b an 
adminbtrative order and it b not for the 
Court but for the administration to judge 
whether the interest of the business de- 
mands such transfers nevertheless if it 
co^d be shown that no ground at all 
exbted for the satisfaction of the autho- 
rities requiring such transfers, tte Court 
might infer that the authorities did not 
act honestly or did not apply their mind 
at all for ordering such transfers, and 
the order of transfer is liable to be struck 
down as invalid if it b not made bona 
fide. AIR 1967 SC 295 & (1963) 1 Lab 
U 282 (SC). Foa (Para 12) 


(B) Civil P. C. (1908), Preamble — 
(nterpretation of statutes — Statute giv- 
ing power to do certain thing in a cer- 
tain way — Thing roust be done in that 
way only. AIK 1936 PC 253 (2), Rel. on. 

(Para 6) 

Cases Referred: Chroaelogical I’oras 
(1967) AIR 1967 SC 295 (V 64)= 

1966 Supo SCR 311, Barium Che- 
micals Ltd. V. Company Law Board 13 
(1963) 1963-1 Lab U 282 (V 50)= 

1963 (6) Fac LR 356 (SC). National 
Radio Corporation v. Their Work- 
men 14 

(1960) AIR 1960 SC 650 fV 47)= 

(1960) 2 SCR 918, Kundan Sugar 
Milb V. Ziyauddin 10 

(1936) AIR 1936 PC 253 (2) (V 23) 

—63 Ind App 372, Nazir Ahmad 
V. King. Emperor 6 

(1930) AIR 1930 PC 118 (V 17)= 

31 Mad LW 702, Alexandre Bou- 
zourou V. Ottoman Bank , 10 


Hamendra Kath Banerjee, for Peti-- 
tioner; Bankim Chandra Dutta. for Bes- 
pondenb. 

JUDGMENT:— These two rules are 
taken up together for hearing as they are 
issued at the instance of the petitioner 
against successive orders of his transfer 
while workins under the West Bengal 
Khadi and Village Industries Board the 
respondent No. 1 (hereinafter referred to 
as the Board). 


2 .- The case of the petitioner briefly 
b that the Board b a body corporate 
estabibhed under Section 3 of the West 
Bengal Khadi and ViUage Industries 
Board Act (West Beng^ Act MV of 
1959, hereinafter referred to as the Act) 
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having its B[ead-OfEice at Calcutta and 
certain Regional Offices at several places 
including Tamluk in the district of Mid- 
napore and Coochbehar. The petitioner 
was appointed by an appointment letter 
dated 25th February, 1961, to the post of 
'Marketing Assistant’ under the Board on 
terms and conditions mentioned in the 
letter and since then continued to serve 
in that post diligently. This post was 
created hy a resolution of the Board 
passed at its meeting held on 10/l5th 
October, 1960, as a post attached to the 
Trading and Publicity Section of the 
Head-Office at Calcutta. By the same 
resolution the respondent No. 1 also 
created several posts in Regional Offices, 
namely, (I) Circle Inspector, (II) Area 
Inspector, (III) Clerk t^ist, (IV) Orderly 
peons. These resolutions, it is stated, 
were passed under Section 5 of the West 
Bengal Khadi and Village Industries 
Board Regulations, 1961 (hereinafter re- 
ferred to as the Regulation) by the res- 
pondent No. 1 in exercise of the powers 
conferred by Section 33 of the Act and 
by virtue of Section 9 of the aforesaid 
Regulations called "Recruitment Regula- 
tions for the Officers and Staff of the 
West Bengal Khadi and Village Indus- 
tries Board”. The provisions as regards 
the nature of duties in the post of Mar- 
keting Assistant were also laid down 
which are as follows: 

I. To assist the Marketing Surveyor 
and the - Officer-in-charge (Trading) in 
marketing of Khadi and Village Indus- 
tries Products. 

n. Inspection of Bhandars and Reports. 

HI. To obtain market quotations. 

. 3. The aforesaid recruitment regula- 
tions further laid down that the method of 
recruitment to the post of Marketing 
Surveyor a, higher post drawing a bigger 
salary would be by promotion or selec- 
tion from the post of Marketing Assis- 
tant. So the petitioner who held the only 
post of Marketing Assistant was in the 
direct line of promotion to the post of 
Marketing Surveyor. 

, 4. While working in the post of Mar- 
keting Assistant the petitioner was trans- 
ferred by an order dated 3rd September, 
1964, signed by its Executive Officer to 
Tamluk as an 'Assistant to the Circle 
Inspector, Midnapore East, the respon- 
dent No. 2’. In spite of several represen- 
tations the petitioner was asked to carry 
on the duties with which he was entrust- 
ed. By such transfer, it is stated, the 
petitioner has been deprived of his house 
allowance and in fact has been demoted 
to a lower post and several employees 
have been promoted to higher posts al- 
though they are not entitled to supersede 
the petitioner. That is how the peti- 
tioner felt aggrieved and come up to 
this Court, and obtained the Rule. After 


the issue of the said Rule, the respon- 
dent No. 1 again transferred the peti- 
tioner to Coochbehar to assist the Circle 
Inspector in the district and study the 
position and possibilities of marketing in 
the area. Against this order, the peti- 
tioner again moved this Court in its Writ 
Jiuisdiction and obtained another Rule. 

5. Upon these facts, it was contended 
by Mr. Ramendra Nalii Banerjee, learn- 
ed Advocate for the petitioner that the 
order of transfer was entirely illegal as 
the petitioner was transferred to post 
not created in accordance with clause 5 
of Regulation. His argument was that 
the petitioner was appointed in the post 
of Marketing Assistant imder letter of 
appointment dated 25th February, 1961, 
by the Executive Officer of the Board 
which is a post created by means of a 
resolution passed under clause 5 of the 
Regulation. But by the order of transfer 
(Annexure 'B’ to the petition in C. R. 
1009 (W) of 1964) to Tamluk he was 
given the post of an 'Assistant to the Cir- 
cle Inspector of Midnapore East’. This 
post, according to him, was not created 
by the Board by passing resolution as re- 
quired tmder clause 5 of the Regulation. 
Therefore, this post must be deemed to 
be non est and necessarily the order to 
transfer to such a post was entirely void. 
In order to appreciate the correctness of 
this contention, it is necessary to look’ 
into the provisions of clause 5 of the 
Regulation which prortdes as, follows: 

"5. Creation of posts: All posts shall 
be created by the Board by passing reso- 
lutions to that effect. All orders regard- 
ing creation of posts of honorary worker.s 
shall be issued by the Secretary and of 
all posts other than those of honorary 
workers by the Executive Officer.” 

6. The Board is a statutory body and 
is empowered to make regulations sanc- 
tioned by the State Government not in- 
consistent with the provision of the Act 
or with the rules made thereunder for 
enabling to discharge its function under 
the Act. Such regulation made rmder 
Section 33 (2) of the Act may provide 
amongst other things, the terms and con- 
ditions of appointment and services, sa- 
laries and allowances of Officers and ser- 
vants of the Board other than the Sec- 
retary and Eiecutive Officer of the 
Board. By virtue of this power this regu- 
lation was framed by the Board and the 
above clause lays down the manner and 
circumstances under which posts may be 
created by the Board. It appears from 
the above provision that all posts except- 
ing the posts of Secretary and Executive 
Officer of the Board as contained in Sec- 
tion 33 (2) of the Act shall be created by 
the Board by passmg resolution to that 
effect but at the same time it is also pro- 
vided that all orders regarding creation 
of posts of honorary workers shall be 
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issued by the Secretary and all posts 
other than those of honorary workers by 
the Executive Officer. Though the latter 
part in this clause may appear at the 
first reading to be little bit anomalous 
yet on a true and correct interpretation 
of the provision of the entire clause as 
a whole, it appears that there is no such 
anomaly. The orders that are contem- 
plated. to be issued by the Secretary or 
the Executive Officer as may be will only 
mean those orders that will be made bv 
them respectively after the posts are 
created by the Board by passing the 
resolution to that effect. Unless sudi a 
resolution is passed by the Board, the 
Secretary or the Executive Officer is not 
competent to issue the orders regardina 
the creation of posts. In other words 
these Officers are not empowered to 
create posts but only to issue orders re- 
garding creation of posts which is to be 
made by the Board alone by means of 
resoiution only and in no other way. II 
Is well settled that ’’when a power is 
given to do a certain thing in a certain 
way. the thing must be done in that 
wav or not at all” This is the view 
taken by the Judicial Committee in Narir 
Ahammed v. King Emperor, 63 Lnd App 
372= (AIR 1936 PC 253 (2)). 

7. Kow, that being the correct position 
In law. it is to be seen as to whether the 
post of Assistant to the Circle Inspec- 
tor was ever created in the manner pres- 
cribed under Clause S of the Regulation 
by the Board by a resolution. In para- 
graph 5 of the petition in C. R. 1009 (W1 
of 1964 it Is spedficallv stated by the 
petitioner that the post of Marketing 
Assistant which the petitioner held at all 
relevant times was created by the res- 
pondent No. 1 viz., the Board bv passing 
resolution at its meeting held on 10/15th 
October, 1960, as a post attached to the 
trading and publicity section of the res- 
pondents’ Head-Office at Calcutta. It is 
also stated that by the same resolution 
the respondent No. 1 created various 
posts to be attached to the Regional 
Office, namely (I) Circle Inspectory'(II) 
Area Inspector. (Ill) Clerk iS^ist' 
Orderly peon. These statementy- were 
not denied in the affidavit-In-opposition' 
on behalf of the respondents Nos. 1 and 
2 but the deponent only wanted to tefei 
to the resolution of the 'Board, a true 
copy of which was al-so annexed to the 
Affidavit. This resolution as 'annexed 
does not appear to be ‘a complete resolu- 
tion but it only relates to agenda No. 3. 
Nothing is decipherable from this reso- 
lution excepting that certain posts creat- 
ed by the Board will be filled up as and 
when required in proportion • to the 
volume of work. No material was plac- 
ed before this Court to show that the 
post of an Assistant to the Circle Inspec- 
tor of Regional Office was created by 


means of resolution of the Board. To 
fact, Mr. B. C. Dutta, learned Advocate 
for the respondents, never suggested that 
such a resolution was there. What ^ was 
contended by hifn was that the Assistant 
to the Circle Inspector either at Midna- 
pore or at Cooch Behar Regional Office 
was not a separate post at all His argu-' 
ment was that the petitioner was on 
transfer merely asked to assist the Cir- 
cle Inspector in matters of enquiries and 
investigations into the working of differ- 
ent institutions for his work and also in 
matters of studying the market at the 
place which were clarified in the letter 
of the Executive Officer dated 1st Febru- 
ary. 1964, (Annexure 'D’ to the petition). 
I am afraid. I cannot accept the argu- 
ment. This letter containing the purport- 
ed order of the Executive Officer Is %vrit- 
ten only in continuation of the previous 
office order dated 3-1-64 and not in modi- 
fication or variation of such order. Id 
the affidavit-in-opposition it is stated in 
para 10 also that the post of an Assistant 
to the Circle Inspector is not inferior to 
the post of the Marketing Assistant. Con- 
sidering all these, it cannot be said that 
the petitioner who was posted as Mar^ 
keting Assistant to the Trading Section 
of the Board’s Head-Office was not trans- 
ferred to a different post viz., the post ol 
an Assistant to the Circle Inspector in 
the Regional Office at Tamluk or at 
Cooch Behar by subsequent order. The 
duties involved in such posts were merely 
defined in the subsequent order. Since 
such post as already seen was not validly 
areated by the Board by means of reso- 
lution It cannot be deemed to have been 
In existence and consequently the order 
of transfer to such post must be held to 
be equally illegal and invalid. It is suffi- 
cient to dispose of the' present rule on 
the view I have taken but even so I shall 
consider the matter from the other 
aspects. 

8. One is. even assuming, that such 
post was validly created, vffie^er in ab- 
sence of any provision in the Act or under 
its regulations or in absence of any con- 
tract express or implied the Board has 
any inherent power to transfer its em- 
ployees. Now there is no provision m 
transfer of employees either in the Act 
or Regulation, but since there_ is no pro- 
vision it may be said that this power of 
transfer may be a matter of contract 
either express or implied. From the 
letter of appointment which is the only 
document embodying the terms of the 
contract, it is quite clear, there is no 
such express contract. Next, in order to 
ascertain whether there was implied con- 
tract, surrounding circumstances, course 
of dealing or conduct of parties have got 
to be looked into. From the letter of 
appointment and the duties involved in 
Ae post of Marketing Assistant even ae- 
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cording to the respondents’ own docu- 
ment viz., the draft regulation, it does 
not appear that this post was not exclu- 
sively post for the Head-Office at Cal- 
cutta or the duties involved could also 
be effectively discharged elsewhere. On 
the other hand from the successive let- 
ters given to the petitioner directing his 
transfer and clarifying the duties to be 
discharged by him, it becomes significant 
that the post of Marketing Assistant was 
exclusively post of Calcutta Head-Office 
and that is why the petitioner was not 
transferred as 'Marketing Assistant’ but 
as an 'Assistant to the Circle Inspector' 
with quite a different type of duties men- 
tioned by the Executive Officer. No 
materials have been placed before me to 
show that at the time of appointment the 
petitioner had the knowledge that the 
Board had many Regional Offices in 
Mofussil areas and if necessary he would 
be required to work there in different 
capacities or to effectively discharge his 
duties in the present post. Considering 
aU these it cannot be said that there was 
implied contract. 

9. That being the position, it now 
remains to be seen whether the Board 
has any inherent power to transfer its 
employees. The Board is a statutory 
body and can only move within the four 
corners of the statute in the maimer 
and under the circumstances prescribed 
therein or under rules and regvffations 
not inconsistent with the provisions of 
the Act for enabling it to discharge its 
function under the Act. In other words, 
the powers in furtherance of the objects 
of the Act or to discharge its function 
under the Act must be expressly confer- 
red upon the Board under the statute. 
Even so, there may be cases where 
such a power may be derived by_ rea- 
sonable implication from the_ provisions 
of the particular Act. 'This implied 
power is, however, limited to cases where 
an effective execution of powers of dis- 
charge of duty expressly conferred 
would be rendered ineffective in absence 
of such implied powers. In the instant 
case, the only express power given upon 
the Board relating to terms and condi- 
tions of appointments of Officers, servants 
etc., is the power conferred under Sec- 
tion 33 (2) to be exercised in the manner 
that may be provided in the Regulations 
which it may make with previous sanc- 
tion of the State Government. In tffis 
regulation as already noticed earlier 
there is no express power of the Board 
for transfer of its Officers and Servants. 
The question is whether the power of ap- 
pointment of the Board’s Officers and 
Servants would be ineffective if the 
power of transfer is not implied. In my 
view, the power of transfer is neither 
incidental nor indispensable for the effect- 
ive execution of the power of appoint- 


For it cannot be denied that 
ordinarily persons appointed in different 
establishments or institutions are exclu- 
sively attached to or meant for the par- 
ticular office or locality in which they 
are created or exist. 'Transfer is not an 
ordinary incidence of such posts in which 
they are employed. To put it different- 
ly. the power of appointment does not 
cairy with it also the power of transfer, 
piat being so, it cannot be said that there 
any inherent or implied power of the 
Board to transfer the petitioner. 

10. Apart from the case of statutory 
body the Supreme Court while dealing 
with the question relating to power of 
transfer of employees has held in Kun- 
dan Sugar Mills v. Ziauddin reported in 
AIR 1960 SC 650 that an employer has 
no inherent right to transfer his em- 
ployee in absence of contract either ex-' 
press or implied. It is true that in this 
case the employer wanted to start a busi- 
ness subsequent to the date of employ- 
ment of the aggrieved employee but 
nonetheless the principle indicated is 
the same. For in this case Supreme 
Court took notice of the decision of the 
Judicial Committee reported in AIR 1930 
PC 118 Alexandre Bouzourou v. The 
Ottoman Bank and several other deci- 
sions but they were distinguished on the 
view that they were limited to their own 
facts. It is also true that Judicial Com- 
mittee in its above decision upheld the 
impugned transfer on the view that em- 
ployer was carrying on banking business 
as one unit and the employee was trans- 
ferred on higher emoluments to one of 
its branches but this case has no appli- 
cation to the facts of the present case. 
Firstly because, although the Board is 
also functioning through its regional 
offices there is nothing on record to show 
that for purpose of office administration 
it is working as one unit; on the other 
hand separate exclusive posts for the 
Head-Office and of the Regional Offices 
have been created and from these posts, 
nature of duties mentioned therein, it 
appears that system of working in the 
Head-Office or Regional Offices is not 
same. Secondly, the post to which the 
petitioner was transferred was not higher 
and this involved also loss of his total 
emoluments. So on the principles laid 
down in the above decision of the Sup- 
reme Court I am inclined to hold that 
the Board apart from being a statutory 
body even as an ordinary employer has 
no inherent power to pass the impugned 
orders of transfer. 

11. Although I take the above view, 

I shall consider the instant case from the 
other aspect which is that in the present 
case it remained still to be seen whether 
such a power was exercised bona fide. It 
is stated in the petition that the impugn- 



156 Cal. Chiraiit v. W. B. K. & V. Bidnstries Board fA. K. Sinha J.) A.LR. 


ed order of transfer "was not issued in 
the interest of the business of the Board 
but only to enable the respondent to pro» 
mote another of its employees Nagendra 
Nath Maity, who was workinR in an In- 
ferior post. This Nagendra Nath Maity 
according to the petitioner who was hold- 
ing the post of Technical Assistant under 
the respondent No. 1 and whose total 
period of service was less than that of 
the petitioner was promoted to the post 
of Bhandar Inspector, a post carrying a 
higher salary than that of the post of the 
Marketing Assistant and he was also al- 
lotted the duties of the Marketing Assis- 
tant, that is the post held by the peti- 
tioner. In paragraph 13 of the affidavit- 
in-opposition in C. B. No, 1009 (W) of 
1964 which deals with the statement re- 
garding the promotion of Nagendra Nath 
Malty it was not denied that he was not 
promoted. V^at was stated was that the 
post of technical Assistant was not infe- 
rior to that of the Marketing Assistant 
and that the petitioner being a tempo- 
rary employee had no right to claim such 
promotion nor he was considered for sudh 
appointment or promotion. It was also 
not denied that the post of an 'Assistant 
to the Circle Inspector’ y'as not a sepa- 
rate post or that by such transfer the 
petitioner did not remain as Marketing 
Assistant. On the other hand, it appears 
from the affidavit of the respondents that 
this Nagendra Nath Maity was allotted 
the duties of the Marketing Assistant. So 
from these tacts It may be taken that 
the Board gave the post of Bhandar Ins- 
pector as also of the Marketing Assistant 
to this Nagendra Nath Malty and trans- 
ferred the petitioner to another post, 
namely, the Assistant to the Circle Ins- 
pector which according to him is a lower 
post than the post of the Marketing As- 
sistant. Then again after receiving the 
order of transfer the petitioner made 
several representations in writing against 
the order of transfer setting out his 
grievances but no reply was given to his 
earlier representation. It appears that 
the Executive Officer by his letter dated 
21/22nd February, 1964 (marked as An- 
nexure *J’ to the affidavit-in-opposition) 
merely informed him with reference to 
his representation dated 10th February, 
1964, that the Chairman was pleased to 
order that he must carry on with his 
duties with which he had been entrusted. 
This reply together with other facts as 
seen aterc which are not denied by the 
respondent create a reasonable apprehen- 
sion that the Authorities in power were 
Inimicaily disposed towards the petitioner 
or at any rate were not fairly dealing 
with him. This apprehension should his 
more forced by course of subsequent 
events that followed resulting in a fur- 
ther order of transfer of the petitioner to 
Cooch-Behar. 


12. The petitioner in obedience to the 
order went to Midnapore East but from 
there made representation by way of ap- 
peal to the Chairman of the Board but 
not being satisfied with the reply con- 
tained in the above letter of 21/22nd 
February, 1964, ultimately moved this 
Court on 21st August. 1964, against his 
order of transfer to Midnapore East and 
obtained a Buie. After the issue .of the 
above Buie the respondent No. 1 by an- 
other order dat^ 2nd September, 1964, 
transferred the petitioner to a far more 
distant place, viz,, Coodh-Behar to assist 
the Circle Inspector in his day to day work, 
in addition to his work in studying the 
position and possibilities of marketing in 
the area. After this order the petitioner 
by his letter dated 7th September, 1964 
addressed to the Executive Officer of the 
Board in which he complMned amongst 
other things, that the present transfer 
order was made with full knowledge of 
the said Rule issued by this Court for 
the purpose of making this Rule infruo- 
tuous. It was also stated that the peti- 
tioner’s T. A. for transfer from Calcutta 
to Tamluk and tour allowance in June, 
1964 and July, 1964, half average pay for 
the period of medical leave in April and 
May, 1964, routine increment due in 
March, 1964. were not raid to him In 
spite of repeated requests but in 
srtte of injustice shown to him he was 
not disagreeable to proceed to Cooch- 
Behar. It was also pointed out that a 
poorly paid employee could not move 
from Headquarters meeting all expenses 
and obljgatioifs if his T. A., part of salary 
and increment etc., remained unpaid foe 
a considerable period. He showed his 
readiness to proceed to Cooch-Behar also 
on, receipt of the said T. A., half ave- 
. rage pay. routine increment etc., and 
requested the Board to issue necessary 
instructions for payment of these dues 
(this letter in C. R. 1177 (W) is marked 
as Annexxire ’G’). But to this no reply 
Was given. The petitioner was thus again 
compelled to move this Court and obtain- 
ed a Rule. The receipt of this letter has 
also not been denied. It is merely stated 
In tile affidavit-in-opposition that the pre- 
vious rule was not served till 3rd De- 
cember, 1964, but nevertheless the peti- 
tioner long before the alleged sendee 
.brought it to the notice of the Board that 
such a rule was issued. Even thereafter, 
the attitude adopted by the Board only 
reveals its mala fide intention. The Board 
did not pay the arrears nor made ans 
arrangements to enable the petitioner tc 
proceed to Cooch-Behar. I cannot imagine 
a case where an employee can bedirectec 
to move from office to office orindistani 
places in sueix a quick succestion of time 
and that too at his own costs when he 
was certainly not taken as a totiring em- 
ployee. Even the touring employees must 
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be given their travelling allowances be- 
fore they may be asked to discharge their 
duties ^ectively. No materials have 
been placed before this Court to show 
that such was not the case or that such 
transfer or successive transfers within 
the course of one month were necessary 
in the interest of the business. It is true 
that an order of transfer is an adminis- 
trative order and it is not for the Court 
but for the adnunistration to judge whe- 
ther the interest of the business demands 
such transfers but nevertheless if it could 
be shown that no groimds at aU existed 
for the satisfaction of the authorities re- 
quiring such transfers, the Court might 
infer that the authorities did not act 
honestly or did not apply their mind at all 
for ordering such transfers. 

13. This view finds support in one of 
the latest decisions of the Supreme Court 
reported in AIR 1967 SC 295, Barium 
Chemicals Ltd. v. Company Law Board. 
While dealing with the question as to 
whether an administrative order would 
be justiciable or not, Shelat, J., observ- 
ed at page 323 of the report on reviewing 
a long line of cases as follows: 

"Though an order passed in exercise 
of power tinder a statute caimot be chal- 
lenged on the ground of propriety or 
sufficiency, it is liable to be quashed on 
the ground of mala fides, dishonesty or 
cornipt purpose. Even if it is passed in 
good faith and with the best of intention 
to further the purpose of the legislation 
Which confers the powers, since the Au- 
thority has to act in accordance with arid 
within the limits of that legislation. _ ite 
order can also be challenged if it is 
beyond those limits or is passed on 
grounds extraneous to the legislation or 
if there are no groimds at all for pasdng 
it or if the grounds are such that no one 
can reasonably arrive at the opinion _ oi 
satisfaction requisite under ihe legisla- 
tion. In any one of these situations it 
can well be said that the authority did 
not honestly form its opinion or that in 
forming it, it did not apply its mind to 
the rdevant facts.” 

14. Apart from the above principles. 
In a decision reported in (1963) 1 Lab U 
282 (SC), National Radio Corporation v. 
Their .Workmen, the Supreme Court has 
held that the order of transfer is liable 
to be stru<i down as invalid if it is not 
made bona fide. I respectfully follow the 
said decision. 

13. For the reasons given, I have no 
doubt that the impugned orders of trans- 
fer are also not bona fide and conse- 
quently must be struck down as invalid. 

16. The result is, the petitions suc- 
ceed. The impugned orders of transfers 
are quashed. The rules are made absolute 
but there will be no order as to costs. 
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17. Let a writ in the nature of man- 
damus issue accordingly in each of the 
two cases. 

GGM/D.V.C. Rule made absolute. 


AIR 1969 CALCUTTA 157 (V 56 C 27) 
R. N. DUTT AND S. K. 

CHAKRAVARTI. JJ. 

Mohd. Pearoo, Petitioner v. The State 
and others. Opposite Parties. 

Criminal Misc. Case No. 179 of 1968, 
D/- 30-5-1968. 

(A) Preventive Detention Act (1950), 

S. 3 (2) — Detenu set free under orders 
of Court not on considerations of merits 
but on techmcal defect — Subsequent 
order of detention on same grounds is 
competent. (Para 3) 

(B) Preventive Detention Act (1950), 
S. 3 — Conunissioner of Police, Calcutta 
has jurisdiction to make detention order 
in respect of suburban areas also. 

(Para 6) 

Shiblal Bose, for Petitioner; Debapra- 
sad Chowdhury, for Opposite Party. 

_ R. N. DUTT, J.: — This is an applica- 
tion under Section 491 of the Code of 
Criminal Procedure for a Writ in the 
nature of habeas corpus against the de- 
tention of Mohd. Idris under sub-sec- 
tion (2) of Section 3 of the Preventive 
Detention Act, 1950. 

2. It appears that the detenu, Mohd. 
Idris is being detained on the basis of an 
order of detention made by the Commis- 
sioner of Police, Calcutta, on February 
5_, 1968 under Section, 3 (2) of the Preven- 
tive Detention Act, 1950. 

The detention order reads as follows: 

"Whereas I am satisfied with respect 
to the person known as Mohd. Idris, son 
of Mohd. Israil of 19 Watgunge Street 
(Austin Berry Gali) Calcutta, that with 
a view to preventing him from acting in 
any manner prejudicial to the mainte- 
nance of public order it is necessary so 
to do, I therefore in exercise of the 
powers conferred by Section 3 (2) of the 
Preventive Detention Act, 1950 make this 
order directing that the said Mohd. Idris 
be detained.” 

3. Mr. Bose first submits that the 
detenu was taken into custody imder 
Section 3 (2) of the Preventive Detention 
Act on August 15, 1967. But this Court 
set aside the order of detention and the 
detenu wms released from prison on Feb- 
ruary 5, 1968. The detenu was again de- 
tained under the Preventive Detention 
Act on the same date. He argues that 
such detention is bad in law. He con- 
tends th at since the previous detention 
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order was set aside the District Magis- 
trate was not competent to again cetain 
the detenu under the Prevent ve Ee en- 
tion Act on the self-same Grounds. It is 
not denied that the detenu has again 
been detained on the self-same grounds. 
But here it is not a question of revo ation 
of the order of detention by the State 
Government. Here under the orders of 
the Court the detenu was set free not on 
considerations of merits but on a techni- 
cal defect and so the detaining authority 
is competent to again detain the detenu 
on the same grounds. There is no bar in 
law to this. This objection therefore 
fails 

4. Mr. Bose then submits that ground 
No. (1) recites an incident which is said 
to have taken place on August 31. 1966 
and he argues that this has no proximate 
connection with the order of detention 
which was made on February 5. 1968. It 
is true that the detention order was 
made about one and a half years after 
the alleged date of ground No. (1). But 
when we take into consideration the other 
grounds it appears that the detenu was 

to have been indulging in similar 
activities till 1967 and that gives ground 
No. ( 1 ) proximate connection with the 
detention order or. in other words, with 
the purpose for which the detenu is 
being detained, namely, maintenance of 
public order. 

5. ' Mr. Bose then submits that the 
other grounds have no connection with 
the maintenance of public order. Ground 
(1) speaks of a riot clearly involving 
public order. The other grounds no 
doubt recite individual assaults but such 
assaults are said to have taken place on 
public streets and ground No. (3) states 
that peace of the locality was disturbed. 
The allegation in these grounds is that 
the detenu used violence in public places 
and in view of ground No. (1), when the 
ground are considered together we are 
not prepared to say that the grounds have 
no connection with the maintenance of 
public order. 

6. Mr. Bose finally areues that the 
Commissioner of Police had no jurisdic- 
tion to make the instant detention order 
as the detenu is said to have been In- 
dulging in these actiwties beyond the Pre- 
sidency town of Calcutta. We find that 
the detenu is said to have indulged In 
these activities within the iurisdiction of 
Watgung Police Station. This is a subur- 
ban area and by a notification under 
Set^on 1 of the Suburban Police Act this 
area has been brought under the Com- 
missioner of Police, Calcutta. Section 3 
of the Preventive Detention Act em- 
powers the Commissioner of Police, Cal- 
cutta. to make the detention order. It 
does not specifically say "in the Fh^si- 
•dency town of Calcutta”. Obviously, the 


Commissioner of Police has jurisdiction 
to make the detention orders under the 
Preventive Detention Act in respect of 
the suburban areas also, and in that view 
of the matter we do not think that the 
order of detention is bad in law. 

7. No other point is taken. In the 
result the Rule is discharged. 

8. S. K. CHAKRA VARTI, J.:— I 
agree. 

JHS/D.V.C. Rule discharged. 


AIR 1969 CALCUTTA 158 (V 56 C 28) 
P. N. MOOKERJEE AND 
T. P. MUKHERJl. JJ. 

Kartic Chandra Pal and another. Peti- 
tioners V. Noakhali Union Bank Ltd., (In 
Liquidation). Opposite Party. 

Civil Revn. Case No. 2639 of 1962. D/- 
28-5-1968. 


Banking Companies Act (1949), S. 45B 
— Scope — Bank in liquidation — Decree 
in favour of bank transferred by High 
Court to another Court for execution — - 
Claim under O. 21, R, 58. Civil P. C. 
made to executing Court — Notwithstand- 
ing S. 45B. executing Court has jurisdic- 
tion to decide it — Leave under S. 171, 
Companies Act (1913) not necessary to 
prefer such claim. AIR 1962 Cal 8fl, 
Overruled — (Civil P. C. (1908), O. 21. 
^ 171)°^ (Companies Act (1913), 


Where a decree in favour of a bank in 
liquidation is transferred by the High 
Court to another Court for execution, the 
executing Court has iurisdiction to decide 
a claim under O. 21, R. 58. Civil P. C 
made to it. notwithstanding S. 45B of 
the Banking Companies Act. No leave 
under S. 171, Companies Act is necessary 
to prefer such a claim. (Paras 13 & 14) 
Though S. 45B, gives exdusive juris- 
diction to the High Court to deal with 
claims by or against banks in liquidation, 
it also permits execution of decrees by 
other Courts transferred to them by the 
High Court. The transfer order covecs 
the whole execution process and the 
executing Court, unless the transfer order 
is recalled or modified, will have full and 
same powers as the High Court to com- 
plete the execution. It will necessarily 
then have to consider all claims whether 
under S. 47, Civil P. C. or under O. 21. 
R. 58, Civil P, C. Such claims are really 
incidental to the main execution and 
there is no difference between claims 
under S. 47. Civil P. C. and those under 
O. 21. R. 58. Civil P. C. AIR 1962 Cal 
86. Overruled. (1950) 54 Cal WN 975 & 
AIR 1951 Mad 348 & (1962) 1 Mad LJ 

251, FolL (Paras 10 and 13) 
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The transfer order carries with it also 
the necessary leave under S. 171 of the 
Companies Act to proceed with the exe- 
cution including consideration of claims 
and obiections thereto and no leave or 
fresh leave under this section is there- 
fore necessary for preferring such a 
claim. (Para 14) 

Cases Referred: Chronological Paras 
(1965) Unreported decision, D/- 3- 
2-1965 (Cal), Durgadas Kundu v. 
Central Calcutta Bank Ltd. 12 

(1962) AIR 1962 Cal 86 (V 49)=66 
Cal WN 761, Comrade Bank Ltd. 

V. Jyoti Bala Dassi 8, 11 

(1962) 1962-1 Mad LJ 251=74 Mad 
LW 698, Malli Selva Iyer v. 
Madurai Mercantile Bank Ltd. 11 

(1951) AIR 1951 Mad 348 (V 38)= 

1950-2 Mad LJ 450, Palghat Wariar 
Bank Ltd. v. Padmanabhan 11 

(1950) 54 Cal WN 975, Bharat Cen- 
tral Bank Ltd. v. Rathindra Nath 
Sen 10 

Sukumar Sen, for Petitioners; Santi 
Prosad Banerjee, for Opposite Party 
No. 1. 

P. N. MOOKERJEE, J.;— This Rule 
raises an important question. 

2. The point, which requires conside- 
ration in this case, is whether the exe- 
cuting court, before whom execution is 
pending, it having been transferred to 
that court by this Court, exercising Com- 
pany jurisdiction, would have jurisdic- 
tion to entertain and decide a claim in 
relation to the said execution under O. 21 
R. 58 of the Code of Civil Procedure, m 
a case, where a banking company in 
liquidation is involved. 

3. The relevant facts lie within a short 
compass and are as follows: 

4. Opposite Party No. 1, Noakhali 

Union Bank Ltd., went into liquidation 
sometime in the year 1949 and winding 
up proceedings are still pending in this 
Court. In the meantime, it obtained . a 
decree on May 13, 1953, in Suit No. 

2650A/3 of 1950 from this Court on its 
original side for Rs. 4,100/- with costs 
against Opposite Party No. 2, Tulsi 
Charan Paul. This decree was, even- 
tually, transferred for execution to Ali- 
pore. In course of this execution, which 
commenced in January 1956, certain im- 
movable properties, alleged to belong to 
the judgment-debtor, were attached at 
the instance of the decree-holder Bank 
on April 16, 1959. 

5. Thereupom the present petitioners 
preferred a claim imder Order 21, R. 58 
of the Code of Civil Procedure before 
the Alipore Court, which was executing 
the above decree, as aforesaid, and pray- 
ed for removal of the attachment on the 
ground that the said properties were not 


liable to be attached in the above execu- 
tion ina^uch as the same belonged to 
the Petitioners in their own right. Upon 
this, Misc. Judicial Case No. 2 of 1961 
was started and the decree-holder Bank 
in liquidation objected to the entertain- 
ment of the above claim by the Alipore 
Court on several grounds, of which only 
two are relevant for our present pur- 
pose. 

6. The first is that the Bank having 
been directed to be wound up under the 
provisions of the Banking Companies Act, 
for which proceedings were still pending 
before this Court, the claim could be 
investigated only by this Court and not 
by any other Court, having regard to the 
terms of Section 45B of the Banking 
Companies Act, which, according to the 
decree-holder Bank, confers exclusive 
jurisdiction on this Court in the matter. 

7. Secondly, the decree-holder Bank 
also contended that the claim case could 
not be maintained before the Alipore 
Court without fresh leave from this Court 
under Section 171 of the Indian Compa- 
nies Act. 

8. The learned Subordinate Judge 
has accepted the above objections and 
given effect to the same, primarily the 
one Under Section 45B of the Banking 
Companies Act, upon the view that, 
having regard to the terms of the said 
section, even though the execution may 
be pending before the Alipore Coiirt and 
may be validly pending there, claim 
cases, arising out of the same, must be 
filed and dealt with by this Court, which 
would have exclusive jurisdiction to deal 
with the same under the . said section, 
thus debarring other Courts from enter- 
taining or dealing with such cases. He 
has also, in support of his view, referred 
to an unreported judgment of Debabrata 
Mookerjee, J., in C. R. No. 1859 of 1960, 
D/- 10-7-1961, the said judgment having 
since been reported in Comrade Bank 
Ltd. (In Liquidation) v. Jyoti Bala Dassi, 
66 Cal WN 761 = (AIR 1962 Cal 86). He 
has, accordingly, given effect to the 
decree-holder’s above objection and held 
that he had no jurisdiction to entertain 
the petitioners’ claim case or to deal with 
the same and he has directed return of 
the petitioners’ application under Order 
21, Rule 58, of the Code of Civil Proce- 
dure to the filing lawyer for presentation 
to proper Court with a further direction 
that the execution case be stayed till a 
particular date, within which date the 
claimants must bring a stay order from 
this Court. 

9. Against this order, the present 
Rule Was obtained by the petitioners and 
it was contended on their behalf that 
the Alipore Court, being in seisin of the 
■execution case, validly under the law, had 
jurisdiction to entertain and deal with 
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the petitioners’ claim case notwithstand- 
ing Section 45B of the Banking Compa* 
pies Act. It is this question which, pri- 
marily, requires consideration in this 
Rule, although there is also a subsidiary 
question, namely, whether leave should 
have been taken by the petitioners under 
Section 171 of the Indian Companies Act 
for presenting their claim petition to the 
Alipore Court 

10. In our view, this Rule should 
succeed and both the above points should 
be an5\vered in favour of the petitioners. 
On the main question, namely, that, 
under Section 45B of the Banking Com- 
panies Act. it is clear that althou^ Sec- 
tion 45B, apparently, gives exclusive 
jurisdiction to this Coiort to deal with 
claims by or against banking companies 
in liquidation, contemplated under the 
said section, it also permits execution ot 
such decrees by other Courts on appro- 
priate transfer of the same by this Court 
to the said Courts. This, in eHect was 
the decision of this Court in Bharat Cen- 
tral Bank Ltd. (In Liquidation) v. Rathln- 
dra Nath Sen. (1950) 54 Cal WN 975. 
Indeed, this Court on the present occa- 
sion, too, actually transferred the decree 
In question for execution to the Alipore 
^urt, presumably on the view taken in 
the above decision. If there Is a valid 
transfer of the decree for execution to 
the Alipore Court, it must be taken that 
the order of transfer embraces the whole 
process of executtoci, or. In other words, 
the transferee Court unless the order of 
transfer is recalled or modified the 
transferor Court, will have full powers 
in the matter of the execution In ques- 
tion, and, indeed, the same Dowers as the 
transferor or the original Court to pro- 
ceed with and complete the entire pro- 
cess of execution. That would, neces- 
sarily, involve consideration by It of all 
objertions to the said process, namely, 
whether under Section 47 of the Code 
or under Order 21, Rule 58. Indeed, 
these claims are really incidental to the 
main execution and are as much integral 
parts of the same as objections under 
Se^on 47, the only difference between 
the two sets of procee^ngs being that, 
while, in one case, claim or objection i? 
made by a third party, who, again, under 
the terms of Order 21 Rule 58 itself, 
would be deemed to be a party to the 
execution prcxeeding. in cases of objec- 
tions imder Section 47. they are put for- 
w^d by the judgment-debtors. In sub- 
stance. there is no difference between the 
two Both, are for the purpose of resist- 
ing the execution of the decree in the 
manner, desired by tlie decree-holder. 
There can be no question that objections 
under Section 47 of the Code to execu- 
tion proceedings would have to be dealt 
with by the executing Court, even if it 
Is the transferee Court, and the trans- 


feree Court will have full jurisdiction to 
deal with the same. There can be no 
adequate or valid reason for making a 
distinction or difference in the case oi 
claims under Order 21, Rule 58 of the 
Code. 

11. It is true that the decision in 66 
Cal WN 76J=(AIR 1962 Cal 86) has taken 
a contrary view, but, with all respect to 
the learned Judge, Debabrata Mookerjee 
J.. we are unable to agree with his view. 
We feel that the correct approach was 
made in cases like the present by the 
Madras High Court, where two Division 
Benches expressed the same view, as we 
have expressed above, in the cases of 
Palghat Wariar Bank Ltd. v. Padmana- 
bhan, (1950) 2 Mad LJ 450= (AIR 1951 
Mad 348), and Mali! Selva Iyer v. Madu- 
rai Mercantile Bank Ltd. (In liquida- 
tion). (1962) 1 Mad LJ 261. 

12. In this Court, too, a Division 
Bench has since taken the same view in 
the unreported decision of this Court in 
the case of Durgadas Kundu v. Central 
Calcutta Bank Ltd. (In Liquidation), de- 
cided on 3-2-1965 (CaL) 

13. We would, accordingly, hold that, 
notwithstanding Section 45B of the Bank- 
ing Companies Act, the Alipore Court 
would have jurisdiction In the instant 
case to entertain the petitioner’s 

and to proceed with the Misc. Case, 
started upon the same. 

14. We are also of the vievv that the 
order of this Court, transferring the 
decree for execution to the Alipore 
Court, carried with It the necessary leave 
under Section 171 of the Indian Compa- 
nies Art to proceed with the whole 
gamut of execution there, or, in other 
words, to proceed with all stages in 
the process of execution, including claims 
and objections thereto in the Alipore 
Court. No leave or fresh leave under the 
said section was, therefore, necessary to be 
obtained by the petitioners for preferring 
their claim before the Alipore Court. 

. IS, In the abov’e view, we would 
make this Buie absolute, set aside the 
order of the learned Subordinate Judge 
and direct him to proceed with the peti- 
tioners’ blisc. case in accordance with 
law in the light of the observations made 
in this judgment. 

16. There will be no order for costs 
in this Rule. 

17. T. P. MUKIIERJL J-:— I agree. 

JRM/D.V.C. Petition allowed. 
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Constitution of India does not precisely 
define the boundary of Indian territory. 
Constitutional amendment would be 
necessary only if any alteration in Art. 
1 is involved. If there is a dispute as to 
what in fact the territory of India is 
and that dispute is settled on the basis 
that certain territory never belonged to 
India it does not entail any cession ol 
Indian territory requiring a constitutional 
amendment. There is a distinction be- 
tween cession of territory and the set- 
tlement of a dispute as to where in fact 
the boundary between India and Pakistan 
lies. If the matter falls in the latter 
category, no constitutional amendment 
would be necessary for the purpose of 
handing over such territory. "When such 
territory never belonged to In^a, there 
is no question of cession of Indian terri- 
tory, thereby involving any alteration m 
Art. 1. Neither can it be said ti^t the 
Government of India is <hsclaiming its 
territory, when the initial agre^enh 
referring the dispute to the Tribunal, 
clearly shows that the two Govemniente 
agreed to get the boundary determined. 
AIR 1960 SC 845, Dist. 

(Paras 14, 15, 16, 21) 

(C) Constitution of India, Art. 1 (3) 

(c) — Acquisition of territory — Merc 
possession is not sufficient when Govt, 
is uncertain about its title to such terri- 

If India be in possession of a parti- 
cular territory because it claims soverei- 
gnty over it but is aU the time cogm- 
zant of the imcertainty of -toe position 
and existence of a bona tide dispute 
about where the territory lies, it cannot 
be termed as acquisition withm the 
meaning of Article 1. Acquisition mphes 
absorption into the territories of the 
Union of India and mere possession with- 
out certainty as to legitimate tule over 
such territory cannot be treated as ac- 
quisition. AIR 1960 SC 845, Rel. on. 

(Para 15) 

(D) Constitution of India, Arts. 2^, 19 

(d) and (e). Schedule VII, List 1, Entry 
14 Scope of Art. 253 — Treaty made 
by Indian Government with Pakistan to 
abide by decision of Tribunal respectmg 
boundary dispute — Implementation^ ol 
award by Executive is valid — Legisla- 
tion not necessary. 

Where the implementation of a trea^ 
merely involves the ascertainment of the 
disputed boundaries with a formgn state, 
no legislation is necessary and the Execu- 
tive can give effect to the treaty with- 
out enacting any law for that purpose 

imder Art. 253. . ^ f 

Making of a treaty is an attribute of 
sovereignty and, therefore, any country 
could enter into a tieaty. Treaty mak- 
ing and implementation of treaties is a 
subject which falls under Entry 14 of 
List I of the Seventh Schedule. If. the 
1969 Delhi/5 m G— 21 


matter had been left at that, the Parlia- 
ment would have, without the aid of 
Art. 253, been competent to enact laws for 
the implementation of treaties etc. under 
the said entry 14. Art. 253 was enacted 
to avoid difficulty which the Union 
Parliament would have felt in enacting 
different types of laws for the implemen- 
tation of obligations imder treaties etc. 
with respect to the subjects assigned ex- 
clusively to the States. Article 253 is 
directed towards giving power to the 
Union Parliament to invade the State List 
to the extent it may be necessary for the 
pui^ose of implementing the treaty obli- 
gations of India in respect of subjects 
assigned exclusively to the State. In 
India treaties do not have the force of 
law and consequently obligations arising 
therefrom will not be enforceable in 
Municipal Courts unless backed by legis- 
lation. Nevertheless implementation of 
every treaty does not require legislative 
aid. Legislation is necessary only if a 
treaty either requires alteration of or 
addition to existing law, or affects the 
rights of the subjects, or are treaties on 
the basis of which obligations between 
the treaty-making State and its subjects 
have to be made enforceable in munici- 
pal Courts, or which involves raising or 
expending of money or conferring new 

E owers on the Government recognizable 
y the municipal Courts. Settlement of 
dispute as to boundary raises no such 
obligation requiring implementation in 
Municipal Courts. 'AIR 1960 SC 845, 
Ref. (Paras 19, 20) 

Fimdamental rights guaranteed under 
Art. 19 (d) and (e) are also not affected 
by implementing the treaty without 
legislative aid, for if any part did not in 
fact belong to India there would be no 
such right with respect to that part. 
AIR 1937 PC 82, Ref. (Para 21) 

Cases Referred; Chronological Paras 
(1960) AIR I960 SC 845 (V 47) = 

1960-3 SCR 250, Reference by the 
President of India under Art. 143 (1) 

14, 16, 19 

(1937) AIR 1937 PC 82 (V 24) = 

1937 AC 326, Attorney General 
for Canada v. Attorney General 
for Ontario 17, 19 

(1932) 1932 AC 14 = 101 LJ KB 
105, Civilian War Claimants As- 
sociation Ltd. V. The King 19 

(1905) 1905-2 -KB 391 = 74 UKB 
753, West Rand Central Gold 
Mining Co. Ltd. v. The King 19 

(1892) 1892 AC 491 = 61 LJ PC 
92, Walker v. Baird . 19 

Petitioner in person, C. K. Daphtary, 
Attorney General of India (on 25-4-68), 
N A Palkhiwala, Senior Advocate with 
B.' Sen, Senior Advocate and Prakasb 
Narain, for Respondent. 

S.K KAPUR, J.; This judgment will 
dispose of Civil Writ Petitions Nos. 294 
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of 1968. 330 of 1968 and 343 of 1968. The 
principal attack in these writ petitions is 
against the implementation of the Award 
dated 19th February. 1968. of the Indo- 
Pakistan Western Boundary Case Tri- 
bunal constituted pursuant to the agree- 
ment dated 30th June. 1965, between the 
Government of India and the Government 
of Pakistan. The award will, for brevity, 
be hereafter referred to as the "Kutt^ 
Award." 

2. The dispute between the two Gov- 
ernments was regarding the Gujarat- 
V/est Pakistan border and by agreement 
dated 30th June. 1965. the two Govern- 
ments agreed inter alia that— 

(1) Ministers of the two Governments 
will meet in order to agree on the deter- 
mination of the border in the tight of 
their respective claims and the arrange- 
ments for its demarcation: 

(2) in the event of no agreement be- 
tween the Ministers of the two Govern- 
ments on the determination of the 
border being reached within two months 
of the cease-fire, (1-7-65). the two Gov- 
ernments shall, as contemplated in the 
joint Communique of October 24. 1959. 
nave recourse to the Tribunal (to be 
constituted In the manner provided In 

(3) hereafter) for determination of the 
border in the light of the respective 
claims of the parties and the evidence 
produced before it and the decision of 
the Tribunal shall be final and binding 
on both the parties: 

(3) the Tribunal shall be constituted 
consisting of three persons, none of whom 
would be a national of either India or 
Pakistan. One member shall be nominat- 
ed by each Government and the third 
member, who will be the Chairman, 
shall be jointly selected by the two Gov- 
ernments. In l5ie event of the two Gov- 
ernments failing to agree on the selec- 
tion of the Chairman within three months 
of the cease-nre. they shall request the 
Secretary-General of the United Nations 
to nominate the Chairman; 

(4) the decision of the Tribunal shall 
be binding on both the Governments, 
and shall not be questioned on any 
ground whatsoever. Both Governments 
shall implement the findings of the Tri- 
bunal in full as quiddy as possible and 
Khali refer to the Tribunal for derision 
any difficulties which may arise between 
them In the implementation of these 
findings. For that purpose the Tribunal 
shall remain in being until Its findings 
have been -implement^ in fulL 

3. The Award was published on or 
about February 19, 1968 and the align- 
ment of the boundary as In the majority 
opinion was declar^ as the boundary 
determined by the Tribunal 

4, The petitioners’ case is that the 
alignment of the boundary by the Tri- 
bunal has resulted in awarding parts of the 


territory of India to Pakistan and such 
territory cannot be handed over to Pakis- 
tan by mere executive action. According 
to the petitioners there is a cession of 
territory belonging to India and conse- 
quently the Kut(S Award cannot be 
implemented without an amendment of 
the Constitution as provided by Arti- 
cle 366 and. in the alternative, even if 
there be no cession of territory belong- 
ing to India requiring a constitutional 
amendment as eiforesaid, the Kutch 
Award can be implemented only by 
legislation under Article 253 of the Con- 
stitution. According to the respondents, 
on the other hand, neither any constitu- 
tional amendment nor any law is neces- 
sary, there being no cession of territory 
but only settlement of a dispute be- 
tween the two countries as to where in 
fact the boundary is. It is further con- 
tended that entering into an agreement 
for settlement of such a dispute is an 
attribute of sovereignty and, therefore, 
the Award can be implemented without 
any law. 

5- After we had issued rule in Civil 
Writ No. 294 of 1968. Civil Writ Peti- 
tions Nos. 330 and 343 of 1968 were fil- 
ed and we issued rules in those* petitions 
as well On 23rd April. 1968. Mr. Parkash 
Narain accepted notice on behalf of the 
respondents in the two later writ peti- 
tions and the learned counsel for the 
petitioners stated that the only point 
they vrisbed to urge in support of the 
petitions was that having regard inter 
alia to the terms of the Kutch Award 
a law was necessary before transferring 
any territory. Upon this statement by 
the learned counsel for the petitioners, 
Mr. Parkash Narain stated that no sepa- 
rate returns would be necessary in these 
two writ petitions. In view of this all 
the three writ petitions were heard to- 
gether. 

6. Shri Shiv Kumar Sharma. peti- 
tioner in Civil Writ Petition No. 294 of 
1968, appearing in person, relied on cer- 
tain maps to show that the border be- 
tween the erstwhile Province of Sind and 
the then independent State of Kutch was 
well defined and. therefore, any transfer 
of territory in pursuance of the Kutch 
Award amounted to cession of In^dian 
territory as envisaged In Article 1 (3) o1 
the Constitution and consequently such 
territories coitid not be altered without 
amending Article 1 of the Constitution. 
He further contended, relying on para- 
graph 6 of the coxmter-affidavit, where- 
in it is stated: 

"It is denied that a very important 
part of territory or any territory of India 
is being given to Pakistan and that too 
*for fear of war*. A mistaken claim to 
territory which was in the adverse pos- 
session of India does not have the effect 
of converting such territory into terri- 
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tory of India and demarcation of the real 
boimdary does not amoimt to cession of 
territory." 

That even if any territory was. as admit- 
ted by the respondents in their counter- 
affidavit. "in the adverse possession of 
India” it was a territory acquired by 
India within the meaning of Article 1 (3) 
(c) and. therefore. parting with such 
territory also amounted to cession of 
territory. He also referred us to page 
153 of the Award, and particularly the 
following paragraph — 

"In my opinion it would be inequita- 
ble to recognise these inlets as foreign 
territory. It would be conducive to fric- 
tion and conflict. The paramount consi- 
deration of promoting peace and stabi- 
lity in this region compels the recogni- 
tion and confirmation that this territory, 
which is wholly surrounded by Pakistan 
territory, also be regarded as such. The 
points where the boundary will thus cut 
off the two inlets are these; 

At the western inlet, the boundary 
will leave the boundary symbols indicat- 
ed on Indian Map B-34 at the point 
marked thereon as '26'. more precisely 
where the cart track is indicated as de- 
parting from the edge of the Harm in a 
southeasterly direction. This point is 
indicated as Point ’L’ on map C. On the 
other side of the inlet, the point wiU be 
that where the camel track is indicated 
on Indian Map B-34 to reach the edge 
of the Ranm that point is indicated as 
Point 'M' on Map C. Between Points 
‘L’ and 'M’. the boundary shall be a 
straight line. 

The boundary will cross the eastern 
inlet at its narrowest point in a straight 
line between Points 'N' and 'O’ marked 
on Map C.” 

and contended that in the conte^ foreign 
territory meant foreign to Pakistan and 
that the Tribunal had. on the basis_ of 
equity and in the intere^ of amity, 
peace and stability between the two 
countries, decided, to award the inlets, 
which in fact belonged to India, to Pakis- 
tan and, therefore, the implementation of 
the Kutch Award must necessarily in- 
yolve cession of Indian territory. Mr. 
Bobde. learned counsel for the petitioner 
in Writ Petition No. 343 of 1968, and 
Mr. Lekhi, learned counsel for the peti- 
tioner in Civil Writ Petition No. 330 of 
1968. also adopted the same line of 
reasoning as Shri Shiv Kumar Sharma, 
the petitioner in person, with respect to 
effect of the finding at page 153 of the 
Kutch Award. Mr. Bobde, however, fmr- 
ther contended that; 

, (1) the Kutch Award could not 
be implemented without constitutional 
amendment, or, in any case, a law made 
under Ailicle 253. even if India was 
wrongly in possession of any part of the 


territory now awarded in favour of 
Pakistan; 

(2) as decided by the Tribunal itself 
the scope of reference to the Tribunal 
was to decide what actual boundary be- 
tween India and Pakistan was and not 
what it should ba In spite of the limit- 
ed scope of the reference and the find- 
ing of the Tribunal, the Tribunal went 
on to decide on grounds of equity and in 
the interest of peace and harmony be- 
tween the two countries as to what the 
boundary should be and this involved 
cession of territory belonging to India, 
or at least claimed by India as belonging 
to it; 

(3) India was exercising administrative 
control over the territories allocated to 
Pakistan and had all along been claim- 
ing _ the same as belonging to India and 
India couid not now be allowed, for the 
sake of sustaining the validity of the 
Award, to disclaim those territories and 
say that those never belonged to India; 

(4) in view of the actual possession of 
the territory with India the subjects of 
the Republic of India had a constitu- 
tional right under Article 19 to travel 
within that territory and cession thereof 
necessarily affected the rights of the sub- 
jects of the country necessitating law for 
the implementation of the Award; 

(5) wherever a Treaty requires either 
alteration of laws or confers benefits on 
Indian subjects or affects their rights, 
in any manner, the implementation can 
be effected only by law and not by exe- 
cutive fiat Since Indian laws were ap- 
plicable to the territory transferred to 
Pakistan by the Kutch Award cession 
thereof to Pakistan must necessarily 
involve cutting down the amplitude of 
laws insofar as they applied to that ter- 
ritory. 

Mr. Bobde. in fact, went to the extent 
of saying that whenever a territory is 
in possession of a country rightly or 
wrongly the transfer thereof amounts 
to cession and that would be more so 
in case of India in view of the fact that 
under Article 1 (3) of the Constitution 
territory acquired by India forms as 
much a part of Indian territory as any 
other territory mentioned in sub-clauses 
(a) and (b) of clause (3) of Article 1 of 
the Constitution. He further suggested 
that since he was unable to visualise any 
treaty which did not either involve 
alteration of laws or confer benefits on 
the subjects or take away their rights, 
it was impossible to say that any treaty 
could be implemented without the sanc- 
tion by Parliament. According to him. 
Article 253 of the Constitution was direct- 
ed to that end; and 

(6) even if it be held that the peti- 
tioners had failed to prove that the 
territories transferred belonged to India 
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and there was no cogent evidence on 
which a decision coiild be based, the 
questions should be referred to the Union 
Government as to whether or not any 
of the territories allocated to Pakistan 
was in possession of India or belonged 
to India or was claimed by India as 
belonging to her. 

7. With regard to this contention I 
may straightway point out that on the 
view 1 have taken of the nature of the 
dispute and the amplitude of executive 
powers as to the making and implement 
tation of treaties, it is unnecessary to 
refer the questions to the Government as 
suggested. 

8. Mr. P. N. Lekhi, learned counsd 
In Civil Writ Ko. 330 of 1968, contended 
that— 

(1) in 1935 the territorial limits of 
the Province of Sind were properly de- 
fined and, therefore. Pakistan could not 
claim any area b^ond such defined 
boundaries; 

(2) the Inlets aroimd Nagar Parkar 
peninsula are Indian territories and, 
therefore, the implementation of the 
Kutch Award entails cession of territory 
belonging to India; 

(3) In spite of the unauthorised state- 
ment made by the representative ofindia 
In favour of Pakistan before the Tribunal 
Chhad Bet and Dhara Banni continued 
to remain Indian territories; 

(4) the area of Kanjarkot allocated to 
Pakistan under the Kutch Award 'is 
Indian territory; 

(5) the Rann of Kutch is geographi- 
cally a well defined feature and the 
entire Bann was a part of the territory 
of the erstwMe State of Kutch; 

(6) Pakistan was estopped by conduct 
of the British Government to claim any 
area in excess of the area compririog the 
Province of Sind as on 15th August, 
1947; and 

(7J the erstwhile State of Kutch exer- 
cised jurisdiction . over the entire area 
given by the Tribunal to Pakistan. 

9. LIr. Palkhiwala, the learned coun- 
sel lor respondents, did not dispute 
that the meaning attributed to the 
words "foreign territory” in the Award 
ty the petitioners was correct Mr, Pal- 
khiw^ referred us to varioia passages 
in the Kutdi Award and contended that 
there was no defined boundary between 
the erstwhile State of Kutch and the 
Province 6f Sind and the whole dispute 
referred to the Tribun^ was the deter- 
mination and demarcation of the boun- 
dary. He did not suggest that the find- 
ings of the Tribunal were binding on 
the Courts in India in deciding the issuer 
namely, whether any territory of India 
bad been ceded, but referrra to them 
only as indicative of the position, name- 


ly, that the boundary between Kutch 
State and Sind was undefined; t^t 
India was laying claim to the entire 
territory shown as belonging to India in 
the Map A filed before the Tribunal; 
that Pakistan was claiming a part of the 
«ea held to belong to India; and that 
there was genuine bona fide dispute as 
to the real boundary between the two 
coimtries and it is that dispute which 
was referred to the Tribunal for deci- 
sion. Mr. Palkhiwala placed the follow- 
ing points before us for consideration] 

(1) the question before the Tribunal 
was as to where the boimdary lay be- 
tween India and Pakistan in 1947; 

(2) It was a pure question of fact 
which has been determined by a duly 
appointed international Tribunal and ac- 
cepted and confirmed by the Govern- 
ment of India; 

(3) the Tribunal fotmd that there was 
no well-defined boundary between S^d 
and Kutch; 

(4) there was no satisfactory evidence; 
ac<»rding to the Tribunal, that the terri- 
tories awarded to Pakistan were com- 
prised in, or administered by, Kutch 
State at any material time; 

(5) Sind was found by the Tribunal io 
bave exercised jurisdiction and authority 
oirer the area awarded to Pakistan; 


(6) the Tribunal's Award rested pttre- 
ScS evidence and con* . 


ing testimony; and 

(7) as regards the two Inlets and the 
jagged boundary the Tribunal support^ 
its decision on the additional groiind 
that it was conducive to harmony and 
international peace that those areas 
raould be held to belong to Pakistan and 
that conclusion was arriv^ at because 
there was no cogent evidence contrary 
to the decision on these points. 

10. It Is unnecessary ’to refer to the 
Award In detail but 1 would just refer 
to certain passages which lend cogency 
to the arguments of Mr. Palkhiwala that 
the real dispute between India and Pakis- 
tan was about determination of the un- 
determined boundary between the two 
countries. Before I do that. It is pertinent 
to point out that both the countries 
agreed before the Tribimal that the rele- 
vant date for ascertaining the boundary 
of Sind was 18th July, 1947, the date of 
passing of TnHian Independence Act and 
the learned cotmsel for the parties did 
not contest that that would be the ap- 
propriate date. It is also worthy of nott 
that India had contended before the Tri- 
bunal that Its function was to ascertair 
where the boundary has been and not tc 
ascertain where the boundary ough 
to be. The Tribunal, it appears from th( 
Award, rendered its decblon on tbal 
basis, namely, that 11 
"a partioilar line Is the botmdars 
then there is no question of any equl^ 
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being applied in order to vary it from 
where, as a matter of fact, it has been 
found to be. There is.no question of any 
legal doctrine being applied, it is a ques- 
tion of fact, pure and simple. Principles 
of equity can at most be invoked in 
assessing evidence.” 

11. I now proceed to refer to some of 
the passages in the Award. Mr. Palkhi- 
wala referred us to the following pages 
of the Award in support of his argu- 
ments: 

Contention No. 1 Pages 2, 3, 15, 108 
and 152. 

Contention No. 2 Page 17. 

Contention No. 3 Pages 8, 117 to 119, 

123 to 126, 129, 

134 to 145. 

Contention No. 4 Pages 141 and 142. 

Contention No. 5 Pages 140, 142, 143, 

144, 151 and 152. 

Contention No. 6 Pages 10, 107, 108. 

149 and 152. 

Contention No. 7 Pages 17, 147 and 

153. 

At page 141 the Tribunal observed — 

"In summary, on the evidence on 
record it may be taken as positively 
established that, in this century, prior to 
Independence, outside Dhara Banni and 
Chhad Bet (which will be treated pre- 
sently), the police and criminal jurisdic- 
tion of Sind authorities over disputed 
territory extended, in the sector be- 
tween the eastern loop and Dhara Banni, 
to Ding, Vighokot and Biar Bet. There 
is, however, no evidence which affirma- 
tively proves in a conclusive fashion 
that the jurisdiction of Sind police and 
Sind Courts encompassed areas west of 
the eastern loop, or east_ of Chhad Bet, 
Conversely, no proof is offered that 
Kutch either assumed or exercised such 
jurisdiction over any part of the dis- 
puted territory (leaving aside Dhara 
Banni and Chhad Bet.) 

The instances cited in Chapter IX, 
Sections 12.05 and 13 do not materially 
assist in clarifying where the limits of 
police and c riminal jmisdiction of India 
and Pakistan lay at each relevant time 
after Independence.” 

12. Regarding Dhara Banni and Chhad 
Bet the Tribunal observed: 

"With reference to Dhara Banni and 
Chhad Bet, I deem it established that, 
for well over one himdred years, the 
sole benefits which could be derived 
from these areas were enjoyed by in- 
habitants of Sind. It is not suggested 
that the grazing as such was subject to 
British taxation. Such limited evidence 
as there is on record seems, however, to 
justify the assumption that the task of 
maintaining law and order was discharg- 
ed by the Sind authorities: it is not even 
suggested that the authorities of Kutch 
at any time viewed such a task as form- 
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ing part of their duties. The Kutch Taj- 
yijdar of Chhad Bet stated in a reveal- 
mg letter of 26th March 1940 that It is 
seen that the people of foreign territory 
have assmned a form of Administration 
on this Bet and have for a long time 
established their foothold’ (see Chapter 
IX, Section 15.10.3). Whatever other 
Government functions were required 
with respect to these outlying grazing 
grounds, on which herds of c:attle were 
from time to time shepherded, were ap- 
p^ently imdertaken by Sind. Thus, the 
births, deaths and epidemics occurring 
there _ were recorded by the taluka office 
in Diplo. It is not shown that Kutch, 
at any time, established a thana on 
Chhad Bet. 

The collection by Kutch of grazing 
fees must be viewed as an exercise of 
Government functions in the period 
before 1945, despite the fact that the 
actual presence of Kutch police is not 
proved and that the tax collectors do 
not appear to have been themselves in- 
vested with general police authority; 
fteir jurisdiction was strictly fiscal. It 
is established that these measures were 
instituted in 1926 and were discontinued 
about two years later, were reassumed 
for a brief period of time in 1942, were 
seemingly discontinued coimection with 
the extradition case, and were there- 
after again instituted in a different form 
imder the lease executed in the summer 
of 1945. At no time were these tax levies 
fxiUy effective, as is evidenced by the 
small amoxmts recovered, which fall far 
short of the expenditure incurred in the 
collection- More significantly, during 
each of the three phases, the imposition 
of the levy was opposed, not only by the 
local villagers, but by the British Gov- 
ernment authorities concerned. The first 
phase resulted in the order of the Col- 
lector, acting on the authority of the 
commissioner in Sind, that payment of 
fees should be refused. The second phase 
led to the indictment and demand for 
extradition of Kutch officials for having 
arrested Sind villagers who contended 
that the territory was Britirii; then also 
the Khavda Thanedar noted that Bri- 
tish authorities 'impressed upon the 

minds of the people of the villages 

that the limits of Chhad Bet do not be- 
long to this sacred State. .... ’(Pak Doc 
B145/Ihd). During the third phase, last- 
ly, the lessee — who worked under a 
Kutch contractual indemnity clause pro- 
tecting him against criminal indictment 
encoimtered the opposition of a party 
furnished with British Government 
weapons and accompanied by Sind 
police. The third phase began shortly 
before Independence. Taken in all, these 
activities by Kutch cannot be deemed 
to have constituted continuous and ef- 
fective exercise of jvuisdiction- By con- 
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trast, the presence of Sind In Dhara 
Banni and Chhad Bet comes as close to 
effective peaceful possession and display 
of Sind authority as may reasonably be 
expected in the circumstances. Both the 
i^abitants of Sind who used the err- 
ing grounds, and the Sind authorities, 
must have acted on the assumption that 
Dhara Banni and Chhad Bet were Bri- 
tish territory. (Pages 144 and 145 ot the 
Award).” 

• • • • • 

"Many passages of this nature which 
were published both on the Kut^ and 
the British side characteristically referr- 
ed to 'the Rann’ without specifying what 
this term meant It is by no means 
obvious that 'the Rann' necessarily in- 
cluded the Bets situated therein, for 
much of the evidence on record which 
relates to the nineteenth century esta- 
blishes that a distinction was made in 
practice between rights to the Bets and 
rights in and to the Rann proper, and 
it is not a foregone conclusion to assume 
that an area like Dhara Banni - Chhad 
Bet, either subjeetively or objectively, 
can at the time of each statement have 
been deemed to constitute a Bet In the 
Rann. Furthermore, it appears quite 
possible that upon enquiry, that area as 
well as the jutting triangle and other 
marginal areas would have been recog- 
nised and treated as forming an exten- 
sion of the mainland of Sind, and as not 
bdng encompassed by the expresrioo 
•the Rann’ used In the publication in 
question. Any uncertainty in this respect 
ought properly to be resolved In favour 
of Pakistan. The reason therefore is that 
the claim made by Kutch must, because 
of the form in which it was made, and 
because it was unsupported by other 
action, be interpreted restrictively. to 
the ^sadvantage of the claiming party 
and the statements issued by the British 
authorities must be imderstood in like 
fa^on and carmot in the circumstances 
he e^ensivelr iaterpreied. Ivase 147 of 
the Award)." 

• • • • • 

"Some of the maps which do depict a 
conterminous boundary as aforesaid are 
inconsistent in so far as they show minor 
portions of the boundary variously. It 
Is known that these variations were made 
by the Survey of India without consult- 
ing or obtaining sanction from the autho- 
rities solely competent to decide politi- 
cal matters, (page 149 of the Award)." ^ 

"As stated earlier, the activities under- 
taken by Kutch in these areas cannot be 
characterised as continuous and effective 
exercise of jurisdiction. By contrast, the 
presence of Sind and Dhara Banni and 
Chhad Bet partakes ■ of characteristics 
which, having regard to the topography 
of the territory and the desolate charac- 


ter of the adjacent Inhabited region, 
come as close to effective peaceful oc- 
cupation and display of Government au- 
thority as may reasonably be expected 
In the circumstances. Both the inhabi- 
tants of Sind who openly used the graz- 
ing grounds for over one hundred years 
and the Sind authorities must have act- 
ed on the basis that Dhara Banni and 
Chhad Bet were Sind territory. 

Against the background of other evi- 
dence produced by Pakistan, decisive 
importance must be given to the Sind 
activities displayed In the sector of Rahim 
Ki Bazar and in Dhara Banni and Chhad 
Bet. (page 151 of the Award).” 

"Reviewing and appraising the combin- 
ed strength of the evidence relied upon 
by each side as proof or Indication of 
the extent of its respective sovereignty 
In the region, and comparing the relative 
weight ot such evidence, 1 conclude as 
follows. In respect of those sectors of 
the Rann in relation to which no speci- 
fic evidence in the wav of display of 
Sind authority, or merely trivial or Iso- 
lated evidence of such a character, sup- 
ports Pakistan's claim. I pronounce in 
favour of India. These sectors comprise 
about ninety per cent of the dispute 
territory. However, in respect of sectors 
where a continuous and for the region 
Intensive Sind activity, meeting with no 
effective opposition from the Kutch side, 
is established. I am of the opinion that 
Pakistan has made out a better and supe- 
rior title. This refers to a marginal area 
south of Rahim KJ Bazar, including Pirol 
Valo Kun. as well as to Dhara Banni 
and Chhad Bet, which on most maps ap- 
pears as an exteosiozi of the main land 
of Sind. 

These findings concern the true extent 
of sovereignty on the eve of Indepen- 
dence. 1 do not find that the evidence 
presented by the parties in relation to 
the post-independence period is of such 
a character as to have changed the posi- 
tion existing on the eve of Independence 
(page 152 of the Award).” 

13. It is needless to burden this Judg- 
ment with further quotations from the 
Award though we were taken through 
practically the whole of it because as 
wtU appear from what I am going to 
say hereafter that the nature and scope 
of the enquiry before us is confined 
within certain limits. To me the perusal 
of ^e Kutch Award shows beyond doubt 
that there was considerable evidence sup-, 
porting both the countries and it was on 
the appraisal of that evidence that the 
Tribunal determined where the boun- 
dary lay. The passage at page 153 of 
the Award, which has already been quot- 
ed, must be read in the context and. to my 
mind, it appears to have been based up- 
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on a finding of fact that the territories 
referred to therein belonged to Pakis- 
tan. 

14. Mr. Bobde referred us to S. 2 of 
the Indian Independence Act. 1947. and 
said that according to sub-section (2) of 
S. 2 read with sub-sec. (1 ) thereof all terri- 
tories which at the date of the passing of 
the Act were included in the Province of 
Sind alone belonged to Pakistan and 
consequently what was not included in 
Sind was not a part of Pakistan. He also 
drew our attention to item 8 in the First 
Schedule to the Constitution as original- 
ly enacted wherein Kutch was shown as 
a Part 'C State. Be that as it may. the 
fact remains that neither the statutes 
nor the Constitution defined the boun- 
dary precisely. The learned coimsel for 
the petitioners laid considerable empha- 
sis on paragraph 6 of the coimter-affi- 
davit. about which I have already made 
a mention, filed by the respondents in 
Civil Writ No. 294 of 1968, and said that 
the respondents had therein admitted 
that a part of territory now awarded to 
Pakistan was in adverse possession of 
India which inter alia showed that India 
exercised administrative control and 
jmdsdiction over that area. Apart from 
the fact that this paragraph has to be 
read in the light of paragraph 2 of the 
petition, which it seeks to answer, it 
clearly appears that the_ paragraph, 
when read as a whole and in the light 
of other paragraphs in the cotuiter-affi- 
davit, means nothing more than this 
that both the countries were_ laying 
claim to certain parts of the territory in 
dispute and even if some territory now 
awarded to Pakistan was in possession of 
India in assertion of their claim but with 
full consciousness of the dispute and un- 
certain factual position that would not 
make it Indian Territory and settlement 
of such dispute coidd not be termed as 
cession of territory in fact belonging to 
India requiring any amendment in the 
Constitution or the passing of a law. 

Let me now address myself of the 
question posed on behalf of the peti- 
tioners that a part of territory belonging 
to India has in fact been given to Pakis- 
tan. It is an impossible task to be imder- 
taken by this Court in the exercise of 
writ jurisdiction to go into the mass of 
evidence placed by both the countries 
before the Tribimal and come to a con- 
clusion in favour of the petitioners parti- 
cularly because the dispute is with a 
foreign coimtry which cannot be before 
us. Once it . is held that there was a 
bona fide dispute between the two Gov- 
ernments as to where in fact the boun- 
dary lay. writ jurisdiction cannot be in- 
voked for a decision on conflicting evi- 
dence that, as a matter of fact, certain 
territories awarded to . Pakistan were a 
part of Indian territory. That is more so 


because on the perusal of the Award, 
which incorporates the evidence consi- 
dered by the Tribunal, we are satisfied 
that there was evidence in support ot 
the claims of both the countries. 

The material placed before the Tribimal 
further shows that there is no such con- 
clusive evidence justifying a decision in 
favour of the existence of a conterminous 
boundary finally settled between the 
two countries. As a matter of fact, Mr. 
Bobde made it ver’' clear that he did 
not want to invite a decision on appraisal 
of the conflicting evidence as to what 
areas belonged to India or to Pakistan. 
He said that for the purposes of his 
argument it was sufficient to show that 
India claimed the territories now award- 
ed to Pakistan as her territories and 
therefore necessarily exercised adminis- 
trative control and jurisdiction therein 
and that even otherwise no treaty could 
be implemented without a law made in 
exercise of power under Article 253 of 
pie Constitution. From the Kutch Award 
it does clearly appear that India was 
laying claim to certain areas now award- 
ed to Pakistan and that is further sup- 
ported by the Map marked 'A’ filed 
before the Tribunal 

That, however, does not carry Mr. 
Bobde or Mr. Lekhi any further. The 
Constitution does not precisely define the 
boundary of Indian territory. Constitu- 
tional amendment would be necessary 
only if any alteration in Artide 1 is in- 
volved. If there is a dispute as to what 
in fact the territory of India is and that 
dispute is settled on the basis that cer- 
tain territory never belonged to India it 
does not. in my opinion, entail any ces- 
sion of Indian territory requiring a con- 
stitutional amendment In answering this 
question one has to bear in mind the 
distinction between cession of territory 
and the settlement of a dispute as to 
where in fact the boundary between India 
and Pakistan lies. If the matter falls in 
the latter category, no constitutional 
amendment would be necessary. The 
learned counsel then contended that the 
territories of India would include the 
territories acquired by India and con- 
sequently the territories in possession of 
India must be treated as territories acquir- 
ed within the meaning of Article 1 (3) fc) 
of the Constitution. Their Lordships of 
the Supreme Court explained the scope 
of Article 1(3) (c) in the case which came 
before them upon a Reference by the 
President of India under Article 143 of 
the Constitution reported in AIR 1960 SC 
845 and their Lordships observed: 

"Then, as regards the argument that 
the inclusion of the power to acquire must 
necessarily exclude the power to cede or 
alienate, there are two obvious answers. 
Article l(3){c) does not confer power or 
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authority on India to acquire territories 
as Mr. CSiatterjee assumes. There can 
be no doubt that under international law 
two of the essential attributes of sover- 
eignty are the power to acquire foreign 
territory as well as the power to c^e 
national territory in favoiu of a foreign 
State. What Article 1 (3) (c) purports to 
do is to make a foimsCL provirion for 
absorption and integration of any fordgn 
territories which may be acquired by 
India by virtue of its inherent right to 
do so. It may be that this provision has 
found a place in the Constitutioa not in 
pursuance of any expansionist politiol 
philosophy but mainly for providing for 
the integration and absorption of Indi an 
territories which, the ^te of the Con- 
stitution, continued to be under the 
dominion of foreign State; but that ts not 
the whole scope of Article 1 f3) It 
refers broadly to all foreign territories 
which may be acquired by India and pro- 
vides that as soon as they are acquired 
they would form part of the territory of 
India. Tbus,onatrue construction of Arti- 
cle 1 (3) (c) it is errcmeous to assume that 
it confers specific powers to acquire fore- 
ign territories.” 

15. If India be In possession of a parti- 
cular territory because it giaimg sover- 
rignty over it but Is all the time cogni- 
rast of the uncertainty of the position 
and existence of a bona fide dispute about 
where the territory lies. It cannot be 
termed as acquisition within the mean- 
ing of Article 1. Acquisition implies 
abkirption into the teMtories of the 
Union of India and mere possession in the 
circumstances mentioned hereinbefore 
cannot be treated as acquisition. What 
has to be seen is whether any territory 
belonging to India has been c^ed here- 
by bringing about any change in Arti- 
cle i. In tile light of the above discuss- 
ion I hold that there is no cession of any 
territory belon^ng to India. In my opin- 
ion, therefore, no constitutional amend- 
ment is called for, for the implementation 
of the Kutch Award. 

16. Mr. Bobde and Mr. Lekhi then con- 

tended that having claimed this territory 
as belonging to India, the resDondents 
cannot be permitted to the same. 

The answer, to my mind, is simple. AH 
that the respondents say is that there was 
no well defined and demarcated boun- 
dary between the two countries and by 
a Treaty the said dispute has been set- 
tled. There is, in the rircumstances, no 
disclaimer as suggested by Mr. Bobde. 
It is not a disclaimer in Court to support 
the action of India or the Kutch Award 
bxit e%’en the agreement dated 30tb June, 
1965 shows that the two Governments 
aereed to get the boundary determined. 
That apart on the peru^ of the materi- 
als placed before us, including the Kutch 
Award, I am satisfied that there was a 


bona fide dispute between the two coun- 
tries as to the boundary. Mr. Bobde 
strongly relied on the Berubari case 
reportM in AIR 1960 SC 845. That has no 
application to the present case. In that 
case their Lordships of the Supreme 
Court interpreted the agreement to mean 
that it Involved c^sion of territory be- 
longing to India, That Is not the case 
here. 


17. This then takes me to the other 
argument of the learned counsel for the 
petitioners that a treaty can be Imple- 
mented only by legislation. Mr. Bobde 
referred us to Attorney-General for 
Canada v. Attorney-General for Ontario 
(1937) A. C. 326 :(AIR 1937 PC 82). in 
support of this propositioa In that case, 
thrM laws made by the Parliament of 
Canad^ namely, the We^y Rest in 
Industrial Undertakings Act, 1933; the 
Minimum Wages Act, 1935, and the Limi- 
tation of Hours of Work Act, 1935, which 

e ve effect to draft conventions adopted 
■ the International Labour Organiza- 
tion of the League of Nations in accord- 
ance with the Labour Part of the Treaty 
of Versailles, were held ultra vires of 
the Parliament of Ca^da on the ground 
that the legisiatloo r^ted to matters 
assigned exclusively to the Legislatures \ 
of the Provinces. It was observed— . 

’*TheIr Lordships, having stated the 
circumstances leading up to the reference 
in this case, are now in a position to 
discuss the contentions of 'the partis 
which were summarized earlier In tip 
judgment. It will be essential to keep in 
mind the distinction between (1) the for- 
mation. and (2) the performance, of the 
obligations constituted by a treaty, using 
that word as comprising any agreement 
between two or more sovereign States. 
Within the British Empire there is a well- 
established rule that the making of a 
treaty is an executive act, while the 
performance oi its obligations, if they 
entail alteration of the existing domes- 
tic law, requires legislative action. Un- 
like some other countries, the stipula- 
tions of a treats duly ratified do not 
within the Empire by virtue of the trea^ 
alone, have the force of law. If the nati- 
onal executive, the government of tne 
day, decide to incur tiie obligations of a 
treaty which involve alteration of law 
they have to run the nsk of obtaining 
the assent of Parliament to the neces- 
sary statute or statutes.” 

18. Now that I am on this decision,! 
may also point out, as that will have a 
bearing on the other argument based on. 
Article 253 of the Constitution, that there 
was in the British North America Act 
section 132 providing that the Parlia- 
ment of Canada shall have "aU powers 
necessary or proper for perfor ming the 
obl^ations of Canada, or of any ftovlnce 
thereof, as part of the British Empire; 
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towards foreign countries, arising under 
treaties between the Empire and such 
foreign countries”. It was in exercise of 
the power imder section 132 that the 
impugned laws were enacted by the Par- 
liament of Canada and were held by the 
Privy Council to be ultra vires of the 
Parliament of Canada. The ratio of the 
decision is that the obligations, which 
were sought to be given effect to, were 
not obligations^ incurred by Canada as 
part of the British Empire but by vir- 
tue of her status as an international per- 
son and, therefore, section 132 did not 
apply. Section 132 having been treated as 
out of the way, the validity of the legis- 
lation was tested in the light of Ss. 91 
and 92 of the said Act and it was held 
that the legislation came within the clas- 
ses of subjects, by section 92, assigned to 
the Legislatmres of the Provinces and 
was, therefore, ultra vires of the Domin- 
ion Parliament. 

19. Mr. Bobde and Mr. Lekhi did -not 
dispute that making of a treaty was an 
attribute of sovereignty and, therefore, 
any coimtry could enter into a treaty but 
they contended that the implementation 
'thereof belonged to the Legislature and, 
therefore, the Executive could not give 
effect to the treaty unless supported by 
law. They said that Article 253 was 
enacted for that purpose and that is why 
the Article is confined only to imple- 
menting of any treaty, agreement or 
convention with any other country or 
countries or any decision made at any 
international conference, association or 
other body, and does not touch upon the 
making of the treaties. This question 
was left open by their Lordships of the 
Suprerne Court in AIR 1960 S. C. 845. 
In my opinion, the scope of Article 253 
isdiUerent. It starts with a non obstante 
clause, namely, notwithstanding any- 
thing in the foregoing provisions of this 
Chapter. The Chapter deals with the 
distribution of legislative powers. Treaty 
making and implementation of treaties is 
a subject which falls under entry 14 of 
List I of the Seventh Schedule. If the 
matter had been left at that, the Par- 
liament would have, without the aid of 
Article 253, been competent to enact 
laws for implementation of treaties etc. 
under the said entry 14. The Constitu- 
tion-makers must have felt the difficul- 
ty in the way of the Union Parliament 
in enacting different types of laws for 
the implementation of obligations under 
treaties etc. with respect to the subjects 
assigned exclusively to the State, To give 
one example, if the implementation of a 
treaty involved legislation or change in 
a law in force in a State falling ex- 
clusivel.y within the State list, it could 
have been suggested that though that 
law was being altered with a view to 
implementing a treaty yet the State 


Legislature alone could do, that, exactly 
as It happened in (1937) A, C, 326 :(AIR 
1937 PC 82). 

This Article is, therefore, directed 
towards giving power to the Union Par- 
liament to invade the State List to the 
extent it may be necessary for the pur- 
pose of implementing the treaty obliga- 
taons of India. In short, the Article has 
been enacted to cope with a situation 
similar to one which arose in (1937) 
A. C. 326 :(AIR 1937 PC 82). In my opi- 
mon, implementation of every treaty 
does not require legislative aid. In the 
case Attorney-General for Canada 1937 
AC 326 ;(Am 1937 PC 82), the Privy 
Council held that the performance of 
obligations under the treaty, if they en- 
tailed alteration of the existog domestic 
law, required legislative sanction. Mr. 
Palkhiwala suggested that this statement 
of law was exhaustive on the subject and 
in no other case was legislation necessary 
for implementation of treaties. Mr. 
Bobde, however, relied on Civilian War 
Claimants Association, Limited v. The 
King, (1932) AC 14; Walker v. Baird, 
(1892) A. C. 491; and West Rand Cen- 
tral Gold Mining Co. Ltd. v. The King, 
(1905) 2 K. B. 391, to show that the Privy 
Coundl decision in (1937) A. C. 326: 
(AIR 1937 PC 82), was not exhaustive 
of the position and legislation was requir- 
ed even where the fulfilment of obliga- 
tions imder a treaty affected the right 
of or conferred benefits on the subjects 
of the concerned coimtry or necessitated 
alteration in domestic laws. In Hals- 
bury’s Laws of England, Third Edition, 
Volume 7, page 287, paragraph 607 the 
position is stated thus: 


"Treaties concluded by the Crown are 
in general binding upon the subject with- 
out express parliamentary sanction bul 
the previous consent of, or subsequent 
ratification by, the legislature is legally 
necessary to their validity in certain 
cases.” 


In foot-note (1) it is said — 

"In England there is no codified list 
of subjects upon which the Crown has 
power to bind the subject by treaty 
without parliamentary sanction; but 
where any reasonable doubt arises, it is 
usual either to obtain statutory autho- 
rity beforehand, or to stipulate in the 
treaty that the consent of the legislature 
shall be obtained (2 Anson’s Law and 
Custom of the Constitution (4th Edn.), 
Pt. ll, p. 137). Now that treaties regular- 
ly require ratification to become bind- 
ing, the authority of Parliament need 
only be obtained for ratification. Thus 
for example, the treaties of peace made 
in 1947 with Italy and certain other 
countries had to be ratified before they 
came into force. Since they affected the 
private rights of British subjects, the 
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Treaties of Peace (Italy. Roumania, 
Bulgaria, Hungary and Finland) Act. 
1947 (10 & 11 Geo. 6 C 23). was passed, 
which gave the Crown power to make 
such appointments, establish such oIfi« 
ces, make such Orders in Council, and 
do such things as appeared to it to be 
necessary for carrying out the treaties, 
and for giving effect to any of their pro* 
visions (ibid.. S. 1 (1) ). Orders in Coun- 
cil could provide for the imposition, by 
summary process or oAerwise, of penal- 
ties in respect of breaches of its provi- 
sions (ibid., s. 1 (2) ). They had to be laid 
before Parliament, and might be annul- 
led by the Crown In Council upon an 
address from either House (ibid.. s.l(31} 
Expenses incurred In carrying out the 
treaty were to be defrayed out of 
moneys provided by Parliament (ibid, 
s. 1 (7) ). Thus the Crown obtained powers 
of subordinate legislation enabling it to 
carry the treaties into effect The Japa- 
nese Treaty of Peace Act. 1951 (15 & 
16 Geo. 6 & 1 2 c. 6). Is In aimort 

the same terms.” 

Again, in Constitutional Law by Wade 
and Phillips, Fourth Edition, page 201, 
It is said-~ 

’"The question — when do Britlsb 
treaties involve legislation? — may be 
answered by the following summary: 

(1) Treaties which, for their execu- 
tion and application in the United King- 
dom, require some addition to. or altera- 
tion of. the existing law. Thus a treaty 
which purported to confer Immunity 
upon privately owned foreign merchant 
ships may deprive a British subject of 
his remedy and so constitute an altera- 
tion of his legal rights which can only 
be made enforceable by statute. 'Ilie 
King will not be advised to ratify such 
treaties unless and until such legislation 
has been passed, or Parliament has given 
the necessary assurance that it will be 
passed. A treaty imposing upon the 
United Kingdom a liability to Pay money, 
either directly or contingently, usually 
falls within this category, because, as a 
rule, money cannot be raised or expend- 
ed without legislation. 

(2) Treaties requiring for their appli- 
cation in the United Kingdom that new 
powers which it does not already pos- 
sess shall be given to the Crown. Ex- 
tradition treaties are in this category. 
Without statutory authority arrest by the 
Crown of a person accus^ of the com- 
mission of a crime in a foreign State 
with a view , to his surrender can be 
chalienged'successfuUy by writ of habeas 
corpus. / 

(3) It is the practice and probably by 
now may be regarded as a binding consti- 
tutional canvention, that treaties involv- 
ing the cession of territory require the 
approval of Parliament given by a sta- 
tute." 


20. The position, to my mind, appears 
to be this that if a treaty either requires 
alteration of or addition to existing law, 
or affects the rights of the subjects, or 
are treaties on the basis of which obliga- 
tions between the treaty-making State 
and its subjects have to be made en- 
forceable in municipal Courts, or which 
involves raising or expending of money 
or conferring new powers on toe Gov- 
ernment recognizable by the municipal 
Courts, a legislation will be necessary. Of 
course, if it involves cession of territory 
then so far as India is concerned con- 
stitutional amendment may also be 
necessary. It is not possible to prepare 
an exhaustive list as to which treaties 
can be implemented by legislation and 
I will not attempt to do so. There may 
be other treaties where implementation 
by law is necessary and therefore the 
Privy Council decision cannot be treat- 
ed as an exhaustive statement of law on 
the subject. To my mind, one thing is 
however clear that where the implemen- 
tation of a treaty merely Involves the 
ascertainment of the disputed boundaries 
with a foreign State, no legislation would 
be necessary. Legislation In the instances 
mentioned heretofore is necessary because 
in India treaties do not have the force 
of law and consequently obligations aris- 
ing therefrom will not be enforce- 
able in Municipal ‘ Courts unless back- 
ed by legislation. Settlement of dis- 
pute as to boundary raises no such 
obligation requiring implementation in 
Murddpal Courts. Cases may arise 
where a domestic law is in express 
terms extended to a named city and 
that city as a result of a treaty, settling 
a dispute like the present, has to be 
banded over to another country. In that 
case legislation may be necessary. 

2L On behalf of the petitioners It 
was contended that under Article 19 
every citizen of the country has the right 
to reside and settle in any part of the 
territory of India and move freely within 
the territory of India and if before this 
Treaty, Indian subject had the right to 
settle or move freely within the terri- 
tory In occupation of India, the rights 
of the subjects will certainly be affect- 
ed if that part Is given over to Paki^n. 
That argument suffers from a fallacy. 
The right under Article 19 extends only 
within the territory of India and. there-, 
fore, if any part did not In fact belong 
to India there would be no such right 
vdth respect to that part. * 

22. Aa to the other contentions by 
Mr. Lekhi. I have already indicated that 
It is not possible in these proceedings to 
decide the controversial question of fact 
as to which part belonged to which coun- 
try and on the peru^ of the aforesaid 
agreement dated 30to June 1965. and the 
material referred to in the Kutch Award 
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tcy conclusion is that there was a bona 
fide dispute and none of the coimtries 
was actually sure where the boundary 
lay. 

23. Mr. Lekhi then contended that the 
term "boundary” is itself a well-recog- 
nized term in international law and the 
various maps of the Province of Sind 
drawn during the British rule should be 
taken as conclusive. He said that, for 
instance, the boundaries of none of the 
States on the border of Pakistan are ex- 
pressly defined in the Constitution and 
tomorrow any Government may say that 
a particular part does not belong to India 
and thereby cede territory without even 
a reference to the Legislature. My ans- 
wer to that is that no Government is 
expected to fimction in that manner 
and, therefore, such a situation could not 
have been visualised or taken note of 
by the Constitution makers. The boimd- 
aries of One’s country are more sacred 
to every subject than anything else. 
Those who head the various departments 
of Government sit under oath to uphold 
the integrity, honoin: and prestige of the 
cotmtry. There are checks and counter 
checks provided imder our system of 
laws and that system permits on occa- 
sions the legislature to be pitted against 
the executive, the State against the 
Union, interest against interests and the 
courts against illegal, mala fide or arbi- 
trary act by any other branch of Gov- 
ernment Such balances always provide 
sufficient safeguards. There is- nothing 
in this case which shows lack of integrity 
on the part of the Government to its 
oath. 

24. In the result, therefore, the peti- 
tions fail and are dismissed with no 
order as to costs. 

25. ANDLEY, J.; I agree. 

BNP/D. V.C. Petitions dismissed. 


AIR 1969 DELHI 75 (V 56 C 14) 

M. M. ISMAIL. J. 

R. S. Shri Ram Pershad and others. 
Plaintiffs, Appellants v. Smt. Chhano 
Devi Wd/o Ram Sarup and others. De- 
fendants, Respondents. 

Second Appeal No. 7-D of 1958, D/- 
5-9-1967, from decree of AddL Dist. J„ 
Delhi D/- 12-10-1957. 

(A) Trusts Act (1882), Ss, 48, 19— 
Public Trust — Suit by trustee against 
co-trustce for rendition of accounts — 
Maintainability. 

A suit by a trustee against his co- 
trustees for rendition of accounts is main- 
tainable. If the right of a trustee to be 
made aware of the state of the accounts 
relating to the trust is to bean effective 
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right, the said trustee must have the right 
to call upon the other trustee who is in- 
charge of the income and expenditure to 
render an account of the same: AIR 1922 
Mad 17 (FB) and AIR 1940 Cal 376 Rel. 

(Para 6) 

(B) Trusts Act (1882), S. 48 — Public 

Trust — In trust-deed author of trust 
naming one of trustees to be in day-to- 
day charge of income and expenditure of 
trust property — Provision does not in 
any way affect joint responsibility of 
trustees in respect of management and 
administration of trust. (Para 7) 

(C) Civil P. C. (1908), S, 92 — Scope 
— Suit for rendition of accounts by co- 
tmstees against trustee who was in day- 
to-day charge of trust-properties — Suit 
does not come within scope of S. 92: AIR 
1952 Trav Co 323, Disting. (Para 8) 

(D) Trusts Act (1882), S. 19 — Public 
Trust — Suit for rendition of accounts 
against trustee — Suit does not abate 
%vilh death of trustee — Liability of 
legal representatives with regard to mode 
of accounting. 

A suit for rendition of accounts filed 
against a trustee cannot be said to abate 
with the death of the trustee but such 
suit can be continued against the legal re- 
presentatives with the change in the 
obligation necessarily caused by the 
death of the trustee : AIR 1967 SC! 1124 
and AIR 1948 C:al 19 and AIR 1951 Cal 
182, AIR 1953 Cal 244 and AIR 1941 All 
187 and AIR 1945 Bom 21 and AIR 1950 
EP 250, Rel. on. (Para 11) 

The obligation of the legal representa- 
tives will be to produce before the Court 
whatever books and papers and vouchers 
left behind by the deceased and it is 
thereafter the duty of the plaintiff to 
establish what amount was reaUy due 
from the estate of the deceased trustee. 
In other words. the burden is on the 
plaintiff to establish that monies were 
due by the deceased to the trust and 
once he succeeds in establishing that, 
then the estate of the deceased in the 
hands of the legal representatives will 
be liable to the extent of the amount so 
established, (Para 11) 

(E) Trusts Act (1882), Ss, 19, 48, 44 — 
Public Trtist — Suit for rendition of ac- 
counts by co-trustees against legal re- 
presentatives of managing trustee — 
Books of accounts maintained by manag- 
ing trustee in possession of plaintiff- 
co-trustees — Evidence revealing that ac- 
count-books were prepared by managing 
trustee from his personal account-books 
and supporting vouchers had been retain- 
ed by him — Held, simpl.v because ac- 
count-books were in custody of plain- 
tiffs it could not be said that suit for ac- 
counts could not be proceeded against 
legal representatives of managing trustee. 

(Para 13) 
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(F) Trusis Act a882L Ss. 19, 48, 44. 
46 — Public Trust — Suit by co-trtistee 
against legal representatives oi deceased 
managime-trustee lor rendition of ac- 
counts — Co-trustee shown to have resign- 
ed his post earlier — Since lor period 
daring wbieh co-trustee was trustee, be 
had right to call npon deceased manag- 
ing-trustee and after him ^ legal re- 
presentatives to^ render accoonts of tmsl 
property and since notwithstanding his 
resignation co-tmstee had not ceas^ to 
be trustee, snit by him held maintain- 
able : AIR 1963 SC 309 BeL on. 

(Para 15) 

(G) Tmsts Act (1882), Ss. 19. 44, 48— 

Fnblie Trust— Sait by co-trustee against 
legal representatives oi deceased manag- 
ing-trustee for rendition of accoonts — 
Held, since liability of legal representa- 
tives was not onerons and was lighter 
than their predecessor there was no 
justification for restricting period of ae- 
coonting : AHl 1955 Aodbra 18, EzpL 
Halsbury’s Laws of Fj glawd , 3rd Edn- 
P. 385, Rel. to. (Para 16) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1124 (V 54)- 

(1967) 1 SCR 93. Girijanandini 
Devi V. Bijendra Harain U 

(1963) AIR 1963 SC 309 (V SO) - 
(1963) 3 SCR 623, Abdul Rayitm ▼. 

Mulla Alibhal 15 

(1955) AIR 1955 Andhm IS (V 42)- 
1954-2 Mad U (Andh) 177. Gutha 
Hariharabrahman v. D. janild- 
ramalah 1 $ 

a953) AIR 1953 Cal 244 C7 40)- 
Panmai Lodha y. Omraomal 
Lodha 10 

(1952) AIR 1952 Tray Co. 323 
(V 39) = ILR (1951) Tray Co 543, 
Mathevan Filial y. Muthia Filial 8 
(1951) AIR 1951 Cal 182 (V 38). 
Profulla Eumar y. Firoza Sundarl 
Dassl 10 

(1950) AIR 1950 EP 250 (V 37)- 
1950-52 Pun LR 182, Daulat R^ 
w Balak Ram 10 

(1948) AIR 1948 Cal 19 (V 35)- 
83 Cal U 1. BriJ Kishore Singh 
y. Sm. Nazuk Bal 10, 31 

a945) AIR 1945 Bom 21 (V 32)- 
46 Bom LB 649. Purshottam 
Vasudeo y. Ramkrishna Govind 10 
a941) AIR 1941 All 187 (V 28)- 
ILR (1941) AH 642. Ghulam Bashid 
y. Muhanmiad Abdul Bab 10 

(1940) AIR 1940 Cal 376 (V 27)- 
44 Cal WN 327, Indu Bhusan Sen 
y. Kiron Chandra Sea 6 

(1922) AIR 1922 Mad 17 (V 9)- 
ILR 45 Mad 113 (FB), Appanna 
Poricha V. Narasinga Poricha 6, 11 
S. L. Sethi with Vijay Kisban. for At>- 
peUants; Bhagwat Dayal, (for Nos. 
3 & 4); R. L. Tandon, (for No. 1); N. D. 
Bali, (for No. 4) end Smt. Shyamala 
l^ppu, (for No. 5), for Respondents. 


JUDGMENT: One Shrl Bholumal exe- 
cuted a will dated 4-7-1916. In that will, 
inter alia, he provided for spending a 
sum of rupees thirty-two thousand and 
interest thereon in the construction of a 
Dharama^hala. Subsequent to the said 
will, the said Bholumal himself complet- 
ed the construction of the Dhamashala. 
Therefore, by a subsequent will dated 
15-7-1921. he revoked his earlier will 
and provided for the management of the 
Dharamshala among other things. He 
appointed Ram Pa^ai the first plain- 
tiff in the suit and Ram Sarup. the 
de<%ased first defendant in the suit, 
which has given rise to the present 
Second Appeal, and two others as execu- 
tors and managers for the purpose of 
carrying out the directions contained in 
the will and for managing the Dhanna- 
d\a3a. The will stated that after Ihedeath 
of the testator the said managers should 
manage the Dbarmashala in every way 
and cany out repairs. The will further 
provided that Ram Sarup, one of the 
managers, would be authored to realise 
the rents of the riiops pertaining to 
Dhannashala and TnfltntaiTi the accounts 
of income and expeoititiire himself. One 
other dause in the will that has to be 
noticed is that wUch provided that in 
future whatever amount was to be spent 
in respect oi the Dharmashal^ the same 
shall be spent by Ram Sarup in con- 
sultation with the other 'receivers'. It 
appears that the testator, namely, the 
founder of the Trust died in 1921 itself, 
2. On 31-10-1951. the' pUdntiffs filed 
suit No. 495 of 1951 on the'^e of the 
Commercial Sub-Judge, 1st Class, Delhi, 
against Bam Sarup for 


"preliminary decree for rendition of 
accounts In favour of the plaintiff against 
the defendant directing him to render ae- 
coimts of the income of the trust pro- 
perty since Sambhat 1976 and a final 
decree for sudi amount as may be found 
due from the defendant to the trust on 
rendition of accounts. 


Sambhat 1976 corresponds to 1919 A.D.” 

3. Daring the pendency of the suit 
and as a matter ol fact immediately 
the service of the summons on B^ 
Sarup and before he could file the wnt- 
ten statement. Bam Sarup di^ on 25- 
2-1952. On an application dated 5-3-igo2 
tiled by the plaintiffs, the respondents 
1-6 herein were brought on record as 
legal representatives of the deceased 
Ram Sarup. Out of these respondents, 
respondent No. 1 is the widow of Ram 
Sarup and respondents 2-6 are the chil- 
dren of Ram Sarup and of whom res- 
pondents 3-6 were minors at that - time. 
Two separate written statements were 
filed in the suit, one by the widow of 
Ram Sarup and the other on behalf ol 
the minor defendants. On the basis of 
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the pleadings, the following issues were 
framed for trial: 

1) Did Bholumal create a public trust 
under his will dated 15-7-1921? What are 
its terms and scope? 

2) Was Ram Sarup, deceased, one of 
the Trustees? Was he charged with the 
maintenance of the trust account? Did 
he maintain accounts and was account- 
able to other trustees? 

3) Were the plaintiffs constituted trus- 
tees along with Ram Sarup, deceased, in 
accordance with the terms of the trust 
by the founder or subsequently by the 
other trustees? 

4) Is the suit maintainable against the 
present defendants now impleaded as 
legal representatives of Ram Sarup, 
deceased, who died during the pendency 
of the suit? 

5) Is the suit within limitation? 

By a judgment and decree dated 4-1- 
1955 the Commercial Sub-Judge, 1st Class, 
Delhi, found all the issues except issue 
No. 5 in favour of the plaintiffs, but dis- 
missed the suit on account of his find- 
ing on issue No. 5. His finding on issue 
No. 5 was that the obligation to accoimt 
was personal to the trustee and came to 
end on his death, and consequently, the 
suit could not be proceeded against the 
legal representatives of the deceased 
trustee. He was further of the. opinion 
that if it was desired to proceed against 
the legal representatives, then the suit 
must be for a specific sum. The appeal 
preferred by the -plaintiffs was dismiss- 
ed by an Addition^ District Judge, Delhi, 
on 12-10-1957. On the point on which 
the trial Court dismissed the suit, the 
Appellate Court came to a different con- 
clusion and stated that the suit could 
have been proceeded against the legal 
representatives. But for two other rea- 
sons, the Appellate Court dismissed the 
suit. 

The first reason was that the accoxmt- 
books of the Trust were handed over by 
the deceased Ram Sarup to the Auditor 
and the Auditor Secretary of the Trust, 
who was no other than the third plain- 
tiff in the suit. Consequently,^ all the 
accounts of the Trust properties were 
fully known to the plaintiffs and they 
could not be allowed to file a suit for 
rendition of accoimts when they could 
certainly, after calculation, file a suit 
for the amount which was actually due 
to them particularly when the legal re- 
presentatives were after all only under 
an obligation to hand over the books of 
the deceased father to the persons ask- 
ing for the accoimts. The second reason 
given by the Lower Appellate Court 
was that the first plaintiff had contended 
that he and the deceased Ram Sarup had 
co-opted plaintiffs Nos. 2 and 3 as trus- 
tees and in the view of the lower Ap- 


peUate Comt, it was not possible to say 
definitely if Ram Sarup had ever con- 
curred in the appointment of plaintiffs 
Nos. 2 and 3 as trustees. Further pending 
me appeal admittedly the first plaintiff 
had resigned his trusteeship. Consequent- 
ly. there was nobody to whom the res- 
pondents herein could be called upon to 
render accounts. 

4. The plaintiffs herein, thereafter, 
preferred the present Second Appeal to 
the High Court of Punjab, Circuit Bendi 
at Delhi. The appeal was disposed of 
by R. S. Narula, J, by an order dated 
30-3-1966. However, by an order dated 
26-5-1966, the learned Judge set aside 
his Order dated 30-3-1966 on the ground 
that the appeal was disposed of with- 
out proper service of notice on some of 
the respondents. It is how the present 
Appeal has come up before me. This 
time, all tiie minor defendants had at- 
tained majority and all of them are re- 
presented before me by counsel 

5. Elaborate arguments were advanc- 
ed before me by counsel on both the 
sides and the points that arise for deter- 
mination are: 

p Whether a trustee can maintain a 
suit for rendition of accounts against a 
co-trustee? 

2) Whether the first defendant Ram 
Sarup was under an obligation to render 
accoimts to his co-trustees in view of the 
powers conferred on him under the 
Trust-deed? 

3) Whether the suit filed by the plain- 
tiffs was not really a suit coming within 
the scope of section 92, Civil Procedure 
Code, and consequently, was not main- 
tai^ble for non-compliance with the pro- 
visions of that Section? 

4) Whether the suit for rendition of 
accounts could be proceeded against the 
legal representatives? 

5) Whether the suit for rendition of 
accounts was not maintainable for the 
reason that the plaintiffs had in their 
possession the books of accounts main- 
tained by the deceased Ram Sarup? 

6) Whether the suit was maintainable, 
and any decree could be passed, against 
the respondents in view of the finding 
of the Lower Appellate Court that plain- 
tiffs Nos. 2 and 3 were not proved to 
have been appointed as trustees and the 
first plaintiff had resigned his trustee- 
ship? 

6. A number of authorities were cited 
by counsel on both the sides with regard 
to these points and I deal with them 
seriatim. With reference to the first 
point, I am of the view that a 
suit by a trustee against his co-trustees 
for rendition of accoimts is maintainable. 
The trial Court in its judgment dealt 
with this point and referred to the au- 
thorities whiii held that such a suit 
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was maintainable. The contention of Shri 
S. L. Sethi, the learned counsel for the 
appellant, was that all the trustees as a 
body are in-charge of the management 
of the Trust, and consequently, each 
trustee is entitled to know the position 
of the accounts relating to the income 
and expenditure of the Trust properties 
and if any one of the trustees is in 
charge of such income and expenditure, 
the other trustees are entitled to call 
upon him to render an account. On the 
other hand. Shri Bhagwat Dayal. ap- 
pearing for respondents Nos. 3 and 4 con- 
tended toat the only right of the co- 
trustees is to be made aware of the slate 
of the accounts and not to call upon the 
other trustee to render an account. I 
am of the opinion that if the right of a 
trustee to be made aware of the state of 
the accounts relating to the trust is to 
be an effective right, the said trustee 
must have the right to call upon the 
other trustee who is in charge of the 
income and expenditure to render an ac- 
count of the same. As pointed by Kumar- 
swami Sastri, J. in Appanna Poricha v. 
Narasinga Poricha. AIR 1922 Mad 17 (F3). 

•'Co-trustees are co-owners of trust 
properties and are In law entitled to be 
In Joint possession of all trust proper- 
ties, whether It be In the form of Im- 
moveables. moveables or cash. It would 
ordinarily render a trustee personally 
liable. If he allowed the cash or move- 
ables. to be in the exclusive possession 
and management of a co-trustee and 
there was mlsapproprlatlorL'* 

Therefore, in my opinion. Ram Sarxm 
was liable to render an account of his 
management of the trust properties to 
his co-trustees. This conclusion Is reallv 
supported by a decision of the Full 
Bench of the Madras High Court in AIR 
1922 Mad 17 and a decision of the Cal- 
cutta High Court in Indu Bhusan Sen 
V. Kiron Chandra Sen, AIR 1940 Cal 376. 
Ihose two decisions concerned themselves 
with the scope of Section 92. Civil Pro- 
cedure Code. Still, they dealt with the 
question of a smt by a trustee against co- 
trustees for rendition of accounts and 
held that such suit was maintainable. 

7. With regard to the second point. 
I am of the opinion that there is nothing 
in the trust-deed which prevented deceas- 
ed Ram Sarup being liable to render 
accounts to the other trustees. Shri 
Bhagwaf Dayal laid emphasis on the pto- 
^^sion■ of the trust-deed that Ram Samp, 
one of the managers, will be authorised 
to realise the rents of the shops pertain- 
ing to Dharmashala and maintain the ac- 
counts of income and expenditure him- 
self. 1 am of the view that this clause in 
the trust-de^ does not support the con- 
tention of the learned counsel. Having 
named lour persona as trustees of the 


trust, the author of the trust named one 
of them to be in day-to-day charge of the 
income and expenditure fipm the shops 
in question. That does not in any way 
affect the joint responsibility of all the 
four trustees in respect of the manage- 
ment and administration of the trust As 
a matter of fact, the clause in the trust- 
deed providing that the managers will 
manage the Dharmashala in every way 
and carry out the repairs and Ram Sarup 
will incur the future expen^ture in con- 
sultation with the other "receivers” (ob- 
viously. there is no other receiver contem- 
plated and. therefore, the expression "re- 
ceivers” used in the trust-deed must 
refer only to the other trustees described 
as managers and ail the counsel appearing 
for the parties agreed on this), will em- 
phasize the joint responsibility of all the 
trustees and negative any independent 
status for Ram Sarup, whidh will be 
destructive of such joint responsibility. 

8. With regard to the third Point 
whether the suit by the plaintiff has to 
fail (or iailure to comply with the provi- 
sions of Section 92. Civil Procedure Code, 
it was urged by the learned counsel for 
the appellants that Section 92 governs 
only suits for vindication of the rights of 
the public in public charitable . trusts, 
that is. it governs only representative 
suits and has no application to suits for 
the indication of anv private right of 
any individual including a co-trustee. In 
other words, the suit contemplated by 
Section 92. Civil Procedure Code, is a 
suit instituted on behalf of the public by 
the Advocate-General or twm members of 
the public with the consentof the 'Advo- 
cate-General for vindication of the rights 
of the public in relation to a public trust 
against the entire body of the trustees of 
such trust. On the other hand, the con- 
tention of the learned counsel for the 
respondents was that in this particular 
case, the appellants had no individual 
right as trustees, and consequently, when 
thgv filed the suit jfor rendition .of jc- 
counts against Ram Sarup. they were 
really seeing to vindicate the right of the 
trust as such or the right of the public 
in the trust, and therefore, the suit fell 
within the scope of S. 92. Civil Procedure 
Code. This argument is really the same 
as the argument that was advanced in 
relation to the contention that Ram 
Sarup had no obligation to render ac- 
counts to his co-trustees in view of the 
express powers conferred on him by the 
trust-deed itselt , 

I have already held that the co-trus-' 
tees had a right to call upon Ram Sarup 
to render an account of the trust pro- 
perties which he was in day-to-daycharge 
of. It is this right which the co-trustees 
had, they were seeking to vindicate when 
they fil^ the present suit for rendition 
of accounts against Ram Sarup. Shri 
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Bhagwat Dayal, appearing for respon- 
dents Nos. 3 and 4, relied upon a decision 
of the High Court of Travancore-Cochin 
in Mathevan Pillai v. Muthia Pillai AIH 
1952 Trav Co 323. In that case, a Bench 
of the Travancore-Cochin High Court 
held that the suit in that case came 
within the scope of section 92, Civil Pro- 
cedure Code. There, three plaintiffs 
claiming to be joint owners and trustees 
of a trust known as Gurupooja Dharmam 
instituted the suit for the removal of the 
first defendant from the trusteeship and 
for a settlement of the accounts for the 
period during which he was in charge 
of the affairs of the trust. 

The allegation in the plaint was that 
by a resolution passed at a meeting of 
the representatives of the founders of 
the trust, the plaintiffs were appointed 
as trustees and were authorised to insti- 
tute the suit against the defendant for 
getting the necessary reliefs. The claim 
of the plaintiffs was that the trust in 
question was really a private trust. It 
is on these facts, the High Court held 
that the suit was within the scope of 
section 72 of the Travancore-Cochin Civil 
Procedure Code corresponding to S. 92, 
Civil Procedure Code of India. The learn- 
ed Judges pointed out that the plaintiffs 
filed their suit on the strength of the 
authorisation granted by the representa- 
tives of the founders of the trust and in 
that situation, it could not be said that 
the suit was for vindication of the per- 
sonal or individual rights of the plain- 
tiffs and on the other hand, the facts 
clearly showed that the plaintiffs had 
brought the suit in a representative capa- 
city and for the advancement of the 
interest of the trust in question and the 
fact that the plaintiffs _ claimed to be 
trustees entitled to be in the manage- 
ment of the affairs of the trust did not 
alter the situation and did not take the 
suit outside the scope of section 92, Civil 
Procedure Code. In my opinion, this 
decision has no application to the facts 
in the case before me and does not sup- 
port the case, of the respondents. There- 
fore, I hold that the suit instituted by 
the appellants did not come within the 
scope of section 92, Civil Procedure 
Code. 

9. The question that was very strenu- 
ously and strongly argued before me 
related to the fourth point whether the 
suit for rendition of accoimts originally 
filed against the deceased first defendant 
could be proceeded against the legal re- 
presentatives. The contention of the coun- 
sel appearing on behalf of the respon- 
dents was that a suit for recovery of 
a specific sum of money from the estate 
of the deceased first defendant can be 
proceeded against the respondents on the 
basis that, the.’ first defendant misap- 
propriated the trust money and the said 


misappropriated amoimt formed part of 
the estate of the deceased in the hands 
of the legal representatives: but a suit 
for rendition of accounts simpliciter can- 
not be continued against the legal re- 
presentatives of the deceased first de- 
fendant; the reason for this is that the 
obligation to render accounts is personal 
to the deceased first defendant and after 
his death that obligation came to an end 
and the legal representatives carmot be 
called upon to render accounts. 

On the other hand the learned coun- 
sel for the appellants submitted that a 
right to obtain rendition of accounts 
against the agent or a trustee or a guar- 
dian does not come to an end with the 
death of the said agent, trustee or guar- 
dian but can be enforced against the 
legal representatives. It may be that the 
method of accounting will differ because 
the legal representatives may not have 
personal knowledge of the affairs, and 
consequently, may not be called upon to 
vouch and explain every one of the 
items in the accounts as the original 
obligee was imder an obligation: but 
that does not mean that the estate of 
■the deceased can escape liability when 
the said estate has benefited from the 
failure of the obligee to render accounts; 
a suit for rendition of accounts under 
such circmnstances is really a suit for 
recovery of specific sum of money after 
taking accounts by the Court in the pre- 
sence of the legal representatives of the 
deceased and the present suit filed by 
the plaintiffs really falls within this 
category. 

10. I may point out here that the 
objection to the continuance of a suit for 
accounts against the legal representatives 
of a deceased agent, trustee, or guardian 
is based upon the contention that the 
obligation to render an accoimt is per- 
sonal to the person concerned and does 
not survive his death and upon a confu- 
sion between the obligation to render an 
account and the method of accoimting as 
such. Decisions of the Calcutta High Court 
in Brijkishore Singh v. Sm. Nazuk 
Bai. AIH 1948 Cal 19. in Profulla Kumar 
V. Sm. Firoza Sudari Dassi, AIR 1951 
Cal 182 and in Panmal Lodha v. Omrao- 
mal Lodha, AIR 1953 Cal 244 and the 
decision of the Allahabad High Court in 
Ghulam Rashid v. Muhammad Abdul Rab, 
AIR 1941 All 187 and the decision of the 
Bombay High Court in Purshottam Vasu- 
deo V. Ramkrishna Go’vdnd, AIR 1945 
Bom 21 and a decision of the Punjab 
High Court in Daulat Ram v. Balak 
Ram 1950-52 Pun LR 182 :(AIR 1950 EP 
250), really support the contention that 
such a suit can be continued against the 
legal representatives. These decisions 
emphasize that the liability to account 
shoiild not be confused -with the method 
of accounting: just as the liability dif- 
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ssed to the trust and once he Bucceedsl 


fers, the method of accounting also dif- 
fers; there cannot be any uniform rule 
in all cases upon such point as to what 
books of accounts should be kept, when 
they should be adjusted and what vou- 
chers should be kept and so forth; the 
obligation to render account in^ves 
duti^ 

a) to keep accounts, 

b) to keep them ready and deliver 
them, 

c) to vouch after delivery to the obligee. 

d) to explain them If explanation la 
needed or called for; 

and that the legal representatives of an 
agent or other person holding a fidu- 
ciary character cannot be directed by the 
Coin! to explain the accounts kept by 
the agent or other person hut there Is no 
inherent impossibility in the performance 
of other acts by the legal representa- 
tives, viz., to deliver the accoxmt papers 
and support them by vouchers left 
behind Ae deceased person: though 
the legal representatives cannot be call- 
ed upon to render an account in the 
technical forensic sense in which the 
agent himself would be liable in ordi- 
nary suit for rendition of accounts, when 
the suit is continued against the legal 
representatives, it is really, for the Court 
to take an account on such materials as 
are laid before it by the parties and de- 
termine what amovint, if any, was due 
to the plaintiffs from the deceased' agent 
or the other person in the fidudaiy 
position. 

IL The decisions have laid down that 
piindple that the legal representatives 
may not be aware and may be totally 
Ignorant of what the deceas^ did with 
reference to the trust properties and 
therefore, the legal representatives can- 
not be called upon to perform the im- 
possible. At the same time, to the ex- 
tent to which the estate of the deceas- 
ed is in the hands of the legal represen- 
tatives, such estate should not be allow- 
ed to escape the liability If the said 
estate has been enriched by any misap- 
propriation committed by the deceased 
lin respect of the trust properties. With 
the restilt, a suit for rendition of ac- 
counts filed against a trustee cannot be 
said to abate with the death of the trustee 
but such - suit can be continued against 
the legal representatives with thediange 
lin the obligation necessarily caused 
the death of the trustee. The obligation 
of the legal representatives will be to 
[produce before the Court whatever books 
land papers and vouchers left behind by 
the deceased and it is thereafter the du^ 
lof the plaintiff to establish what amount 
was r eall y due frcjm the estate of the 
deceased trustee. In other words^ 
Ithe burden is on the plaintiff to esta- 
blish that monies were due by the dece- 


rn establishing that, then the estate of 
the deceased in the hands of the legal 
representatives will be liable to the ex-1 
tent of the amoimt so established. 

Under these circumstances, I am ima- 
ble to accept the contention of the learn- 
ed counsel for the respondents that the 
suit for rendition of accounts filed b; 
the appellants cannot be proceeded against 
the legal representatives either on the 
ground that the obligation to render ac- 
coimts came to an end with the death 
of the first defendant or on the ground 
that it will be impossible for the legal 
representatives to render accounts. As 
I pointed out already, the liability of 
the legal representatives with regard to 
the mode of accoimting will not be the 
same as that of the original trustee and 
they cannot be called upon to account in 
the same sense and in the same manner 
in which their predecessor could be call- 
ed upon to account but that does not put 
an end to the liablhty to pay any amount 
that may be found due to the trust on 
taking accounts by the Court in presence 
of the plaintiffs as well as the legal re- 
presentatives of the deceased 

As a matter of fact, the decision of 
the Supreme Court in Girijanandini Devi 
V. Bijendra Naraln, AIR 1967 SC 1124, 
dearly negatives the contention that the 
obligation to render an account comes to 
an end with the death of the trurtee. In 
that Judgment, the Supreme Court 
observed as follows: 

"But a claim for rendition of account 
is not a personal claim. It is not extin- 
guished because the party who 
an account or the party who is cadled upon 
to accDtmt dies. The Maxim, "actio 
personalis moritur cum persona” a per- 
sonal action dies with the person, has a 
limited application. It operates in a limited 
dass of actions ex delicto such as actions 
for damages for defamation, assault or 
other personal injuries not causing the 
death of the party, and in other actions 
where after the death of the party the 
relief granted could not be enjoyed or 
granting it would be nugatory. An ac- 
tion for accoimt is not an action for 
damages ex delicto, and does not fall 
within the enumerated classes. Nor is 
It such that the relief claimed being per- 
sonal could not be enjoyed after death, 
or granting it would be nugatory. Death 
of the person liable to render an account 
for property received by him does not 
therefore affect the liability of his '• 
estate.” 

Shri Bhagwat Dayal, learned counsel for 
respondents Nos. 3 and 4 sou^t to dis- 
tinguish the above decision on the ground 
that it was a suit between the co-owners 
and a preliminary ' decree for accounts 
was passed before the death of the de- 
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fendant, I have already - referred to the 
observation of Kumaraswami Sastri, J. 
in Appanna Poricha’s case. AIR 1922 
Mad 17 that the co-trnstees are in the 
position of co-owners and consequent- 
ly, this point of distinction sought to be 
made out by Shri Bhagwat Dayal fails. 
The decisions already referred to by me 
clearly negative any distinction being 
made between a suit in which a preli- 
minary decree has been passed before the 
death of the original accoimting party 
and a suit in which no such decree was 
passed. Two other circumstances may 
also support the conclusion that such a 
suit can be continued against the legal 
representatives. 

Section 10 of the Limitation Act ex- 
pressly contemplates a suit against the 
legal representatives of the trustee in 
respect of an express trust, for the pur- 
pose of following the trust property or 
■fce proceeds thereof, or for an accoimt of 
such property or proceeds. Section 306 
of the Indian Succession Act, 1925, after 
having provided that all demands and 
all rights to prosecute or defend any 
action or special proceeding existing_ in 
favour of or against a person at the time 
of his decease, survive _ to and against 
his executors or admini^ators express- 
ly except causes of action for defama- 
tion, assault, as defined in the Indian 
Penal Code, or other personal injinies 
not causing the death of the party, and 
also cases where, after the death of 
the party, the relief sought could not be 
enjoyed or granting it would be nugatory. 

It is pertinent to point out that the suit for 
accoruits is not one that has been ex- 
cepted by this Section. 

As a matter of fact, a Bench of the 
Calcutta High Court in the_ decision al- 
ready referred to by me,_ viz., AIR 1948 
Cal 19, relied upon this circumstance 
as a ground for holding that a suit for 
accounts can be continued against the 
legal representatives. Therefore, I hold 
that the suit in the present case can be 
proceeded against the present respon- 
dents before me. 

12. In this connection, two fiuther 
points were made on behalf of the res- 
pondents. The first point was that in this 
suit the plaintiffs had prayed for recovery 
of a sum of money in their favour and 
the plaintiffs and the first defendant 
being co-trustees, all of them were en- 
titled to the cu^ody of the money as 
the property of the trust, and therefore, 
the plaintiffs could not ask for a decree 
for payment of money to them alone. 
There are two answers to this point. 
The first is that the plaintiffs did not 
ask for payment of money to them. They 
filed the suit as trustees of the trust in 
question and all that they wanted was 
that the money belonging to the trust - 
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but in the_ hands of the first defendant 
without being accounted for as the 
money of the trust, should be brought 
mto the accoimt of the trust. In other 
words, the money should be paid to the 
trust. The second answer is that this 
contention will not be open to the res- 
pondents after the death of the first de- 
fendant. As against the respondents, the 
plamtiffs will be the trustees and will be 
entitled to the possession of the money, 
since the respondents do not claim to be 
the trustees of Dharmashala in question. 
Therefore, I do not see any substance in 
this point. 

The second point is that the suit as 
framed was not for recovery of money 
but was simply for rendition of ac- 
counts, _ and therefore, cannot be proceed- 
ed against the respondents. I have al- 
ready extracted the prayer contained in 
the plaint and that prayer included a 
decree for the money due from the first 
defendant to the trust on rendition of 
accounts. Further, in paragraph 11 of the 
plaint, it was alleged that without ac-- 
counts being rendered, it was not pos- 
sible for the plaintiffs to estimate the 
exact amount due to the trust firom the 
defendant but a rough estimate of the 
said amount due from the defendant to 
the trust was about Rs. 32,000/-. Thus, 
the plaint contained a specific averment 
that money was due from the defendant 
to the trust and sought a decree for pay- 
ment of that money. Consequently, I 
am unable to accept the contention of 
the learned counsel that the suit as fram- 
ed could not be proceeded against the 
respondents. 

13. The fifth of the points I had al- 
ready enumerated relates to the conten- 
tion that the suit for rendition of ac- 
counts was not maintainable since the 
plaintiffs had in their possession books 
of accoimts maintained by the deceased 
first defendant. This contention was 
based upon the evidence of the first plain- 
tiff and the Auditor as PWs 1 and 2 and 
the report of the Auditor marked 'Ex. 
P16.’ The case was that the deceased 
Ram Saipp had handed over the Bahi 
Khata maintained by him in relation to 
the trust to the Auditor who in tmn had 
handed it over to the Secretary of the 
Trust. The evidence of PW 1, viz., the 
first plaintiff, in this behalf is as fol- 
lows; 

"Mr. Saxena was appointed an Audi- 
tor for taking accounts from Ram Sarup. 
Ram Sarup gave the account books to 
him but he did not explain the accounts 
or produce any vouchers to support them, 

XX XX XX 

The Bahi Khata given by Ram Sarup 
must be with the Auditor. 1 have not 
seen it. I do not know what accounts it 
contained because I have not seen them. 
Nor can I say in whose hand it is.” 
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Shri Saxena mentioned herein refers to 
Shri H. C. Sirivastava, the Auditor who 
had given evidence as PW 2. The rele- 
vant evidence of Shri Srivastava as 
PW 2 is as follows: 

*'BhoUu Mai Dharmashala Tr\ist ap- 
pointed me auditor to check their_ ac- 
coimts. Those accounts were maintained 
by Ram Sarup. Long after my appoint- 
ment Ram Sarup brought me a bahL He 
did not produce any supporting vouchers 
nor did he show me his own account 
broks from which he stated that the 
bahi produced before me had been pre- 
pared. I put in my rejwrt Ex. P 16. the 
forwardii^ letter is P 15. 1 forward- 
ed these along \rith the bahi to the 
Trust Secretary Mr. Premjas Rai 

XX XX XX XX 

He brought the bahi himself with one 
attendant. I ^d not record his statement. 

I have no documentary evidence to show 
that the bahi was produced by him. That 
bahi was for 31 years.” 

In Ex. P16, which was the report of the 
Auditor, the same position was reiterat- 
ed in addition to painting out a number 
of defects with regard to the accounts 
said to have been produced by the deceas- 
ed Ram Sarup. It Is on the basis of 
this evidence, the respondents contended 
that the books of accounts having been 
produced by the deceased Ram Sarup 
mmself and they being in the possession 
of the plaintiffs themselves, if at all the 
plaintiffs wanted to pro c eed against the 
respondents, the suit must be only (or 
the recovery of a specific sum of money 
arrived at after going through the said 
accounts and not for the rendering of 
accounts as such. It is not dis^t^ 
before me that the bahi is in the cus- 
tody of the plaintiffs. On lQ-1-1955, an 
application was tiled by the plaintiffs 
before the Commercial Sub-Judge. Delhi, 
for the return of the said bahi and the 
learned Sub-Judge on 11-1-1955 ordered 
the return of the same on the plaintiffs 
furnishing an undertaking to produce the 
same as and when required. However, 
the evidence pointed out above makes it 
clear that the deceased Kam Sarup told 
the Auditor that he prep a red the bahi 
from his own account-books and the 
deceased Ram Sarup did not produce any 
supporting vouchers before the Auditor. 
Consequently, for the purpose of faking 
accounts correctly, it may be necessary 
to examine the said personal accounts of 
Ram Sarup and the vouchers. If the said 
vouchers and the personal accoimts are 
available, it will be the duty of the res- 
pondents to produce them before the 
Court. Comequently. simply on the 
ground that the bahi is in the custody 
of the plaintiffs themselves, it cannot be 
said that the suit for accounts as filed 
1 by the plaintiffs cannot be. proceeded 
■ against the respondents. Further, the suit 


is for recovery of any money that may 
be found due by the first defendant to 
the trust on tai^g accounts and that 
money can come only out of the estate of 
the deceased first defendant in the hands 
of the respondents and hence the suit has 
necessarily to be proceeded against the 
respondents. 

Coming to the sixth point, I may 
mention that this point is based upon a 
finding of the first Appellate Court, 
which is as follows: 

'lly attention was also invited by the 
counsel for the respondents that , the 
plaintiffs 2 and 3 had never been ap- 
pointed as trustees of the proper^ and 
could not file the suit or prosecute the 
appeal. Regarding third plaintiff Bam 
Parshad, it was stated that he had ceased 
to be a troistee during the trial of this 
appeal and had no interest left in 
demanding the accoimts. I have heard 
the learned counsel on this point and in 
my opinion it Is very difficult to rebut 
this argument. According to Ram Par- 
shad. he and Ram Sarup deceased had 
co-opted the other two trustees who 
were platetiffs in the case as Wd down 
in the will of Bholuram. However, there 
was very little proof if Ram Sarup had 
sijbscribed to these appointments. The 
resolutions Exts. P2 and P3 are merely 
sought to be proved by the bare state- 
ment of Ham Prashad whereas in rebut- 
tal we’ have the statements of couple 
of witnesses and the handwriting exp^ 
to show that the signatures on these 
resolutions were not that of Ram Sarua 

1 am afraid it is not pt^ble to say defi- 
nitely if Ram Samp had ever concurred 
in the appointnsent of Rameshwar Sarup 
and Premjas RaL The third trustee had 
gone out of the picture voluntarily and 
there was therefore, no question of tak- 
ing any accounts of the tmst property 
said to have been entrusted to Ram Sarup 
some more than 30 years ago.” 

Three factors emerge from the paragraph 
quoted above. One is the fin ding of the 
lower Appellate Court that the plaintiffs 

2 and 3 were not validly appointed as 
trustees of the Dharmashala In question. 
The second is that the fiirt plaintiff had 
resigned his trusteeship. The third is 
that in view of the fact that none of the 
three plaintiffs is'trustee at this moment, 
there is no liability on the part of the 
respondents to render any account to 
anybody. The finding that the plaintiffs 
2 and 3 were not validly appointed aa 
trustees was not challenged before me, 
€)n the other hand, that was accepted 
by the first plaintiff since it was re- 
presented to me by Shri Sethi, appear- 
ing for all the three appellants-plaintifti 
that subsequent to the decision of the 
lower Appellate Court, the first pl^n- 
titf purporting to exercise his powers as 
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the sole sui^dving trustee, had appoint- 
ed plaintiffs Nos. 2 and 3 as trustees of 
the Dharmashala. Consequently, plain- 
tiffs Nos. 2 and 3 could not have any 
cause of action against the first defen- 
dant and cannot have any cause of 
action against the respondents, because, 
if at all they can be said to be the trust- 
ees, they became trustees only by virtue 
of their appointment as trustees by the 
first plaintiff after the decision of the 
lower Appellate Court in this case, and 
therefore, the respondents are not imder 
any obligation to render any accounts 
to the said two plaintiffs, with the result 
the appeal preferred by them must be 
dismissed. 


15. With reference to the resignation 
of the first plaintiff as a trustee of the 
Dharmashala, it is contended by Shn 
Sethi, the learned counsel, that his rea- 
gnation win not deprive him of lus right 
to ask for accounts from the first de- 
fendant and after his death from the res- 
pondents herein. The basis of his conten- 
tion is two-fold. Firstly, even if he had 
ceased * to be a trustee, for the period dur- 
ing which he was a trustee, as a co- 
trustee along with the first defend^t, 
he had a right to call upon the first de- 
fendant and after his death, the respon- 
dents herein, to render accosts to him 
since his Uability to the beneficiaries 
jointly with the first defendant remain- 
ed intact. The second aspect was that 
even though the first defendant resign- 
ed his trusteeship, in law there is no 
effective and valid resignation, ^d con- 
sequentiy. the first plaintiff continued to 
be the trustee. He inyited _my attention 
to the principles contained in Section 4o 
of the Indian Trusts Act, which is as 
follows: 

•'46. Trustee cannot renounce after ac- 
ceptance: 

A trustee who has accepted the trust 
cannot afterwards renoimce it ^cept (a) 
with the permission of a principal CivU 
Court of original jurisdiction, or (b) ii 
the beneficiary is competent to contract, 
with his consent, or (c) by virtue of a 
special power in the instrument of trust. 

The argument of the learned counsel wa s 
that even though this Section in ten^ 
does not apply to the pubhc ^antable 
trusts, still the principles contained m 
that Section will be applmable to 
the case of the public charitable trusts. 
For this purpose, the learned counsel 
placed strong reliance on the following 
passage occurring in the judgment of the 
Supreme Court in Abdul Kayum v. Mul- 
la Alibhai AIR 1963 SC 309: 


"It is true that Section 1 of the Indian 
Trusts Act makes provisions of the Act 
inapplicable to public or private religi- 
ous or charitable endowments; and so. 


these sections may not in terms apply 
to the trust now in question. These sec- 
tions however embody nothing more or 
less than the principles which have been 
applied to all trusts in all coimtries. The 
principle of the rule against delegation 
with which we are concerned in the pre- 
sent case, is clear: a fiduciary relationship 
having been created, it is against the 
interests of society in general that such 
relationship should be allowed to be ter- 
minated unilaterally. That is why the 
law does not permit delegation by a 
trustee of his functions, except in cases 
of necessity or with the consent of the 
beneficiary or the authority of the trust 
deed itself; apart from delegation 'in the 
regular course of business,’ that is, all 
such fimctions which a prudent man of 
business would ordinarily delegate in 
connection with his own affairs.” 

It is pertinent to point out that their 
Lordships of the Supreme Court, made 
the above observation, after quoting Sec- 
tions 46 and 47 of the Indian Trusts Act. 
It is with reference to this, Shri Sethi 
argued that the mere submission of 
resignation by the first plaintiff did not 
amount to his ceasing to be a trustee of 
the trust in question and as matter of 
fact, in view of the finding of the lower 
Appellate Court that plaintiffs Nos. 2 
and 3 were not validly appointed as 
trustees, there would be nobody to ac- 
cept the resignation of the first plaintiff 
and there would be none to act on be- 
half of the trust. Shri Sethi further sub- 
mitted that notwithstanding the resigna- 
tion, the first plaintiff continued to act 
as a trustee even till this day and by 
virtue of his powers as the sole surviv- 
ing trustee, he appointed plaintiffs Nos. 2 
and 3 as trustees after the decision of the 
lower Appellate Court. However techni- 
cal the arguments of Shri Sethi be, I am 
of the opinion that this smt cannot be 
dismissed simply on the ground that the 
first plaintiff had submitted his resigna- 
tion. Both on the ground that for the 
period he was the tnistee he had a right 
to call upon the first defendant and after 
his death the respondents to render ac- 
coimts of the trust property and on the 
ground that notwithstanding his resigna- 
tion, the first plaintiff had not ceased 
to be a trustee. I hold that the suit was 
not liable to be dismissed and it can be 
proceeded against the respondents here- 
in. 


16. Lastly, it was urged by Shri Bhag- 
wat Dayal that the decree for accounts 
is only a discretionary relief and conse- 
quently the Comrt in the exercise of its 
discretion should refuse to grant accounte 
ing for such a long period and restrict 
it for a reasonable period. In support of 
this submission of his, the learned coun- 
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sel relied upon the foUowinK passage oo* 
curring at page 385, Volume IV of Hals- 
bury’s X^ws of England, 3rd Edition: 

"The general rule is that, in the ab- 
sence of special circumstances, accounts 
are to be taken against the trustees from 
the date at which the misapplication 
commenced. Each case is, however deta- 
ded on its merits at the discretion of 
the Court, and therefore, the dates to 
which accoimts against charity trustees 
are carried back differ vridely. The Court 
may decline to direct an account where 
the litigation would be expensive and the 
benefit to the charity problematical or 
trifling.” 

The learned counsel also relied upon a 
decision of the Andhra Pradesh High 
Court in Gutha Hariharabrshman v. 
Doddappaneni Janikiramaiah, AIR IdSS 
Andhra 18, where the account was ask- 
ed for a period of 37 years and the Court 
in exeitise of its discretion directed the 
accounts to be taken for a period of six 
years from 1938, In this case, as I point- 
ed out already, the plaintiffs had asked 
for accounts from 1919 onwards. On the 
very face of It, the plaintiffs cannot ask 
for accounts from 1919 onwards since the 
author of the trust ^ed only in 1921 
and the first defendant could be said to 
have taken charge as a trustee xmder the 
trust-deed only in 1921 and he was lia- 
ble to render accoimts only from the 
date he took charge and not earlier. 
Apart from this, in this case, I do not 
consider that there is any justification 
for restricting the period of accounting. 
After all, the liability of the respon- 
dents as legal representatives of the 
deceased iii^ defendant is not going to 
be an onerous one in this behalf and 
their liability is much lighter than the 
habllity of their predecessor, viz., deceas- 
ed Ram Sarup. 

17. Under these circumstances. I allow 
the present Second Appeal as far as 
the first appellant is' concerned and dis- 
miss the appeal of the appellants Zand. 
S^tinst the respondents. I set aside the 
judgments and decrees of the Courts 
below and direct that a preliminary 
decree for rendition of accounts be 
passed imder Order 20 Rule 16 of the 
Civil Pro^dure Code against the estate 
of the deceased Bam Sarup in the bands 
of his legal representatives, the respon- 
dents in this appeal, for the purpose of 
ascertaining the amoxmt of money due to 
or from the deceased to the trust in 
question. Ilw following directions are 
given under Order 20 Rule 17 of the 
Code: 

(i) The trial Court shall appoint a 
Onmidssioner for taking accounts, fix 
his remuneration and give him necessary 
directions in this behalf not inconsistent 
with the directions herein given. 


(il) The defendants-respondents will be 
called upon to produce all accounts) 
papers and vouchers relating to the 
trust, maintained and left behind by the 
deceased Ram Sarup as may be availa- 
ble with the defendants-respondentswith 
reference to the period commencing frcoi 
the date when the deceased Ram Saniu 
took charge as trustee under the trus^ 
deed and ending with the date of his 
death- But no adverse inference can be 
drawn against them for non-production 
unless it is proved that they are availa- 
ble and the defendants-respondents are 
deliberately withholding any of them- 

(iii) If the defendants-respondents do 
not produce the hooka of accounts, vou- 
chers or dociments relating to the trust 
or produce only a part, the Court will 
beat liberty to investigate and find out 
whether they or any one of them are 
or is withholding the same and in the 
event of a ^ding to that effect, draw 
sudi inferences as it thinks proper. 

(iv) The defendants-respondents w^ 
not be under an obligation to explain 
any entry in the accounts and vouch for 
any part of account but if they or 
any of them, are or is able to so ex- 
plain or vouch for, they or he may do 
so. 

(v) If books, documents, papers and 
vouchers are produced, the first plain- 
tiff-appellant will be at liberty to prove 
that they are, upt proper books, docu- 
ments. papers and vouchers or that the 
contents.lhereol are not correct or that 
the items are not true. The onus In this 
behalf will be on the first plaintiff-ap- 
pellant. If the first plaintiff-appellant 
does so. the defendants-respondents can 
answer the challenge if they so desire. 

(vi) If the first plaintiff-appellant 
daims any particular amoimt with refer- 
ence to the accounts from the estate of 
the deceased Bam Sarup, the burden of 
proving that any such amount was due 

• to the trust by the deceased Ham Sarup 
will be on the first plaintiff-apnellant 
-and the legal representatives will have 
the right to adduce evidence and ans- 
wer. 

(vii) It would be open to any of the 
parties to move the trial Court for such 
other direction to the Commissioner 
tmder Order 20 Rule 17 of the Civil 
Procedure Code as may become neces- 
sary, during the course of the proceed- 
ings before the Commissioner, in the cir- 
cumstances of the case. 

There will be no order as to costs in this 
Second Appeal 

18. Before parting with this case, I 
must make one observation with regard 
to the conduct of the fi^ appell^t- 
plaintiff. He was one of the trustees ap- 
. pointed under the trust-deed itself. From 
1921 till towards the end of 1951, he did 
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not care to take any proceedings for 
obtaining accoimts from liie first defen- 
dant and practically just before the death 
of the first defendant, he filed the pre- 
sent suit against the first defendant. 
Subsequently, he resided his trustee- 
ship and notwithstanding the resigna- 
tion, is continuing to act as a trustee. I 
consider that such a conduct on the part of 
the first appellant-plaintiff makes_ him 
imfit to be a trustee of a public charitable 
trust. Further, it is admitted by his 
coimsel that he continues to act as a 
trustee and has appointed plainl^s Nos. 
2 and 3 as co-tru^ees along with him. 
Such a situation in which the first ap- 
pellant-plaintiff and his two nominees 
are in sole charge of the trust will not 
be in the interests of the trust and in 
my view, this is a fit case in which a 
scheme for proper administration of the 
trust should be framed imder Section 92, 
Civil Procedure Code. I am making this 
observation in the interests of the trust 
which is a public charitable trust and 
in the light of the facts that emerged in 
this appeak 

AGJ/D.V.C. Appeal of first appel- 

lant allowed. Appeal 
of second and third 
appellant dismissed. 


AIR 1969 DELHI 85 (V 56 C 15) 
full BENCH 

L D. DUA, C. J., S. K. KAPUR 
AND S. N. ANDLEY, JJ. 

Begum Aftab Zamani, Petitioners v. 
Shri Lai Chand Khanna, Respondents. 

R. F. A. (O. S.) No. 10 of 1968, D/- 
31_5-1968, from order of Hardayal Hardy 
J., D/- 30-10-1967. 

(A) Delhi High Court Act (1966), S. 10 
— CivU P. C. (1908), S. 2 (9) -7 Judg- 
ment — Meaning of 'judgment m Civil 
P. C. not helpful in ascertaining mean- 
ing of 'judgment* in S. 10. (Para. 2) 

(B) Letters Patent (Lahore), Cl. W — 
'Judgnient’, meaning of explained— Delhi 
High Court Act (1966), S. 10— Words and 
Phrases — Judgment — Letters Patent 
(Bom., Cal and Mad), Cl. 15 — Civil P.C. 
(1908), Ss. 2 (2) and 2 (9). 


The Letters Patent, when provi(tog 
for appeals from judgments contemplate 
judgments which have both the_ effect 
of a decree as defined in the Civil Pro- 
cedure Code and of such order as may 
affect the merits of a controversy be- 
tween the parties by determinmg some 
disputed right or liability. A judgment 
may thus be either final or preliminary 
or interlocutory. In order to decide whe- 
ther an adjudication should be treated 

GL/IL/D211/68 


as judgment” within the meaning of 
Clause 10 of the Letters Patent (Lahore) 
regard should be had not to the form 
the adjudication but to its effect upon 
the suit or the_ civil proceeding in which 
it is made. If its effect, whatever its form 
and whatever the nature of the proceed- 
mg in which it is made, is to put an end 
to the suit or proceeding, or if its effect, 
if not complied with, is to put an end to 
me suit or proceeding, the adjudication 
IS indisputably a "judgment” within the 
meaning of this clause. Other decisions or 
determinations adjudicating upon a disr 
puted controversy on the merits in a suit 
or proceeding may also appropriately 
fall within the contemplation of the 
word "judgment”. Each case would thus 
depend on its own peculiar facts and cir- 
cumstances. (Para 4) 

(C) Delhi High Court Act (1966), S. 10— 
Court-fees Act (1870), Sch. I, Art. 1, Sch. 
H, Art. 11 — Judgment of Single Bench 
is appealable under S. 10 — Determina- 
tion of Court-fee on appeal — "Judg- 
ment,” meaning of explained. 

Section 10 of the Delhi High Com^ 
Act in the background of the statutory 
scheme could neither have been intend- 
ed to restrict the right of appeal only 
to final judgments disposing of the entire 
suit, nor could have been intended to 
extend to all orders made during the 
course of trial, however ministerial or 
procedural in their nature or ineffectual 
on the rights of the parties. The Delhi 
High Court Act does not define either 
"judgment” or "decree”. It merely makes 
the judgment appealable under S. 10. To 
be appealable the judgment, broadly 
stated, must be more than a mere state- 
ment given by the Judge of the grounds 
of a decree or order; in other words, it 
must contain or embody a decision on a 
dispute affecting the merits as well 
Where the judgment conclusively deter- 
mines rights of the parties with regard to 
the matters in controversy in the suit 
and embodies in itself the formal 
expression of the adjudication merely 
because as the result of the adjudi- 
cation, it purports also to grant a decree, 
would not deprive the judgment of the 
characteristics of a decree for the purpose 
of the Court-fees Act. For the purpose of 
court-fee therefore, the Court will have 
to consider in each case whether tiie 
judgment falls within the contemplation 
of Article 11, Schedule H of the Court-fees 
Act, because of its not counting to_ a 
decree in the sense of finally disposing 
of a suit or an order having the force 
of a decree or whether it is a judgment 
which, without so amounting, otherwise 
materially affects the rights of the par- 
ties so as .to give rise to a right of ai> 
peal under section 10 of the Delhi High 
Court Act. If the judgment does not fall 
under Art. 11 of Sch. H the appeal 
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would be governed by Art. 1 of Sch. L 
Where the judgment, besides embodying 
a decision on a di^te affecting the 
merits, also contains all the criteria of 
a decree, the case quite clearly falls 
within the purview of Article 1, Sche- 
dule I of the Court-fees Act and is 
subject to payment of ad valorem court- 
fee. C^e Law Reviewed. (Paras 5, 6, 7) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 Mad 1 (V 55) - 
ILR (1967) 3 Mad 227 (FB), 
Palaniappa v. M. R. Kriahnamurthy 8 

(1966) AIR 1966 Mys 150 fV 53)= 

(1965) 1 Mys LJ 557, Dundappa 
V. S. G. Motor Transport Co. (P) 

Ltd. 8 

(1966) AIR 1966 Punj 185 (V 53) = 

ILR (1966) 2 Punj 38 (FB). 

Rajinder Parshad v. Punjab State 8 

(1965) AIR 1965 SC 507 (V 52) = 

(1964) 1 SCR 717, Shankarlal v. 
Sbankarlal Poddar 8 

(1964) AIR 1964 Raj 202 (V 51) = 

ILR (1964) 14 Raj 354. Vastulal 
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(1963) AIR 1963 SC 946 (V 50) - 
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V. Dr. Vijai Anand 8 

(1960) AIR 1960 Cal 190 (V 47), 

Union of India v. Rhetra Mohan 8 
(I960) AIR 1960 Cal 582 (V 47)- 
64 Cal WN 861. Mohd. Felumeah 
V. S. Mondal 8 

(1957) AIR 1957 Punj 32 (V 44) « 

ILR (165?) Punj 142, Kanwar 
Jagat Bahadur Singh v. Punjab 
State 8 

(1956) AIR 1956 Bom 563 (V 43)- 
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(1956) AIR 1956 Pat 325 (V 43)- 
ILR 35 Pat 499 (FB). Kanak Sunder 
Bibi V. Ram Lydian Pandey 8 

(1955) AIR 1955 Pat 56 (V 42)- 
ILR 33 Pat 974, Gobind Lai v. 
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(1947) AIR 1947 Nag 159 (V 34) - 
ILR (1947) Nag 51, Bhiwara v. 

Mt. Renu^ 3 

(1946) AIR 1946 Oudh 254 (V 33)- 
ILR 21 Luck 444. Irshad Husain 
V Bakhshis Husain 8 

(1945) AIR 1945 Lah 146 (V 32)- 
221 Ind Cas 114 (FB). Offidal 
Liquidator v. M. U. Qureshi 8 

(1938) AIR 1938 All 50 (V 25)- 
ILR 1938 All 181. Ram Prasad v. 
Triloki Nath 8 

(1935) AIR 1935 Rang 267 fV 22) = 

156 Ind Cas 318. Dayabhai Jiwan- 
dag V. Murugappa Chettyar 3 

(1933) AIR 1933 Pat 139 (V 20)= 

ILR 12 Pat 202, Banwari Lai v. 
ShukruUah 3 


(1928) AIR 1928 Lah 904 (V 15)- 
ILR 10 Lah 132, Shibba Mai v. 

Hup Narain 3 

(1925) AIR 1925 PC 155 (V 12)- 
23 All LJ 555, Sevak Jeranchod 
Bhogilal V. Dakore Temple Com- 
mittee 3 

(1922) AIR 1922 Lah 185 (V 9) - 
77 Ind Cas 327, Firm Badri Das 
Jankidas v. Mathanmal 3 

(1920) AIR 1920 Lah 326 (V 7)- 
ILR 1 Lah 348, Gokal Chand v. 
Sanwal Das 8 

(1915) AIR 1915 PC 116 (V 2) - 
ILB 42 Cal 914, Ahmed Musaji 
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Avadh Behari. for Petitioners: F. C. 
Bedi with S, P, AggarwaL Parkash 
Narain with A. B. Shahrya, for Col- 
lector. for Respondents, 

INDER DEV DUA, C. The question 
which this Full Bench is called upon to 
decide relates to the amount of court- 
fee payable on appeal presented by an 
aggrieved party under section 10 of the 
Delhi High Court Act (hereafter called 
the Act) against the judgment of a leam- 
ed Single Judge of this High Court given 
In the exercise of ordinary original dviJ 
jurisdiction conferred by the Act, to a 
Division Court thereof. Section 10 may 
now be read; 


'10. Powers of Judge:’ (1) Where a 
Single Judge of the High Cotirt of Delhi 
exercises ordinary Original civil juris- 
diction conferred by sub-section (2) of 
section 5 on that Court, an appeal shall 
lie from the judgment of the single Judge 
to a DI^^s5on Court of that High Court 
(2) Subject to the provisions of sub-sec- 
tion (1) the law in force immediately 
before the appointed day relating to the 
powers of the Chief Justice, singie Judges 
and Division Courts of the High Court 
ot Pimjab and with respect to all mat- 
ters ancillary to the exercise of those 
powers shall, with the necessary modi- 
fications, apply in relation to the High 
Court of DelhL” 


The distinctive features of this provi- 
sion are that it provides for an appeal 
from a judgment and not from a decree 
and the appeal lies from the judgment 
of a Single Judge to a Division Court 
of the same High Court. It is worth not- 
ing that the judgment of a Single Judge, 
as that of the Division Court on ao- 
peaL acting within their respective juris- 
dictions. are both considered to be judg- 
ments of the High Court The contro- 
versy. we may point out centres round 
a very narrow point. It is agreed, and Is 
common case of the parties, that If court- 
fee is not payable in accordance with 
Article 11. Schedule II of the Court 
Fees Act then it would indisputably fsU 
within the purview of Article 1 of Sche- 
dule I. which provides for payment of 
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ad valorem court-fee computed on the only confined to the scope and effect of 
^ount or value of the subject matter these two Articles. These articles, so far 
in dispute on appeal. We are therefore, as relevant, may now be read: 

COURT-FEES ACT. SCHEDULE L 
Ad valorem fees. 


Number Proper Fee 


1. Plaint written state- 
ment pleading a set off or 
coimter-claim or memoran- 
dum of appeal (not other- 
wise provided for in the 
Act or of cross-objection 
presented to any civil or 
Revenue Court except those 
mentioned in column 3.” 

It is not necessary to reproduce the 
remaining contents of columns 2 and 3 


II. Memorandum of ap- 
peal when the appeal is not 
from a decree or an order 
having the force of a decree,' 
and is presented — 


In this case also, it is not necessary to re- 
produce the contents of column^ 3. Suffice 
it to say that the court-fee is a fixed 
amoimt. The short argument on behalf 
of the appellant is that the present ap- 
peal is not from a, decree or from an 
order having the force of a decree and, 
therefore, it falls within Article 11 of 
Schedule II and not within Article^ 1, 
Schedule I, which, for our purpose, is a 
residuary Article. It is added that read- 
ing these -two Articles together it must 
follow that Article 1, Schedule I, so_ far 
as -appeals are concerned, is confined 
only to appeals from decrees eind orders 
having the force of decrees. The cogency 
of this argument depends on the mean- 
ing of the word , "judgment" used in sec- 
tion 10 of the Act. No , decision direct- 
ly covering the construction of this sec- 
tion has been brought to our notice, but 
by way of analogy, reference has been 
made to the decisions construing the 
meaning of the word 'Judgment’ occurr- 
ing in clause 10 of the Letters Patent 
of, the High Court of Judicature at 
Lahore and in clause 15 of the Letters 
Patent constituting the High Courts of 
Judicature at Calcutta and Bombay. 
Reference has also been made to the 
definitions of the words "judgment” and 
"decree” contained in section . 2 (9) and 
(2) respectively of the Civil P. C. We 
.shall .have to see, among other things. 


When the amount or » » * 

value of the subject-mat- 
ter in dispute does not 
exceed 

■ as 


because it is only the contents of column 
1 which require construction. 


(a) to any civil Court • » * 
other than a High Court, or 

to any Revenue Court or 
Executive Officer other than 
the High Court or Chief 
Controlling Revenue or Exe- 
cutive Authority; 

(b) To a High Court or 
Chief Commissioner, or other 
Chief Controlling Executive 
or Revenue Authority.” 

as to how far these definitions are help- 
ful in construing the word "judgment” 
as used in section 10 of the Act. 

2. Turning first to the definitions as 
contained in the Code, it may be point- 
ed out that those definitions, as the 
opening part of 'section 2 suggests, are 
confined to the Code itself and are in 
addition subject to repugnancy. Now, ac- 
cording to the scheme of the Code, as is 
discernible from Part VU, it is only 
decrees and certain orders which are 
made appealable and the word "judg- 
ment”, as defined in section 2 (9), mere- 
ly means the statement given by the 
Judge of the grounds of a decree or 
order. The scheme of section 10 of the 
Act is clearly different and quite obvi- 
ously, the definitions of the Code can- 
not have any direct bearing on the pro- 
blem we are required to solve. 

3, Let us now turn our attention to 
clause 10 of the Letters Patent of the 
Lahore High Court. It reads as under: 

"10. And we do further ordain that an 
appeal shall lie to the said High Court 
of Judicature at Lahore from the judg- 
ment (not being a judgment passed in 
the exercise of appellate jurisdiction’ in 
respect of a decree or order made in the 
exercise of appellate jurisdiction by a 
Court subject to the superintendence of 
the said ffigh Court, and not being an 
order made in the exercise of revisional 
jurisdiction and not being a sentence or 
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order passed or made in exercise of the 
power of superintendence under the 
provisions of Section 107 of the Gov- 
ernment of India Act, or in the exer- 
cise of criminal jurisdiction) of one 
Judge of the said High Court or one 
Judge of any Division Court, pursuant 
to section 108 of the Government of 
India Act, and that notwithstanding any- 
thing hereinbefore provided an app^ 
shall lie to the said High Court from a 
judgment of one Judge of the said High 
Court or one Judge of any Division 
Court, pursuant to Section 108 of the 
Government of India Act, made on or 
after the first day of February, one 
thousand nine hundred and twenty-nine 
in the exercise of appellate jurisdiction 
in respect of a decree or order made in 
the exercise of appellate jurisdiction by 
a Court subject to the superintendence 
of the said High Court where the Judge 
who passed the judgment declares that 
the case is a fit one for appeal: but that 
the right of appeal from other judg- 
ments of Judges of the said High Court 
or of such Division Court shall be to us, 
Our Heirs or Successors in Our or Their 
Privy Council, as hereinafter provided.” 
Clause 15 of the Calcutta, Bombay and 
Madras High Courts is Identical, and be- 
ing substantially to the same effect, need 
not be reproduced. The word "judgment” 
in this clause has been construed some- 
what liberally and it is not synonymous 
with a decree, final or preliminary, in a 
suit. 

Shrl Parkash Karain, the learned coun- 
sel for the Union of India, has however, 
drawn our attention to a decision of the 
Privy Council In Sevak Jeranchod 
Bhogilal v. The Dakore Temple Com- 
mittee. AIR 1925 P. C. 155. in which the 
term "judgment” in the Letters Patent 
has been construed, to mean, in civil 
cases, a decree and not a judgment in 
the ordinary sense. The language used In 
the decision of the Privy Council is 
somewhat general, though the Judicial 
Committee was apparently concerned 
only with clause 39 of the Letters Patent 
of the Bombay High Court. Following 
this decision, a Division Bench of the 
Patna High Court in Gobind Lai v. 
Administrator-General of Bihar, AIR 
1955 Pat 56. observed that if one of the 
parties comes and asks the Judge of the 
High Coimt to recall his earlier order 
under his power of review or under his 
Inherent power, and the Judge merely 
refuses to take any steps in the matter, 
then such an order is not a judgment 
within the meaning of clause 10 of the 
Letters ' Patent. 

An earlier Bench decision of the same 
High Court also seems to have taken 
a similar view in Banwari > Lai v. Shu- 
krulla^ AIR 1933 Pat 139. The Privy 
Council decision seems also to have been 


followed by the Rangoon High Court In 
Dayabhai Jiwandass v. Murugappa Chet- 
tyar, AIR 1935 Rang 267, and by the 
Nagpur High Court in Bhiwara v. Mt 
Renuka, AIR 1947 Nag 159. As noticed 
earlier, the Privy Council was concern- 
ed with clause 39 and not clause 15 of 
the Bombay High Court. The phraseology 
of clause 39, it is not disputed, is mate- 
rially different from clause 15, and in- 
deed this distinction has been noticed by 
a Bench of the Lahore High Court in 
Shibba Mai v. Rup Narain, AIR 1928 
Lah 904, where it is observed as under— 

"Now, the learned Counsel on both 
sides are unable to explain why their 
LordsWps of the Privy Council, after 
holding that no appeal was competent, 
not only heard the appeal but accepted 
it. Mr. Kishan Dayal placed his reliance 
upon the solitary sentence in the judg- 
ment of the Privy Council, which says 
that the term ‘judgment’ in the Letters 
Patent of the High Court means in Civil 
cases 'a decree and not a judgment in 
the ordinary sense,* and urges, that no 
appeal lies under Cl. 10 from an adju- 
dication unless It amounts to a ’decree’ 
as defined by section 2, Civil P. C. This 
contention runs counter to the view of 
all the High Courts in India, which have 
never placed such a narrow construc- 
tion upon the tena ’judgment’. . 

It must be remembered that their 
Lordships of the Mvy Cotmdl were 
dealing with CL 39. Letters Patent of .the 
Bombay High Court, which provides lof 
an appeal to the Privy Council from a 
'final judgment, decree or order’, end 
that the dause which gives the right of 
appeal from a single Judge to a Divi- 
sion Bench makes no mention ■ of the 
word "final.’ The Privy Coiindl apparent- 
ly intended to point out that the word 
’judgment’ as used in Cl. 39 is not to be 
tdcen In the sense in which that expres- 
sion is used in the Civil Procedure Code; 
where a distinction is drawn between a 
judgment and a decree. 

The observations relied upon by Mr. 
Kishan Dayal may not, be free from 
ambigtiily; but" there can be no doubt 
that the expression ’judgment’ as used in 
CL 10, Letters Patent cannot be held to 
he synonymous with the word ‘decree’ 
and that there is no warrant for curtail- 
ing the scope of that clause in the man- 
ner suggested by him. Indeed, it has 
been expressly decided by a Division 
Bench of this Court in the Firm Badri 
Das Janld Das v. Mathanmal, AIR 1922 
Lah 185 that an order rejecting an ap- 
pUcatmn for staying further proceedings 
in pursuance of a preliminary decree 
amounts to a 'judgment'. In view of this 
authority, whidi is admitted to be on all 
fouis with the present case, the preli- 
minary objection must be overrul^” 
The Lahore High Court was of coiu^ 
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concerned -with clause 10 of its own Let- 
ters Patent which is similar to clause 15 
of the Letters Patent of the Bombay 
High Court. 

4. Without dealing at length with 
some other decisions which have distin- 
guished the Privy Council decision, we 
feel that we have to construe the 
word "judgment” in section 10 of the 
Act in its own context and in the back- 
ground of its own statutory scheme and 
that the ratio of the Privy Cormcil deci- 
sion merely goes to suggest that the 
word "judgment” as used in the Letters 
Patent may not be restricted to the lite- 
ral definition of the expression "judg- 
ment” as contained in the Civil P. C. 
The Letters Patent, when providing for 
appeals from judgments, in our view, 
contemplate judgments which have both 
the effect of a decree as defined in the 
Code and of such order as may affect the 
merits of a controversy between the 
parties by determining some disputed 
right or liability. A judgment may thus 
be either final or preliminary or inter- 
locutory. In order to decide whether an 
adjudication shoiild be treated as a 
"judgment” within the meaning of 
clause 10 of the Letters Patent, we feel 
that regard should be had not to the form 
of the adjudication but to its effect up- 
on the suit or the civil proceeding in 
which it is made. If its effect, whatever 
its form and whatever the natiure of the 
proceeding in which it is made, is to 
put an end to the suit or proceeding, 
or if its effect, if not complied with, is 
to put an end to the suit or proceeding, 
the adjudication is indisputably a "judg- 
ment” within the meaning of tMs clause. 
Other decisions or determinations adju- 
dicating upon a disputed controversy on 
the merits in a suit or proceeding may 
also appropriately fall within the contem- 
plation of the word "judgment”. It is 
not possible to lay down any _ definite 
rule which woiild meet the requiremente 
of all cases and all that we may say is 
that in determining whether an order or 
decision constitutes a "judgment” or not, 
the Court has to take into consideration 
the nature of the order and its effect 
upon the suit or the civil proceeding in 
which it is made. Each case would thus 
depend on its own peculiar facts and cir- 
cumstances. 

5; We have arrived at this conclu- 
sion on the plain reading of section 10 
of the Act in the background of the 
statutory scheme. In our view, the drafts- 
man could neither have intended _ to 
restrict the right of appeal only to final 
judgments disposing of the entire suit, 
nor could he have intended it to extend 
to all orders made during the course of 
trial, however ministerial or procedural 
in their natiure or ineffectual on the rights 
of the parties. 


6. For the pmrpose of court-fee also 
merefore, the Court will have to consider 
in each case whether the judgment falls 
within the contemplation of Article 11, 
Schedule II, because of its not amounting 
to a decree^ in the sense of fTnally dispos- 
ing of a suit or an order having the force 
of a decree or whether it is a judgment 
which, without so amounting, otherwise 
materially affects the rights of the parties 
so as to give rise to a right of appeal 
under Section 10 of the Act. It may be 
observed that in the case in hand, the 
competent^ of the appeal is not in ques- 
tion, and indeed it is common ground that 
the judgment is appealable. The only 
question which arises for our considera- 
tion is whether the present is an appeal 
from a decree or from an order having 
the force of a decree or whether it is an 
appeal from a judgment which is neither 
a decree nor an order having the force of 
a decree. It is also contended at the bar 
that the Coiut-fees Act, being a fiscal 
statute, unless it clearly falls within 
Article 1, Schedule I, which provides for 
ad valorem court-fee, this Court must 
give benefit of doubt to the citizen and 
hold that a fixed court-fee is payable in 
this case under Article 11, Schedule 11. 
This argiunent seems to us to be some- 
what misconceived. If the judgment does 
not fall within the plain meaning of Arti- 
cle 11, Schedule II, then appeal, which is 
admittedly competent, would be governed 
by Article 1, Schedule I. 

7. In the present case, the judgment 
has indisputably disposed of the suit 
finally, with the result that nothing more' 
remains to be done in the trial of the 
suit. Whether a decree is also to be 
framed in agreement with the judgment 
under the Ciidl P. C. is, in our opinion, im- 
material because the Act does not take 
notice of decrees and in terms it provides 
for appeals only from judgments. The 
jud^ent under appeal, however, con- 
clusively determines the rights of the 
parties with regard to the matters in con- 
troversy in the suit and it embodies in 
itself the formal expression of the ad- 
judication. Merely because as a result of 
the adjudication, it purports also to grant 
a decree, would not deprive the judgment 
of the characteristics of a decree for the 
purposes of Court Fees Act. This judg- 
ment must, therefore, be held to amount 
to a decree and, therefore, excluded from 
the operation of Article 11, Schedule II. 
The Act. it may be remembered, does not 
define either "judgment” or "decree”. It 
merely makes the judgment appealable 
under Section 10. To be appealable, a.' 
hereinbefore discussed, the judgment, 
broadly stated, must be more than a 
mere statement given by the Judge of the 
groimds of a decree or order; in other 
words, it must contain or embody a deci- 
sion on a dispute affecting the merits as 
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weU. In the case beiote us, the iudament 
also contains all the criteria of a decree 
and this indeed is not contested. We are, 
therefore inclined to hold that this 
case quite clearly falls within the pur* 
view of Article 1, Schedule I and is 
subject to payment of ad valorem court- 
fee. 

8. The learned Counsel for the parties 
have dted a number of decisions with the 
object of showing that the judgment can 
neither amount to a decree nor to an 
order having the force of a decree and 
that, therefore, the present case must 
necessarily fall within Art 11, Sch.II. 
We do not consider it necessary to refer 
in details to all the cases dted because 
none of them deals with the Act The 
dedsions dealing with cL 10 of the Letters 
Patent of the Lahore High Court and 
clause 15 of the Letters Patent of the 
Calcutta and Bombay High Courts, do 
seem to be of some assistance, but few 
of them deal with the question of court- 
fee. vnth the result that the ratio dea- 
dend! of most of these cases does not 
throw much helpful light on the problem 
which we are called upon to solve. WiUi- 
out elaborately commenting on them, 
we may merely notice them In passing* 
In Palaniappa v. M. R. Rrishnamurthy. 
AIR 1968 Mad 1 (FB). an order granting 
leave to sue in forma pauperis was held 
to be a judgment and. therefore, appeal- 
able. In Rajinder Parshad v. Punjab 
State, AIR 1966 Funj 185 (FB), an o^er 
dismissing a writ petition on the ground 
of delay was held to be a judgment 
•ubject to appeal under clause 10 of the 
Letters Patent. In Mohd. Felumeah v. 
S. MondaL AIR 1960 Cal 582. it was 
observed that a judgment witlun the 
meaning of clause 15 of the Letters 
Patent (Calcutta) could not be construed 
as a decree under the Civil P. C. and 
an ad interim injunction during the pen- 
dency of writ proceedings was held to 
amount to a ''judgment”. In Union of 
India v. Rhetra Mohan, AIR 1960 Cal 
190, there is an exhaustive discussion on 
the test as to what is a final and what 
Is an interlocutory judgment. In that 
case, a suit was brought by the plaintiQ 
on the original side of the Calcutta High 
Court against the Union of India for a 
sum of money. The trial Judge.^ after 
recording his decision on several issues, 
directed a reference for the ascertain- 
ment of the amount due and payable by 
the defendant to the plaintiff. The 
referee was directed (i) to take accounts 
on the footing of certain measurements 
for ascertainment of the amount due to 
the plaintiff; (ii) to determine the market 
/rate for items of work done by the plain- 
'tifl and (lii) to ascertain whether there 
had been an Increase in the rate of 
labour charges in respect of cerUun ex- 
cess quantity of work done. In an atmeal 


preterred by the defendant, an objection 
was taken by the plaintiff that the deci- 
sion of the trial Judge was not a judg- 
ment. It was held that so far as direc- 
tion (i) was concerned, it should be held 
to be a 'judgment' within clause 15 o; 
the Letters Patent and the order shoulc 
be considered as a whole and it amount- 
ed to a preliminary decree and thus l 
‘judgment’ within the meaning of cla- 
use 15 of the Letters Patent. On thii 
reasoning, it was held appealable on the 
basis of a decision of the Privy Cotindl 
in Ahmed Musaji Saleji v. Hasham Ebra- 
him Saleji, ILR 42 Cal 914 :(A1R 1915 
PC 116). In Sultan Singh v. Jai Chand, 
1966 Delhi LT 62. a learned Single Judge 
of the Punjab ffigh Court sitting on 
Circuit in Delhi. Irid down that an order 
of the Rent Controller or the Rent Con- 
trol Tribimal under the Delhi Rent Act, 
1958 does not become an order having 
the force of a decree merely because it 
is executable as a decree. The order, 
therefore, was held not to fall within 
Article 7, S^edule I, Court Fees Act 
We do not consider It necessary or pro- 
per to express any opinion on the cor- 
rectness or otherwise of this view. 
Suffice it to say that this decision does 
not throw much light on the questioo 
before us. According to the Supreme 
Court in Asnimati Debi v, Rupendra Deb, 
1953 SCR 1159 :(AIR 1953 SC 198). an 
order for transfer of a suit under cla- 
use 13 of the Letters Patent of the Cal- 
cutta High Court Is not a '’judgment” 
within the meaning of clause 15 and no 
appeal lies therefrom because it neither 
affects the merits of the controversy be- 
tween the parties in the suit itself, nor 
terminates or disposes of the suit on any 
ground. In thia judgment, there xsUlumi- 
nating discussion as to the meaning of the 
word "judgment". In State of U. P, v. 
Dr. Vijay Anand, AIR 1963 SC 946, the 
order of a Division Bench dismissing an 
application for review of an order imder 
Article 226 of the Constitution was held 
to be a "judgment” within the meaning 
of clause 10 of the Letters Patent of the 
Allahabad High Court. In the body of the 
judgment, the Court declined to reconcile 
the declsons of the Madras High Court 
on the one hand and those of Calcutta 
and Nagpur High Courts on the other 
on the interpretation of the word "judg- 
ment." It was, however, noPced that 
there was a cleavage of opinion of the 
scope of the expression "judgmenL” In 
Shankarlal v. Shankarlal Poddar, AIR 
1965 SC 507, it was observed that orders 
passed by the District Court or by a^ 
Single Judge of the Calcutta High Court 
In Ae matter of winding up petitions are 
appealable under section 202 of the Com- 
panies Act Independently of the provl- 
rions of sections 96 and 104 of the Code 
orofclause 15 ofthe Letters Patent and 
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it would be sufficient if the order is 
judicial as distinffi^hed from adminis- 
trative or ministerial order. The Court 
left open the question of the scope of 
the expression "judgment” in the Letters 
Patent. In Taxing Officer v. Jamnadas 
Dharamdas, AIR 1956 Bom 563, a decree 
passed by the Tribimal under the Dis- 
placed Persons (Debts Adjustment) Act, 
1951 made appealable mider section 40 
of that Act was held not to amovmt to 
a decree within the meaning of the 
Court Fees Act. In any event, the award 
made by ,the Tribunal under that Act 
was not regarded as a decree within the 
meaning of Schedule II, Article 11, Court 
Fees Act, with the result that the memo- 
randum of appeal filed under section 40 
of that Act was held to fall for payment 
of court-fee, under Schedule II, Art. 11. 
In Irshad Husain V. Bakshish Husain, 
AIR 1946 Oudh 254, an order for quash- 
ing the proceedings under section 20, 

U. P. Encumbered Estates Act, was held 
not to amount to an order having the 
force of a decree and was, therefore, 
governed by Schedule H, Article 11, Coini: 
Fees Act. In Kanwar Jagat Bahadur Singh 

V. Punjab State, AIR 1957 Punj 32, an 
award of compensation made by an arbi- 
trator acting imder the Punjab Requisi- 
tioning and Acquisition of Immovable 
Property Act was held neither to amount 
to a decree nor an order having the 
force of a decree, with the result that 
an appeal against such an award was 
held to fall imder Article 11, Schedule II, 
Court Fees Act, In Official Liquidator v. 
M. U. Qureshi, AIR 1945 Lah 146 (FB 
an executable order made under the 
Companies Act of 1913, which is enforce- 
able under section 199 thereof in the 
same manner as a decree, was held to 
fall for the purposes of court-fee under 
Article 11, Schedule II, Court Fees Act. 
Accor^ng to Gokal Chand v. Sanwal 
Das, AIR 1920 Lah 326, the term 'judg- 
ment’ in clause 10 of the Letters Patent 
(Lahore) includes any interlocutory 
judgment which decides, so far as the 
Court pronouncing the judgment is con- 
cerned, whether finally or temporarily, 
any question materially in issue between 
the parties and directly affecting the 
subject matter of the suit. In the report- 
ed case, an order on an application to 
stay execution pending appeal was held 
to be a judgment and, therefore, appeal- 
able. In Vastulal Pareek v. Pareek Com- 
mercial Bank Ltd., AIR 1964 Raj 202, an 
appeal against an order passed on a 
claim made by a Bank under section 45-B 
of the Banking Companies Act, after the 
commencement of its winding up pro- 
ceedings, was held to fall, for purposes of 
court-fee, imder Schedule H, Article 11, 
Court-fees Act. In Dimdappa v. S. G. 
Motor Transport Co., (P) Ltd., AIR 1966 
Mys 150, an appeal against an order 


refusing to wind un a company was held 
to be liable to court-fee under Article 11, 
Schedule H, Court Fees Act. In Kanak 
Sunder Bibiv. Ram Lakhan Pandey,AIR 
1956 Pat 325 (FB), the word "decision” in 
Article 133 (1) of the Constitution was 
held equivalent to the word "decree”. 
In Ram Prasad v. Tirloki Nath, AIR 1938 
AH 50, an order under section 5 (1), 
U. P. Agriculturists’ Relief Act of 1934 
was held not to have the force of a 
decree and on appeal from such an order, 
Court-fee was payable under Article 11, 
Schedule H, Court Fees Act. 

9. As a result of the foregoing dis- 
cussion, we hold that in the present case 
the memorandum of appeal is liable to 
payment of ad valorem court-fee under 
Article 1, Schedule I of the Court Fees 

10. S. K. KIAPUR, J,; I agree. 

11. S. N. ANDLEY, J.: I agree. 

BDB/D.V.C. Order accordingly. 
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Balwant Singh and others. Petitioners 
V. R. D. Shah. Director of Inspection, 
Income-tax, Respondents. 

Civil Writ No. 750-D/66. D/- 22-3-1968. 

(A) Income-tax Act (1961), S. 132 (1) 

(as amended by Act 1 of 1965) — Penal 
Code {I860), S. 26 — Expression "reason 
to believe” — Meaning attributed to said 
expression under Penal Code cannot be 
applied to that expression under S. 132 
(1) of Income-tax Act. (Para 7) 

(B) Constitution of India, Art. 226 — 
Nature of writ jurisdiction — Court can- 
not act as court of appeaL (Para 8) 

(C) Income-tax Act (1961), S. 132 (1) 
(as amended by Act 1 of 1965) — Ex- 
pression "reason to believe” — It is in a 
sense both subjective and objective but 
area of objectivity is limited. 

The existence of "reason to believe” 
in section 132 is subject only to limited 
scrutiny and the Courts cannot substitute 
their own opinion for that of the Direc- 
tor of Inspection. Of course, the Director 
of Inspection must not lightly or arbi- 
trarily invade the privacy of a subject. 
Before he acts, he must be reasonably 
satisfied that it is necessary to do so but 
the decision must still remain his and 
not that of the Courts. _ If the grounds 
on which reason to believe is founded 
are non-existent or are irrelevant 
or are such on which no reason- 
able person can come to that belief, the 
exercise of power would be bad, but 
short of that, the Courts cannot inter- 

FL/HL/C685/68 
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lere with the reason to believe bona fide 
arrived at by the Director of Inspection. 

It is also open to the Courts to examine 
whether the reasons for the belief have 
a rational connection or a relevant bear- 
ing to the formation of the belief. In 
that sense the expression "reason to 
believe” is both subjective and objective 
but the area of objeirtivity is limited. 

(Para B) 

(D) Income-tax Act (1961), S. 132 (as 
amended by Act 1 of 1965) — Scheme 
of the section. 

The scheme of the section shows that 
mind has to be applied by two officers 
at two different stages : — fl) by the 
Director of Inspection or the Commissioner 
when authorising an officer to search. 
Such application of mind extends to two 
matters — (a) that the person concerned 
will not produce the books of accoimt; 
and (b) he will not produce the books 
which will be useful or relevant to any 
procee^gs and (2) by the authorise 
officer that the b(»ks searched or seized 
will be useful or relevant to any pro- 
ceedings. That follows from the use of 
the words "such books of account” etc. 
in clauses (i) and (iii) of sub-section (1) 
of section 132. (Para 12) 

(E) Income-tax Act (1961), S. 132 (1) 

(as amended by Act 1 of 1965) — Fact 
of authorisation issued in statutory form 
in accordance with requirements of R. 112 
(14) — It does not necessarily lead to 
conclusion that Director ol Inspection 
had applied his mind to question of 
necessity of search and seizure, as man- 
date of that rule extends to no more 
than reciting only applicable provisions 

in the Form. (Para 14) 

(F) Income-tax Act (1961), S. 132 (as 
amended by Act 1 of 1965) — Seizure of 
documents — Usefulness and relevancy 
of documents — Test. 

If the conclusion is that a reasonable 
man acting bona fide could believe that 
the documents were useful or relevant, 
it will not be open to the Courts to 
substitute their own opinion or rit in ap- 
peal over the judgment of the authoris- 
ed officer. Of course, if the Coiirts come 
to the conclusion that the documents 
have no connection with any proceed- 
ings the seizure would be bad. Similar- 
ly, if the seizure is held to be not bona 
fide it will be struck down. 

In any case, where, by and large, all 
the documente seized appear to be such 
as could lead a reasonable man to believe 
that they wrere useful and relevant the 
search and seiztire itself cannot be 
struck down on the ground of absence of-' 
application of mind, (Para 20) 

(G) Income-tax Act (1961), S. 132 (as 
amended by Act 1 of 1965) — Search and 
seizure of documents — ^Two alternatives. 


vii„ to seize books oi place marks of 
identification and leave documents with 
persons concerned, available — Seizure 
cannot be resorted to — (Constitution of 
India Art. 19). 

The only legal means that can be ap- 
plied to search a person’s abode is a search 
Warrant and in the absence thereof 
neither any private person nor any offi- ' 
cer can invade the privacy oi a home and 
subject its occupants to indignity. It 
is, therefore, imperative that seizure 
should not be allowed to exceed the 
limits of absolute necessity and the over- 
zealousness of the searching 'officers Is 
not permitted to cross the permissible 
lii^ts. Such provisions must, therefore, 
be necessarily construed in the light of 
this background and when two alterna- 
tives, namely, to seize the books or place 
marks of identification and leave them 
with the persons concerned are availa- 
ble, the seizure will be struck down on 
the ground that it is arbitrary and not 
in the public interest. It is so because 
every provision of the Act has to be con- 
strue in the light of Article 19 of the 
ConstUution. 

But whether or not seizure is the only 
alternative depends on the ^cts and cir- ■. 
cumstances of each case. 

(Para 21) . 

(11) Income-tax Act (1961), S. 132 (as 
amended by Act 1 of 1965) — > Seizure of 
irrelevant documents ^ Validity. 

In searching or seizing the documents 
authorities may err slightly here of 
there and seize documents wnich may 
On' closer scrutiny ultimately turn out to 
be irrelevant but that cannot vitiate the 
search. (Para 21) 

S Income-tax Act (1961), S. 132, 2nd 
aoation (os amended by Act 1 of 
1965) — Scope — Proceedings need not 
be pending. 

To say that though the proceeding 
might be commenced after the date of 
the search those proceedings must be in 
a pending case woidd be cutting down 
the scope of the Second Explanation. 
From the Explanation it is obvious that 
the proceedings may not be pending. In 
terms the Explanation expands the mean- 
ing ol the word •proceeding” and ex- 
tends the power to I^ue search warrants 
Where proceedings "have been complet- 
ed”. The words "have been completed’ 
obvioxisly show that there may be no 
proceeding pending when the search 
warrant is issued. (Para 22) 

(J) Income-tax Act (1961), S. 132 (as 
amended by Act l_of 1963) — Search 
and seirurc — Exercise of power — Pro- 
ceeding need not be imminent. 

Section 132 does not require that the 
proceedings should be Imminent All that 
Is necessary is that the Director of Ins- 
pection or the Commissioner must In 
consequence of the information, have 
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reason to believe that the notices or sum- 
monses as mentioned in dause (a) of 
sub-section (1) of section 132 might have 
to be_ issued. If there is only remote 
possibility of such summonses or notices 
being issued the section would not be 
satisfied not because there are no pro- 
ceedings imminent but because a reason- 
able person could not have, in those cir- 
cumstances, reason to believe that the 
person concerned will not produce the 
documents if summonses or notices are 
is^ed to him. In that sense it may be 
said that search warrants cannot be 
issued merely with a view to making a 
roving or fishing enquiry, but can be 
issued only when there exists a good 
ground for believing that further pro- 
ceedings may have to be taken. 

22 ) 

(K) Income-tax Act (1961), S. 132 (as 

amended by Act 1 of 1965) — Search 
and seizure of documents — Precise spe- 
cification of documents in authorisation 
order is not necessary — All that 
authority issuing authorisation must 
believe is that there are useful and rele- 
vant documents available in premises to 
be searched. AIR 1966 SC 1209 & AIR 
1967 SC 1298 Rel. on. (Para 23) 

(L) Income-tax Act (1961), S. 132 (as 
amended by Act 1 of 1965) — Criminal 
P. C. (1898), S. 165 (1) — Search and 
seizure of documents — Authorised offi- 
cer is not required to record any reasons 
— Section and rule 112 require only au- 
thorising officer to give reasons. 

Under section 132 the search warrants 
can be issued upon reason to believe by 
the Director of Inspection or the Com- 
missioner. The section does not require 
the Director or the Commissioner to 
record reasons though he may have to 
do so because if the action is challeng- 
ed in court the authorising officer will 
have to justify his action within the 
limited area of objectivity. Rule 112, 
however, provides this safeguard in 
terms and requires the Director of Ins- 
pection or the Commissioner to record 
reasons for authorising the search or sei- 
zure. 

Section 165 of the Criminal Procedure 
Code applies only "so far as may be” 
and at the most it can be said that the 
effect of section 165 (1) is that the per- 
son issuing the authorization must record 
reasons. The said section 165 cannot be 
held to require the authorised officer^ to 
record reasons. Under the said section 
the police officer concerned may either 
make the search or cause it to be made. 
Even then the officer, who is authoris- 
ed to make the search -by the police offi- 
cer concerned, need not record reasons. 

(Para 25) 

(]\I) Income-tax Act (1961), S. 132 (as 
amended by Act 1 of 1965) — Scope — 
Investigation under, not being in the 


natme of investigation into any offence, 
S. 165 (5) of Criminal P. C. cannot in 
terms apply. (Para 25) 

(N) Constitution of India, Arts. 14, 19 
— Income-tax Act (1961), Ss. 131 and 132 
(as amended by Act 1 of 1965) — Con- 
stitutional validity of S. 132 — It is not 
violative of Art. 14 or 19 — AIR 1964 
Assam 1 (FB), Dissent, from. 

Section 131 is a general power given 
to the Income-tax Officer etc. for en- 
forcing the attendance of persons, for 
issuing commissions or compelling the 

production of accounts or other docu- 

ment. Section 132, on the other hand, 
is directed to compel compliance with 
notices - already issued or wMch may be 
issued. Section 131, therefore, gives 
power to compel production of persons 
and books while section 132 is intended 
to give power to search or seize docu- 
ments which the persons concerned are 
lik^y to withhold. There is, therefore, a 
valid classification and a distinction 
based on the reason to believe by senior 
officials, which reason is to a certain ex- 
tent subject to judicial scrutiny, that the 
books will not be produced, cannot be 
struck down as discriminatory particular- 
ly when sufficient safeguards have been 
provided. The object of the Legislature 
in enacting section 132 is both to avoid 
tax evasion and facilitate enquiry in pro- 
cee^gs. Search warrants may be issued 
against an assessee who has filed a return 
or has failed to file a return and the 
apprehension is that he will destroy the 
books so that the proper income-tax is 
not assessed against him. It can also be 
issued to witnesses who are possessed of 
books and docmnents which may help the 
assessee in arriving at a correct assess- 
ment but it is apprehended that 'inter 
alia’ out of vindictiveness or ill-will or 
even indifference towards the assessee 
such person, if summoned as a witness, 
will not produce the documents or may 
destroy the same. There is, therefore, a 
valid classification of persons against 
whom proceedings under Section 132 may 
be taken, AIR 1964 Assam 1 (FB), 
Dissent, from. (Para 20) 

The Director of Inspection and the 
Commissioner are very senior officials, 
'They must have reason to believe that 
relevant or useful books or documents 
will not be produced. The existence of 
reason to believe is, to a certain extent, 
justiciable. The search and seizure is 
confined to relevant or useful books of 
accoiint. The provisions of the Criminal 
Procedure Code have been made appli- 
cable and by virtue thereof and of Rule 
112 the search has to be conducted in the 
presence of witnesses and the Director 
of Inspection or the Commissioner has to 
record reasons. No offid^ below the 
rank of Income-tax Officer can be auth- 
orised to search or seize and that also 
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only the useful and relevant books. 
Under sub-section (8) of Section 132 the 
books of account or other documents can- 
not be retained by the authorised officer 
for a period exceeding 180 days except 
after recording reasons in writing and 
taking the approval of the Commissioner, 
and the Commissioner cannot authorise 
the retention for a period exceeding M 
days from the completion of the relevant 
proceedings. The persons concerned are 
entitled to object to the order of the 
Commissioner by an application to the 
Board of Direct Taxes. They are also 
entitled to make copies or take extracts 
from the books or documents seized. 
Search of a premises by itself no doubt 
offends the right of a subject to hold 
property guaranteed imder Article 19 but 
searches necessitated for avoiding tax 
evasion or facilitating the making of 
assessment cannot but be term^ as rea- 
sonable restrictions on the rights of the 
subjects. Similarly, seizure of documents 
for a limited period for the purposes of 
assessment would also constitute reason- 
able restriction. It follows that the Sec- 
tion is not hit either by Article 14 or by 
Article 19 of the Constitution. (1967) 66 
ITR 212 (Mvs) and AIR 1967 SC 1298 
and AIR 1961 Cal 678 (SB) and AIR 
1968 SC 59, Rel (Para 29) 

(O) Constitution of India, Art. 19 — 
Income-tax Act (1961), S. 132 (as amend- 
ed by Act 1 of 196S) — Information 
tathcxed as a result of Ulegal search and 
seizure — Admissibility In evidence. 

Article 19 does not forbid the use of 
evidence obtained as a result of an illegal 
search. It may be argued in support of 
the exclurionary rule that Article 19 
makes the right to acquire and hold pro- 
perty sacred and any property seized in 
violation of Article 19 should be com- 
pletely restored. There is no restoration 
unless the parties are placed in a posi- 
tion in which they stood before the 
seizure and that unless such evidence is 
completely excluded there will not be 
any perfect restitution. It is true that in 
appropriate cases the Court may order 
restoration of the property illegallr seiz- 
ed but so far as the use of i^ormation 
gathered as a result of such seizure is 
concerned, the Court, or the appropriate 
authority, has, in any case, acting within 
the law, the power to call for such in- 
formation and property and use the same 
in evidence. If it is done in accordance 
with law, no violation of Article 19 arises. 
The information gathered, therefore, can 
otherwise be reached by the Courts or 
other concerned authorities. That infor- 
mation gathered serves as a riiedc on the 
^person subjected to search and seizure 
that he will not destroy the records or 
'conceal the information. If he produces 
- It in pursuance of summons or,]30tice it 


can undoubtedly be used. If, on the other 
hand, he withholds it. it cannot be said 
that Article 19 will exclude such evidence 
because he has no fundamental right to 
withhold the records and infonnation. 
The conclusion, therefore, is that infor- 
mation gathered as a rekilt of illegal 
search and seizure can be used subject to 
the value to be attached to it or Its ad- 
missibility in accordance with the law 
relating to evidence. (Para 31) 
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K. Kapvir and B. N. Kirpal, for Respon- 
dents. 

S. K. KAPUB, J.: It will not be an un- 
faithful sununary of the history to say 
that for ages searches and seizure of 
documents and objects alleged to be in- 
criminating have been responsible for 
many a battle at the bar. The safeguards 
of liberty of the subjects in this behalf 
have been forged out of conflicts be- 
tween overzealous prosecutors on the one 
hand and not very nice people on the 
other. In preserving this liberty of the 
subjects the Courts always bear in mind 
that imder our Constitution the concept 
of liberty is wider and the prisoner’s 
dream of freedom from custody alone is 
not liberty. The present writ petition is 
directed against searches conducted on 
10th August, 1966 at the residence of the 
petitioners at 35 Rajpur Road, Delhi, and 
other places occupied by the petitioners 
in connection with their business by a 
group of officers headed by Shri Rajen- 
dra Mohan, Income-tax Officer, respon- 
dent No. 2. The search was held in pur- 
suance of the various authoi^ations 
issued by the Director of Inspection (In- 
vestigation) xmder Section 132 of the 
Income-tax Act, 1961, and Rule 112 (1) 
of the Income-tax Rules, 1962. It is suffi- 
cient to reproduce one of the authorisa- 
tion forms signed by the Director of 
Inspection (Investigation) as aU other 
forms are exactly in the same language: 

"(See Rule. 112) 

Warrant of Authorisation under Sec- 
tion 132 of the Income-tax Act, 1961 and 
Rule 112 (1) of the Income-tax Rules, 
1962. 

The Income-tax Officers, S/Shri R. P. 
Gautam, P. K. Sharan, Rajendra Mohan, 
Govind Ram, S. N. Tandon, P. L. Madan, 
P. Ranganathan, R. R. Gupta, Miss S 
Ghosh and Miss M. Sehgal, L T. Os. 
Delhi. 

Whereas information has been laid be- 
fore me and on the consideration thereof 
I have reason to believe that; — 

If a summons under sub-section (1) of 
Section 37 of the Indian Income-tax Act, 
1922 or under sub-section (1) of S. 131 of 
the Income-tax Act, 1961 or a notice 
under sub-section (4) of Section 22 of 
the Indian Income-tax Act, 1922 or under 
sub-section (1) of Section 142 of the 
Income-tax Act, 1961 is issued to , S. 
Balwant Singh to produce, or cause to 
be produced, books of accoimt or other 
documents which will be useful for, or 
relevant to proceedings, under the Indian 
Income-tax Act, 1922 or imder the 
Income-tax Act, 1961, he would not pro- 
duce, or cause to be produced such books 
of account or other documents as required 
by such summons or notice; 

S. Balwant Singh is in possession of any 
money, bullion, jewellery or other valua- 


ble artcle or thing and such money, bul- 
lion, jewellery or other valuable ai^cle or 
thing represents either wholly or partly 
mcome or property which has not been 
^closed for the purposes of the Indian 
Income-tax Act, 1922 or the Income-tax 
Act, 1961: 

And whereas I have reason to suspect 
that such books of account, other docu- 
ments, money, bullion, jewellery or 
other valuable article or thing have been 
kept and are to be found at the premises 
of S. Balwant Singh at Bawa House, 35, 
Rajpur Road, Delhi including outhouses, 
garages and other appurtenances thereto; 

This is to authorise and require you 
as overleaf (name of the Inspecting 
Assistant Commissioner of Income-tax or 
the Income-tax Officer). 

a. to enter and search the said pre- 
mises; 

b. to place identification marks on such 
books of account and documents as may 
be found in the course of the search and 
as you may consider relevant to or use- 
ful for the proceedings aforesaid and to 
make a list thereof together with parti- 
culars of the identification marks; 

a to examine such books of account 
and documents and make or cause to be 
made, copies or extracts from such books 
of account and documents; 

d. to seize any such books of account, 
documents, money, bullion, jewellery or 
other valuable article or thing found as a 
result of such search and take possession 
thereof; 

e. to make a note or an inventory of 
any such money, bullion, jewellery or 
other valuable article or thing; 

1 to convey such books of accoimt, 
documents, money, bullion, jewellery or 
other valuable article or thing to the 
office of the Inspecting Assistant Com- 
missioner of Income-tax or any. other 
authority not below the rank of the 
Income-tax Officer employed in the exe^ 
cution of the Income-tax Act, 1961; and 

g. to exercise all other powers and per- 
form all other fimctions under S. 132 of 
the Income-tax Act, 1961 and the rules 
relating thereto. 

You may requisition the services of 
any Police Officer or any Officer 
of the Central Government, or of 
both, to assist you for all or my 
of the purposes specified in sub-section 
(1) of section 132 of the Income-tax Act, 
1961. 

Sd/- R. D. Shah 
22-7-66. 

SeaL Director of Inspec- 

tion (Investigation). 

2. In pursuance of the said autho- 
risation a number of Income-tax Officers 
went to the various premises set out in 
the authorisation forms, searched the 
said premises and seized a large number 
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of docmnents. There has been some con- 
troversy at the bar as to how many peo- 
ple were comprised in the raiding T»rty 
and that controversy will be dealt with 
later. There has, however, been no dis- 
pute about the documents seized. 

3. Petitioners 1 to 5 are brothers and 
petitioner No. 6 is their mother. AU the 
petitioners live at 35-Bajpur Hoad, DelhL 
Petitioners 1 to 5 have another brother 
who is not a petitioner. It is alleged that 
petitioners 1 to 4 and 6 carry on busi- 
ness while the fifth petitioner is engaged 
in cultivating land. There was no auUio- 
risation for search and seizure of any 
documents belonging to the fifth peti- 
tioner. It is also not in dispute that 
assessments of the petitioners were com- 
pleted in some cases up to the assess- 
ment year 1962-63 and in some cases up 
to the assessment year 1963-64. The 
assessments were completed at Calcutta 
as the petitioners gave Calcutta address 
to the Revenue and the respondents 

assert that it was a 'ghost address' as in 
fact the petitioners neither resided nor 
had any office in Calcutta and that was 
done to facilitate the petitioners escap- 
ing assessment or detection of various 
activities not disclosed to the Revenue. 
The respondents have to their aifidlavit 
dated 24th October. 1966, sworn by Shrl 
R, D, Shah, Director of Inspection (In- 
vestigation), annexed various charts 

showing Inter alia as to which assets and 
income had been disclosed and which 
concealed. It has also been asserted by 
the respondents that the petitioners all 
along maintained that they had no baiik- 
ing account while, according to the In- 
formation received by the respondents, 
the petitioners had a large number of 
accounts with banks. The petitioners 
have by their writ petition raised seve- 
ral points challenging the seartdr and 
fieiz^e and even the constitutionality of 
section 132 of the Income-tax Act. They 
have .also challenged the right of the 
respondents to j^tain tht» hrmks and 
documents illegally seized or to use any 
information derlvra therefrom, I .will deal 
with the various points raised one by 
one. 

4. . Mr. Veda Vyasa, the learned coun- 
sel for the petitioners, first contended 
that the seaixJi and seizure was bad in 
law as the condition precedent to the ap- 
plicability of Sectionl32. namely, the 
existence of "reason to believe" in the 
mind of. the Director of Inspection was 
missing. Since admittedly section 132, as 
amended by - Act 1 of 1965, applies to 
this case, 1 propose to confine myself 
to that section except to the extent it 
may be necessary to refer to the legisla- 
tive history in aid of its interpretation. 
The said section reads— 

"(1) Where the Director of Inspection 
or the Commi^oner, in consequence of 


information in his possession, has reason 
to believe that — 

(a) any person to , whom a summons 
under sub-section (1) of section 137 of 
the Indian Income-tax Act, 1922 (11 of 
1922), or under sub-section (1) of S. 131 
of this Act, or a notice under sub-sec- 
tion (4) of section 22 of the Indian 
Income-tax Act, 1922 (11 of 1922) or 
under sub-section (1) of S. 142 of this 
Act was issued to produce or cause 
to be produced, any books of ac- 
count or other documents has omitted 
or failed to produce, or cause to be pro- 
duced, such books of account, or other 
documents as required by such summons 
or notice, or 

(b) any person to whom a summons or 
notice as ^oresaid has been or might be 
issued will not, or would not, produce 
or cause to be produced, any books pf 
accoimt or other documents which will 
be useful for, or relevant to, any pro- 
ceeding under the Indian Income-tax Act. 
1922 (11 of 1922), or under this Act or 

(c) any person is in possession of any 
money, bullion, jewellery or other valua- 
ble article or thing and such 
bullion, jewellery or other valuable arti- 
cle or thing represents either wholly or 
partly income or property which has not . 
been disclosed for the purpose of tha 
Indian Income-tax Atti, 1922 (11 of 1922), 
or this Act (hereinafter in this section 
referred to as the tmdisclosed income or 
property), he may authorise any Deputy- 
Director of Inspection, Inspecting Assis- 
tant Comr^sioner, Astistant Director of 
Inspection or Income-tax Officer (her^* 
inaftor referred to as the authorised offi- 
cer) to — 

(1) enter.- and search any building or 
place where he has reason to suspect 
that such books of account, other docu- 
ments, money, bullion, jewellery or 
other valuable article or thing are kept; 

(ii) break open the lock of any door, 
hoi. Jockey, xafg. jalznirah or other recep- 
tacle for exercising the powers con- 
ferr^ clause (i) where the keys 
thereof are not available; 

(iii) s^ze any such books of account 
other documents, money, bu^on, jewel- 
lery or other valuable article or thing 
found as a result of such search; 

(iv) place marks of identification on 
any books of account or other docu- 
ments or make or cause to be made ex- 
tracts or copies therefrom; 

(v) m^e a note or an inventory of 
any such money, bullion, jewellery or 
other valuable article or thing. 

(2) The authorised officer may requi- 
sition the services of any police officer 
or of any officer of the Central Govern- 
ment, or of both, to assist him for ^ or 
ar^ of the purposes specified In sub-sec- 
tion (1) and it shall be the duty of every 
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for the time being in force and the provi- 
sion of that Code and such laws shall ap- 
ply to such Chief Magistrate and Magis- 
trate as they apply to the Chief Presidency 
Magistrate and a Presidency Magistrate 
and shall be construed accordingly. It is, 
therefore, evident that a City Magistrate 
can exercise aU fte powers lhat could be 
exercised by a Presidency Magistrate 
under the provisions of this Code in a 
Presidency town of Bombay. It is, there- 
fore, evident that a City Magistrate was 
competent to try this case summarily in 
respect of these offences and he has tried 
it summarily. There is nothing to indi- 
cate that this case was tried regularly 
and not summarily. Sub-sec. (2) of S. 262 
of the Criminal Procedure Code, 1898, 
clearly lays down that no sentence of 
imprisonment for a term exceeding three 
months shall be passed in the case of any 
conviction imder this chapter. It is, there- 
fore, evident that the order of sentence 
passed by the learned City Magistrate, 
sentencing the appellant to a sentence of 
rigorous imprisonment for a period of 
fom months in respect of the offence, 
punishable under Section 279, is beyond 
his powers. He could not have awarded 
sentence of imprisonment in excess of 
three months. Another illegality commit- 
ted by him is that he has awarded three 
months’ rigorous imprisonment in case, 
there is a default in payment of fine of 
Rs. 500. The maximum sentence awarded 
for the offence xmder section 279 of the 
Indian Penal Code, is 6 months. Section 
65 of the Indian Penal Code runs as 
under: — 

"The term for which the Coi^ directs 
the offender to be imprisoned in default 
of pa 3 mient of a fine shall not exceed 
one-fourth of the term of imprisonment 
which is, the maximum fixed for the 
offence, if the offence be punishable with 
imprisonment as well as fine.” 

In the instant case, the offence was 
punishable with imprisonment as well as 
fine. It is, therefore, evident that he could 
not have awarded a sentence of more 
than lA months, in case, there _ was a de- 
fault in payment of fine. That illegality is 
also committed by him. 

IL The learned Advocate, Mr. _Abhi- 
chandani has also invited my attention to 
the case of Poka v. Emperor, (1909) 9 Cri 
IjJ 23 (LB), which supports his conten- 
tion that if the case was tried summarily, 
sentence awarded for the term of 6 
months of imprisonment, was illegal. It 
has been observed in that decision that 
no sentence exceeding three months may 
be passed at a summary trial under sec- 
tion 262 of the Criminal Procedure Code. 

A perusal of the language of Section also 
leaves no doubt about that position of 
law. 

12. The only question that remains for 
consideration is whether separate senten- 
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ces can be awarded for the offences under 
Sections 279 and 337 of the Indian Penal 
Code, if they are committed in the course 
of same transaction. It was contended by 
the learned Advocate, Mr. Abhichandani 
that no such separate sentences can be 
awarded. In support of his argument, he 
had relied upon the observations made by 
the Madhya Bharat High Court in the 
case of AIR 1956 Madh Bha 141, referred 
to by me in the earher part of the judg- 
ment. After referring to two relevant 
Sections 279 and 337 of the Indian Penal 
Code, at page 144, para 15, a Full Bench 
of the Madhya Bharat High Court has 
made the following observations, which 
can be referred to, with advantage at tbis 
stage: — 

"It will be seen that there are some 
rash ^d negligent acts which without 
anything more, are themselves offences. 
It is the rash or negligent manner of dri- 
ving or riding that constitutes an offence 
under Section 279; it must be so rash or 
negligent as to endanger human life or to 
be likely to cause hurt or injmy to any 
other person. 

But for an offence imder Section 337, 
rash or negligent driving or riding is not 
at all necessary, act which if done 
so rashly or negligently as to endanger 
human life or the personal safety of 
others, will make the doer of the act 
punishable imder section 337, Indian 
Penal Code if by that act any hurt is 
caused to some person. The rider or driver 
may be guilty of an offence under Sec- 
tion 279 from the very start of his 
journey, the hurt may be caused to some 
person after half an hour or after he had 
gone a distance of two to five miles. 

In such a case, an offence under Section 
279 would be complete rriuch before the 
time when actual hurt is caused to some- 
body. Therefore, in my opinion, the two 
offences are quite distinct from one an- 
other and cannot be held to be related 
as genus and specie. I am, tiierefore, of 
opinion that a person can be convicted of 
an offence under Section 279 as well as 
of an offence under section 337 of the 
Indian Penal Code at the same time.” 

It is thus evident that the Full Bench 
of Madhya Bharat High Court has also 
found that these two offences _ are qmte 
distinct offences and objects in framing 
those two sections are quite distinct. It 
has been observed thereafter as under: — 

"Of course, if the two offences are com- 
mitted in the same transaction, the as- 
sessment of pimishment wiU be govern- 
ed by the provisions embodied in Section 
71 of the Indian Penal Code.” 

It also, therefore, lays down that if 
these two offences are conamitted in the 
same transaction. Section 71 of the Indian 
Penal Code will govern the assessment of 
punishment. Section 71 of the Indian 
Penal Code runs as under : — 
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"Where anything which is an offence 
is made up of parts, any of which parts 
is itself an offence, the offender shall not 
be punished with the punbhment of more 
than one of such his offences, unless it be 
so expressly provided 
Where anything is an offence falling 
within two or more separate definitions 
of any law in force for the time being 
by which offences are defined or punish* 
ed, or 

Where several acts, of which one or 
more than one woxffd by itself or them- 
selves constitute an offence, constitute^ 
when combined a different offence, 
the offender shall not be punished with 
a more severe piinishment than the Court 
which tries him could award for any one 
of such offences.” 

In the instant case, therefore, the 
punishment awarded taJdng into consi- 
deration the punishment that be award- 
ed for both the offences, should not ex- 
ceed the maximiim punishment that be 
awardable for any one of these two of- 
fences. While that assessment has got to 
be made, if both these offences are com- 
mitted in the course of same transaction, 
but it does not indicate that no separate 
punishment can be awarded for both 
these offences, and if it is awarded It Is 
illegal 

13. • • • • • • 

CWM/D.V.C. Appeal partly allowed 


Am 1969 GUJARAT 66 (V 56 C 13)* 

N, G. SHELAT. J. 

State of Gujarat. Appellant v. Batuk- 
bhai Hargovind Vora and others. Respon- 
dents. 

Criminal Appeal No. 548 of 1965. Df- 
24-1-1967, against judgment of Judici^ 
Magistrate. First Class, Pailitana In Cri 
Case No. 1171 of 1961 
Bombay Police Act (22 of 1951). S. 37 
(l)(b) — Expression "corrosive snbstanc^ 
is not eqaivalent to inflammable or com- 
bustible substance” and the Section does 
not authorise the prohibition of carrying 
of torches. (Paras 9, 12) 

Cases Referred: Chronological Paras 
(1954) AIR 1954 SC 496 (V 41)- 
1954 Cri U 1333. Tolaram Relu- 
mal V. State of Bombay 12 

(1831) 2 D & a 302 = 6 EB 74a 
Attorney General v. Winstanley 12 
G. T. Nanavaty, Asstt. Govt Pleader, 
for Appellant (the State), S. T. Mehta 
(appointed), for Respondent (Accused), 
JUDGMENT. •••••• 

7. The material point however, to be 
considered is as to whether the carrying 

•(Only portions approved for reporting 

by High Coxirt are reported here). 
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of any such lighted torches would come 
within the meaning and ambit of the words 
corrosive substance or of explosives” 
used in S. 37 (1) (b) of the Act Be it said 
here, that this Act is in English. The notifi- 
^tion produced at Ex. 4 was undisputedly 
issued in Gujarati — it being the locd 
language of the State. CHause (b) of sub- 
section (1) of S. 37 of the Act referred 
to m the Gujarati notification as already 
set out hereabove viz. "Bali nakhe leva 
padartho laene 
nikalavam can well be normally under- 
stood in English as meaning "carrying 
i^ammato^ or combustible substance”. 
The notification has been Issued 
J? ^ert^e of the powers under 
Section 37(l)(b) of the Act by the Dis- 
trict Magistrate of Bhavnagar and the 
question then is as to whether his power 
or authority to prohibit "canying of in- 
flammable or combustible substances” 
would be within the meaning of "corro- 
sive substance or of explosive” used in 
da^e (b) of section 37(1) of the Act If 
it doe^ there would not arise any di£6- 
emty in the sense that carrying of light- 
ed torches would be covered, inasmuch as 
arrying any such burning substwee ifl 
the form of even a torch already descrlb* 
~ ^ireabove. for the reason that it can 
5*1 vf* ^ ®PPped to any other thing 
SStw'.if' fire; The noUficatioi! 

wouU teetore be valid il It meant and 
could be undeistoed by the public ai 
mea^g ^e same thing as per the words 
Section 37(1) of the 
Act U in issuing the notification there- 

he has- acted In excess of his auth- 
under Sec- 

3^fl)fb) of the Act that dause (2) 
in the Gujarati notification would be bad 
in law, vdth the , consequence that for 
any breach thereof no penal liability of 
persons carrying such torches that night 
would arise under Section 135 of the 
Act 

S. Now it Is dear and over which' 
there is no dispute that the lighted tor- 
dies such as found from the hands of ac- 
cused nos. 1 to 4 cannot come within the 
term "explosive”. The only point made 
out by Mr. Nanavaty, the learned Assis- 
tant Govt Pleader for the State, was 
that the carrying of burning torches 
would be covered by the words "carrying 
of any corrosive substance" used In Sec- 
tion 37 of the Act ss the meaning there- 
of would be as gc^ as ‘Bali nakhe leva 
agar salagi uthe teva padartho laene 
nlkalavani” used in dause (2) of 
the Gujarati notification ^ 4 in the 
case. The accused nos. 1 to 4 could 
therefore; be said to be the per- 
sons having committed a breach of noti- 
fication inasmuch as they were fou^ 
canying burning torches on the night of 
5-ft-64 and they are. therefore, liable for 
the offence punishable under Section 13S 
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of the Act. He referred to the Shorter 
Oxford English Dictionaiy where, accord- 
ing to him, corrosive is said to mean, 
‘consuming, or destroying, and even refers 
to 'fires’. On the other hand, it was said 
to mean 'gnawing, eating away, or des- 
troying gradually’ and in no case as 
meaning in ordinary parlance as carry- 
ing 'fire substance’. If any such meaning 
was intended, the use of words such as 
"inflammable or combustible substance” 
would have been in Section 37 of the 
Act. 

9. Now the term "corrosive sub- 
stance” is not defined either in the Bom- 
bay Police Act or even in the Indian 
Penal Code where we find such a term 
used in certain sections such as Sections 
324 and 326 of the Indian Penal Code. 
We would, therefore, turn for its meaning 
to some standard English Dictionaries. 
In Shorter Oxford' English Dictiona^, 
the term "corrosive” is shown to arise 
out of the word "corrode” and the mean- 
ing thereof is given as (1) to eat into; to 
eat or gnaw away; (2) to wear away or 
destroy gradually, as if by eating or 
gnawing away the texture. ’Then ^ the 
meaning of the term "corrosive” is given 
as unden — 

A. ad]. 1. Having the quality of eating 
away, consuming, or destroying. 2. fig. a 
Destructive, b. Fretting, wearing. 

1. The corrosive aire of London Eve- 
lyn. C. fires. 

2. b. A pensive and c. desire that we 
had done otherwise Hooker. 

B. sb. A substance that corrodes, an 
add, drug, remedy, etc. 

fig. In things part cure, care is a co- 

rasiue Greene. 

C. sublimate: Mercuric Chloride or bi- 
chloride of mercury (HgC12), a white 
crystalline substance which acts as an 
acrid poison. 

From this Mr. Nanavaty laid stress on 
its meaning as consuming or destroying 
and further he referred to "C. fires” and 
thereby contended that the substance 
that they carried with them on that 
night was such which was capable of 
setting fire to or destroy or consume 
some such thing. It is from that point 
of view that he said that the words "salid 
uthe teva” used in the Guiarati noti- 
fication in clause (2) should be under- 
stood and given effect to. 

10. Turning next to Webster’s New 
Twentieth Century Dictionary, Second 
Edition, the term "corrode” from which 
"corrosive” arises has been given its 
meaning as "to gnaw to pieces; to eat 
away by degrees; to wear away or dimi- 
nish gradually, as if by gnawing; rust, 
consume; destroy; said of the action of 
chemicals, and often used figuratively; as, 
nitric acid corrodes copper. Then corro- 
sive has been given its meaning as a 
corroding or causing corrosion; often 


used figuratively; as, corrosive care, a 
corrosive ulcer, n. something causing 
corrorton. While it does refer to the 
meaning as consume or destroy, it does 
not refer to 'fires’ as we find in the 
Shorter Oxford English Dictionary. It Is 
not possible to appreciate in what sense 
"fires” is used therein. The common and 
normal understandable meaning from the 
two English Dictionaries can be taken as 
meaning a substance which would eat 
away by degrees or wear away or dimi- 
nish gradually as if by gnawing: rust; 
consume; destroy; said of the action of 
chemicals. Even the meaning 'consume or 
destroy’ can hardly be taken to be in re- 
lation to any substance which can set 
fire to as in our view, if that was intend- 
ed, simple imderrtandable words for the 
same would be inflammable or combus- 
tible or by means of fire and surely not 
'corrosive substance’ for the same. More 
usefully we can tvun to the Universal 
Modem Dictionary, into English & Guja- 
rati, where the term "corrosive” has 
been given its meaning both in Englisli 
and Gujarati as "adj. eating away” hav- 
ing the power of consuming or impairine: 

"Khai nakhanaru sado kare vevu”. That 
wearing away gradually; "Dhime dhime 
Khavai jati nashak vartu”. The term "cor- 
rode” has been given its meaning in 
Gujarati as "Dhhne dhime Khai Javu, 
Khavai Javu, & sadi Javu (Lakadu).” 
From this it was urged that the rendering 
of the words "corrosive substance” in Guj- 
arati would not by any stretch of imagi- 
nation be taken as meaning Bali nakhe 
teva and all that it means is to eat away 
by degrees etc., meaning in Gujarati "khai 
nakhanaru sado kare evu.” I am not 
shown any other Dictionary giving a Guj- 
arati meaning to the English word such as 
"corrosive’’ used in. Section 37fl)fb) of 
the Act which tends to suggest giving 
a meaning as Bali nakhe teva made 
out by Mr. Nanavaty justifying the 
Gujarati notification issued by the Dis- 
trict Magistrate. 

11. We can as well turn to the com- 
mentaries of well known authors of the 
Law of Crimes as to how the term "cor- 
rosive substance” Is xmderstood as it has 
been so used in Sections 324 and 326 of 
the Indian Penal Code. At page 485 be- 
low section 324 of the Indian Penal Code, 
Dr. Hari Singh Gour has explained the 
term "a corrosive substance” used in 
Section 324 thus; — 

"A corrosive substance is a substance 
which irritates the system, such as corro- 
sive sublimate, which is a compound of 
chlorine and mercury, forming a white 
c^stalline solid, an acrid poison of great 
virulence. Such are the adds which cor- 
rode the system if taken internally and 
in an undiluted state.” 

Another standard treatise on Law of 
Crimes we can usefully refer to, is one 
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by Ratanlal and Dhirajlal, twenty-first 
edition. At page 874 the term "corrosive 
substance" has been explained as mean- 
ing any substance which irritates the 
system, e. g., sulphuric add, corrosive 
sublimate, eta In the circumstances, the 
explanation or meaning attributed to the 
term "corrosive substance" by these 
authors do show the same meaning as 
stated above to be the normal meaning 
of such term ordinarily understood 1^ 
the general public. 

12. Mr. Mehta invited a reference to 
certain observations in the Book "The 
Interpretation of Statutes and General 
Clauses Acte” by S. N. Bindra, 3rd Edi- 
tion, 1961, at page 60, and urged that 
when any meaning has to be given to any 
terms us^ in any enactment, it has to 
be taken as of common understanding of 
men for that would give the main clue 
to the meaning given to it by the Legis- 
lature. The observations then relied upon 
by Mr. Mehta run thus:— 

"Lord Wensleydale’s Golden Buie, ac- 
cording to Bannerjee in his Interpreta- 
tion of Deeds, Wills and Statutes in 
British India been universally accept- 
ed as a coctect enundation of the law. 
He proceeds to say: 

In laying down that the or^nary and 
graminatlcd sense of the words must be 
adhered to In the first instance, what Is 
meant is this: Most words have a pri- 
mary meaning, that is, a meaning in 
whidi they are generally used, and a 
secondary meaning, that Is a particular 
meaning in which they are used in a 
particular context.” 

I shall alwi refer to "Crales on Statute 
Law” sixth Edition where at page 162 it 
>ia< been observed as under 
"There are two rules as to the way In 
which terms and expressions are to be 
construed when used in an Act of Parlia- 
ment. The rule Is that general sta^ 
tutes will prima fade be presumed to 
use words in thdr popular sense. This 
TTilifc *wai hjj TfCitesdnn. *ji. 

Att.-Gen. v. Winstanlay, ( (1831) 2 D. 

& CL 302, at p. 310) "the words of an Act of 
Parliament which are not applied to any 
particular science or art” are to be con- 
strued “as they are understood in com- 
mon language.” Critical refinements and 
subtle distinctions are to be avoided, and 
the obvious and popular meaning of the 
language should, as a general rule, be 
foUowSL” 

From this It was said that the norma] 
and popular meaning which can be easil- 
ly understood- in respect of the words 
xised in Section 37(l)(b) of the Act coiild 
be taken to have been understood by the 
Le^slature and, at any rate, that could 
not have been what the Gujarati noti- 
fication indicates In clause (2) thereof. 
The mere fact that carrying of any light- 


ed torches such as those found with 
some of the accused were capable of set- 
tii^ fire or destroying something would 
not come within the ordinary meaning as 
understood of the words "any corroave 
substance” used In Section 37(1) (b) of 
Act Mr. Mehta in this connection also in- 
vited a reference to the case of Tolaram 
Relumal v. State of Bombay, AIR 1954 
SC 496, where it has been observed that 
it is a well settled rule of construction of 
penal statutes that if two possible and 
reasonable constructions can be put upon 
a penal provision, the Court must lean 
towards that construction which exempts 
the subject from penalty rather than the 
one which Imposes penalty. It is not com- 
petent to the Court to stretch the mean- 
ing of an expression used by the 
lature in order to carry out the Intention 
of the Legislature. On that basis it was 
said that even if for a moment, the word 
"corrosive" as explained in Shorter Ox- 
ford Dictionary has any such meaning as 
to set on fire, it cannot be said that that 
was the only meaning that could be given 
to it and that the Legislature had intend- 
ed only that meaning to be given to those 
words used in Section 37(l)(b) of the Act 
Those words obviously have at any rate 
two difierent meanings If one were to g9 
by the Oxford Dictionary. But we do net 
have to go so far. In my opinion, consi- 
dering the meaning of the term "corro- 
sive” given in the dictionariesT as also the 
same term having been explained by 
the eminent authors on Law of Crimes 
referred to above, the meaning of the 
woitis used in the Gujarati notification 
Issued by the District Magistrate cannot 
be taken as the correct or the primary 
or normal meaning that would be given 
to the words "corrosive substance" xised 
in Section 37(l)(b) of the Act. It Is diffi- 
cult to compr^end as to how the District 
Magistrate happened to derive and use 
the words he has chosen to in the Guja- 
rati notification and, at any rate, we are 
unable to get any clue as to from what 
dictionary he gave such a meaning, to the 
words "any corrodve subst^ce” used in 
S.37(l)(b) ofthe Actin myoplnlon, the 
words (original In Gujarati omitted— Ed), 
used in the Gujarati notification are 
not equivalent to the words or the 
expression giving correct or primary 
or normal meaning of the words corrosive 
substance used in S. 37(l)(b) of the Act. 
The use of the words (original In 
Gujarati omitted) used In the Guj- 
arati notification can therefore be said to 
have been used In excess of his powers and 
authority conferred on the Districi 
Magistrate under Section 37 of the 
Act and that way that part of tb£ 
notification was bad In law. Any brea<d 
of that clause in the notification, there- 
fore, cannot - make the accused Uabh 
under Section 135 of the Act The learned 
Magistrate was, therefore, ri^t in a©* 
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quitting the accused in respect of the 
offence with which they had come to he 
charged. 

13. In the result, the appeal fails and 
it is dismissed, 

MVJ/D.V.C. Appeal dismissed. 


AIR 1969 GUJARAT 69 (V 56 C 14)» 

A. D. DESAI AND B. C. THAKOR, JJ. 

Koli Trikam Jivraj & another, Appel- 
' lants V. The State of Gujarat, Respon- 
dent. 

Criminal Appeal No. 644 of 1966, D/- 
12-1-1968. 

(A) Evidence Act (1872), Ss. 3, 18 — 
Statement of accused — It is not open to 
Court to dissect statement and pick up 
part which is incriminating and reject 
part which is exculpatory. 

(Para 13) 

(B) Evidence Act (1872), S. 18 — Sug- 
gestions put in cross examination. 

Suggestions put in cross examination 
are no evidence at all against the accus- 
ed and on the basis of such sugg^tions 
no inference can be drawn against tne 
accused that he admitted the facts refer- 
red to in the suggestions. It is possible 
that in putting suggestions the lawyer of 
the accused, if he thinks fit and proper, 
may not put the entire case of the accus- 
ed in the cross examination of a prosecu- 
tion witness. 

Therefore, the accused is entitled to 
the benefit of the plea set Jip by ^e law- 
yer but it cannot be said that me pl^ 
or defence which his la^er puts forw^ 
must bind the accused. The reason is that 
in a criminal case a lawyer appears to 
defend the accused and has no 

authority to make admissions aga^ ms 

client during the progress of the litigation 
either for the purpose of c^eMingwim 
proof at the trial or inadent^y as to 
any facts of the case. It is. therefo^ 
evident that role that a d^ence la^y 
plays in a criminal trial is that of assisting 
the accused in defending his case. The 
lawyer has no implied authority to admit 
the guilt or facts incriminating tim accus- 
ed. AIR 1936 Rang 1, Rel. on. (Para 16) 

There is another principle wmch is 
equally to be borne in mind that ^gges- 
tions made in the cross exan^ation of 
prosecution witnesses cannot be ^ed to 
fiU in the gaps in the evidence of prose- 
cution. Burden lies on the pros^unon to 
prove the guilt of the accused. Such_ sug- 
gestions in any case cannot stand mgner 
than the statement of the accus^ under 
Section 342 of the Criminal P. C. 

(Para 18) 

♦(Only portions approved for report- 
ing by H igh Court are reported here). 
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Cases Referred: Chronological Paras 
(1936) AIR 1936 Rang 1 (V 23) = 

37 Cri LJ 293, Nga Ba Sein v. Em- 
peror 16 

K. J. Shethna, for the Appellants: G. 
T. Nanavati, Assistant Government Plea- 
der, for the State. 

DESAI J. : — In Sessions Case No. 2 of 
1966, Shri D. A Desai, Sessions Judge, 
Bhavnagar, convicted the appellants for 
having committed an offence punishable 
imder Sections 394, 326 read with sec- 
tion 34 and Section 324 of the Indian 
Penal Code and sentenced them for an 
offence imder Section 394 of the Indian 
Penal Code to suffer rigorous imprison- 
ment for 7 years. No order of sentence 
was passed in respect of offences punish- 
able under Section 326 read with Sec- 
tion 34 and Section 324 of the Indian 
Penal Code. 

2. The prosecution case was that one 
Bhikha Siddia was a resident of village 
Khakhoi, Taluka Botad, District Bhav- 
nagar. Bhikha Sukha had purchased vadi 
land bearing S. No. 60 admeasuring 75 
bighas and situated in the said village, 
Bhikha Sukha has no child. He has a 
sister who was married to one Premji 
Prag who originally resided in village 
Ugamedi. Premji has four sons. After 
Bhikha Sukha had purchased the vadi 
land,- he brought his brother-in-law 
Premji Prag and his four sons to village 
Khakhoi and they settled in the said vil- 
lage. Dharamshi and Talshi, 2 elder sons 
of Prerhji were cultivating this vadi land. 
In the cultivating season of 1964-65 
Premji Prag and his sons had raised 
Juwar, Sugarcane, chillies and cotton 
crops in the different portion of -the said 
survey number. The cotton crop was 
raised in an area of about 14 bighas 
which was situated on the southern 
boundary of the vadi land. There was a 
hedge on the southern boundary of this 
field. Premji Prag and his sons had also 
raised wheat crop in a tank in the -vil- 
lage Bhimdad. Survey No. 60 abutted on 
the boundary of the revenue limits of 
•village Bhimdad, Premji Prag had dug 
a water channd. from the well in the 
field upto the tank and the point where 
the channel passed through the fence 
there -was an opening in the hedge. 
Premji had engaged one Chhagan 
De-vji as an agricultural servant 
since 2 years. Dharamshi, Talshi and 
Chhagan Devji were sleeping in the vadi 
during the night to keep a watch on the 
crop. On the date of the incident i. e. on 
the night between 3rd and 4th December 
1965, Dharamshi, Talshi and Chhagan 
were sleeping in the field. Near the well 
there was a small shed. Chhagan was 
sleeping in the shed while Dharamslta 
and Talshi were sleeping outside in me 
field. At mid-night time Dharamshi, 
Talshi and Chhagan woke up on hearing 
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the barking of a dog. Pharamshl Md 
Talshi went running In the directloti 
frota which they heard the sound- Th^ 
came near the southern boundary of the 
field near the cotton crop. They saw one 
man standing near the opening of the 
hedge. On seeing Dharatnshi and TalshI 
that man came near them and gave a 
blow with a stick to Talshi. Talshi fell 
down on the ground. At that time the 
appellants and 4 other persons were 
plucking cotton from the cotton crop and 
on seeing Dharamshi and Talshi they ran 
towards them and beat Dharamshi and 
Talshi. Dharamshi had a dharia with 
him and Talshi had a spade with him. 
Dharamshi and Talshi also hit the ac- 
cused with their respective weapons. 
Dharamshi and Talshi fell on the ground. 
The accused and his companions ran 
away from the place of the incident. 
Chhagan Devji came near the injured 
persons. He helped Talshi to get up and 
Dharamshi, Talshi and Chhagan went 
near the welL On the way Chhagan asked 
Talshi as to what had happened and 
Talshi replied that the appellants and 
other accused had come to commit theft 
of cotton crop and that he had identified 
4 of them. He gave the names of the 4 
accused as Titku. Laghra. MoU and Naja. 
Chhagan made Talshi to sit on a cot and 
ran to the village to Inform Bhikha 
Sukha and Premjl Prag. He Informed 
Bhikha Sukha and Premfi Pragji that 
thieves bad entered his field to commit 
theft of cotton crop and that they had 
caused injuries to Dharamshi and TalshL 
Bhikha Sukha came to the vadt on a 
horse back. Dharamshi informed him in 
the vacU that 6 kolis of Dhankania vil- 
lage had come to commit theft and caus- 
ed them injuries. Chhagan and Premji' 
also came to the field. Chhagan yoked the 
cart and Dharamshi and Talshi were 
removed in the cart by Bhikha 
Sukha to Botad HospitaL They reached 
Botad Hospital at 6-30 a. m. and the in- 
jured were admitted in the HospitaL The 
M.edleal Officer seat a telephooie message 
to Botad Police Station and informed the 
Police Officer in charge of the Police 
Station that two persons from Rhakhoi 
had been admitted in the HospitaL Police 
Head Constable F. R Zala who was in 
charge of the Botad PoUce Station on 
receiving the telephone message from the 
Medical Officer, Botad. directed Police 
Head Constable LL B. Zala to investigate 
Into the matter. So Head Constable &i.B. 
Zala went to the Hospital and con- 
tacted Dhannshi and Talshi. Before he 
reached the HospitaL Talshi Premji had 
died, Mr. Zala recorded a complaint of 
Dharamshi Premji and sent it to the 
Police Station for registering the offence. 
After some investigation Mr. M B. Zala 
left the Hospital at about 11-30 a to jt 
was further the case of the prosecution 
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that the appellants who were accused 
nos. 1 and 2 respectively came to the 
Hospital and they were also admitted 
therein. The Medical Officer sent infor- 
mation to the Police Station that two 
Kolis of Dhankania village with the his- 
tory of assault had been admitted in the 
HospitaL Mr. F. R. Zala. was the Officer 
in charge of the Police Station. He 
directed Police Constable Mr. Gohil to go 
to the Hospital and to inquire into Uie 
matter. Mr. Gohil went to the Hospital 
and recorded a complaint of accused no. ' 
1 and sent it to the Police Station for 
registering an offence at the Police Sta- 
tion. Mr. M. B. Zala who was investigat- 
ing into the complaint filed by Dharam- 
sW went to the village Khakhoi and car- 
ried out the Investigation at the place. 
Mr. Gohil after recording the complaint 
given by accused no. 1 had also gone to 
Khakhoi for investigation, Mr. AL B. 
Zala had handed over the Investigation 
to Police Sub Inspector B. T. Sama who 
also took over the investigation from 
Mr. Gohil and the investigation in both 
the cases thereafter was carried on by 
Police Sub Inspector Sama. On these 
allegations the appellants along with 
other 2 accused were charged for having 
conjointly committed a dacoity and in 
commission of such daeoitv caused mur- 
der of Talshi Premji and thus having 
committed an offence punishable under 
section 396 of the Indian Penal Code. 
They were also charged that during the 
course of commission of the robbery 
they had caused hurt to DharamsU 
Premji and thus committed an offence 
punishable under Section 394 of the 
Indian Penal Code. TThe accused were 
alternatively charged for having commit- 
ted an offence punishable under Section 
302 read with Section 34 of the Indian 
Penal Code. The accused were also 
charged for having committed an of- 
fence purushabJe under Section 324 read 
with Section 34 of the Indian Penal Code 
for causing injury to Dharamshi. 

3. The defence of the accused no. 1 
was that he had not committed any of- 
fence and he did not go to the vadi of 
Premji Pragji at the time of the conurds- 
sion of the offence. On the night of oc- 
currence hla bullock had gone away from 
the vadi land and, therefore, he and ac- 
cused No. 2 went out in search of the 
bullock at night They went In search 
of the bullock within the revenue limits 
of village Khakhoi. When they were pas- 
ring through one field two persons came 
there, beat them and both of them fell 
down on the ground. He did not know 
who those persons were and he did not 
beat them as he was not armed with any 
weapon. He denied to have committed 
theft of cotton crop from the vadi of 
Premji pragjL He also denied that he 
filed a complaint before the police in res- 
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pect of injuries "which he_ received on 
that night. He also denied "that any 
Police Officer contacted him in the Hos- 
pital He stated that the contents of the 
complaint Ex. 27 were false and that a 
false complaint had been got up by the 
police to involve him in the case. 


4. The defence of accused no. 2 was 
that he had not committed any offence. 
He did not know anything about the oc- 
currence. He stated that on the evening 
just preceding the night of the occur- 
rence he and accused no. 1 had gone in 
search of the buUock of accused no. 1 
which had strayed away. At night time 
when they were passing through the sim 
of -village Effiakhoi, two persons attack- 
ed them and both of them feU down on 
the groimd. Thereafter he and accused 
no 1 went to their respective houses and 
on the next day in the morning he _^d 
accused no. 1 went to the Botad HospitaL 
He stated that he had not beat their 
sailants. He denied to have gone to the 
vadi of Premji Pragji and of ha-vmg com- 
mitted theft of cotton crop and beaten 
Talshi and DharamshL 


5. The learned Sessions Judge did not 
accept the e-vidence of Chhagan Devp 
and held that there was no <toect evi- 
dence to connect the accused "with cnm& 
The learned Sessions Judge came^ to tne 
conclusion that the circu^^tial ew- 
dence was sufficient to hold ffie accused 
atulty for having committed offence 
puni^able under Sections ^ 9 ^ 326 read 
with section 34 and Section 324 ^ 

Indian Penal Code and convicted thra 
as stated in the earUer part of ^e judg- 
ment It is against this order of conwc- 
tion and sentence that the appeUants 
have filed this appeaL _ ^ 


12. Reliance was then sought to be 
placed on circumstantial eiddence to con- 
nect the accused nos. 1 and 2 "^th tM 
crime. The subriiissions of Mr. Nma-vah 
were that the circumstances (1) that the 
e-vidence of Dharamshi, Bhikha and 
Premji Prag established "that soon after 
the incident Dharamshi had informed 
Bhikha and Premji that six persons from 
Dhankania -village had come 
theft and beat Dharamshi and Talshi. (2) 
that the e-vidence of Dharamshi and 
Chhagan -with respect to the theft of cot- 
ton crop was also supported by the evi- 
"dence of Amarshi Dayal Ex. M and 
Bachu Rajabbhai, Ex. 16, the panm -wit- 
nesses who prov^ that_ cotton pods -were 
scattered in the adjoining field and heap 
of cotton pods was found lying near the 
ri-vulet which was near the field of me 
deceased, (3) that accused nos. 1 and 2 
were found injured early in the morning 
on the date folio-wing the date of the 
occurrence, (4) that "the accused no. 1 
had given a complaint Ex. 27, which was 


recorded by the Head Constable Gohil 
wherein the accused no. 1 admitted his 
presence and the presence of other ac- 
cused near the scene of offence at the 
time when the offence was committed, 
(5) that during the course of cross-exa- 
mination questions were put to Dharam- 
shi and Premji by the la-wyer of the ac- 
cused which unmistakably indicated that 
accused no. 1 and accused no. 2 admitted 
that a fight did take place between them 
on one side and Dharamshi and Talshi 
on the other during the night of the 
occurrence, (6) that inconsistencies in the 
versions of the incident given by the ac- 
cused at various stages were sufficient to 
establish the guilt of the accused. 


13. We shall now proceed to consider 
the submissions of Mr. Nanavati and the 
circumstantial e-vidence relied upon by 
the prosecution. Mr. Shethna did not 
dispute the circumstance that some six 
persons of -village Dhankania had com- 
mitted a theft of cotton pods in the field 
of the deceased on the night of the occur- 
rence and that Dharamshi and TalsM 
were beaten. Similarly Mr. Shethna did 
not dispute the second and "third circum- 
stances mentioned hereinabove. It is not 
necessary for us to deal -with in detail 
the evidence on these points. The argu- 
ment of Mr. Shethna was that these cir- 
cumstances were innocuous and con- 
sistent -with the innocence of the accused. 
In our opinion there is much force in 
"this argument and it is ob-vious -ffiat these 
circumstances are such that it cannot 
lead us only to the conclusion that the 
accused nos. 1 and 2 were the persons 
who participated in the crime or guilty 
of ha-ving committed the offence. We 
then come to circumstance no. 4. We have 
already set out the circumstances in 
which the complaint was filed by the 
two appellants. It is well established that 
the statement made by an accused must 
be read as a whole and it is not open to 
the Court to dissect the statement and 
pick up a part of the statement which 
is incriminating and reject the part which 
is exculpatory. Accused No. 1 had stat- 
ed in his complaint. Ex. 23, as imder: — 


"Yesterday, . at 1-00 p. m. I, Koli 
Laghra Bhura. KoU Moti Rupa, Bharvad 
Natha and Bharvad Naja and younger 
brother of Naja, in all, we six pemons 
had gone to collect cakes of cow dung 
in the sim of -village Khakhoi. We had 
gathered the cakes of cow dungs on the 
south of viUage Ehakhoi. It bec^e dark 
whffe collecting cakes of cow dimg. We 
tied b-undles of cakes of cow dung. I, 
Laghra Bhura and Koli Moti Rupa were 
-w'alking ahead from near the field of a 
Kanbi from the sim of Khakhoi. The 
above mentioned three shepherds were 
coining behind "us at a distance of twen^— 
five paces from iis -with their goats. Tne 
Kanbis who are of ELhakhoi, whose 







1969 Trikam Jivraj 

jmts himself to such an assertion. Sugges- 
tions put in cross-examination are no 
evidence at all and on the basis of such 
suggestions no inference can be drawn 
against the accused that he admitted the 
facts referred to in the suggestions. It 
is possible that in putting suggestions the 
lawyer of the accxised, if he thinks fit 
and proper, may not put the entire case 
of the accused in the cross examination 
of a prosecution witness. 

IG. Moreover the lawyer who appears 
for the accused keeping in min d the 
facts of the case that he defends, has the 
right to take up a defence that he t hinks 
just and proper. In Nga Ba Sein v. 
Emperor, 37 Cri LJ 293 = (AIR 1936 
Rang 1), the facts were that the accused 
was charged for co mmi tting murder of 
his brother-in-law. The defence taken by 
the accused was Aat he had not caused 
the injury. In the Sessions Court the 
lawyer appearing for the accused openly 
advised his client to admit the assault 
and plead the right of private defence 
but the accused was stubborn and per- 
sisted in denying altogether his liability 
in the crime. The learned Sessions 
Judge did not allow the lawyer to 
take up the plea of right of self- 
defence and the High Court hearing 
the appeal obseiwed; — 

"Moreover, in this particular case it is 
not correct to say that the right of self- 
defence was not pleaded. It was pleaded 
by the pleader who was appearing for 
the appellant and if the pleader of the 
accused carmot set up a defence on his 
behalf, then I would ask what is the 
use of his appearing at the trial at aU. 
The accused himself may on his own 
bdialf take up a line of defence but it 
is equally open to his pleader on his 
behalf to take up another and alternative 
line of. defence.” 

Therefore, the accused is entitled to 
the benefit of the plea set up by the law- 
yer but it cannot be said that the plea 
or deface which his lawyer puts forward 
must bind the accused, lire reason is that 
in a criminal case a lawyer appears to 
defend the accused and has no implied 
authority to make admissions against his 
client during the progress of the litiga- 
tion either for the purpose of dispensing 
with proof at the trial or incident^y as 
to any facts of the case.; See Phipson’s 
Manual of Evidence, Eighth Edition Page 
134. It is, therefore, evident that the role 
that a defence lawyer plays in a criminal 
trial is that of assisting the accused in 
defending his case. The lawyer has no 
implied authority to' admit the guilt or 
facts incriminating the accused. The argu- 
ment of Mr. Nanavati that suggestion put 
by the lawyer of the accused in the 
cross-examinations of the prosecution 
• witnesses amoimts to an admission under 
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Section 18 of the Indian Evidence Act can- 
not be accepted. 

17. Now in the present case it is in 
evidence that the question that Dharam- 
shi and Talshi had caused injuries to the 
appellants was even put to Premji Prag 
who was not an eye-witness to the inci- 
dent. It seems question in form of sug- 
g^tion had been put in the cross-exa- 
mination of the prosecution witness for 
question’s sake. In their statements under 
Section 342 accused No. 1 and accused No. 
2 stated that on the night of occurrence 
the bullock of accused No. 1 had gone 
away from his vadi land and, therefore, 
they had gone in the seamh of the bul- 
lock, in the field situated within the 
revenue limits of village KhakhoL When 
they were passing through one field two 
persons came there, beat them and they 
fell down. The accused did not know who 
these persons were or to which vtilage 
they belonged. Thus it was not the case 
of the accused in their statements that 
they were beaten near the field of Prem- 
ji Prag and at the time at which 
Dharamshi and Talshi were beaten. It 
was not their case that there was a fight 
between them and their assailants. The 
suggestions put by their lawyer in cross 
examination of Dharamshi and Talshi 
were thiis not adopted by the accused in 
their statements under Section 342 of the 
Criminal Procedure Code. It is also to 
be noted that the attention of the appel- 
lants was not drawn while recor^g 
their statements vmder Section 342 of 
the Criminal Procedure Code to these 
denials of the suggestions put in the 
cross-examination of Dharamshi and 
Premji and no circumstance can be used 
again^ the accused unless he has been 
given an opportunity to explain the 
same. Thus from mere fact that 
suggestions were made in the cross 
examination of the prosecution witnesses 
to the effect that Dharamshi and Talshi 
had beaten the appellants outside the vadi 
land, no inference can' be drawn that the 
accxised had admitted the same. 

18. There is another principle .which 
is equally to be borne in mind that sug- 
gestions made in the cross-examination 
of prosecution witnesses cannot be used 
to fill in the gaps in the evidence of 
prosecution. Burden lies on the prosecu- 
tion to prove the guilt of the accus- 
ed. Such suggestions cannot stand 
higher than the statement of the accus- 
ed under Section 342 of the Criminal 
Procedure Code. The statement of the ac- 
cused under section 342 of the Criminal 
Procedure Code, cannot be used against 
the accused unless the prosecution proves 
its case against him by satisfactory evi- 
dence. At times it is used only to lend an 
assurance to the case of the prosecution 
case but it can never be used to fill in 
the gap in the evidence of prosecution. 
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The learned Sessions Judge was obvious- 
ly. in our opinion, in error in relying m 
the suggestions put in the cross-exami- 
nation of prosecution witnesses Dharam- 
shi and Premji by the lawyer of the ac- 
cused, accepting them as statements of 
the accused and binding on them, and 
treating the case put forward therein as 
a drcumstance against the accused. In 
the present case the evidence led by the 
prosecution is totaUy insufdcient to prove 
that the accused had committed the 
crime and no question of lending assur- 
ance to prosecution arises. The circum- 
stance that suggestions were put to the 
prosecution witnesses in their cross-exa- 
minations that Dharamshi and Talsbl 
beat the accused nos. 1 and 2 outside 
their vadi cannot be used against the ac- 
cused to fill in the gap in the evidence 
of prosecution. 

20. Thus to summarise the evidence 
on record it is clear that Dharamshi did 
not depose that the accused were the as- 
sailants. The evidence of witness Chha- 
gao. as we have held, is unreliable. The 
circumstantial evidence as discussed 
above is insufhdeot to prove the guilt 
of the accused. 

21. The result is that the accused are 
entitled to an acquittal The prosecution 
has failed to prove that the accused were 
guilty of the charge leveUed against them. 
The order of conviction and sentence 
passed by the learned Sessions Judg^ 
Bhavnagar. in Sessions Case No. 3 of 
1966 is. therefore, set aside and the 
accused are acquitted and ordered to 
be set at liberty forthwith. 

RSK/U.V.C. Orders accordingly. 
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N. M. MIABHOY, C. J. AND 
J. B. MEHTA, J 

Virs. S. 1&. " TnJg'gHy , AptinPaiA v. 1&. 
A. Baqul Opponent. 

Special Civil Appln, No. 1398 of 1365, 
D/- 28-4-1967. 

Constitution of India, Arts. 283 and 284 
— Moneys deposited in Court — Whe- 
ther Court can order their investment in 
some other way. 

It is noteworthy that, whereas clause 
(2) of Art. 283, which deals with public 
moneys, contains provisions not only 
regarding payment of public moneys into 
the public accoimt. but, also deals with 
the questions of their withdrawal and all 
other matters connected with or antiUary 
to the matters of custody, payment and 
withdrawal Art. 284 deals only with the 
subject of payment into the publi c ac- 
GUKl.yC880/68 “ 


count but does not deal with the question 
of withdrawal therefrom or other allied 
xnattersL The Constitution, therefore, has 
made a clear distinction between public 
moneys on the one hand and moneys 
which are received or deposited, inter 
alia, with Courts to the credit of matters 
mentioned in clause (b) in the matter of 
withdrawal thereof or su^ allied matters. 
There appears to be good reason behind 
this distmetion. Whereas public moneys 
must be dealt with at all stages in accor- 
dance with law. so far as non-public 
moneys are received or deposited, ob- 
viously, they cannot be de^t ^th at all 
stages by provision of law but must 
necessarily be dealt with according to 
the facts of each particular case. There- 
fore. the Courts of law are not precluded 
from passing proper orders in regard to 
investment of moneys which may He 
idle before them, provided of course, in 
doing so. they do not offend the provi- 
sions contained in Art 284fb). So long as 
moneys remain received by Court or 
deposited with It those moneys must 
remain in public account But, if on the 
facts of a particular case, the parties 
want that the moneys should be invested 
in some other way, then, the Court is not 
entirely helpless in the matter, provided 
the step that it t^es is that the 
moneys cease to have their character of 
receipt by or deposit with the Court. 

(Para 2) 

N. S. Parghl for N. M. Thakkar. for 
Applicant. 

MIABHOY C. J. This petition raises 
an important question relating to Court 
deposits, but, unfortunately. having 
regard to the facts of the case, it is not 
possible for us to decide that point final- 
ly so as to be of any help either -to 'peti- 
tioner or to Court depositors in general 

2. The facts leading up to the presen- 
tation of the petition are as follows: Peti- 
tioner entered into a contract for sale of 
an immovable property with two persons 
named LalLu.bhal, and 

(2) Suleman Lallubhal and paid R& 900 
by way of earnest money. Subsequently, 
she filed Sped^ Suit No. 5 of 1983 in the 
Court of the learned Civil Judge. Senior 
Division, Baroda. for specific performance 
of that contract At that time, she paid 
a sum of Rs. 19,100 in cash by way of 
deposit to be credited to the above cause. 
The suit was ultimately compromised on 
16th January 1965. . by which, the pur- 
cdiase price was fixed at Rs. 47.000/-. 
Petitioner, having already paid Rs. 900 
and deposited Rs. 19,100 in Court depo- 
sited a further amount of Rs. 27,000 on 
17lh May 1965 towards the above caus^ 
thus completing the sale price of Rs. 
47,000/-. From out of the amount so 
^ing in deposit defendants of the above 
special suit withdrew Rs. 35.000 on I6tb 
June 1955. The restfit of all the above 
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trai^ctions was that, a sum of Rs. 11, 
100/- is lying by way of deposit in the 
above Court, to the credit of the above 
cause. Now, it appears that, during the 
Pendency of the above litigation, one Bai 
Jiji, claiming to be an heir of one de- 
ceased Lallubhai, apparently the prede- 
cessor-in-title of the two defendants in 
the special suit, filed Suit No. 1310 of 
1961 in the Court of the learned Civil 
Judge, Junior Division, Baroda, for ad- 
ministering the properties of Lallubhai. 
That smt was dismissed and a regular 
Civil Appeal No. 433 of 1963 in the Dis- 
trict Court at Baroda was also dismissed. 
Jijibai thereafter filed a second appeal in 
this Court, bearing No. 453 of 1965. In 
that second appeal, she got an order for 
Etay_ restraining the defendants in the 
special suit from transferring the suit 
property so far as the interest of Jijibai 
was concerned. This order is being inter- 
preted by petitioner as a direction that 
the amount of Es. 11,100 is not to be paid 
to the above two defendants so long as 
the above suit continues. We are not con- 
cerned in the present petition as to whe- 
ther this particular interpretation of the 
stay order is correct or otherwise. From 
the facts aforesaid, it will be noticed 
that, at least from 16-6-65 till upto date, 
the sum of Rs. 11,100 is lying idle in 
Court and that, though petitioner has 
performed her part of the decretal direc- 
tion, she is not in a position to get the 
sale deed executed and to recover pos- 
session of the property. From the point 
of view of the defendants in the above 
suit also, it is quite clear that the amount 
of Rs. 11,100 is lying in Court deposit 
idly without earning any interest. . There- 
fore, it appears that, petitioner made an 
application on 24th September 1965 
before the learned Civil Judge, Senior 
Division, Baroda, requesting that the 
above amovmt of Rs, 11,100 "be ordered 
to be invested in the Central Bank of 
India, Baroda Branch, for periods of six 
months at each time.” On the same day, 
the learned advocate for defendants made 
an endorsement below that application 
stating that he had no objection if the 
amount is deposited as prayed for by peti- 
tioner. However, in spite of such consent, 
the learned Judge rejected the applica- 
tion of petitioner for depositing the 
amount in the above Bank, by his order 
dated 28-9-65. That order is impugned in 
the present petition. In support of the 
above order, the learned Judge has r^ 
lied upon an endorsement made by this 
High Court on- the administrative side 
below a letter of the Legal Department, 
bearing No. CCD. 1063/5413 dated_ 22nd 
October 1963, by which the attention of 
the High Court was drawn to the provi- 
aons contained in Article 284, Clause (a), 
(sic clause (b)). He thought that the mat- 
ter was administrative and because the 
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objection raised by the Legal Depart- 
ment was endorsed by the High Court, he 
was bound by the order made by the 
High Court on the administrative side. 
The grievance of Mr. Parghi is, to some 
extent, justified, inasmuch as the learn- 
ed Judge relied upon an administrative 
endorsement made by the High Court in 
a Judicial matter. The correct thing to 
do in such a case was for the learned 
Judge to interpret or to have regard to 
the provisions contained in Article 284(b), 
^d then pass a judicial order. Therefore, 
in order to dispose of the present petition, 
we have to turn to the provisions of 
Article 284, clause (b) which is relevant 
for the purposes of the present petition. 
Before reading Article 284, it is necessary 
to refer to the provisions of Article 283, 
clause (2). It is well known that the 
Constitution contemplates three funds 
(1) consolidated fund, (2) contingency 
fund, and (3) a fund, the amoimts of 
which are to be credited to the public 
account. We are not concerned with the 
first two kinds of funds in the present 
petition. As regards the third kind of 
fund, clause (2) of Article 283 makes a 
provision. But that provision is not in 
respect of all amoimts which are to be 
deposited in public account fund, but- it 
deals only with those public moneys 
which are to be deposited to that account. 
Clause (2) of Article 283, inter alia, deeds 
with (1) custody, (2) payment into the 
public account, and (3) -withdrawal there- 
pl In regard to all these three matters 
in respect of public moneys which are 
to be paid into public account, clause (2) 
says that these matters and all other 
matters connected with or ancillary to 
such matters "shall be regulated by law 
made by the Legislature of the State, 
and, until provision in that behalf is so 
made, shall be regulated by rules made 
by the Governor of the State.” Then 
comes Article 284 which is as follows: 

"284. — All moneys received by or 
deposited with — 

(a) any officer employed in connection 
■with the affairs of .... a State in his 
capacity as such, other than revenues or 
public moneys raised or received by the 

Government of the State. 

or 

(b) any court -within the territory of 
India to the credit of any cause, matter, 
account or persons, 

shall be paid -within the public 
account of’ the State ” 

Now, there is no doubt whatsoever that 
this is a Constitutional direction which 
Courts are bound to carry out in regard 
to moneys received or deposited with 
them. The direction is clear and imambi- 
guous. Ilie direction is that, all such 
moneys - shall be paid into the public 
account of the State. Therefore, in so far 
as petitioner applies to the Ci-vil Court 
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that the amount of Rs. 11,100 which is 
lying in deposit with that Court should 
be invested in a private bank, the prayer 
is directly opposed to the provision con- 
tained in Article 284- From that stand- 
point, undoubtedly, the order of the 
learned Civil Judge is perfectly iustified. 
But, however, there is one aspect of the 
matter which needs to be mentioned. It 
Ls noteworthy that, whereas ^use (2) 
of Article 283, which deals with public 
mon^s, contains provisions not only re- 
garding payment of public moneys into 
the public account, but, also deals with 
the questions of their withdrawal and all 
other matters connected with or andllary 
to the matters of custody, payment and 
withdrawal. Article 283 (284?) deals only 
with the subject of payment into the 
public account but does not deal with 
the question of withdrawal therefrom or 
other allied matters. The Constitution, 
therefore, has made a clear distinction be- 
tween public moneys on the one hand 
and moneys which are reeved or dep«> 
sited, inter alia, with Courts to the credit 
of matters mentioned in clause (b) in 
the matter of withdrawal thereof or sudi 
allied matters. There appears to be good 
reason behind this distinction. Whereas 
public moneys must be dealt with at all 
stages in accordance with law, so far as 
Don^ubUc moneys are received or depc^ 
sited, obviously, they cannot be dealt 
with at all stages by provision of law 
but must necessarily be dealt with ac- 
cording to the facts of each particiilar 
cast. Therefore, the Courts of law are not 
precluded fsom pas^g proper orders in 
regard to investment of moneys which 
may lie idle before them, provided of 

I course, in doing so, they do not oSend 
the provisions contained in Article 284(b). 
So long as moneys remain received by 
Coiut or deporited with It, those moneys 
must remain in public account But if on 
the facts of a particular case, the parties 
want that the moneys should be invested 
in some other way, then, the ^urt Is 
pK/i iaiplras im Vue imdlter. "pn^- 

Ivided the first step ^t It takes Is that 
Ithe moneys cease to have their character 
'of receipt by or deposit with the Court 
Now, on the facts of the present case, we 
cannot give any direction • of the kind 
which petitioner wants. Prttioner, as al- 
ready stated, is aggrieved by the order 
of the Court rejecting her application lor 
depositing the moneys lying in Court as 
a deposit with a private bank. That, olv 
viously, the Comt cannot do. But, in the 
present case, if both the parties had 
agreed for the withdrawal of the amount 
and that way, the amoxmt we r e to cease 
-to retain its diaracter as a recript or 
deposit, then, suitable orders could have 
bera passed by the Court. But, as already 
stated, petitioner is not inclined to have 
that recourse for some reason best known 


to herself. As we have already pointed 
out that petitioner has interpreted that 
stay order granted In Second Appeal No. 
453 of 1065 as an Injunction restraining 
the withdrawal of the above deposit 
Under the circumstances, in our judg- 
ment, no order can be passed in favour 
of petitioner and the rule must be dis- 
charged. 

3. Rule discharged. 

AKJ/D.V.C. Petition dismissed. 
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Modi Narandas Chhaganlal, Appoint 
V. Shah Jamnadas Maneklal and another. 
Respondents,' 

Appeal No. 1384 of 1960, D/- 1-2-1968, 
against decision of Asst J., at Baroda in 
C. A. No. 1317 of 1958. 


(A) Civa P. C. (1908), O. 23, R. 3 — 
Parties to suit accepting arbitration 
award after issues were framed in suit 
but before contention was raised — Ac- 
ceptance converts it into agreement or ad- 
justment between parties — Court has 
only to see ■whether agreement or ad- 
Jnstment is lawful or not and if it is law- 
ful Conrt is bound to pass decree in 
terms of settlement and to the extent it 
settles dispute between paries —If agree- 
ment is disputed Court is entitle to 
enter into engniry and to pass a decree 
on basis of its decision — Proviso to S. 47 
of Arbitration Act is not attracted in 
such a case. AIR 1952 Pat 66 & AIR 1953 
Cal 699 & AIR 1955 Raj 162. Disting. AIR 
1964 Pat 374 & AIR 1962 Andh Fra 123 
& Am 1953 Mad 781 (FB), BeL on. 

(Paras 6, 7) 

(B) Arbitration Act (1940), S. 47, Pro- 

viso — Consent to award — It should be 
^ven at time when Conrt is called upon 
to consider whether award should be ac- 
cepted as adjostment or compromise 
(Obiter). (Para 8) 


Cases Referred: Cbroudlogiea] Paras 
(1964) Am 1964 Pat 374 (V 51), 
Rameshwarlal y. Manila! 7 

(1962) Am 1962 Andh Pra 123 (V 49)- 
1961 Andh LT 577. Salima BibI 
V. Md. Ibrahim S^eb 7 

(1955) Am 1955 AH 353 (V 42)-ILR 
(1955) 1 All 500 (FB). MoradhwaJ 
V. Bhudar Das 5 

(1955) Affi 1955 Raj 162 (V 42)- 
ILR 1955-5 BaJ 580. Phool Narala 


.. Madan Gopal 
0953) Am 1953 Cal 690 (V 40)-92 
Cal LJ 181, Jugaldas Damodar Sz 
Co. V. Pursott^ Umedbhai & 
Co. 

0953) Am 1953 Mad 781 (V 40)- 
HR (1053) Mad 677 (FB), Abdul 
Ralmiaa v. M'TbaTw tnad siddiq 
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(1952) AIR 1952 Pat 66 (V 39), Zeaud- 
dia V. Abdur Rafique 5, 7 

(1952) AIR 1952 Pat 258 (V 39) = 

HiR 30 Pat 985, Raghimandan Rai 
V. Sukhlal Rai 5 

(1950) AIR 1950 Ori 169 (V 37) = 

TT.-R (1950) Cut 1, Indramoni v. 
Nilamoni 5, 7 

M. M. Patel, for Appellant; S. B. 
y akil, for Respondents. 


JUDGMENT: — This appeal arises out of 
the dismissal of Civil Appeal No. 317 of 
1958 by the learned Assistant Judge, 
Baroda. The appellant before me is the 
original plaintiff and he filed a suit against 
the two respondents before me to recover 
an amount of Rs. 5720/- on the basis of 
a promissory note. While the matter was 
pending in the trial Court, the parties 
agreed to refer the matter to an arbitra- 
tor. The reference to the arbitrator 
was not made by the Court, but it 
was a reference privately made by -fhe 
parties themselves. The reference to the 
arbitrator was made on 16th Septembe^ 
1957 and the arbitrator gave an award 
on the same day. The learned Assistant 
Judge has found, as a matter of fact that 
aU the parties to the suit have accepted 
the award after it was made by the ^bi- 
trator. After the parties had accepted tne 
award, they did not imme^ately go te 
the Court and intimate to the Court 
about the making of an award or th^ 
acceptance thereof. The proceedmgs m 
the trial Court continued until the issu^ 
were framed. Thereafter, the defendams 
in the suit made an application to the 
Court pointing out that the matter was 
referred by the parti^ 
arbitrator and that the arbitotor has 
given an award and that the p^dies have 
accepted the awaird. The defendai^ con- 
tended before the trial Court that the 
suit has been adjusted or compromised 
between the parties according to the 
terms of the award and therefore a com- 
promise may be recorded^aBci a deCTee 
passed in terms thereof This contention 
was based by the def^dante on ^e pro- 
visions of Order 23, Rule 3 of the Civil 
Procedure Code. 


2. The p laintiff objected to the Court 
accepting the award as a compromise am 
passing a decree in terms of the award. 
The trial Court negatived his objection 
and passed a decree in terms of the con^ 
promise represented by the avrard which 
was accepted by the parties.^ The 
tiff took an appeal to the District Court 
at Baroda and the learned Assist^t 
Judge, who heard the appeal came to the 
conclusion that the parties had accepted 
the award after it was made and on that 
basis he came to the conclusion that the 
award represented a compromise or an 
adjustment of the suit by the parties. He 
therefore, uphdd the decree made by the 


trial Court and dismissed the appeal of 
the plaintiff. 

3. In this Second Appeal, Mr. M. M. 
Patel, who appears for the appellant con- 
tended that mere acceptance of the award 
after it was made is not a sufficient com- 
pliance wi& the provisions of the provi- 
so to Section 47 of the Indian Arbitra- 
tion Act, 1940 (hereinafter referred to as 
*the Act’) and that there should be an 
acceptance of the award by the plaintiff 
before the trial Court when the conten- 
tion raised by the defendants was con- 
sidered by it. Mr. Patel urged that as 
the plaintiff has not given such a con- 
sent when the trial Court considered the 
contention of the defendants, the trial 
Court had no jurisdiction to pass a" 
decree in terms of the award. 

4. On the other hand, Mr. S. B. Vakil, 
who appears for the -respondents con- 
tended firstly that by accepting the 
award made by the arbitrator, the same 
was turned into an agreement between 
them by the parties and since this agree- 
ment compromised or adjusted the suit 
of the plaintiff and was lawful, the 
agreement should be accepted as a com- 
promise or adjustment under the provi- 
sions of Order 23, Rule 3 of the Code. 
Mr. Vakil also further contended that the 
proviso to Section 47 of the Act applies 
to those cases where the award is "other- 
wise obtained” that is, obtained other- 
wise than in accordance with the provi- 
sions of the Indian Arbitration Act. But 
the award obtained in this case is not an 
award “otherwise obtained” within the 
meaning of the proviso to Section 47 of 
the Act. He also urged that the proviso 
to Section 47 of the Act would have no 
application to this case. Mr. Vakil, fur- 
ther contended that the consent required 
by the proviso to Section 47 of the Act 
can be given at any time after the award 
is made and it is not necessary that the 
consent must be given at the time when 
the court is considering the question of 
recording a compromise. 

5: In support of his argument Mr. 
Patel relied on number of authorities. 
He relied on the decisions in the cases of 
(1) Indramoni v. Nilamoni, .AIR 1950 Ori 
169, (2) Moradhwaj v. Bhudar Das, AIR 
1955 -All 353 (FB), (3) Phool Narain v. 

Madan Gopal, AIR 1955 Raj 162 (4) Zea- 
iiddin V. Abdur Rafique, AIR 1952 Pat 66 
(5) Raghunandan Rai v. Sukhlal Rai. .AIR 
1952 Pat 25 and (6) Jugaldas Damodar 
& Co. V. Pursottam Umedbhai & Co., 
AIR 1953 Cal 690. Mr. Patel relied on 
these rulings in sujjport of his contention 
that the consent required to be given 
under the proviso to Section 47 of the 
Act is a consent that should be given at 
the time when the Court is hearing the 
contention that the award is a comprc^ 
mise or an adjustment of the suit ana 
that a decree should be passed upon it 
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under the provisions ol Order 23, Rule 3 
of the Code. In some of those cases it 
has been observed that a consent given 
outside the Court is not a sufficient con- 
sent. However, all these cases differ on 
facts from the instant case, in that, in 
none of those cases the pai^cs had ac- 
cepted the award before the application 
to consider it as a compromise or adjust- 
ment of the dispute was made to the 
Court. At the time when the contention 
was raised in the Court that the award 
should be treated as a compromise or 
adjustment for the purposes of Order 23, 
Rule % oi the Code, the award had 
tained its character of an award and it 
was the award itself which was to be 
considered by the Court; and the effect 
of parties accepting the award after it 
was given hut before the contentitm was 
raised in the Court was not considered 
In any of these cases because that fact 
was not present in any of those cases. 

6. In the instant case the parties have 
accepted the award after it was given. 
It is necessary to consider as to what is 
the effect of the acceptance of such an 
award by all the parties to the suit Does 
it remain an award even after all the 
pai^es to the suit accepted it? 
In my opinion. It does not remain an 
award as such, that Is. it does not remain 
a decision of an arhUrator. By reason ol 
the fact that all the parties to the suit 
have accepted It the award becomes, as 
it were, an agreement between the 
parties or an adjustment of the suit arriv- 
ed at by all the parties. Order 23. Rule 3 
ol the Civil Procedure Code gives un- 
limited latitude to the parties to a suit 
to settle the disputes between them in 
any manner they like and they can al- 
ways put that settlement of dispute be- 
fore the Court and request the Court to 
make a decree in terms of Aat settlement. 
All that the Court has to do in such a 
case is to see whether the settlement or 
the compromise is lawful one or not. If 
it is a lawful comnromlse or settlement 
the Court is bound to pass a decree in 
terms of the settlement to the extent 
that it settles the dispute between the 
parties. The Court is not required to 
enter upon any enquiry as to what were 
the means adopted by the parties to 
arrive at such an agreement or compro- 
mise; or who persuaded the parties to 
enter into such a compromise or adjust- 
ment or what were the inatters consi- 
dered by the parties in arriving at such 
a settlement or compromise. The parties 
may arrive at a setUement or compro- 
■mise by the inrtrumentalitr ot a third 
person; or they may arrive at surti a 
settlement or compromise on accepting 
the advice of some persons. When an 
award Is accepted by the parties to a suit 
all that they do is to the award 

an instrument to enable them to come 


to an agreement or adjustment of the 
suit. Once the parties have accepted the 
award, the award ceases to be a deddoa 
of a third person and it assumes the 
character of an agreement arrived at by 
the parties to the suit. Wien, therefore, 
after accepting the award any party goes 
to the Court and states to it that the 
parties have accepted the award and 
therefore it should be accepted as a 
compromise or adjustment of the suit, 
what is put before the Court is that 
there has been an agreement between 
the parties to the suit and it should be 
acted upon. When the other side appears 
in. the Ckiurt and says that there has been 
no such agreement, the Court is entitled 
to enter into an inquiry as to whe^er 
there was an agreement in fact or not. 
and if the Court is satisfied, despite the 
objection raised by the other side that 
there was in fact an agreement or set- 
tlement of the dispute between the part- 
ies, the provisions of Order 23. Rule 3 
authorise the Court to arrive at such a 
decision and to pass a decree on the 
basis of that decision. In the instant case, 
when the defendants told the Court that 
the parties including the plaintiff have 
accepted the award, what the defendants 
Intimated in fact to the Court was that; 
the suit is settled or adjusted in a parti- 
cular manner as expressed in the award 
made by the arbitrator, and the defen- 
dants a^ed the Court to record that 
agreement or settlement of the dispute 
and to pass a decree in accordance with 
the said award. The Court, therefore, 
when it recorded a finding that the plain- 
tiff had accepted the award did in fact 
record a finding that the agreement alleg- 
ed by the defendants is proved. In the 
Instant case, therefore, in my opinion, the 
proviso to Section 47 of the Act does 
not at all come into play and it is, there- 
fore; not necessary to consider the rul- 
ings cited on behalf of the appellant in 
support of the contention as to whether 
the consent necessary under the proviso 
to Section 4.7 Is given ot not. 

7. Mr. Vakil cited to me the decision 
in the case of Rameshwar l.al v. Mangi 
Lai. AIR 1964 Pat 374 where, in almort 
identical circumstances. the learned 
Judge ot the Patna High Court has arriv- 
ed at the same conclusion as arrived at 
by me in this case. The learned Judge 
has held therein "where parties to a suit 
agree out of Court to get their dispute 
referred to arbitration and consent tc 
the award given by the arbitrator, the 
award can be treated as a compromise 
between them and a decree can be passed 
on the basis of such compromise even 
though one of the parties badu out from 
the compromise before the Court" So 
also In the case of Salima Bibi v. Md. 
Ibrahim Saheb, AIR 1962 Andh Pra 123, 
the Court has observed as follows— 
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"If before the filing of the award, all 
parties signed on it, the Court is entitled 
to take it into consideration as a com- 
promise or adjustment of a suit within 
the meaning of Order 23, Rule 3, Civil 
Procedure Code. 

It is not. necessary that the party 
should consent to the award at the time 
when the compromise petition is taken 
up for consideration by the Court. 

It does not matter whether the consent 
is signified outside the Coiurt or before 
the Court” 

The Madras High Court in a Full 
Bench case in Abdul Rahman v. Md. 
Siddiq, AIR 1953 Mad 781 has also laid 
down that if an award which is not ob- 
tained in accordance with the provisions 
of the Indian Arbitration Act is accepted 
by the parties after it is made, the Court 
is entitled to accept such an award as a 
compromise or adjustment of the dispute 
between the partes for the purposes of 
Order 23, Rule 3 of the Civil Procedure 
Code and to base a decree in accordance 
with the terms of that award. In the case 
in AIR 1950 Ori 169 (supra). Das J. has 
observed on page 183 as follows; — 

"If the award is agreed to, after it is 
given, it operates as an adjustment and 
a decree in terms will have to follow 
under O. 23, R. 3, and if the facts rele- 
vant to such a situation are disputed, 
they wiU have to be enquired into as in 
any disputed adjustment.” 

In my opinion, therefore, the accept- 
ance of the award by the parties to the 
dispute converts it into an agreement or 
adjustment between the partes and when 
the application is made to the Court, the 
application is not to pass a decree in 
terms of any award, but the application 
is to pass a decree in terms _ of a com- 
promise or adjustment arrived at be- 
tween the partes imder the provisions of 
Order 23, Rule 3 of the Civil Procedure 
Code, In this view which I take, it is 
hot necessary to consider the provisions 
of Section 47 of the Act or the proviso 
thereof. 

8. It is true as contended by Mr. 
Patel that if the case were to be decided 
on the basis of the proviso to Section 47 
of the Act, the consent should be given 
at the time when the Court is called 
upon to consider whether the award 
should be accepted as an adjustment or a 
compromise. Tlie language of the proviso 
to Section 47 of the Act is. in my opi- 
nion, very clear and leads to this inter- 
pretation only. However, I refrain from 
entering into any detailed discussion of 
this question because in my opinion, as 
I stated earlier, it is not necessary to 
consider the inte^retation of the lan- 
guage of the proviso to Section 47 be- 
cause that proviso does not apply to the 
facts of the case. The rulings relied upon 


by Mr. Patel and particularly the cases 
m AIR 1952 Pat. 66. AIR 1953 Cal 690 
and AIR 1955 Raj 162 which lay down 
that the consent necessary under the pro- 
viso to Section 47 of the Act must be a 
consent given before the Court and not 
earlier, do not deal with a case where 
the partes to the suit had accepted the 
award prior to the matter being agitated 
in the Court. The question, therefore, as 
to what would be the effect of the 
parties accepting the award after it is 
made did not arise in those cases and 
those cases, are therefore, not helpful to 
me in the decision of this case. 

9. I may mention that Mr. Vakil also 
urged that ^s award is not "otherwise 
obtained” within the meaning of the pro- 
viso to Section 47 of the Act. Since it is 
not necessary to consider the proviso to 
Section 47 of the Act, this argument need 
not be considered. 

10. No other point has been pressed 

in this appeal The result is that the 
appeal fails and is dismissed with costs. 
RSK/D.V.C. Appeal dismissed. 
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A. R. BAKSHI AND V. R. SHAH, JJ, 

Shri Dawood Mahomed Pathan, Appel- 
lant V. Union of India and another, Res- 
pondents. 

Letters Patent Appeal No. 34 of 1964, 
D/- 1-9-1967, against decision of Divan, 
J. in F. A. No. 163 of 1964, D/- 27-7-1964. 

Consitution of India, Art. 5 — Domicile 
— Concept of, explained — Person hav- 
ing domicile in British India prior to 15- 
8-1947 — He would acquire domicile in 
India or Pakistan according as his perma- 
nent home fell on partition. 

The concept of domicile is essentially 
linked with and is based upon the exist- 
ence, either actual or deemed, of perma- 
nent home of a person. So long as there 
is one system of law prevailing in a 
territory within which the spot where a 
person has his permanent home is includ- 
ed, that person is said to be domiciled 
in that territory. The limits of that terri- 
tory may change or may be enlarged 
depending upon the force of international 
events. However, the person having his 
permanent home at one spot, would con- 
tinue to have his domicile in that country 
in which, for the time being, the_ spot 
where he has his permanent home is in- 
cluded. Halsbmy^’s Laws of England, 
3rd Edn. VoL 7, Para 27 Referred. 

(Paras 7, 8, 9) 

In order to make it easy to work out 
the principles of domicile the law assigns 
what is called a domicile of origin to 
every person at h is birth, namely, to 
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a legitimate child the domicile of the 
father, to an illegitimate child the domi- 
dle of the mother, and to a foimdling 
the place where he is found. Tins do- 
micile of origin is attached to a person 
at the time of his birth by operation of 
law itselt This domicile of origin conti- 
nues to attach Itself to that person during 
the rest of his life time until and unless 
he has abandoned that domicile of origin 
by acquiring anoflier domidle of his 
choice. A domicile of choice would be 
referable to domicile in some country 
other than the country in which there 
was his dcanidle oS origin, la order to 
acquire a fresh domicile by choice^ 
there should be proved actual residence 
by that person in the new country and 
also a present intention in that person’s 
min d to make his permanent home in 
that coimtry. By the term permanent 
home it is not meant to be a home lor 
ever and for all time to come. What is 
meant is a home for an indefinite time;. 
AIR 1953 Cal 530 fSB) & 1904 AC 287 & 
AIR 1966 SC 160, ReL on. (Para 10) 
A’s father was bom at certain village 
in district H which since creation of 
Pakistan, formed territory of that domi- 
nion. A’s father came to Delhi where in 
1940 A was bom. In 1940. A was brought 
to native village in H due to illness of 
his mother who died there. A was 
brought up by his uncle and aimt Since 
1943. A’s father was In Ahmedabad 
worl^g in some mills there, but A lived 
in that village. In 1954 he went with Ms 
imele to Karacl^ He came to India in 
1958 on a passport fnsm High Commis- 
sioner lor India in Karachi. He applied 
for permanent resettlement in India 
which was rejected. So A filed suit 
against Union of India and State of Guja- 
rat for declaration that he was dtizen of 
India. 

Held that permanent home of A’s 
_ father continued to be in H. On 15^ 
1947 'A’s father acqiiired the domicile of 
Paldstan. At the time of the commence- 
ment of the Constitution, L e. on Ifi'll- 
1949, A being a minor could have only 
the domicile that his father possessed on 
that date and since his lather possessed 
the domicile of Pakistan on that 
date, A also possessed that domicile. A 
person who had a domicile in British 
India prior to 15-8-1947 would acquire 
the domicile in India or Paldstan accord- 
ing as the place of his permanent home 
fell on partition of the country in India 
or in Pakistan. A, having failed to prove 
that he was a citizen of India at the 
commencement of ,the Constitution of 
India, his suit was liable to be dismised. 

(Paras n, 12, 14 , 16) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 160 (V 53)= 

, (1965) 3 SCR 793. Kedar Pandey 

V. Narain Biki^ Sah 10 
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(1963) AIR 1963 SC 698 (V 50)- 


1962 Supp (1) SCR 933, Eari 
Shankar v. Rao Girdhari Lai 15 

(1955) AIR 1955 SC 36 (V 42)= 

1955 Cri U 152, Central Bank of 
India Ltd. v. Ram Narain 12 

(1953) AIR 1953 Cal 530 (V 40)= 

57 Cal WN 778 (SB). Mrs. Rosetta 
Evelyn AttauUah v. Justin Attaul- 
lah 10 

(1904) 1904 AC 287 =73 UKB 613. 
Winans v. Attorney General 10 


Anin H. Mehta, for Appellant; G. M. 
Vidyarthi, Asst. Govt Pleader, for Res- 
pondents. 

V. R. SHAH, J. !— This appeal under 
dause 15 of the letters Patent arises out 
of the decision of this Coxut (Divan, J.) 
in First Appe^ No. 163 of 1964 which 
was filed against the dedsion of Mr. R. 
C. Shelat Prindpsd Judge, City Civil 
Court (as he then was), in (iity Civil Suit 
No. 2239 of 1961. The facts giving rise to 
this appeal are as unden 

The original plaintiff who is the' ap- 
pellant before us as well as in the Fitri 
Appeal before Divan. J., brought this 
suit Bgairtst the Union of India and the 
State of Gujarat, the two respondents 
before us, on August 17, 1961 for a de^ 
laration that be is a dtizen of India and' 
that he has not lost or abandoned his 
Indian dtizenship and for a permanent 
injunction restraining the defendants or 
their servants &om prosecuting and/or 
deporting him from India, The plaintliTs 
father was bom at the village of Tanda 
in Hazara District This District of 
Hazara was a part of British India upto 
the coming Into operation of the Inde- 
pendence Act of 1947, That Independence 
Act created two sovereign territories out 
of the territory of Briti^ India; namely 
the dominion of India and the dominion 
of Pakistan and this District of Hazara 
has. since the creation of the dominion 
of Pakistan formed part of the territory 
of that dominion. The plaintiffs father 
came down to Delhi with his wife and 
two children in October 1938. In Decem- 
ber, 1939, his wife gave birA to the 
plaintiff. In February 1940 the plaintiffs 
mother fell 111 in Delhi and she was taken 
back to their native place, that is, the 
village of Tanda and there she died in 
April 1940. The plaintiff, who was then 
an infant, was brought up at the village 
of Tanda by the wife of the elder bro- 
ther of his father. In October 1940 the 
plaintiffs father came to Ahmedabad foi 
service. He got service in some millg ir 
1943 and since then he has been Uvinc 
and serving in Ahmedabad. The plainM 
himself lived s± the village of Tand^ 
with his uncle upto the year 1954. In 
1954 he went with his tmcle to Karachi 
and he was doing some labour work 
there. In 1953 he obtained a pass-pori 
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and applied for obtaining a visa for com- 
ing to Ahmedabad from the office of the 
High Commissioner for India in Karachi. 
He came to India on that Pass-port. He 
thereafter applied for a permit for per- 
manent resettlement in India, but he 
came to know in August 1960 that his 
application has been rejected. He, there- 
fore, ffied the suit for the reliefs stated 


above. 

2. The trial Court dismissed the smt 
of the plaintiff on the ground that the 
plaintiff was not proved to be a citaen 
of India on January 26, 1950. In the firrt 
appeal before Diwan, J. the plaintiff 
frought to make out his case of Indian 
citizenship on the basis of Article 5 of 
the Constitution of India. The case be- 
fore Diwan J. was that his dom i o l e^ at 
the commencement of the Constitution 
was that of his father, as he was a minor 
then. His further case was that lus 
father having been resident in Ahmeda- 
bad since 1940 to 1949. his father had 
before commencement of Constitution ac- 
quired the domicile of India. It was 
therefore contended before Diwan J. that 
the plaintiff had a domicile in the terri- 
tory of India and he was bom m mdia 
and therefore under Article 5 of the Con- 
stitution, he was an Indian cihzen at the 
commencement of the Constitution. Diw^ 
J. rejected this contention ^d c^e to 
the conclusion that the learned tr^ 
Judge was right when he held t^t the 
plaintiff has not established h^ clam of 
being the citizen of India mder Article 
5 of the Constitution. Diwan J. accord- 
insly dismissed the appeal of the plain- 
tiff. It is against that decision of Di\^ 
J that this Letters Patent Appeal has 
been filed by the plaintiff. 

3. At the hearing of this appem 
before us the only point that was pressed 
on behalf of the appellmt was mat ne 
has become an Indian citizen at the corn- 
mencement of Constitution under icicle 
5 of the Constitution. The plaintiff cm 
bring his case within Article 5 of the 
Constitution, if he is able to prove ffia 
at the commencement of the Constitution 
he had his domicile in the terntop'’ of 
India and further prove any one of the 
three alternative facts inen^ned m 
clause (al, (b) and (c) of that Article. CL 

(al requires that the person claumng the 

benefit of Article 5 should be one bom 
in the territory of India. It is not ffimut- 
ed that the plaintiff was born at Delffi m 
December 1939. Therefore, if the 
t ifp proves that he had his domicile in th 
territory of India at the commencement 
of the Constitution, then he is entitl 
to succeed in his plea. 

4. The contention on beh^f of the 
appellant-plaintiff is that ” 

cle 394 of the Constitution vnth the pre- 
amble thereof, it is clear that the com- 
mencement of the Constitution referred 
1969 Guj./6 m G — 24 


to in Article 5 is as of November 26, 
1949. The plaintiff’s case is that he was 
a minor on that day and therefore he 
could not have an independent domicile 
of his own, but his domicile on that day 
would be the same as that of his father. 
His further contention is that on that 
date his father had a domicile in India 
and therefore his domicile was also in 
India. Mr. Mehta, learned Advocate for 
the plaintiff-appellant argued that the 
domicile of the plaintiff’s father at the 
time when he came to Delhi in 1938 was 
in British India, because the village of 
Tanda was a part of the territory of Bri- 
tish India. This domicile in British India 
of the plaintiff’s father continued to re- 
main with him imtil the Independence 
Act of 1947 was passed and British India 
was partitioned into the two dominions of 
India and Pakistan, on August 15, 1947. 
Mr. Mehta’s contention is that since from 
that date, "British India” ceased to exist 
on the map of the world and the British 
Indian domicile of the plaintiff’s father 
came to an end on August 15, 1947 and he 
would acquire in place of the domicile in 
British India, the domicile in either of 
the Dominions of India or Pakistan. Mr. 
Mehta’s further contention was that, 
since prior to August 15, 1947 the plain- 
tiff’s father was habitually resident in 
India from 1939 onwards, he acquired, 
in place of his British Indian domicile, a 
domicile in the territory of Inffia. He 
contended that he became domiciled in 
the territory of India on August 15, 1947 
because he got that domicile on account 
of the partition of the territory of British 
India. In other words, his argument was 
that his domicile which was in British 
India prior to August 15, 1947 became 
transferred in the territory of India 
after that date. His alternative argument 
was that since 1940 when he came to 
Ahmedabad, he has been residing in this 
city continuously upto the date of the filing 
of the suit by the plaintiff and that he 
has made his permanent home in 
Ahmedabad and therefore also his domi- 
cile after August 15, 1947 would be in 
the territory of India and not in the 
territory of Pakistan. 

5, On behalf of the respondents it 
was contended that the plaintiff’s father 
had his domicile of origin in the District 
of Hazara and since Hazara formed part 
of the dominion of Pakistan oii and 
after August 15, 1947, the_ plaintiff s 
father had his domicile in Pakistan from 
that date. It was also urged that the 
plaintiff’s father has not acquired any 
other domicile namely, the domicile m 
India after August 15, 1947. Therefore, 
at the time when the Constitution of 
India commenced, that is, on November 
26 1949 the plaintiff’s father had his 

domicile in Pakistan and consequently 
the plaintiff had also his domicile m 
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Pakistan. It was therefore, urged that 
the plaintiff cannot get the benefit of 
Article 5 of the Constitution. 

6. It is necessary therefore to deter- 
xnine first as to what is the essential 
content of the concept of domicile. The 
rule about domicile is evolved on account 
of the universal recognition that questions 
affecting the person^ status of a human 
being shoidd be governed constantly by 
one and the same law, irrespective of 
where he may happen to be or where 
the facts giving rise to the question may 
have occurred. 

The early concept of what is meant by 
the territorial dornlcile has been mention- 
ed by Cheshire in his Private Inter- 
national Law, sixth edition, in Chapter 
VII as follows: 

" 'By domicile’, said Lord Cranworth 
in 1858 'we mean home, the permanent 
home, and if you do not understand your 
permanent home I'm afraid that no illus- 
trations drawn from foreign writers will 
very much help you to it.” 

"Indeed, it may be said that the earlier 
English Judges were content to equate 
domicile with home in the sense in which 
the man in the -street, untroubled by 
legal subtleties, would understand that 
word. Just over a hundred years ago, 
Kindersley V. C propounded a deSnlUon 
that for facile comprehension and appU* 
cation it would be difficult to better.” 

"That place is properly the domicile of 
a person in which he has volxmtarily 
fixed the habitation of himselt and his 
iMtiily, not for a more special and tem- 
porary purpose, but with a present inten- 
tion of making it his permanent home, 
i^ess and until something (which Is un- 
expected or the happening of which is 
uncertain! shall occur to induce him to 
adopt some other permanent home.” 

The early concept of domicile was 
linked with the place where the person 
had his permanent home. Therefore the 
basic fact from which concept of domidle 
.ha? .’■jifa’wnjy* Ar Ahr Aila/s* 
where the person has his permanent 
home. The concept of domicile has its 
origin In the necessity to determine the 
system of law whereby his personal sta- 
tus of a human being should be govern- 
ed. If, therefore, the place where the per- 
son has his permanent home is a part of 
a particular country, the system of law 
governing the personal status of a human 
being in that country would be the sys- 
tem of law whereby that person would 
also be governed. This result is expressed 
by stating that that person has his domi- 
cile in the county in which the spot 
where he has his permanent home lies. 
Cheshire states on page 172 as follows: 

"Domicile denotes the relation between 
a person and a particular territorial unit 
possessing its own system of law.” 


In Halsbury’s Laws of England, Third 
Edition, Volume 7, in paragraph 26. It is 
stated: 

"A person’s domicile is that country in 
which he either has or is deemed by law 
to have his permanent home. Domicile is 
generally identifi^ with home, but 
whereas a person may have no home or 
more than one, the law requires him to 
have a domicile and one only.” 

Further on in the same paragraph it is 
stated: "All those persons who have, or 
whom the law deems to have, their per- 
manent home within the territorial limits 
of a single system of law are domiciled 
in the country over which the system 
extends; and they are domiciled in the 
whole of that country, although their 
home may be fixed at a particular spot 
within it.” 

7. From the above statements it is 
clear that the concept of domicile is es- 
sentially linked with and is based upon 
the existence, either actual or deemed, of 
permanent home of a person. So long as 
there is one system of law prevailing in a 
territory within which the spot where a 
person has his permanent home is in- 
cluded, that person is said to be domi- 
aled in that territory. The limits of that 
territory may change or may be enlarged 
depending upon the force of international 
events. However, the person having his 
pennanent home at one spot, would con- 
tinue to have his domicile in that coun- 
try in which, for the time being, the spot 
where he has his permanent home is in- 
cluded. 

8. Another established principle is 
that "every person at birth becomes a 
member both of a political and of a civil 
society. The former determines his poli- 
tical statiis or nationality, on which de- 
pends his allegiance to a sovereign; the 
latter determines his civil status. This 
means that the law which governs the 
civil society into which he is bom, the 
law of his domicile of origin, is attached 
to his .person and remains ..sn .attached, 
wherever he goes, unless and until he 
ceases to be a member of that society; 
and this he can only do by becoming a 
member of another civil society; or 
changing his domicile, upon which the 
law of the new domicile becomes attach- 
ed to him in the same manner.” (vide 
paragraph 27 of Halsbury's Laws oft 
England, Third Edition, Volume 7). 

9. There is no dispute before us that 
the plaintiff’s father was a native of 
Tanda village in Hazara District and that 
the domicile of the plaintiff's father was' 
In British India because Hazara District 
was a part of British India, llr. Mehta, 
however, contended before us that It 
would not be correct to say that the 
plaintiff's father had his domicile in 
Hazara District His argxunent was that 
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the domicile is in a coimtry and not in 
a particular portion of that country. In 
so far as the argument goes, we think 
that Mr. Mehta is right. Since the con- 
cept of domicile is evolved in order to 
fix the system of law which would govern 
the personal status of a person as a 
human being, it is necessary to include 
in that concept the relation between the 
permanent home of that person and the 
single system of law which prevails with- 
in the territory within which the place of 
his permanent home lies. This relation is 
expressed by stating that the domicile of 
that person is in that country or terri- 
tory which has a single system of law 
governing the personal status of a human 
being which territory includes the place 
where that person’s permanent home is. 

10. In order to make it easy to work 
out the principles of domicile, the law 
assigns what is called a domicile of origin 
to every person at his birth, namely, to 
a legitimate child the donudle of the 
father, to an illegitimate child the domi- 
cile of the mother, and to a foundling the 
place where he is found. This domicile of 
origin is attached to a person at the time 
of his birth by operation of law itself. 
This domicile of origin continues to 
attach itself to that person during 
the rest of his lifetime until _ and 
unless he has abandoned that domicile of 
origin by acquiring another domicile of 
his choice. A domicile of choice would be 
referable to domicile in some country 
other than the country in which there 
was his domicile of origin. In order to 
acquire a fresh domicile by choice, there 
should be proved actual residence by that 
person in the new coimtry and also a 
present intention in that person’s 
mind to make his permanent home 
in that country. By the term 'per- 
manent home’ it is not meant to 
be a home forever and for all time to 
come. What is meant is a home for an 
indefinite time. These principles relating 
to acquisition of domicile of origin and 
of choice are well settled (vide Mrs. 
Eoseta Evelyn AttauUah v. Jestin At- 
tauUah, AIR 1953 Cal 530 (SB); Winans 
v. Attorney CJeneral 1904 AC 287; Kedar 
Pandey v. Narain Bikram Seh, AIR 1966 
SC 160). 

11. It is with reference to these well- 
established principles relating to the law 
of domicile that we proceed to test the 
arguments advanced by Mr. Mehta on 
behalf of the appellant. There cannot be 
any dispute that in 1935 when the plain- 
tiff’s father came from his native place 
in Tanda village in Hazara District to 
Delhi, his domicile was in British India, 
because the place where his permanent 
home was at that time was in British 
India. He was therefore domiciled in 
British India, which was a unit of 
territory governed by a single sys- 
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tem^ of law. It is true that in 

British India different legal rules ap- 
plied to different classes of the popula- 
tion according to their religion, race or 
caste but nonetheless it was the territo- 
rial law of British India that governed 
each person domiciled in British India, 
notwithstanding that Hindu law would 
apply to one case and Mohammedan law 
would apply to another. Therefore, even 
though the personal status of the plain- 
tiff’s father would be governed by the 

Mohammedan law as applied to the 

natives m Hazara District that system of 
law applied to him because that was apart 
of the territorial law of British India. 
The single system of law which govern- 
ed the personal status of the plaintiff’s 
father in 1938 was the system of law as 
administered in British India. It is also 
not disputed that the unit of territory 
known as British India, was effaced from 
the map of the world by the Indepen- 
dence Act of 1947. The British sovereign- 
ty _ over that unit of territory known as 
British India, came to an end on August 
15,_ 1947 and the whole of the territory of 
British India which existed prior to 
August 15, 1947 was divided into two 
portions and each portion became, by that 
Act, a sovereign State. Therefore, on 
August, 15, 1947 since the territorial unit 
named British India ceased to exist and 
there was no place on the map of the 
world which could be known as British 
India, there could not remain a system 
of law which prevailed in British India 
and hence the domicile of the plaintiff’s 
father in British India based on his per- 
manent home in Hazara District came to 
an end. The plaintiff’s father on and after 
August 15,1947 could not say that he was 
domiciled in British India since that 
country was divided into the two sove- 
reign countries of the dominion of India 
and the dominion of Pakistan. The plain- 
tiff’s father must have his domicile either 
in the Indian dominion or the Pakistan 
dominion. The dispute in this case is 
centered round the question as to what 
should be held to be the domicile of the 
plaintiff’s father after he ceased to have 
the British India domicile on August 15, 
1947. The contention of Mr. Mehta, as we 
stated above, is that since the plaintiff’s 
father was habitually residing in 
Ahmedabad from 1940 onwards, the plain- 
tiff’s father would get the domicile in 
India in substitution of his domicile qi 
origin in British India. He has based this 
contention on a submission that the domi- 
cile is in a particular country and that 
the place of the permanent home in that 
country has no relevance in fixing the 
domicile. According to Mr. Mehta, aU 
persons habitually residing in Indian 
dominion on August 15, 1947 would 
automatically get the domicile in India 
in. substitution of their domicile in 
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British India. In our opinion this sub- 
mission of Mr. Mehta is not well found- 
ed. This submission ignores one of the 
essential factors which is decisive in set- 
tling the domicile of the plaintiffs father. 
The plaintiffs father was domiciled in 
British India because he had his perma- 
nent home in Hazara District which form- 
ed a part of British India prior to August 
15, 1947. It was solely on account of this 
geographical fact namely that Hazara 
District was a part of British India which 
assign^ a domidle in British India to 
the plaintiff’s father and it was on that 
account that when the plaintiff was bom 
in 1939 in Dobli, he obtained a domicile 
in British India as the domicile of his 
origin as that was the domicile of his 
father at that time. On partition of the 
country on August 15, 1947 the domicile 
of the plaintiff’s father would sdll be 
referable to the place where his perma- 
nent home was on 15-8-47; and if his 
permanent home was in Tanda village 
in Hazara District, then the plaintiff’s 
father would acquire on and after 15th 
August, 1947, the domicile of that coun- 
try of which Hazara District formed part, 
namely, a domicile in Pakistan. That 
domicile in Pakistan would continue to 
remain with the plaintiff’s father until 
it was shown that he had chang^ that 
domicile by acquiring a fresh domicile 
of choice. It is the alternative contention 
of Mr. Mehta on behalf of the appellant 
that the plaintiff’s father had changed his 
permanent home prior to 1947. We will 
consider that contention later on. But 
at this stage we are dealing with the case 
on the basis that there has been no 
change of permanent home by the plain- 
tLfl's father at any time. We are consi- 
dering the contention of Mr. Mehta that 
merely because the plaintiff happened to 
be residing rince 1940 in Ahmedabad that 
fact alone would on August 15, 1947, 
invest him with the doimrile In India 
rather than with tte domicile in Pakistan 
in place of his original domicile in British 
India. For considering this contention we 
proceed, therefore, on the basis that the 
plaintiff ’s father had not changed his per- 
manent heme at any time up to the time 
when the plaintiff filed this sxiit in 1961. 
Since the domicile is always referable to 
the place of permanent home and since in 
this case the per man ent home of ,the 
plaintiff’s father continued to be' in 
Hazara 'District it follows in our opinion 
that on Auguri 15, 1947 when the British 
Indian doiiiicile of the plaintiff’s father 
came to an end, he acquired in, substi- 
tution of that domicile, the domicile of 
that country in which his permanent 
home was on August 15, 1947, that is, 
the plaintilTs father acquired hi substi- 
tution. the domicile of Pakistan The 
plaintiff being a minor would contimie 
’ during his minority to possess that domi- 
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cile which his father possessed at the 
relevant time. At the time of the com- 
maicemoit of the Constitution that is on 
Nwember 26, 1949, the plaintiff being a 
minor could have only the domicile that 
1 m father possessed on tliat date and 
since his father possessed the domicile 
of Pakistan on that date, the plaintiff 
also possessed that domicile. 

12. It was, as we stated above, the 
contention of Mr. Mehta before us that 
the plaintiff’s father cannot be said to 
^ve his domicile in Hazara District, 
but he has his domicile in the British 
India and therefore the fact that his 
faAer had a permanent home in Hazara 
District would tmt be relevant in consi- 
dering ^e question as to which domicile 
the plaintiff’s father acquired in substi- 
tution of his original domicile on August 
15, 1947 when the British India was 
divided into the two sovereign dominions 
of India and Pakistan. A reference to the 
case of Central Bank of India Lti v. 
Ram Narain, AIR 1955 SC 36 is of some 
value in dealing with this contention of 
Mr. Mehta. In that case the respondent 
Ram Narain was carrying on business at 
Mailai in Multan District and was ^ow- 
ed a cash credit limited upto a certain 
amount by the Central Bank of India 
Ltd. The account was secured against 
stocks which were to remain in posses- 
sion of the borrowers as trustees on 
behalf of the Bank. On account of the 
disturbances that followed in the wake of 
the partition of the country the Bank's 
godown-keeper at Mailai left Mailai in 
September 1947 and there was no one in 
Mailai to safeguard the Bank’s godown 
after October 1947. In January, 1948 the 
Agent of the Multan branch of the appek 
lant Bank visited Mailai and he discov- 
ered that stocks pledged by Ram Narain 
against the cash credit agreement had 
disappeared. The Bank ultimately lodged 
a prosecution against Ram. Narain on 18th 
April 1950 for having committed offences 
punishable under Sections 380. 454 and 
of the Indian Penal Code before the 
Kstrict Magistrate at Gurgaon, in which 
District Ram Narain had migrated from 
Multan District, after 10th November 
1M7. A question arose In the course of 
that prosecution as to whether the Court 
m Gurgaon District which was a part of 
India could try the offences committed 
by Ram Narain in Multan District after 
August, 15, 1947 and before November 
10, 1947 . The answer to this question 
depended on whether Bam Narain was a 
citizen of India at the relevant time. 
Dealing with this point the Supreme 
Court observed as follows on page 40: 

•Ta these circumstances. If one may 
use the expression. Ram Narain's domicile 
of origin was in the district of Multan 
and when the district of Multan fell by the 
partition of India in Pakistan, Ram 
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Narain had to be assigned Pakistani Domi- 
cile tOl the time he expressed his un- 
equivocal intention of giving up that 
domicile and acquiring Indian domicile 
and also took up his residence in India.” 

It is true, as pointed out by Mr. Mehta, 
that in that case Ram Narain was since 
prior to August 15, 1947 living in Multan 
which fell in Pakistan, while in the in- 
stant case the plaintiff’s father had been 
living in Ahmedabad since before the 
date of partition of the coimtry. However, 
the decision of the Supreme Court shows 
that in considering what domit^e a p^ti- 
cular resident of British India acquired 
on partition of that country on Au^st 
15, 1947, it is necessary to see as to what 
was the place of his permanent residence 
on Augiist 15, 1947. The Supreme Court 
has used the expression that Ram Naram 
was "domiciled in Multan District” prior 
to August 15, 1947 and therefore it was 
held that he obtained Pakistani domicile 
because Multan District fell by 
tion in Pakistan. On the basis of this 
decision of the Supreme Court it c^ 
well be said in this case also that the 
plaintiffs father had his domi^e m 
Hazara District prior to August^ 15, 1947 
and since Hazara District feU m Pal^- 
tan on partition of the ci^tr^ we 
plaintiffs father acquired Pakistam domi- 
tile on August, 15, 1947. We, therefor^ 
hold that a person who had a doimcile in 
British India prior to August 15, 
would acquire the domicile in Indian 
dominion or Pakistan according as We 
place of his permanent home fell on parti- 
tion of the country in India or m Pakis- 
tan. 

13. Mr. Mehta’s second contention on 
this point was developed as follows; — 

Prior to August, 15, 1947 there was oi« 
State, namely British India. On August 
15, 1947 this State of British India divid- 
ed its territory into two portions and 
ceded one portion of the territory to We 
new State of the donjon of India md 
We second portion of its tenito:^ to We 
new State of We dominion of Pakirtan. 
British India was therefore a cedmg 
State and We dominions of Wdia and 
Pakistan were We acquiring States and 
Mr Mehta submitted Wat Were w^ 
cesdon of territory by BriWh India to 
the dominion of India so as to brmg_ into 
existence We new State of the _^mimon 
of India. Mr. Mehta then submitted that 
when cession of territory takes place 
all persons residing _ in _Wat ceded tern- 
tory acquired domicile in _ Wat new State. 
For this purpose he relied upon pam- 
graph219 on page 551 on Treatise of In- 
ternational Law, volume Iby Oppenheim. 
The relevant portion of paragraph 
on which Mr. Mehta has relied, reads as 
follows; — 

"As We object of cession is sovereignty 
over We ceded territory, all such indivi- 


duals domiciled Wereon as are subjects 
of We ceding State become ipso facto by 
the cession subjects of We acquiring 
State. The hardship involved in the fact 
that in all cases of cession We inhabitants 
of We territory who remain lose Weir 
old citizenship and are handed over to 
new sovereign wheWer they like it oi; 
not, has created a movement in favour 
of We claim Wat no cession shall be valid 
until We inhabitants have by a plebiscite 
given Weir consent to We cession.” 

In our opinion, this paragraph does not 
refer to the change in or acquisition of 
domicile. It refers to We change in, or 
acquisition of citizenship. It also refers 
to the change of We political status of 
a person rather Wan his civil status. 
There is no doubt Wat We concept of 
citizenship and We concept of domicile 
are two entirely different things. The 
concept 9f citizenship is designed to fix 
We political status of the person which 
would include his rights as a citizen of 
We country including his tie of national 
allegiance. The concept of domicile, as we 
stated above, is not necessarily linked 
wiW the citizenship of the country. It is 
quite possible Wat a person may be domi- 
ciled in one country and be We citizen 
of another country. This distinction is 
clearly mentioned in paragraph 30 in We 
case reported in AIR 1953 Cal 530 men- 
tioned above. Paragraph 219 relied upon 
by Mr, Mehta lays do\vn as to what hap- 
pens to We citizenship of the residents 
of a ceded territoiy. It lays down a gene- 
ral rule that We inhabitants of the ced- 
ed territory acquire the citizenship of the 
new State provided (1) Wese inhabitants 
are domiciled in We ceded territory and 
(2) Wey are We subjects of We ceding 
State. In our opinion, paragraph 219 does 
not support We contention of Mr. Mehta. 
iWe, therefore, reject We contention of 
Mr. Mehta Wat on We partition of We 
coimtry on August 15, 1947, We plaintiffs 
faWer acquired a domicile in India 
merely because he was residing in 
Ahmedabad from a date prior to August 
15, 1947. We come to We conclusion that 
since his permanent home was in Hazara 
District he acquired We domicile in 
Pakistan on August 15, 1947. 

14. Mr. Mehta’s alternative contention 
was Wat prior to August 15, 1947 We 
plaintiff’s faWer had made Ahmedabad 
his permanent home and Werefore on 
August 15, 1947, We place where We faWer 
of We plaintiff had his permanent home 
fell into We territory of India and Were- 
fore We plaintiff’s faWer was possessed 
of We domicile in We territory of India 
on Nov. 26, 1949. If Mr.Mehta could satisfy 
We Court Wat We plaintiff s father had 
his permanent home in India from We 
date prior to November 26, 1949, he 
would certainly be justified in asking us 
to hold that at We time of We commence- 
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znent of the Constitution, the plaintiff had 
a domicile in the territory of India. Upto 
August 15, 1947, since Haaara District 
and Ahmedabad were parts of the same 
unit of territory namely British India, it 
would not be correct to say that there 
would be any change of domicile by the 
plaintiff’s father because in any event, 
the domicile would still remain in British 
India. So far as the different provinces 
in British India are concerned, it cannot 
be said that a person can be domidled 
in a particular province of British India. 
All that can be said is that a person had 
charujed his permanent home from one 
part of British India to another part of 
British India. In such a case though there 
will be a change in the place of perma- 
nent home, there will be no change In 
domicile. Nonetheless, the change in the 
permanent home will be a decisive fac- 
tor when the partition of the country 
took place and the domicile of persons, 
who were residents in British India prior 
to Augiist 15, 1947 was required to be 
fixed afresh. In order to decide whether 
they get, in substitution, the domicile in 
India or the domicile in Pakistan it will 
be necessary to fix the places of their 
permanent homes. If the plaintiffs father 
were able to show that he had changed 
his permanent home to Ahmedabad prior 
to August 15, 1947, then it would be a 
decisive factor to say that on August 15, 
1947 his place of permanent home Ml 
in the territory of India. Now, the tenns 
•‘peimanent home” or "fixed habitation” 
which are generally used to enable one 
to ascertain the country of dondcile. are 
not eqtavalent to mere ’residence’. The 
term ’residence’ would imply merely the 
physical presence of the person at a parti- 
cular spot in a particular country. The 
residence may be for various purposes 
and it may be temporary or for an mde- 
finite period. In order that ’rradence’ 
may amount to 'permanent home’ or 'fix- 
ed habitation' it is necessary that, in ad- 
dition to residence, there should be cer- 
tain attendant rireumstances which 

would indicate that the residence 

In consequence of setting up a 

permanent home, that Is for an Indefinite 
time. Mr. Mehta submitted that the 

plaintiff’s father has been residing in 

Ahmedabad since 1940. when be came here 
upto the date of the suit, that is upto 
1961; and he urged that this long resi- 
dence is itself sufficient to show that his 
father had his permanent home in 
Ahmedabad and therefore he has his 
domicile in the territory of India. Mr. 
Mehta relied upon the following passage 
on page 174 in Cheshire’s Private Inter- 
nation^ I^w, Sixth Edition: 

'This much is clear, however, that a 
’ person’s residence in a county £s prima 
lade evidence that he is domiciled thne. 
There is a presum^on in favour of domi- 


dle which grows in strength with the 
length of the residence. Indeed, a resi- 
dence may be go long and so continuous 
that, despite declarations of a contrary in- 
tention. it will raise a presumption that 
is rebuttable only by actual removal to 
a new place.” * 

It was urged on the strength of this 
paragraph by Mr. Mehta that this long 
residence by the plaintiff’s father in 
Ahmedabad raises a presumption in 
favour of the plaintiff’s father having his 
domidle in the territory of In^ and 
since there is no rebuttal of this pre- 
Eimption. the plaintiff must succeed in 
his case. In our opinion, this paragraph 
cannot be read so as to mean that mere 
long residence without anything more 
gives rise to such a presumption. Later 
on, on the same page Cheshire observes 
as follows: 

*'On the other hand, time is not sole 
criterion of domicile. Long residence 
does not constitute nor does brief resi- 
dence negative domidle. Everything 
depends upon the attendant circumstan- 
ces, for they alone disclose the nature 
of the person’s presence in a country. In 
short, the residence must answer a quali- 
tative as well as a quantitative test," 

In our opinion the reridence which 
gave rise to a presumption in favour of 
tte plaintiff’s father sheiild be long resi- 
dence wupled with such circum^nces 
as would indicate that the plaintiff’s 
lather had made up his mind to 
ove up his permanent home at 
Tanda ana to have his permanent home 
at Ahmedabad. A man may reside in a 
particular place for a variety of reasons. 
In this particular case, the plaintifFs 
father had been residing In Al^edabad 
because he has got his service and 
mesms of livelihood in Ahmedabad. His 
residence in Ahmedabad therefore is on 
account of a spedal purpose. It may well 
be that when the purpose of his residence 
in Ahmedabad comes to an end, he may 
leave Ahmedabad and go away to some 
other place or return back to his native 
village in Hazara District It is therefore 
obligatory on the plaintiff to prove not 
only that his father has been reriding in 
Ahmedabad since 1940 but also to prove 
that his father had made up his mind 
prior to November 26. 1949 to make 
Ahmedabad his permanent home. It 
only on proof of such circumstances 
the plaintiff can say that he has acquireV 
the domicile in the territory of India at 
or before that date. The facts proved in 
this case are that the plaintiff’s father 
came to Ahmedabad in 1940 and got ser- 
vice in some mills in 1943 and has ever 
since remained in Ahmedabad and has 
not gone back to his native place. It is 
also proved that he married in 1946 and 
that all along he has been serving in 
some mills at Ahmedabad. The learned 
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trial Judge as well as Diwan J., have 
considered the facts of this case and have 
come to a definite conclusion that it is 
not proved that the plaintiff’s father made 
Ahmedabad his permanent home at any 
time. As we stated above, his presence 
in Alimedabad is because he has got his 
means of livelihood there. From the record 
of the case no other reason for the pre- 
sence of the plaintiff’s father has been 
brought out. It was pointed out that he 
married in 1946 and presumably as he 
says, that he has never gone back to his 
native place, that marriage was solem- 
nised in Ahmedabad. The evidence on 
record does not make out any such circum- 
stance which would indicate that the 
plaintiff’s father has been residing here 
because he has chosen to make Ahmeda- 
bad his permanent home. 'The plaintiff’s 
father in his evidence did not even state 
that he had abandoned his original domi- 
cile and had permanently settled at 
Ahmedabad. There are concurrent find- 
ings of botii of the trial Judge and of 
Diwan J., on this point and having con- 
sidered the facts of the case, we are in 
respectful agreement with these findings. 
We, therefore, come to the conclusion 
that it is not proved that the plaintiff’s 
father had made Ahmedabad his perma- 
nent home at any _ time. He, therefore 
continued to have his domicile in Pakis- 
tan at the time of the commencement of 
the Constitution and the plaintiff there- 
fore fails to prove that at the time of the 
commencement of the Constitution he 
was domiciled in the territory of India. 
He, therefore, fails to prove that he was 
a citizen of India at the commencement 
of the Constitution of India. 

15. During the course of his argu- 
ments, Vidyarthi, learned Assistant 

Government Pleader, contended that in 
an appeal under clause 15 of the Letters 
Patent, this Court carmot go into the 
questions of fact decided by the learned 
Judge against whose decision the appeal 
is preferred. In our opinion, this conten- 
tion is not correct. Clause 15 of the 
Letters Patent gives a right of appeal 
against the decision of a single Judge of 
this court except in such cases which 
are expressly excepted from the opera- 
tion of clause 15. That clause does not lay 
down any qualification or limitation as 
to upon which points the appeal can lie 
or as to which points the Court can 
decide.^ An appeal is usually a creation 
of statute and unless the statute creat- 
ing the appeal puts a limitation upon the 
subject matter of the appeal or the 
powers of the appellate Court, the scope 
and ambit of the appeal before the appel- 
late Court is co-extensive with the scope 
and ambit of the dispute which was 
heard by the Judge against whose judg- 
ment the appeal is preferred. As for ex- 
ample, the Civil Procedure Code, by Sec- 


tion 100 provides for a second appeal, to 
the High Court, but lays down that 
such an appeal can lie only in respect 
of points of law. When therefore, a 
second appeal is concerned, questions of 
fact cannot be agitated before the appel- 
late Court. If an appeal under Clause 15 
of tte Letters Patent is filed against the 
decision of this Court in a second appeal, 
the Court hearing the Letters Patent ap- 
peal could not enquire into any question 
of facts because tiie Judge hearing the 
second appeal against whose judgment 
the appeal under the Letters Patent is 
filed also could not go into any question 
of facts. An appeal is generally a rehear- 
ing of the matter in order to decide whe- 
ther the judgment appealed against is 
correct or not. Therefore, unless the sta- 
tute imposes any restriction either as 
regards the subject matter of the appeal 
or the power of the appellate court, the 
appellate Court is required to cover the 
same ground over again as was covered 
before the Judge against whose judg- 
ment the appeal is preferred. In this 
particular case Diwan J. was hearing a 
first appeal and he was therefore com- 
petent to decide not only questions 
of law but also questions of fact. Since 
clause 15 of the Letters Patent appeal 
does not lay down any limitation of any 
sort either as regards the subject matter 
of the appeal or the powers of the appel- 
late Court, the appellate Court hearing 
the appeal imder the Letters Patent is 
bound to hear the appeal both on ques- 
tions of law and questions of fact, which 
were agitated before the learned Judge 
against whose judgment the appeal is 
preferred. In the case of Hari Shankar v. 
Rao Girdhari Lai, AIR 1963 SC 698 it 
has been observed as follows: 

"A right of appeal carries ivith it a 
right of rehearing on law as well as fact, 
unless the statute conferring the right 
of appeal limits the rehearing in some 
way, as has been done in second appeals 
arising under the Code of Civil Proce- 
dure.” 

In our opinion, in this particular case, 
the contention of Mr. Vidyarthi that this 
court cannot go into the questions of fact 
cannot be accepted. 

16. In view of the conclusions to 
which we have reached, the plaintiff 
fails to prove that he was domiciled in 
the territory of India at the commence- 
ment of the Constitution within the 
meaning of Article 5 of the Constitution 
and therefore he fails to prove that he 
was a citizen of India at the commence- 
ment of the Constitution. No other point 
■ was raised before us. 

17. In the result, therefore, the appeal 

fails and is dismissed with costs. 
SSG/D.V.C. Appeal dismissed. 
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Ganibhai Kusalbhai and another. Peti- 
tioners V. State of Gujarat and others. 
Respondents. 

SpL Civil Appins. Nos. 835 and 901 of 
1963, D/- 20-3-1968. 

(A) Tenancy La^vs — Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 
S. 88D — Enquiry under the section is 
quasi judicial — Person whose exemp- 
tion is to be revoked has to be given an 
opportunity. 

Section 88D requires in the first In- 
stance gathering of data on the two facts 
mentioned in sub-clause (iv) of sub-sec- 
tion (1) and to appreciate the evidence 
so collected and to arrive at a dedrion 
as regards the exigence of the objective 
facts mention^ in sub-clause (iv) of sub- 
section (1). Although, therefore the hol- 
ding of an inquiry does not appear to 
have been specifically provided lor in 
SecUon 88D, it does not necessarily 
follow that the function to be performed 
under Section SSD. and the order to be 
passed under that Section Is merely of 
an administrative nature. The satisfaction 
that is required under S. 88D. is in res- 
pect of certain tacts as regards the exist- 
ence of which a quasi-JudicUl Inquiry 
was already made. It is not a case io 
which there would be at no stage of the 
proceeding any Us or dispute as regards 
the existence of the facts on which the 
authority has to get satisfied. The autho- 
rity acting under Section 88D cannot 
legally pass an order under that Section 
TOthout hearing the petitioner and the 
High Court has power to interfere with 
the order that is passed under that Sec- 
tion. AIR 1966 SC 81, Rel on. 

(Paras 8 and 9) 

(B) Tenancy Laws — Bombay Tenancy 
and Agricultural Lands Act (67 of 1918), 
S. 88C — Enquiry under the section is 
quasi judicial. 

A proceeding imder Section 88C for 
the grant of an exemption can be start- 
ed by making an application and on re- 
ceipt of such appUcation a notice to 
be given to the tenants of the land and 
after holding an inquiry, the Mamlatdar 
is required to decide whether the land is 
exempt from the provirions of SecUons 
S2 to 32R and it is on the strength of 
such a dedrion that a certificate imder 
Section 88C is issued to the person who 
has made the application. Such an order 
that is passed under Section 88C is ap- 
pealable as provided in Section. 74(1) 
(w) and is revisable under Section 76 by 
the Revenue Tribunal. Before, therefore, 
a certificate imder S. 88C could be grant- 
ed. it would be necessary for the appll- 
cant to establish bis eligibility to exerop- 
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tion and to show that the land does not 
mcceed an economic holding and that the 
total annual income of the applicant in- 
duding the rent of such land does not 
exceed 1,500/-, The applicant will 
have to sujjply the necessary data which 
woidd be liable to be challenged and test- 
ed by ^e tenants in the course of the in- 
quiry that the Mamlatdar would make 
umler S. 88C. This necessarily involves 
an inquiry and the assessment of the 
data supplied by the parties in respect of 
the requirements neces^ry to be estab- 
lished under sub-section (1) of Section 
88C and it is only when the Mamlatdar 
comes to the conclusion on an apprecia- 
tion of the data placed before him that 
the ingredients of sub-section (1) of Sec- 
tion 88C have been established that he 
could issue a certificate under sub-section 
(4) of Section 88C. The efieet of such a 
certificate is to grant an exemption from 
the operation of Sections 32 to 32E and 
to stop the process contained in those 
Sections operating in favour of the ten- 
ants. Thus the certificate granted under 
sub-section (4) of Section 86C is the 
result of a quari-ju^cial inquiry and is 
nanted only in cases where certain ob- 
jective facts have been established and 
after the parties whose rights are Uke^ 
to be affected by the grant of the certi- 
ficate have had an opportunity of an in- 
guizy and a hearing. (Paras 5 & 6) 

(C) CoDstituiion of India, Arts, 226 anil 
227 — €)uasi judicial enquiry — Essen- 
tials. 

It is not necessary in order to consti- 
tute a judicial or quasl-judidal function 
exerds^ by an authority that it should 
be a full-fledged Court It is not neces- 
sary that in all cases the proceedings must 
have the formalities of the practice and 
procedure followed in a Court of law. If 
the authori^ has to dedde a question on 
the appreciation of evidence and assess- 
ment of the data before it, if the autho- 
rity Iws not to act in accordance with any 
question of policy or expediency and if 
the provisions are such that they require 
the satisfaction of the author!^ about the 
existence of objective facts after an as- 
sessment of the evidence on those facts, 
then it would be difficult to say that the 
function that would be performed by the 
authority passing an order and the pro- 
ceedings adopted under that section were 
moely of an a dminis trative character. 

(Para 9) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 81 (V 53)* 

(1985) 3 SCR 536, Dwarka Nath 

V. I. T. Officer 9 

M. C. Shah, for Petitioner; G. T. Nana- 
vati Asstt. Govt. Pleader with K. L. Tal- 
sania AddL Govt. Pleader, for Respon- 
dent No. 1 (in Spl C. A. Ho. 901 of 1963)} 
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N. N. Gandhi, for Petitioner; G. M. 
Vidyarthi Asstt. Govt. Pleader with K. L. 
Talsania AddL Govt. Pleader, for Res- 
pondents (in Spl. C. A. No. 835 of 1963). 

ORDER; — These are two petitions 
challenging the order passed by the State 
Government in exercise of the powers 
conferred by sub-section (1) of Section 
88D of the Bombay Tenancy and Agii- 
cultmral Lands Act, 1948, (hereinafter 
referred to as the Act). Since both these 
petitions involve a sirnUar question, they 
were heard together and this judgment 
will cover the subject matter of both the 
petitions. 

2 . The petitioner in Special Civil Ap- 
plication No. 901 of 1963 is the owner of 
certain lands situated at Vadod in the 
Anand Taluka and he made an applica- 
tion before the Mamlatdar, Anand, under 
Section 88C of the Act for the grant of 
an exemption certificate and a certificate 
dated 19th October 1959 was granted to 
him under that section by the Tenancy 
Aval Karkim of Anand. That certificate 
granted under section 88C was revoked 
by an order dated January 1963 passed 
by the Under Secretary to the Govern- 
ment of Gujarat, Revenue and Agricul- 
ture Department, by virtue of the powers 
under sub-section (1) of Section 88D of 
the Act. In the order that was passed 
xmder that Section it was stated that the 
State Government was satisfied that the 
annual income of the petitioner exceeded 
Rs. 1500 and that, therefore, the State 
Government directed that with effect 
from the date of the order the lands 
shall cease to be exempt from the provi- 
sions of Sections 32 to 32R of the Act 
from which they were exempt under 
Section 88C of the Act and that the certi- 
ficate granted to the petitioner imder 
Section 88C by the Mamlatdar of Anand 
in respect of the lands should stand 
revoked. According to the petitioner the 
order passed under Section 88D of the 
Act is a judicial order and before passing 
such an order it was incumbent on the 
State Government to hear the petitioner 
and to give him an opportunity of being 
heard. According to the petitioner the 
revocation of the certificate rendered the 
petitioner’s land liable to compulsory 
sale imder Section 32 of the Act and 
affected the property- rights of the peti- 
tioner and it was incumbent on the State 
Government to hold an inquiry and to 
hear the petitioner before an order under 
Section 88D was passed. The petitioner 
also urged in his petition that the order 
under Section 88D was passed 'wthout 
hearing him and without giving him an 
opportunity of being heard and that the 
order was passed in contravention of the 
principles of natural justice. In the affi- 
davit-in-reply to the petition it was stat- 
ed that a tenant of land Survey No. 416 
(Paiki) of Vadod had made an application 
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on 28th December 1961 with a request 
to revoke the exemption certificate grant- 
ed to the landlord imder Section 88C on 
the ^o^d that the landlord’s income 
exceeded Rs. 1,500/-. That appHcation was 
sent to the Collector for report and a 
statement of the petitioner was recorded 
m the course of an inquiry held by the 
Tenancy Aval Karkun. Thereafter, as the 
Government was satisfied from the 
records that the annual income of the 
petitioner exceeded Rs. 1,500, the cer- 
tificate granted to him was revoked. The 
further defence that was revealed in the 
affidavit-in-reply was that it was not 
necessary to hold a further inquiry if the 
facts were clear from the record and 
that it was not incumbent upon the State 
Goyemment to ^ve an opportunity to the 
petitioner of being heard when in fact 
the facts of the case were clear from the 
record of the case on the petitioner’s own 
admission that his income exceeded Rs. 
1,500/-. 

3. It thus appears that the petitioner 
was granted a certificate of exemption 
vmder Section 88C of the Act on 19th 
October 1959 and thereafter it appears, 
a tenant made an application to revoke 
the certificate and the papers were sent 
to the Collector for report and the peti- 
tioner was called and his statement was 
recorded by the Aval Karkim. Thereafter 
the impugned order was passed under 
sub-section (1) of Section 88D of the Act 
revoking the certificate that was granted 
to the petitioner under Section 88C by 
the _ Mamlatdar of Anand. The order re- 
voking the certificate was passed rmder 
the signature of the Under Secretary to 
the Government of Gujarat, Revenue 
and Agriculture Department. 

4. In Special Civil Application No. 
835 of 1963 the petitioner is the landlord 
of certain agricultural lands situated at 
Dhandhuka, District Ahmedabad. The 
petitioner applied to the Mamlatdar, 
Dhandhuka, for an exemption certificate 
in respect of the lands under Section 88C 
of the Act and the Mamlatdar granted 
the exemption certificate in favour of the 
petitioner on 24th September 1958. On 
1st January 1962 a tenant made a repre- 
sentation to the State Government stating 
therein that the income of the landlord 
had exceeded Rs. 1500/- and that there- 
fore the certificate granted to the peti- 
tioner should be revoked. That applica- 
tion as it appears from the affidavit-in- 
reply filed by the Under Secretary to the 
Government of Gujarat, Revenue Depart- 
ment, was forwarded by the Government 
to the Collector of Ahmedabad for in- 
quiry and report and later on it was 
sent to the Mamlatdar by the Collector 
on 11th April 1962. The Mamlatdar issued 
notice to the petitioner and his tenants 
to appear before him to adduce evidence 
in support of their pleas. Accordingly 
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the parties appeared on 28th April 1962 
and the Mamlatdar. Dhandhuka, held an 
inquiry by recording the statements ol 
witnesses and allowing the parties to 
cross-examine them. After completing the 
inquiry the Mamlatdar submitted his 
report to the Collector and the Collector 
submitted his report, to the Government. 
After perusing the facts of the case and 
also the inquiry papers and the repor^ 
the Government as stated in the affi- 
davit-in-reply was satisfied^ that the 
annual income of the petitioner had 
exceeded Rs. 1,500/- and that, therefore, 
the State Government by its order 
dated 1st January 1963 directed that 
the certificate granted to the peti- 
tioner under section &8C should stand 
revoked. According to the petitioner he 
had no notice of the inquiry before pass- 
ing the impugned order and no show- 
cause notice was issued before the order 
was passed and the petitioner had no 
opportunity of being heard before the 
respondent No. 1. Under Secretary to the 
Government of Gujarat, Revenue Depart- 
ment, tinder whose signature the order 
was passed. According to the pefittoner 
while exerdsing the powers under Sec- 
tion 83D of the Act for withdrawing an 
exemption granted by the Mamlatdar, 
the State Government was acting judi- 
dally and the authority which passed the 
order was bound to follow the prindples 
of natural justice. The case of the res- 
pondent appears to be that an opportu- 
nity of hearing was in fact given and 
that there was no breach of the prind- 
ples of natural justice made by the State 
Government while passing the order 
under Section 88D. It was also contended 
that the Under Secretary to the Govern- 
ment of Gujarat. Revenue and Agricul- 
ture Department was not a Tribunal and 
that, therefore, a petition under Article 
227 of the Constitution ol India was not 
maintainable. 

5. The first question that would arise 
for consideration in these two petitions 
is what is the nature of the proceedings 
taken under section 88D of the Act. Are 
they proceedings merely of an admini- 
strative nature as was contended on 
half of the Government or are the pro- 
ceedings of a judicial or a quasi-judicial 
nature as was contended on betuilf of 
the petitioner? The answer to this ques- 
tion would depend upon the nature of the 
provisions and the effect that would be 
produced fav an action taken under those 
provisions. It would, therefore, be neces- 
sary to examine some of the relevant 
prorisions of the Act. Section 31 of the 
Act provides for the landlord’s right to 
terminate the tenancy for persona! cul- 
tivation and non-agricultural purpose. 
Sub-sections ( 1 ) and (2) of Section 31 are 
-as under : — 
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"31.(1) Notwithstanding anything con- 
tained in Sections 14 and 30 but subject 
to sections 31A to 31D (both inclusive’ 
a landlord (not being a landlord withii 
the meaning of Chapter III-AA) may, 
after giving notice and making an appli- 
cation for possession as provided in sub- 
s^ion (2), terminate the tenancy of anj 
land (except a permanent tenancy), if th< 
l^dlord bona fide requires the l^d io: 
any of the following purposes:— 

(a) for cultivating personally, or 

(b) for any non-agricultur^ purpose. 

(2) The notice required to be given 

tinder sub-section (I) shall be in writing, 
shall state the purpose for which the 
landlord requires the land and shall be 
served on the tenant on or before the 
3ist day of December 1956. A copy of 
such notice shall, at the same time, be 
sent to the Mamlatdar. An application for 
possession under section 29 shktl be made 
to the Mamlatdar on or before the 31st 
day of March 1957." 

The termination of tenancy under Sec- 
tion 31 as will be seen from the Section 
Itself is subject to Sections 31A to 
3lD. Section 31A prescribes the condi- 
tions of termination ol tenancy and Sec- 
tion 31B(1) provides that in no case a 
tenancy shall be terminated under Sec- 
tion 31 in such manner as will r^ult te 
leaving with a tenant, after termination 
less than half the area of the I^d leased 
to him. Sections 32 onwards relate to 
purchase of land by tenants. Section 32 
provides that on me first day of April 
1857, every tenant shall, subject to the 
provisions mentioned in the Section be 
deemed to have purchased from his land- 
lord, free of all encumbrances, the land 
held by him as tenant, if the conditions 
mentioned in Section 32 were satisfi^ 
The other Sections in the group of sec- 
tions from Section 32 to Section 32R pro- 
vide for matters relating to the purchase 
of_ land by tenants, determination of 
price of land to be paid by the tenants, 
mode of payment of price and other in- 
cidental matters. In order to exempt 
from the operation of Sections 32 to 32R, 
it would be necessary to make an appli- 
cation to the Mamlatdar for a certificate 
of exemption and on receipt of such an 
application, the Mamlatdar. after giving 
notice to the tenant or ter^ts of me 
land hold an mquiry and decide whether 
the land leased by such person^ is exempt 
from the provisions of Sections 32 to 
32R and if the Mamlatdar decides that 
the land is so exempt, he shall issue a 
certificate in the prescribed form to such 
person. ‘The necessary requirements for 
being eligible to the exemption are that 
it would be necessary to establish that 
the land does not exce^ an economic 
holdmg and that the total annual income 
including the rent of such land does not 
exceed Rs. 1,500/-. This has been provid- 
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ed for in Section 88C of the Act which 
reads as under: — 

"88C. (1) Save as otherwise provided 
by the Bombay Tenancy and Agricultural 
Lands (Gujarat Amendment) Act, 1960, 
nothing in Sections 32 to 32R (both in- 
clusive) shall apply to lands leased by 
any person if such land does not exceed 
an economic holding and the total annual 
income of such person including the rent 
of such land does not exceed Rs. 1,500/-. 

Provided that the provisions of this 
sub-section shall not apply to any per- 
son who holds such land as a permanent 
tenant or who has leased such land on 
permanent tenancy to any other person. 

(2) Every person eligible to the ex- 
emption provided in sub-section (1) shall 
make an application in the prescribed 
form to the Mamlatdar within whose 
jurisdiction all or most of the pieces of 
land leased by him are situate, within the 
prescribed period for a certifcate that he 
is entitled to such exemption. 

Provided that where such persoii is a 
widow she may make such application 
before the 1st day of July 1961 notwith- 
standing that the period prescribed 
under this section has expired. 

(3) On receipt of such application, the 
Mamlatdar shall, after giving notice to 
the tenant or tenants of the land, hold 
inquiry and decide whether the land leas- 
ed by such person is exempt rmder sub- 
section (1) from the provisions of Sections 
32 to 32R. 

(4) If the Mamlatdar decides that the 
land is so exempt, he shall issue a certi- 
ficate in the prescribed form of such per- 
son.” 

Any proceeding rmder Section 88C for 
the grant of an exemption can be started 
by making an application and on receipt 
of such application a notice has to be 
given to the tenants of the land and after 
holding an inquiry, the Mamlatdar is 
required to decide whether the land is 
exempt from the provisions of Sections 
32 to 32R and it is on the strength of 
such a decision that a certificate imder 
Section 88C is issued to the person who 
has made the application. Such an order 
that is passed under Section 88C is ap- 
pealable as provided in Section 74(l)(w) 
and is revisable under Section 76 by the 
Revenue TribimaL Before, therefore, a 
certificate under Section 88C could be 
granted, it would be necessa^_ for the 
appUcant to establish his eligibility to 
exemption and to show that the land 
does not exceed an economic holding and 
that the total annual income of the appli- 
cant including the rent of such land 
does not exceed Rs. 1,500/-. The applicant 
will have to supply the necessary data 
which would be liable to be challenged 
and tested by the tenants in the course 
of the inquiry that the Mamlatdar would 


m^e under Section 88C. This necessari- 
ly mvolves an inquiry and the assessment 
of the data supplied by the parties in 
respect of the requirements necessary to 
be established under sub-section (1) of 
Section 88C and it is only when the 
Mamlatdar comes to the conclusion 
on an appreciation of the data 
placed before him that the ingredients 
of sub-section (1) of Section 88C have 
been established that he could issue a 
certificate under sub-section (4) of Sec- 
tion 88C. The effect of such a certificate 
is to grant an exemption from the opera- 
tion of Sections 32 to 32R and to stop the 
process contained in those Sections ope- 
rating in favoim of the tenants. 

6._ The certificate granted under sub- 
section (4) of Section 88C is thus the 
result of a quasi-judicial inquiry and is 
granted only in cases where certain ob- 
jective facts have been established and 
after the parties whose rights are likely 
to be affected by the grant of the certi- 
ficate have had an opportunity of an in- 
quiry mid a hearing. The grant of such 
a certificate has an important effect on 
the property rights of the landlord and 
the tenants as could be seen from the 
provisions contained in Sections 32 to 
to 32R. Such a certificate which has been 
granted after a proper inquiry coidd be 
revoked under Section 88D of the Act. 
It would here be relevant to quote the 
provisions of that Section; — 

''88D. (1) Notwithstanding anything con- 
tained in Sections 88, 88A, 88B and 88C, 
if the State Government is satisfied — 

(i) in the case of an area referred to in 
clause (b) of Section 88, that the chances 
of non-agriciiltural or industrial develop- 
ment are remote, or that after the evic- 
tion of tenants from any land in such 
area, the land has not been used for a 
non-agricultural or industrial pxmpose. 

(ii) that the lands transferred by a 
Bhoodan Samiti are not cultivated per- 
sonally by the transferees or are alienated 
fay them, 

(iii) in the case of lands referred to in 
clause (b) of section 88B, that the trust 
is unable to look after the property or 
has mismanaged it or that there are dis- 
putes between the trust and the tenants 
and 

(iv) in the case of lands referred to in 
Section 88C, that the annual income of 
the person has exceeded Rs. 1,500 or that 
the total holding of such person exceeds 
an economic holding, 

the State Government may, by order 
published in the prescribed manner, 
direct that with effect from such date as 
may be specified in the order such land 
or area, as the case may be, shall cease 
to be exempted from all or any of the 
provisions of this Act from which it was 
exempted under any of the sections 
aforesaid, and any certificate granted 
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under section 88B or 88C, as the case 
may be, shall stwd revoked. 

(2) Where any such land or area 
ceases to be so exempted then in the 
case of a tenancy subsisting on the date 
specified in the order issued under sub- 
sertion (1), the landlord shall be entitled 
to terminate such tenancy under sectitm 
31, within one year from such date and 
the tenant, unless, his tenancy is so ter- 
minated. shall have a right to purchase 
the land within one year from the expiry 
of the period during which such landlord 
is entitled to terminate the tenancy. The 
provisions of Sections 31 to 31D fboth in- 
clusive) and sections 32 to 32R ftioth in- 
cluavei shall, so far as may be appli- 
cable, apply to such termination of ten- 
ancy and to the right of the tenant to 
purchase the land.” 

Sub-clause (iy) of sub-section (1) of 
Section 88D requires that the State Cfov- 
emment before withdraw)^ the exemi>* 
tion granted under Section. 88C should 
be satisfied that the annual income of 
the person has exceeded Rs. 1,500/- or 
that the total holding of such person ex- 
ceeds an econoxde holding. In the in*> 
quiry under Section 88C the relevant 
authority was to be satisfied that the land 
did not exceed an economic holding and 
that the total annual Income of such 
peison did not exceed Rs. 1,500/- and in 
a proceeding under Section 88D. the 
State Govenunent, before it coidd pass an 
order under Section 88D. is required to 
be satisfied that the annual Income of the 
person has exceeded Rs. 1,500/- or that 
the total holding of such a person ex- 
ceeds an economic holding, s finding 
which would disentitle the person in 
whose favour a certificate had alr^dy 
been granted under Section 88C from 
claiming an exemption. The very nature 
of the proceeding under Section 88D is 
such that the proceeding under that sec- 
tion could start only after an order 
under Section 88C was already passed. 
If an order under Section 88D is made, 
it would set at naught the previous order 
that was fussed as a juditaal or a qua^- 
judidal order. Sub-clause (iv) of sub-seo- 
tion (1) of Sea 83D further requires 
satisfaction by the State Government on 
the objective facts mentioned therein. At 
the time when an inquiry tmder Section 
88C was made, the authority acting 
under that Section had also to be satis- 
fied as regards the existence of the two 
objective facts mentioned in the Section 
and since the rights of the tenants were 
likely to be allied, it was necessary 
before passing an order under Section 
88C.to issue notices to tenants and to 
hear both the parties. There would thus 
be a lis between them which would be 
dedd^ on the data supplied by the 
parties and on the objective satisfaction 
of the autborily that the requirements of 
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eligibility to exemption were satisfied 
The same points of dispute as regards the 
total holding and the annual income 
would be before the authority passing an 
order under Section 88D(l)(iv) and the 
authority passing an order under that 
sub-section would be required to be 
satisfied about those objective facts be- 
fore it would decide to revoke the certi- 
ficate granted under Section ^C. In a 
proceeding under Section 88D also, there- 
fore, the question of eligibility to exemp- 
tion would be of paramount considera- 
tion. 

7. As we have seen. Sections 32 to 32R 
relate to certain property rights rrfating 
both to landlords and tenants. Those Seo- 
tions confer certain rights on the tenants 
which would to some extent aflert the 
property rights of the landlords. An ex- 
emption from the operation of Sections 
32 to 32R granted in favour of the land- 
lord would make him exempt from the 
operation of Sections 32 to 32R and his 
property would be saved from the opera- 
tion of those sections. As soon as such an 
exemption Is revoked, the immunity from 
the operation of those sections would be 
set at naught and although such a person 
whose exemption certificate has been 
revoked has been given a right to termi- 
nate the tenancy under Section 31 vrithln 
one year, his rights will to some ertent 
continue to be affected. In the first In- 
stance his right to terminate the tenancy 
is restricted to the period ol one year 
only and even if he does so he would 
not be able to get more than half 
tile area of the land- There Is no 
doubt that the granting of a certificate 
of exemption under Section 88C does 
confer advantages in relation to proper^ 
righto and by virtue of an order tmder 
Section B8D such advantages would not 
be available to the landlord such 
Is the consequence of the revocation of 
the certificate granted under Sea 88C. 
S^ion 88D thus aims at taking away 
those property rights which have been 
acquire after making an inquiry as to 
the existence of objective facts. 

8. The aforesaid discussion shows that 
the object of Section 88D is not merely to 
collect data for making an order In an 
administrative matter. Section 88D req- 
uires in fte first instance gathering of 
data on the two facts mentioned in sub- 
clause (iv) of sub-section (1) and to ap- 
preriate the evidence so collected and to 
arrive at a decision as regards the exi- 
stence of the objective facts mentioned 
In sub-clause fiv) of sub- section (1). 
Although, therefore, the holding of an 
inqu^ does not appear to have been 
specifically provided for in Section BSD, 
it does not necessarily follow that the 
function to be performed under Section 
88D and the order to be passed under 
tiiat Section to merely of an admi-* 
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nistratiye nature. The satisfaction that 
is required under Section 88D is in respect 
of certain facts as regards the existence 
of which a quasi-judicial inquiry was 
already made. The dispute of the same 
nature would exist in a proceeding imder 
Section 88D as existed at the time when 
an inquiry imder Section 88C was made 
and similar property rights would be 
involved also in proceedings under Sec- 
tion 88D. Whether the authority acting 
under a particular provision of law acts 
administratively or judicially has to be 
gathered from the relevant provisions 
and from the cumulative effect of the 
nature of the rights affected, the manner 
of the disposal provided for, the nature 
of the power conferred and the criterion 
required to be adopted. No hard and fast 
rule could be formulated which would 
apply invariably to every case and to 
every provision. Various factors would 
require to be examined while coming to 
the conclusion whether a particidar fun- 
ction is of a judicial or an administrative 
character. The power to revoke a cer- 
tificate already granted has been con- 
ferred on the State Government by a 
statutory rule and the exercise of such a 
power is in respect of a dispute the resxilt 
of which would affect the rights of fte 
parties. An order passed imder Section 
88D would have the effect of nullifying 
an order that has been passed after a 
quasi-judicial inquiry and it is important 
to bear in mind that the order under 
Section 88D could be passed only after 
satisfaction on an objertive fact which 
would require determination after the 
assessment of the data placed before the 
authority who passes the order under 
Section 88D. These are the distinctive 
features of the power conferred on the 
State Government under Section 88D. 

9. The authority that is to make an order 
imder Section 88D has been invested with 
an authority to pass an order under that 
Section under a statute and that authority 
has been given the power to so determine 
the question on its being satisfied as 
regards the facts mentioned in the Sec- 
tion. There is thus a duty cast upon the 
authority passing an order under Section 
88-D to consider the data that is before it 
in order to come to the conclusion as to 
whether certain facts exist. Although 
therefore the Sectiori by itself does not 
prescribe any formality or procedure, it 
does appear that the authority dedding 
the question under Section 88-D will be 
required to consider the data that is laid 
before it and to consider the evidentiary 
material in order to arrive at a conclu- 
sion as regards the existence of the facts 
on the basis of which the authority could 
pass an order under that Section. While 
taking an action under S. 88D the autho- 
rity has not to act as a matter of expedi- 
ency or as a matter of administrative 


poh^. This is not a case in which there 
would be at no stage of the proceeding 
any lis or dispute as regards the existence 
of the facts on which the authority has to 
get satisfied. Reference may in tliis con- 
nection be made to the observations made 
by the Supreme Court in Dwarka Nath 
y. I. T. Officer, AIR 1966 SC 81. It 
Jjot necessary in order to constitute a 
judicial or quasi-judicial fimction exer- 
cised by an authority that it should be a 
fiffi-fledged Court. It is not necessary 
mat in all cases_ the proceedings must 
have the formalities of the practice and 
procedure followed in a Court of law. If 
the authority has to decide a question on 
the appreciation of evidence and assess- 
ment of the data before it, if the authority 
has not to act in accordance with any 
question of policy or expediency and if 
the proceedings are such that the decision 
taken would affect property rights and if 
the provisions are such that they require 
the satisfaction of the authority about the 
existence of objective facts after an asse- 
ssment of the evidence on those facts, 
then having regard to the cumulative 
effect of all the factors already consi- 
dered hereinabove, it would be difficult to 
say that the function that would be per- 
formed by the authority passing an order 
under Section 88-D and the proceedings 
adopted imder that Section were merely 
of an administrative character. On the 
other hand these factors show beyond 
doubt that the proceedings are of a juffi- 
dal or quasi-judicial character and the 
authority acting under that section was 
bound to give an 'effective hear- 
ing to the party against whom 
the order was purported to be 
passed. It is, therefore, not possible to 
accept the argument of the learned Assis- 
tant Government Pleader that the autho- 
rity acting under Section 88-D could have 
legally passed an order under that Section 
without hearing the petitioner and that 
the High Court had no power to interfere 
with the order that was passed under 
that Section since the authority passing 
the order was not a tribimal within the 
meaning of Article 227 of the Constitu- 
tion of India. 

10. Now it is an admitted position in 
both the petitions that the authority that 
passed the impugned orders had not 
heard the petitioners in both the special 
civil applications. It also appears that 
no notice was issued by the Undersecre- 
tary to the Government asking the peti- 
tioners to explain why an action under 
Section 88-D should not be taken against 
them and why the certificates granted to 
them under Section 88-C should not be 
revoked. It further appears that the 
Undersecretary to the Government had 
not heard any of the petitioners as regards 
the material that was gathered against 
them and placed before tiie authority for 
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its consideration. It does not 
that after the report of the Collector or 
the Mamlatdar. if any. the petitioners 
were heard and their explanation taken 
on the facts that were collected. There 
is, therefore, no doubt about the fact 
that the Under Secretary to the Govern- 
ment had given no opportunity to any 
of the petitioners of a hearing by him 
while taking a decision to pass an order 
xinder Section 88-D. All that appears to 
have been done is that a notice seems 
to have been issued by the Mamlatdar 
and the petitioner appears to have been 
called and his statement was recorded. 
In the second petition it appears that 
some evidence was taken but even 
the petitioners were never asked by the 
Government or by the Under Secretary 
to offer any explanation as regards the 
material on the basis of which action was 
purported to be taken. No hearing appears 
to have been given by the Government 
before cancelling the certificates and it 
cannot be said from the mere fact that a 
statement of the petitioner was record^ 
or that some evidence was taken by the 
Mamlatdar that the Government had giv- 
en an effective hearing to the petitioners 
before cancelling the certificate. The revo- 
cation of the certificates was an action 
of such a nature as would affect the pro- 
perty rights of the petitioners and these 
rights would be prejudlaally affert^ It 
the petitioners were not heard and meir 
explanation was not taken by the gov- 
ernment on the material that was being 
considered by the Government while 
taking an action under Section 88D and 
while cancelUng the certificates 
tioners had obtained under Section oou- 
Since none of the petitioners has fiot a 
hearing before the Government and me 
authority that passed the order under 
Section 88D, the order revoking the cer- 
tificate under that Section cannot stand 
nnH must be set aside. 


11, Special Civil Application No. 901 
of 1963 is allowed and the order Exhibit 
*'B” dated January 1963 passed under 
Sec. BSD revoking the certificate grant- 
ed under Section 88C is quashed and the 
rule is made absolute with costs. Spe<^ 
Civil Application No. 835 of 1963 is also 
allowed and the order dated 1st January 
1963 passed under Section 83D revokii« 
the certificate granted under Section 88C 
is quashed and the Rule is made absolute 
with costs. 


GGM/D.V.C. petition allowed. 
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Vasava Narottam Unju, Appellant v. 
Shah Ambalal Maganlal, Respondent 

Second Appeal No. 1535 of 1960. D/-2- 
12-67, against decision of Dist. J., Godhra, 
D/. 4-7-1960. 

Civil P.C. (1908), S. 96 — Right of 
appeal — Transfer of territory under 
Notification of State Government after 
decree in suit — In the absence of any 
provision making the notification retro- 
spective, appeal preferred in a Court 
empowered to entertain appeal prior to 
such transfer is maintainable — Notifica- 
tion CPR 1259/8897/43 D/- 15-10-59. 

Right of appeal is not merely a pro- 
cedural matter but it is a substantive right 
and such a right can only be taken away 
by express provision to that effect. Such 
a right cannot be allowed to be taken 
away retrospectively unless expressly 
provided for by the Legislature. A right 
of appeal arises to a party with the ins- 
titution of the suit and, at any rate, at 
the date when the decision has b^n 
given by the Court, so as to consider the 
authority of the superior Court having 
right to hear the appeal in respect of any 
such case. The notification No. CPR. 
1259/8897/43, issued by Government under 
S. 22A of the Bombay Cit^ Courts Act 
and published In the Bombay Government 
Gazette on 15-10-59 whereby certain 
territories were transferred to another 
division does not affect any pending cases 
or cases decided by the Court prior to the 
Notification coming into force or in any 
way affecting the iurisdiction of the 
appellate Court in respect of the decisions 
in those suits. It merely stated that parti- 
cular villages were transferred from one 
division to the other and no more. Thus 
If on the basis of such transfer of villages, 
jurisdiction in filing original suit after 
16-10-1959, was to be sought.it had to be 
on that basis, but It could not have a 
retrospective effect so as to affect pending 
matters or matters decided before it came 
in force. 

Thus a suit was decreed on 9-10-59 ^ 
Court at K having jurisdiction over the 
place of residence of defendant. That 
place was transferred under the notifi- 
cation to another division so that from 
16-10-59 it was no longer within the 
jurisdiction of Court at K. Defendant 

& referred an appeal on 10-11-59 to the 
istriet Court at G which had jurisdic- 
tion to hear appeals against decrees 
passed by Court at K. The appeal was 
dismissed. Defendant in second appeal 
challenged the jurisdiction of Court at G 
to entertain and hear appeals. Held 
that the institution of the suit was 
•Only portions approved for reporting 
by High Court are reported here. 
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proper and that continued till the 
decision of the suit and the right of app- 
eal arose on 9-10-1959. The Notification 
issued under the Bombay Civil Courts 
Act did not exist and therefore, in any 
view of the matter, the right to appeal 
Wider S. 96, CPC was to the District 
Judge at G which Court had the jurisdic- 
tion over the Court at K. The District 
Court at G was authorised to hear the 
appeal over the decision of the Court 
at K. That jurisdiction of the District 
Court had not been affected by any 
express provision and the District 
Court was not in any way wrong in 
entertaining the appeal and deciding 
the same. AIR 1957 Tra-Co 43 & AIR 
1943 FC 24 & AIR 1956 SC 87 & AIR 
1951 Bom 270 & AIR 1957 Raj 336, 
Rel. on; (1906) ILR 28 All 93 & AIR 1915 
Mad 362, Dist. (Paras 12 and 3) 

Cases Referred: Chronological Paras 


(1961) AIR 1961 SC 1655 (V 48) = 
(1962) 2 SCR 333, Javer Chand 
V. Pukhraj Surana 

(1957) AIR 1957 Raj 336 (V 44) = 
ILR (1957) 7 Raj 858, Doongarmal 
V. Roop Singh 

(1957) AIR 1957 Tra-Co 43 (V 44) = 
ILR (1956) Tra-Co 1094, Saithu 
Muhammad Rowther v. Meemi 
Kadir 

(1956) AIR 1956 SC 87 (V 43) = 
(1955) 2 SCR 1117, Ramanna v. 
Nalapparaju 

(1953) AIR 1953 Bom 189 (V 40) = 

55 Bom LR 59, Prabhakar Bhaskar. 

V. Usha Prabhakar 

(1951) AIR 1951 Bom 270 (V 38) = 

52 Bom LR 871, Raghunath 
Hanumant v. Sadashiv 

(1943) AIR 1943 FC 24 (V 30) = 
ILR 1943 KFC 21, Venugopala v. 
Krishnaswami 

(1933) AIR 1933 Lah 148 (2) (V 20) =i 
34 Pun LR 1052, Kasan Shah v. 
Atta Ullah 

(1915) AIR 1915 Mad 362 (V 2)=' 
ILR 37 Mad 477, M. Subbayya 
V. M. Rachayya 

(1906) ILR 28 All 93= 2 AH LJ 
576, Allah Dei Begum v. Kesari 
Mai 1- 
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K C Shah for K. M. Shah, for 
Appellant; S. C. Shah, for Respondent. 

. ORDER: — Mr. Shah, the learned Advo- 
cate for the Appellant contended 
the learned District Judge, Godhra,_ who 
decided the appeal, had no jurisdiction 
to entertain and decide the same. He 
pointed out that the suit was filed 
in the Court of the Civil Judge Jimior 
Division at Kalol by reason of his 

having jurisdiction to _ entertain the 
suit as the defendant resided at Chand- 
pur within the jurisdiction of the said 
Court, having regard to Section 20, 
clause (a) of tiie Civil Procedure Code. 
That Ch^dpur, according to him, remain- 


no longer within the jurisdiction of 
wther that Court or of the District 
Court, when appeal against the decision 
n} suit was preferred inasmuch as that 
village of Chandpur has been transferred 
from that Division and put into a 
different Division by reason of a Notifica- 
tion No. CPR 1259/8897/43, pubUshed 
m the Bombay Government Gazette on 
15-10-1959 whereby the Government of 
Bombay, in exercise of its powers con- 
ferred by Section 22 of the Bombay 
Civil Courts Act, 1869, directed that 
the authorities specified in column (1) of 
the schedule to annexure . .. In Column 1 of 
the schedule the villages are set out and 
one of them is Chandpur, a place of 
residence of the defendant. Thus, 
according to him, the District Court 
which decided the appeal had no jurisdic- 
tion to entertain and decide the same. 
In support of his contention, he invit- 
ed a reference to a case of Allah Dei 
Begam y. Kesri Mai, (1906) ILR 28 AH 93, 
where it has been held that: "where a 
certain area is transferred by a Govern- 
ment Notification from the jurisdiction 
of one District Judge into the jurisdic- 
tion of a different District Judge, an 
appeal preferred after the date on which 
the _ notification takes effect must be 
received and entertained by the District 
Judge into which jurisdiction the area 
from which the appeal comes has been 
transferred.” On the other hand, it has 
been contended by Mr. Shah, the 
learned Advocate for the respondent 
that the said Notification in no way 
takes away the authority or jurisdiction 
of the District Court, Panchmahals of 
entertaining an appeal against any decision 
given by a Court subordinate to it, and 
therefore, it continues to have the same 
authority over any such decision tiH the 
final termination of that case. Apart 
from that position, he also contended 
that having regard to the question of 
such territorial jurisdiction involving 
local limits of any particular Court, it 
has to be considered having regard to S. 21 
of the Code of CivH Procedure; and if no 
such objection has at aH been raised in 
that respect before the Court passes a 
decree, it is not permissible to raise any 
such question in the Court of appeal or 
revision unless there has been a consequ- 
ent failure of justice. 

2. In order to consider as to whether 
the District Court at Godhra was with- 
in its powers to hear this appeal, we have 
to turn to S. 96 of the Civil P. C, 
which provides that save where other- 
wise expressly provided in the body of 
the Code of CivH Procedure or by any 
other law for the time being in force, 
an appeal shaH He from every decree 
passed by any Court exercising original 
jurisdiction to the Court authorised to 
hear appeals from the decision of such _ 
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Court We have, therefore, to see whether 
the District Court, Panchmahals, had an 
authority to entertain and hear appeals 
from the decisions of the Court of the 
Civil Judge, Junior Division, KaloL Sudi 
an authority of the District Court arises 
out of S. 8 of the Bombay Civil Courts 
Act, 1869, which provides that except as 
provided in Sections 16, 17 and 26, the 
District Court shall be the Court of 
Appeal from all decrees and orders passed 
by the subordinate Courts from which 
an appeal lies under any law for the time 
being in force. Now it is clear that sections 
16, 17 and 26 do not come in the way and 
at the same time it is an undisputed 
fact that in absence of any such noti- 
fication, dated 15-10-1959 the District 
Judge at Panchmahals had the authority 
to entertain and hear the appeal from 
the decree passed by the Court of the 
Civil Judge, Jr. Dn., at Kalol, which was 
subordinate to it. But the question is 
whether that authority or power is affe- 
cted by the Notification so as to justifiably 
say that on the day when it was filed, 
it had no such authority in view of the 

E revisions of any law for the time being 
i force. In other words was the law at 
tlut date so changed as to take over 
the authority of the District Court 
Panchmahals and give the same autho- 
rity to the District Court, Baroda as urged 
before this Court? 

3. Now, the suit was decided by the 
Court of the Civil Judge, Junior Divirion 
at Kalol, on 9-10-1959 and the Court had 
jurisdiction to decide the same. The 
Notification whereby the village of 
Chandpur came to be transferred from 
the jurisdiction of the Civil Court at 
Kalol to that of Vaghodia, Baroda Dis- 
trict, was to take effect from 16-10-1959. 
The defendant has however preferred an 
appeal in the Coimt of the District Judge, 
panchmahals. at Godhra, thereafter L e. 
ion 10-11-1959. Thus only at the date 
when he filed the appeal against the 
ildasif.iiiT ^ Ae -CJiH JVvr- 

slon. Kalol, in that suit, that village of 
Chandpur was no longer within the 
territorial limits of the District of Pan- 
chmahals as also of the jurisdiction of 
the trial Court, It is on that grotmd that 
the contention is raised by the learned 
Advocate for the appellant that if a suit 
were to be filed against a defendant, 
after that Notification became effective 
from 16-10-1959, the trial Court had no 
jurisdiction and when that is so, the ap- 
peal againrt any such decision in a suit 
filed after 16-10-1959. would lie to the 
District Judge at Baroda. Therefore, 
according to him, the District Court at 
Godhra had no jurisdiction to hear the 
appeal Instituted in that Court, Now as 
already observed above that Notification 
does not provide for withdrawing the au- 
thority of the District Court, Panchmahals, 


or transferring the authority In that 
respect to the District Court at Baroda in 
respect of any such suits either pending 
in Kalol Court, or appeals pending in 
Godhra Court. Nor does it provide any 
change in respect of such decisions in 
suits in relation to the filing of appeals 
after 16-10-59, to the Court of appeaL The 
Notification merely says that particular 
villages are transferred from one division 
to the other and no more. Thus if on 
the basis of such transfer of villages, 
jurisdiction in filing original smt after 
J6-10-1959, was to be sought it had to be 
on that basis but it cannot have a 
retrospective effect so as to affect pending 
matters or matters decided before it came 
in force. It cannot, therefore, be said that 
the jurisdiction of the Distrirt Court was 
in any way so restricted or taken away in 
respect of any such particular matters 
as is sought to be urged by Mr. Shah for 
the Appellant. 


4. A referrace was invited to the 
decirion in Saithu Muhammad Rowther v, 
MeemiKadir, AIR 1957Tra.Co. 43, where 
a similar question as the one raised before 
this Court had arisen. The facts of the 
case were that a Notification was publish- 
ed by the Government on 12-8-1955, In 
exerdse of the powers conferred bvS. II 
of the Travancore-Cochin Civil Courts 
Act It brought about certain changes in 
the territorial jurisdiction of several 
courts as specified In that Notification. 
One of such changes was to transfer 
Chowara village from the jurisdiction of 
the EmakuJam MunsifTs court to the 
jurisdiction of the Penimbavoor Munsiffs 
Court with effect from 17-8-1955. There 
was nothing in that notification suggest- 
mg that it intended any change in the 
jurisdiction which the Emakulam Munsffs 
Court had properly exercised in relation 
to Chowara village up to the appointed 
date, L e. 17-8-55, The appeals against the 
decrees passed by the Emakulam Munsiffs 
court in the suits which were all proper- 
aTiVvTininfu' Jy tt'ot- Oiact pntrr dr 
17-8-1955, were preferred to the 
Anjikaimal District Court having appellate 
jurisdiction over the Emakulam Munsiffs 
Court. The contention was that the 
appeal lay not in that Cotut but to the 
Perumbavoor District Court. It was then 
held: that the Court in which a suit has 
been properly instituted retains its juris- 
diction to deal with the suit at all stages 
upto its logical termination unless the case 
is transferred to another Court by order 
of a superior Court or unless such juris- 
diction is vested by the express provision 
of law. It has been further observed 
that this position holds good not only in 
the matter of the trial of the suit, but 
also in the matter of appeals and also of 
the execution of the decree that may be 
passed in the suit. The observations 
further go to the effect that this is not 
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the Jammu and Kashmir Bank Ltd. and 
cejrtain other banks, to acquire immova- 
ble property other than land. 

30. Section 140 of the Transfer of 
Property Act, as it now stands after its 
amendment by the aforesaid two Acts, 
reads as follows: 

140. Nothing contained in Irshad, 
dated 29th Maghar 1943 or any law, rxile, 
order, notification, regulation hidayat, 
ailan, other circular, robkar, Yadshad, 
Irshad, State Council resolution or any 
other instrument having the force of law 
prohibiting or restricting the transfer of 
immovable property in favour of a person 
who is not a permanent resident of the 
State shall apply. 

(a) a mortgage of immovable property 
other than land as defined in the Jammu 
Kashmir Alienation of Land Act, Samvat 
1995, in favour of J and K State 
Financial Corporation established under 
the State Financial Corporation Act, 1951, 
or the Jammu and Kashmir Bank Ltd, or 
a bank for the time being included in the 
Second Schedule to the Reserve Bank of 
India Act, 1934, and having an office for 
transacting the business of ban k ing in the 
State. 

(b) a transfer of immovable property 
atuate at Katra and the viUages con- 
tiguous to it in favour of the Vishwayatan 
Yogashram Society registered xmder the 
Societies Registration Act, 1860 (Central 
Act No. 21 of, 1860). affected in fiurther- 
ance of the declared purposes of the 
society. 

31. There is also nothing in the 
Jammu and Kashmir Grant of Permanent 
Resident Certificate (Procedure) Act, 
1963, which may impel me to come to a 
different finding. 

. 32. The conclusion therefore is irresis- 
tible that the mortgage of an orchard m 
the instant case is invalid and cannot be 
enforced. 

33. For the foregoing reasons, I fed 
no force in this appeal which is dismiss- 
ed but in the circumstances of the case 
without any order as to costs. 

34. ANANT SINGH J.; I agree, al- 
though, I would, like that the Legisla- 
ture could suitably amend the law admitt- 
ing the Bank or as a matter of that, any 
suitable concern into the fold of State 
Subject. ■ 

35. J. N. BHAT J. : I agree and fur- 
ther endorse the desire expressed by_ my 
learned brother Hon’ble , Anant Singh 
Justice. 

GGM/D.V.C, Appeal dismissed. 
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Buta and another. Appellants v. TCpWa 
and others. Respondents. 

Second Appeal No. 98 of 1966, D/- 23- 
3-1968, against order of Dist J., Jammu 
D/- 30-11-1966. 

(A) Tenancy Laws — J. & K. Tenancy 
Act (2 of 1980 Smt) S. 15A, proviso — 
Mortgage of l^d with delivery of posses- 
sion — Induction of tenant on mortgaged 
land by mortgagee — Eviction of tenant 
by mortgagor on redemption — When 
possible. 

A mortgagee can let out the mortgaged 
land md induct tenants also upon the 
same. But once the mortgage is redeem- 
ed, the rights of aU, holding imder the 
mortgagee in any form, ipso facto come to 
an end, the general rule being that a 
person cannot transfer a better right 
than he himself possesses. (Para 5) 
Where it is proved that the mortgagor 
was in person^ cultivating possession of 
the land at the time it was mortgaged 
and that he had no other land except the 
one under mortgage, the proviso to S. 15A 
entitles the mortgagor to eject the tenant 
from the mortgaged property on its re- 
demption, even if the tenant, inducted by 
the mortgagee, be a protected tenant 
AIR 1964 Puni 369, ReL on. AIR 1964 SC 
1320 and AIR 1966 SC 1721, Dist 

(Para 6) 

(B) Tenancy Laws — J. & K. Tenancy 

Act (2 of 1980 Smt), Ss. 2(5), 15A proviso, 
85 first group (d) — Induction of tenant 
by mortgagee on mortgaged land — Ten- 
ancy ends with redemption of mortgage 
— No relationship of tenancy between 
mortgagor and tenant within meaning of 
S. 2(5) — Eviction of tenant of mortgagee 
imder S. 15A — Civil Court has jurisdic- 
tion to pass decree — Section 85 first 
group (d) is not attracted. (Para 7) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1721 (V 53)= 

(1966) 3 SCR 676, Prabhu v. Ram- 
deo 3, 4 

(1964) AIR 1964 SC 1320 (V 51)= 

1963-3 SCR 1, Dohyalala v. Rasul 
Mahomed 3 

(1964) AIR 1964 , Punj 369 (V 51)=66 
Pun LR 427, Dalip Singh Hazara 
Singh V. Punjab Government 5 

(1952) AIR 1952 SC 205 (V 39)=1952 
SCR 775, Mahabir Gope v. Harbans 
Narain Singh 5 

G. L. Gupta, for Appellants; R. C, 
Gupta, for Respondents. 

JUDGMENT: In this case, which was 
instituted in the Court of Mimsiff R. S. 
Pora and decreed by him as well as bv 
the District Judge, Jammu by means of 
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their orders dated 31-5-1965 and 30-11- 
1966 respectively this second appeal was 
preferred in this court, which was deed- 
ed by his Lordship, the Hon’ble Chief Jus- 
tice Wazir on 2rd of March 1967. His 
Lordship was pleased to remit two issues 
to the trial court and these issues ran as 
xmder: 

(1) Whether defendants Nos. 6 and 7 
were in cultivating possession of the land 
since 1955 and had acguired the status of 
protected tenants? OPD 

(21 If the above issue Is decided tn 
favour of the defendant^ whether their 
rights of protected tenants will cease 
under proviso 2 to Section 15-A of the 
Tenancy Act and they will be liable to 
be dispossessed. 

The trial court then recorded some evi- 
dence and made a remrt against the ap- 
pellants. The District Judge sent the re- 
cord of this case to this court without 
making any comment on the report of the 
trial court Later his Lordship, Chief 
Justice Wazir again on 29-11-1967 direct- 
ed the District Judge to record his find- 
mg on the report of the Munslff. The 
District Judge ultimately by his order 
dated 10-1-1963 concurred with the find- 
ing of the trial court The case was 
again sent to this court and has been 
placed b^re me. 

2. I have heard the arguments of the 
learned counsel for the parties. Mr. G. L. 
Gupti the learned counsel for the appel- 
lant-tenets argues that the appellant 
are protected tenants of this land and 
they cannot be ejected from this land. 
All that can be held In. favour of .the 
mortgagors is that a decree for rederoi>- 
tion of mortgaged property can be passed 
in their favour. The appellants shall be 
tenants under them. They are prepared 
to pay the share of the produce whid) 
they are bound to pay rinder law to 
the moittagors. They cannot be physi- 
cally ejected from this land. -On the 
other hand it is argued that the mortga- 
gors were in possession of this land when 
they mortgaged It with the mortgagees 
on 12-5-197^ The mortgagees remained 
In possession and they may have Induct- 
ed the appellants as tenants. As soon as 
a decree for redemption of .mortgage Is 
passed against them, the rights of the 
tenants sign come to an end. Keliance 
is placed by the learned counsel for the 
respondent on Section 15-A of the Tenan- 
cy Act Section 15-A defines what a 
protected tenant is. But the second pro- 
viso to this section says: 

"Provided further that the right of pro- 
tected tenancy of a tenant holding under 
a lessee or a mortgagee, shall also cease 
on the expiry of the lease or mortgage, as 
the case may be. if the lessor or the 
mortgagor was in self-cultivating occupa- 
tion of such land immediately before eiiA 


land was leased or mortgaged and such 
land including the other land In his per- 
sonal cultivation does not exce^ the size 
of the holding specified for a landlord in 
clause (a) of Section 45 of the Act”. 


According to the learned counsel for the 
respondents the mortgagor was himself In 
cultivating possession of this l^d when 
it was mortgaged with the mortgagees 
For this he relied upon the concurrent 
finding of the fact of two lower courts 
and argued that that finding was con- 
clusive and could not be re-opened. Apart 
from that he argued that there was over- 
whelming evidence to ^ow that tlie 
mortgagor Haku was in possession of the 
land when he mortgaged it on 12-5-1973 
with Nathu and Vadawashah. In this 
mortgage deed the land is described 
as being the proprietary land of the 
mortgagor ^ well as in his possession. It 
further recites that the possession of the 
land was handed over to the mortgagees 
and they were at libeity either to till it 
themselves or through other persons. This 
reatation is proved to be correct and 
further it is proved from the evidence in 
this case that the possession of this land 
remained with the mortgagor till 4th 
Sawan 1985. These are the findings of 
fact (based on cogent evidence) of the 
lower courts. Therefore clearly oo 
the <^y of the mortgage in 1972 the land 
was in cultivating possession of the mort- 
G. L Gupta has however 
triM to distinguish between possesfion and 
eulU^Ung possession. The land mort- 
gaged is M agricultural land. There- 
land would mean 
nothing but cultivating possession. It is 
not a vacant piece of land which could be 
wmboUcally also possessed. Therefore 
there is not much force in the argument 
of the learned counsel for the appellant* 
on this point. 


3. Under second proviso to S. 15-A of 
the TcMncy Act, the appellants liave lost 
their right of protected tenants as soon 
as the mortgage stands redeemed. The 
decree passed by both the courts below b 
therefore perfectly correct and b based 
on a correct Interpretation and applica- 
tion of law. Mr. G. L. Gupta however 
referred me to two authorities namely 
AIR 1964 SC 1320 and AIR 1966 SC 1721. 
But a bare perusal of those authorities 
would clearly indicate that these cases 
have no application to the facts of the 
present case. In the first authority AIK 
1964 SC 1320 the Bombay Tenancy and 
Agricultural Lands Act (67 of 1948) defi- 
nes the word 'tenant' as "an agriculturbl 
who holds land on lease and includes a 
person who b deemed to be terwnt under 
the provisions of this Act”. Their Lord- 
ships have laid down: 


"The Act seeks to encompass within 
ib beneficent provisions not orfy tenants 
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who held land for purpose of- cultivation 
under contracts from owners but per- 
sons who are deemed to be tenants also. 
A person claiming the status of a deemed 
tenant need not have been cultivating 
land with the consent or imder the au- 
thority of the owner. The relevant con- 
dition imposed by the statute is only 
that the person claiming the status of a 
deemed tenant must be cultivating land 
lawfully’. All persons other than those 
mentioned in Cls. (a), (b) and (c) of S. 4 
who lawfully cultivate land belonging to 
other persons whether or not their au- 
thority is derived directly from the 
owners of the land must be deemed ten- 
ants of the lands. A tenant inducted on 
the land by the mortgagee in possession 
is such a tenant” 

Their Lordships at the same time re- 
marked that the tenant who had been in- 
ducted by the mortgagee in possession 
would ordinarily be liable to ejectment 
on the extinction of ttie mortgage. 

4. Similarly in AIR 1966 SC 1721 
their Lordships laid down that those peo- 
ple who had been inducted as tenants in- 
to the agricultural land by the mortgagee 
had become entitled to rights of Khate- 
dar by virtue of S. 15 of the Rajasthan 
Tenancy Act (3 of 1855) and therefore 
they could be ejected. In this, way the 
rights of ■ tenants imder the Transfer of 
Property Act stood improved under the 
particular terms and language of that 
Act. 

5. Therefore neither of these authori- 
ties helps Mr. G. L. Gupta’s case. On the 
other hand there is an authority of the 
Punjab High Court reported as AlR 1964 
Punj 369 which again is based on a 
Supreme Court autiiority AIR 1952 SC 
205. The general rule is that a person 
cannot transfer a better right than he 
himself possesses. 'A' becomes a mort- 
gagee and enters upon some leind. He in- 
ducts the tenant bn this land. When his 
mortgage is redeemed, the right of the 
tenant comes to an end because the mort- 
gagee cannot create an encumbrance on 
the land which he held under the mort- 
gage. During the term of his mortgage 
he can utilise the property as a prudent 
man will enjoy his own property. He can 
let it out and induct tenants also upon 
the same. But once the mortgage is re- 
deemed, the rights of all, • holding under 
the mortgagee in any form ipso facto 
come to an end. 

6. In the Punjab authority it was held 
that a tenant of a mortgagee ceases to be 
so on the redemption of the mortgage 
unless the tenant’s case comes under any 
exceptions. In this State' the difficulty 
was envisaged by the Legislature and 
therefore they put a proviso under sec- 
tion 15-A of the Tenancy Act, This pro- 
viso saves the rhortgagor’s rights to eject 


a tenant even if he be a protected tenant 
from -toe _ mortgage property on its re- 
demption if at the time of executing the 
mortgage deed the mortgagor was in per- 
sonal cultivating possession of the land. 
In this case it has been held proved by 
both the courts below and on very cogent 
evidence that the land was in personal 
cultivation of the mortgagor at the time 
it was mortgaged It is further proved 
that the mortgagor has no other land 
except the one, which is the subject mat- 
ter of this suit Therefore he is fully 
protected under the provisions of S. 45-A 
{Sic 15A) of the Tenancy Act. The mort- 
gagor is therefore entitled to the decree 
which has been passed in his favour. 

7. Another argument of Mr. G. L. 
Gupta was that the appellants were de- 
finitely the tenants of this land and even 
if they were liable to be ejected the pro- 
per forum was the Revenue Court and 
not the Civil Court A suit for eject- 
ment against a tenant would not lie in a 
Civil ^urt This case was covered by, 
according to Mr. Gupta. S. 85, first group 
(d) of the Tenancy Act which says "Suits 
by landlord to eject the tenant”. Accord 
ing to Mr. Gupta, as soon as the mort- 
gage was extinct the mortgagor, was the 
landlord vis-a-vis the tenant, because the 
tenants-appellants actually till the land 
and hold it as tenants under the mort- 
gagee. According to !Mr. Gupta the re- 
lationship of landlord and tenant came 
into existence between the mortgagor and 
the tenants-appellants. But in my opi- 
nion this argument is not well founded 
for two reasons: 

Firstly under S. 15-A the protected 
tenancy of the tenant ceased in this land 
as soon as a decree for redemption of 
the mortgage is passed in favour of the 
mortgagor. Therefore when the right of 
the appellants in this land ceases, the re- 
lationship of tenant and landlord comes 
to an end. Furthermore the relationship 
of a landlord and a tenant is a personal 
relationship. Section 2(5) of the Tenancy 
Act defines a tenant as a person who 
holds land under the State, or under 
another person, and is or but for a speci- 
al contract in that behalf would be, li- 
able to pay rent for that land, to the 

State or to that person ” Ther^ 

fore tenancy is a personal relationship 
between two persons, one of whom is cal- 
led the landlord and the other tenant 
Two conditions are necessary, the ten- 
ancy must exist vis-a-vis particular land- 
lord and the tenant must be liable to pay 
rent unless there is a special contract to 
the contrary and that liability must be 
vis-a-vis a particular landlord. Here, 
admittedly the tenants-appellants were 
never the tenants of the mortgagor. He 
had not engaged them in the land as 
tenants. There was no contract between 
the mortgagor and the appellants, nor 
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was there any contract to pay rent or not 
to pay rent tor tins land Therefore 
strictly speaking the appellants were not 
tenants qua the mortgagors. The deem- 
ing provision as appeared in the Rajas- 
than and Bombay Acts also is not in the 
State Tenancy Act. 

8. For these reasons therefore I again 
repeat that the decree of the trial Court 
affirmed by the lower appellate Court is 
rightly passed There is no force in this 
appeal, which is discoissed with costs. 
BNP/D.V.C, Appeal dismissed. 
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S. Ii. Saral, Petitioner v. M. S. QureshI 
and another. Respondents. 

Election Petn. No. 1 of 1967, 0/- IS^ 
1963. 

(A) Evidence Act (1872), Ss. 101-101 ~ 

Scope — If no or insnffident evidence is 
given, party who has to prove his case 
in order to encceed in an action, most 
laiL (Ohiter). (Para 20) 

(B) Representation of the People Act 
(1951), S. 100 — Scope •— Returned candi- 
date should not be unseated unless peti- 
tioner proves his ease very very clearly. 

(Para 20) 

(C) Repreaeutatlon of the People Act 
(1951), S. 22(2) (as amended in 1956) — 
Powers of Asstt. Betuming Officer •— 
Pfomination paper suffering from inherent 
defect apparent on face of nomination 

E aper — Held on facts that its rejection 
y Betumiog Officer or even by Asstt. 
Betuiidiig Officer was not improper: 
(1955 Ed) 1 Doabla’s Election Cases 186, 
ReL on. (Para 31) 

(D) Representation of the People Act 
(1951), S. 36(2)(a) — Rejection of nomina- 
tion paper ^ Oath should be made and 
subscribed to before the date of the scru- 
tiny: Am 1968 SC 1064, FolL; Am 1968 
Mys 18, Held no longer good law. 

(Para 36) 

(E) Civil P. C. (1908), Pre, — Inter- 
px^tion of Statutes — Court only in- 
terprets law as it stands It does not 
amend the law — Law as laid down by 
Supreme Court becomes law of land. 

(Para 36) 

(F) Representation of the People Act 
(1951), S. 100(l)(c) — Scope — Improper 
rejection of nomination paper ■ — Elec- 
tion ean be declared void on this ground 
idone — It is not necessary further to 
prove that election of retximed candidate 
is matexi^y affected. (Faxa 37) 

(G) Representation of the People Act 
(1951), S. 129 — Standard of proof — 
GL/GL/C865/6a 


Standard of proof for establishing cor- 
rupt practice should be that of crhnlnal 
case: 1963-Doabia’s Ele-Cas 218 (AF) and 

1961- Doabia’s Ele-Cas. 185 (Kerala) and 

1962- Doabia’8 Ele-Cas. 181, ReL on. 

(Para 39) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1064 (V 55)= 
Appeal No. 1692 of 1967, 0/ 
22-1-1968, Pashupati Nath Singh v. 
Harihar Prasad Singh 36 

(1968) AIR 196& Mys 18 (V 55)=13 
Law Rep 153, K. K. Eu^enl^n v. 
SiddavanhalU Nijalingappa 36 

(1963) 2963 0oabia's He Cas 218 =SdL ' 
Appeal No. 34 of 1963 (AP). 0. 
Murlidhar Reddy v. PrafuUa 
Reddy 89 

0962) 1962 0oabia’s Ele Cas 181= 
Election Case No. 213 of 1961, 

Nanda Ki shore v, Himanshu 
Sekhara PandhI 39 

(1961) 1961 0oabia’s Ele Cas 14= Sperial 
Appeal No. 8 of 1958 (AP), V. B. 
Raiu V, V. Ramaehandra Bao 39 

(1961) 1961 Doabia’s Ele Cas 185= 
Election Petn. No. 1 of I960 
(Kerala). Gopala Kurup v. Samuel 
Anilappan Patti , , S9 

(1955 Ed) 1 0oabia’s He Cas 186, R. B. 
Bisweswarlal Ealwasya v. Bahup 
Rang Lai Jajodia ' ‘*32 

(1927) 111 Indian Ele Petns 178 30 

(1834-1935) 1 0oabia’s Ele Cas 45, 

Peare Lai v. Amba Prasad 30 

T. R. Bhasin, P. L. Handoo and R. N, 
Kaui for Petitioner; A. K. Sen, O. N. 
Tikkoo, and EL. N. Baina, for Respondents. 
A. N. Baina for Intervener. 


ORDER: Shri Sham Lai Saraf, the peti- 
tioner, seeks to challenge the Section of 
respondent NoL 1 Shri Mohammad Shafi 
Qureshi to the Parliamentary Constitu- 
ency Anantnag, Kashmir in the last 
general elections of 1967. The petitioner 
and the two respondents M/s. Mohammad 
Shafi Qureshi and Rughu Nath Vaishnavi 
respondent No. 2 sought to contest this 
election. The petition recites that the 
petitioner is a resident of the State of 
Jammu & Kashmir, and is registered as 
a voter fa the Parliamentary Constituency 
Srinagar District. The registered voters 
of the Parliamentary constituencies In the 
State of Jammu and Kashmir were called 
upon to elect their representatives to the 
House of People. The nomination papers 
were to be ^ed before the Returning 
Officer (hereinafter referred to as R. O. 
in this judgment) between the hours of 
11 O’clock to 3 P.M. each day from 13th 
of January 1967 to 20th of January 1967. 
The petitioner belongs ■ to the National 
Conference party and the respondent No. 
1 to the Indian National Congress party, 
both of which parties were recognised .by 
the Election Commission. On 20th Janu- 
ary 1967, accompanied by his proposer. 
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the petitioner went to file his nomination 
papers in the office of the K. O., who was 
the Deputy Commissioner/District Magis- 
trate Anantnag. He found the K. O. 
absent from his office. The matter was 
telephonically reported to the Deputy 
Electoral Officer by the petitioner’s pro- 
poser. At about 2 P.M. the Assistant Re- 
turning Officer (hereinafter referred to 
as A. E. O. in this judgment) of this Par- 
liamentary Constituency, who was the 
Assistant Commissioner Anantnag, came 
to his office. The petitioner along with his 
proposer approached him to accept the 
nomination paper of the petitioner and 
accept the necessary election deposit. This 
gentleman was not inclined to accept the 
nomination paper of the petitioner for a 
pretty long tiine and on the insistence of 
the petitioner’s proposer told the peti- 
tioner and his proposer that he would ac- 
cept the nomination paper only if the 
R. O. would not come to his office till 10 
minutes to S P.M. The A. E. O. accept- 
ed the nomination paper of the petitioner 
at 2-55 P.M. and recorded on the back of 
the nomination paper that he had accept- 
ed it because of the insistence of the peti- 
tioner. The A. R. O. signed it as Assis- 
tant Commissioner and he was persuaded 
by the petitioner’s proposer to put three 
letters 'A. R. O.’ meaning AssMant Re- 
tmming Officer, with the words Assistant 
Commissioner. The election deposit was 
made by the petitioner and a receipt ob- 
tained from the Assistant Eetmming Offi- 
cer. During the night of the 20th Janu- 
ary 1967 the petitioner received a tele- 
gram from the A. R. O. designating Iiim- 
self as R. O. informing the petitioner 
that the scrutiny of his nomination paper 
woiild be taken up on 21st instant at 11 
in the morning. This telegram was rm- 
intdligible to the petitioner but it con- 
finned the suspicions that the R. O. had 
earlier on the same day manoeuvred his 
absence from his office according to a 
plan and there was something more up 
his sleeve for the 21st January 1967, the 
date of the scrutiny. The _ petitioner’s 
proposer - informed the Chief Election 
Commissioner New Delhi about the hap- 
penings till 2-45 P.M. on 20th January 
1967. The Dy. Chief Electoral Officer, 
Srinagar, was also informed on telephone 
On 21st January 1967 the petitioner reach- 
ed the office of the R. O. much before 
11 O’clock and waited along with his pro- 
poser and other friends and colleagues in 
his office. As soon as the R. O. entered 
the room the petitioner’s proposer sought 
permission of the R. O. to allow the peti- . 
tioner to read and subscribe to the oath 
of allegiance as required by Art. 84 of the 
Constitution of India. The R. O. did not 
agree, but surprised the petitioner and his 
proposer by telling them that the scru- 
tiny of the nomination papers of the peti- 
tioner would be (inducted by the A. E. O. 
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where the nomination papers of the peti- 
tioner were lying at that time. The peti- 
tioner’s proposer pointed out to the R. O. 
that the A R. O. had no jurisdiction to 
conduct the scrutiny when the E. O. was 
present in his office and it would be very 
strange that the scnitiny of the nomina- 
tion papers of the petitioner would be 
effected by the Assistant Returning 
Officer and that of the two other candi- 
dates by the R. O. There was no warrant 
in law for such a procedure,. Respondent 
No. 1, the candidate of the Congress 
party entered the room of the R. 0...and 
sought an adjoiunment of the proceed- 
ings before him for half an hom as he 
had to present himself before the A. E. O. 
for the scrutiny of the nomination paper 
of the petitioner. The insistence of the 
petitioner or his proposer before the R. O, 
for conducting the scrutiny of his nomi- 
nation paper by him proved of no avail 
and they therefore went to the A. E. O., 
whose room is adjacent to the room of 
the R. O. The petitioner, his proposer 
and other colleagues found the papers of 
the petitioner before the A R. O. and the 
respondent No. 1 asked tiie A R. O. to 
conduct the scrutiny of the nomination 
papers of the petitioner. It was pointed 
out by the petitioner’s proposer to the 
A R. O. that he had no jurisdiction to 
conduct the scrutiny and his action would 
be illegal and without jurisdiction. They 
demanded that the question of jurisdic- 
tion shoidd be decided first. The A. R. O. 
after hearing the parties overruled this 
preliminary objection of the petitioner 
and his proposer pertaining to jurisdic- 
tion and started conducting the scrutiny. 
The petitioner and his proposer request- 
ed the A E. O. to permit the petitioner 
to make and subscribe to the oath as re- 
quired by the Constitution but he did not 
permit the petitioner to do so. On a perus- 
al of the nomination paper of the peti- 
tioner by the respondent No. 1, the res- 
pondent No. 1 raised an objection to the 
nomination paper of the petitioner that 
as there was no oath form attached with 
the nomination paper of the petitioner, 
the nomination paper was liable to be 
rejected. This found favour with the 
A R. O. and the A R. O. verbally pro- 
nounced the order of rejection of the 
nomination paper of the petitioner. The 
petitioner further states that he is a 
citizen of India and has been a member 
of the J & K Legislative Assembly for 
over a decade and was elected to the Lok 
Sabha in the year 1962 and owed and 
owes unfaltering faith to the Constitution 
of India and regards every ^ mandate of 
the Constitution as something which a 
citizen of India should feel proud to live 
and die for. By rejecting the nomination 
paper of the petitioner, the result of the 
election has been materially affect- 
ed. The order of the A E. O. is without 
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jurisdiction and la baseless In law. Res- 
pondent No. 2 was also a duly nominated 
candidate, his nomination paper was also 
improperly rejected by the R. O. and for 
that reason too the election of the res- 
pondent No. 1 was liable to be set aside. 
As the A. R .O. had no authority to con- 
duct the scrutiny of the nomination paper 
of the petitioner it is prayed that the 
election of the respondent No. 1 be de- 
clared void and set aside, and appro- 
priate costs be awarded. The petitioner 
deposit^ Rs. 2,000 as security in terms 
of 5. 117 of the Representation of the 
People Act, 1951. 

2. This petition was sought to be 
amended by ttie petitioner by means of 
his application dated 15-6-67. The am- 
endment sought tobeeflected by means of 
this application will be mentioned a little 
later after 1 summarize the written state- 
ments of the two respondents. 

3. Respondent No. 1 tiled his first 
written statement on 26-5-1967- The 
pleas raised in the written statement of 
tile respondent No. 1 in reply to the peti- 
tion of the petitioner are as follows: 

The petitioner was not a duly proposed 
candidate for election to the Parliament 
from the Anantnag Constituency because 
bis nomination paper was not accompani- 
ed by the requisite oath form. The res- 
pondent No. I does not know what time 
the petitioner reached the office of the 
B. O. on the first day nor does he know 
about the telegraphic oommunieation be- 
tween the petitioner and the Electoral 
Officer of the constituency. The R. O. 
of the Anantnag Parliamentary constitu- 
ency was also the District Magistrate of 
Anantn^ As far as the respondent No. 
1 knows, the law and order situation in 
Tral was getting bad on 20th January 67 
and the Returning Officer being in- 
charge of the law and order in the entire 
District had to go personally to Trai and. 
for some time he was not in his office. 
Re had duly authorised one of his A. R. 
Os. — there were more than one for this 
Constituency — to receive the nomination 
papers for election to the Parliamentary 
constituency. The petitioner did not go 
to the authorised R. O. and Insisted upon 
the unauthorised A. R. O. to receive hb 
nomination paper. The nomination paper 
of the petitioner was not accompanied by 
the requisite oath form or a certificate to 
that 'effect as required bv law. It was 
not a proper nomination form. The peti- 
tioner had tried to magnify the small 
matters whidi had no bearing on the ele- 
ction of the respondent No. 1. The tele- 
gram ^eged to have been sent by the 
A. R. O. to the petitioner on 20th Janu- 
ary 1967 must have been issued in con- 
firmation ol the earlier information com- 
municated to the petitioner alwut the 
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scrutiny to be held on 21st of Jantury 
1967. On 21st of January 1967 the date 
fixed for scrutiny of the nomination pa- 
pers. the R. O. having had to deal with 
the deteriorated law and order situation 
at Tral where there had been firing and 
some deaths as a result thereof, was not 
sure about his being able to attend to the 
scrutiny personally. He had on the pre- 
vious day authorised the A. R. O. who 
received the nomination paper of the 
petitioner, to start on 21st January 1967 
the scrutiny of the nomination papers 
filed both before the R. O. and the A. B. 
O. in case the R. O. could noC due to cir- 
cumstances stated above, be personally 
present to do so. The R. O. had specifi- 
cally authorised the A. R. O. to carry on 
with the scrutiny till such time as the 
R .O, returned and the R, O. came to his 
office when the petitioner’s nomination 
paper had been duly scrutinized by the 
A. R O. and the order of rejection an- 
nounced. The R. O. was not in his office 
till 11 A.M. on 21st January 1967, The 
A. R. O. started the senitinv as autho- 
rised and directed by • the R. ' O. After 
that the R. O. came and called for the 
other unscrutinized nonUnation ::papers 
from the A. R. O. and scrutinized them 
personally. When the R. O. was unavoid- 
ably absent to effect the scrutiny, the 
A. R. O. was justified to conduct the 
scrutiny. No permission to read and 
suosenbe to the oath was ever sought by 
the petitioner. It Is in the alternative 
pleaded that even if an attempt was made 
to make and subscribe to the oath after 
the question of jurisdiction was decided 
against the petitioner, that would not 
render the nomination paper of the peti- 
tioner valid. But as a matter of fact no 
offer to take and subscribe to the oath 
was made. Even when the respondent 
No. 1 took the objection on account of 
the absence of the oath forms, no offer 
was made to take and subscribe to the 
oath. The petitioner’s claim that he has 
been a member of the Legislative As- 
sembly for over a decade or of the Lok 
Sabha since 1962 has no bearing as the 
essential pre-requisite for being eligible 
to stand for an election to the Lok Sabha 
is to make and subscribe to the oath which 
the petitioner did not do. The fact that 
the nomination paper of the respondent 
Nol 2 Was wrongly rejected is denied. It 
is stated that the respondent No. 2 also 
bad failed to make and subscribe to the 
oath as required by the Constitution nor 
had he filed any oath form with the no- 
mination papers. The nomination papers 
of the respondent No. 2 and of the peti- 
tioner were properly rejected. The peti- 
tion deserved dismissal with costs. 

4. The respondent No. 2 In his written 
statement filed on 26th May 1967 ad- 
mitted most of the contentions in the 
petition and added In reply to Para 20 
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of the petition which is the parasraph 
pertaining to the rejection of his nomina- 
tion paper in the petition as follows: 

5. That he was a duly nominated can- 
didate and his nomination paper was im- 
properly rejected by the R. O. He stated 
that he took the oath and read out the 
same and subscribed to, it as prescribed 
by law in this behalf and each and every 
requirement laid down by the Constitu- 
tion in this respect was duly complied 
with by the respondent No. 2 and the 
certificate to this effect was recorded by 
the R. O. on each one of the four oath 
forms which the said R. O. took into his 
custody on 19th January 1967 along with 
the four nomination papers of the res- 
pondent No. 2. It may be stated that the 
respondent No. 2 and the respondent No. 

1 both filed their nomination papers be- 
fore the R. O. on 19th January 1967. This 
respondent had shown to the R. O. at 
the time of the presentation of his nc^ 
mination paper, the electoral roll of Sri- 
nagar Parliamentary constituency con- 
taining the name of the respondent No. 2 
and he was asked to present it at the 
time of scrutiny. On the day of scru- 
tiny he found that the four oath forms 
presented by him on the 19th of January 
1967 before the R. O. along with the no- 
mination papers had heen removed 

. and his nomination paper was rejected 
on the groxmd that he had failed to make 
and subscribe to the oath. No other 
grotmd was mentioned by the R. O. while 
rejecting his nomination paper. The R. 
O. had later on falsely and fraudulently 
state'd in his order that the respondent 
No. 1 had failed to produce the electo- 
ral rolL The respondent No. 2 had com- 
plained to the Chief Election Commis- 
sioner of India about the tampering of 
the record and making false and fraudu- 
lent additions in the said order of rejec- 
tion. This respondent also presented 
copies of letters sent by him to various 
gentlemen and dignitaries. 

6. The learned advocate of the respon- 
dent No. 1 . by means of his application 
dated 13th June 1967 presented on 14th 
Jime 1967 sought pennisaon to amend 
his written statement The amendments 
sought were as imden 

"(a) The readiness to take, the oath on 
the date of scrutiny or the refusal of the 
Returning Officer not to administer oath 
on the. date of scrutiny is not relevant to 
the scope of enquiry and does not consti- 
tute a ground for tire improper rejection 
of the nomination. paper. 

(b) The rejection for the non-compli- 
ance of the provisions of S. 51 of the Con- 
stitution does not constitute improper re- 
jection of the Nomination paper.” 

7. The petitioner also by means of his 
application dated 15th Jime 1967 present- 
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ed on 16th June 1967 sought permission 
to amend certain paragraphs of his peti- 
tion. The petitioner sought to amend 
paras 19, 20, 23 and 11 of the petition. 
In paras 19, 20 and 23 in substance the 
following words were sought to be add- 
ed: 

"The election of respondent No. 1 is 
void because of improper rejection of the 
petitioner’s nomination paper, and non- 
compliance with the provisions of Consti- 
tution and of the Representation of the 
People Act 1951. and the orders made 
under this Act by the Returning Officer 
and the Assistant Returning Officer by 
which the result of the election in so far 
^ it concerns the respondent No. 1 who 
is a returned candidate has been mate- 
rially affected" 

And in para 11 the words "a little before 
11 A.M.” were sought to be added after 
the words "the Retur nin g Officer entered 
the room.” 

8. These applications were opposed by 
the other side but ultimately were dis- 
posed of by my order dated 26th June 
1967 which is a detailed one. I permitt- 
ed the petitioner as well as the respon- 
dent No. 1 to make the amendments as 
prayed for by them. Consequently ani- 
ended pleadings were put in. 

9. Another application was moved by 
the learned counsel for the respondent No. 

1 on 6th of June 1967 that the name of 
the respondent No. 2 be struck off frorn 
the proceedings under Order I Rule 10 of 
the Code of Civil Procedure but this ap- 
plication was not seriously pressed by the 
respondent No. 1 subsequently. 

10. An application was moved by Syed 
Mr. Quasim on 23rd of May 1967 for be- 
ing added as an Intervener. This was 
opposed by the petitioner and the res- 
pondent No. 2 but ultimately by my order 
dated 1st of Jime 1967 I permitted Syed 
Mir Quasim to be added as an Intervener 
for the limited purpose of arguing the law 
points raised in this case. But in view 
of the subsequent developments and tiie 
authority of the Supreme Court .as that 
point has lost importance it is not men- 
tioned in detail 

11. Respondent No. 1 further put In 
an application on 3rd of July 1967 for 
review of my order dated 26th of June 
1967 but that application was rejected by 
me on 11th of July 1967. 

12. The respondents filed their writ- 
ten statements to the amended petition 
of the petitioner on 4th July 1967 and 
27th June 1967. After this chequered 
career issues in this case were struck on 
11th of July 1967, Issue No. 8 was re- 
cast by means of my order dated 11th of 
August 1967. The final issues on which 
evidence was led by the parties, which 
arose from the pleadings of the parties, 
are as under; 



40 J. & K. S, L. Saraf v. M. &Qureslu (Bhat J.) ALB. 


1. Was not the A. R O. empowered to 
receive the nomination papers of the peti- 
tioner? O. P. R L 

2. Whether the R. O. was imavoidably 
absent from his headquarters on 21st 
Janua^ 1967 on account of law and order 
situation in Tral and had therefore autho* 
vised the A, R. O. to start the scru^y of 
the nomination papers in case the R O. 
could not be personally present on spot 
on 21st of January 1967 at 11 A. M.7 O. P. 
R L 

3. (a) On proof of issue 2, whether the 
scrutiny of the nomination paper of the 
petitioner by the A, R O. was without 
lurisdiction? O. P. P. 

(b) If issue No. 2 is not proved, is the 
scrutiny of the nomination paper of the 
petitioner by the A. R O. v^d and pro- 
per? O. P. R. L 

4. Whether on 21-1-1967 on entry of 
R O. iat? hi? alSc? s L'Me hexane 

11 A. M. the proposer of the petitioner 
eot up and sought permissioa of the R O. 
for ^owinft the petitioner to read and 
subscribe to the oath of allegiance as re- 
quired by Art 84 of the Constitution of 
IndU? O. P. P. 

5. Whether on the request of the pro- 
poser of the petitioner to allow the peti- 
tioner to make and subscribe to the oath 
of allesiance, the R O. did not pennlt 
the petit^ner to make and subscilbe to 
the oath, and directed the petitioner to 
present himself for scrutiny before the 
A. R. 0.7 O. P. P. ' 

6. If Issues 4 and 5 or both are proved, 
what is the effect on this election peti- 
tion? OPP 

7. Did the R. O. on 21-1-1967 adjourn 
the scrutiny of the nomination paper of 
respondents Nos. 1 and 2 for half an hour 
on the request of respondent 1 to enable 
him to be present at the soutiny of the 
nomination paper of the petitioner by the 
A. R 0.7 O, P. P. 

8. When after the A. R. O. had reject- 
ed the contention of the petitioner with 
regard to the jurisdiction of the A. R O. 
to conduct the scrutiny of the nomination 
paper of the petitioner, did the peti- 
tioner’s proposer seek permission of the 
A. R. O. for enabling the petitioner to 
read and subscribe to the oatii as requir- 
ed by the Constitution of India? 

9. Whetiier the A- R. O. rejected thb 
request of the petitioner’s proposer? If 
so, what is its effect on the election peti- 
tion? O. P..P. 

10. Was ;the nomination paper of the 
petitioner ? improperly rejected by the 
A. R. O.? O. P. P. 

11. Was' the nomination paper of res- 
pondent 1 improperly accepted by the 
R O. ? O. P. P. 

12. V/as the nomination paper of res- 
pondent 2 improperly reject^ by fite 
ReUvning Officer? O. P. P. 


13. Whether the rejection of the nomi- 
nation paper of the petitioner being based 
oq a constitutional disqimlification is a 
valid ground for rejection of the peti- 
tioner’s nomination paper? O. P. R L 

13. After the issues were framed the 
parties filed their list of witnesses, the 
petitioner on 29th of July 1967 and the 
respondent No, 1 on 28th of July 1967, 

respondent No, 2 did not produce 
apy evidence nor furnish any list of wit- 
nesses, nor did he intend to do so, vide 
his statement dated 13th of Sept^ber 
1967. He did not after some time fol- 
ww or attend the proceedings even. Evi- 
dence of the petitioner st^ed from 9th 
of August, 1967. 

14. Before I discuss the evidence or 
J^rd my finding on various issues, I 
have to offer an explanation for the de- 
^y in the disposal of this election peti- 
tion. 22i«? latenm onfens passed la this 
^tition are detailed and sell-speaking. 
But what was mainly responsible for the 
l^igth of time that this case took was 

the evidence of the petitioner was 
<dt>sed on 13th of September 1067. The 
respondent No. I’s evidence started from 
29th of September 1967. Then there 
Were some distiixbances in the Valley 
whidi did not permit the respondent No. 
le witnesses to be examined in Kashmir, 
we witnesses being the Deputy Commis- 
^ner and Assistant Comxoi^oner and 
SUtioD House Officer who were report- 
ed to be busy with law and order sltua- 
^ns. Later on the case was taken to 
Jammu where the witnesses could not 
wrn up because of bad weather,' the 
Btoihal road being blocked for a pretty 
Wng time. The e^ddence of the respon- 
d^t No. 1 could not be finished in 
Jammu, as the respondent No. 1, who is 
e Deputy Minister In the Union Cabinet 
had gone out of India. The evidence of 
respondent No. 1 however was recorded 
Oh 13th and 14th of May 1968. An ad- 
journment was sought for arguing the 
case. 

15. The ■ petitioner produced three 
Witnesses, M/s. Piary Lai Handoo, Syed 
Nizum-ud-Din. Raghunath Vaishnavi res- 
pmdent No, 2 and appeared himself as 
Ws own witness. Similarly the respon- 
d^t No. 1 produced three witnesses 
namely Syed Muzaffar Indrabi Assistant 
Commissioner Anantnag. A. R O., Mr. 
M. A. Khaliq Deputy Commissioner-cum- 
I^riet Magistrate. Anantnag. R O.. and 
H alfim chulam ' Rasul Station House 
Officer, Awantipora and hiniseif also ap- 
peared as 1^ own witness. The state- 
ments of witnesses are very very long 
aud no useful purpose would be served 
iq summarizing these lengthy statements. 
The statements of different witnesses will 
hfe discussed while discussing the relevant 
l^ues that would both save time and 
tiupUcation of labour. 
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16. According to me issues 2 to 7 are 
connected. They pertain to the alleged 
absence of the K. O, from his Headquarters 
on 21st of January 1967 at 11 A.M., the 
time of his coming to office that day, and 
the matters upto the time the nomina- 
tion paper of the petitioner was taken up 
for scrutiny by the A. E. O. Issues 8, 9 
and 10 pertain to the part played by the 
A. K. O, in this case and his competence 
to hold the scrutiny and rejection of the 
nomination paper of the petitioner by 
him. Issue No. 11 pertains to the impro- 
per acceptance of the nomination paper 
of the respondent No. 1 and issue No. 12 
pertains to the improper rejection of the 
nomination paper of the respondent No. 
2 by the K. O. Issue No. 13 is more or 
less a constitutional issue. Therefore 
these issues will be discussed according 
to the grouping above mentioned. 

17. Now beginning with issue No. 1, 
tins issue was not seriously pressed by the 
respondent No. I’s learned counsel at the 
time of arguments. But the basis of this 
issue is the endorsement of the A. R. O. 
on the back of the nomination paper of 
the petitioner wherein he has stated, that 
he was not one of the officers mentioned 
in Column 6 of the Notification issued to 
receive the nomination papers, but it was 
on the insistence of the petitioner that he 
had received this nomination paper. This 
endorsement which is marked as Ex. 
PWl/5 is entirely misconceived. It is 
admitted by the R. O. in his statement 
of 6th March 1968 that a notification was 
issued on 2nd of January 1967 by the 
Election Commission wherein the Deputy 
Commissioner Anantnag had been desig- 
nated as the R. O. of this Constituency and 
another notification of the Co mmis sion 
dated 29th of December 1966 had men- 
tioned the Assistant Commissioner as the 
A. R. O. Mr. Pearey Lai Handoo, the 
petitioner’s witness also states that there 
was a Notification making all the R. Os. of 
the Assembly Constituencies as the A. R. 
Os. for the Parliamentary Constituency. 
Mr. Indrabi A. R. O. also admits that 
there was a notification that all the R. 
Os. of the Assembly constituencies would 
be A. R. Os for the Parliamentary Con- 
stituency. This A. R. O. was undoubted- 
ly and adnutte(fiy R.- O. for some Assemb- 
ly Constituencies of Anantnag. There- 
fore this issue is decided against the res- 
pondent No. 1 and it is hdd that the A. 
R. O. was legally competent to receive 
the nomination paper of the petitioner, 
because admittedly according to the case 
of both the parties the R. O. was not 
present at the relevant time in his office. 

18. Out of the next group of issues 
which comprises issue Nos. 2 to 7 certain 
factual findings have to be recorded and 
then in the light of those findings it can 
be possible to record findings on the dif- 
ferent issues in this group. In fact this 
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group is according to me, on ultimate 
analysis, the storm centre in this case. Ac- 
cording to the respondent No. 1 the E. O. 
was unavoidably absent from his head- 
quarters on 21st of January 1967 on ac- 
count of the law and order situation in 
TraL He had authorised the A. R. O. to 
conduct^ the scrutiny of the nomination 
papers in his absence and until his arri- 
val in office. He did not return to his 
office till about 12 noon. By the time the 
R. O. arrived in his office, the A. R. O. 
had conducted the scrutiny of the nomi- 
nation paper of the petitioner and finding !; 
that .no oath had been taken and subscri- 
bed to, he had rejected this nomination 
paper. At the -toe the R. O. came to his 
office the scrutiny of the two other no- 
naination papers of the respondents Nos. 1 
and 2 had not yet been effected by the 
A. R. O. The R. O. called back the papers 
from the A. R. O. and completed the 
scrutiny of the nomination papers of the 
respondents. 

19. According to the petitioner the 
R. O. purposely kept himself away from 
his office till some minutes before 11 
A.M., the time fixed for scrutiny of the 
nomination papers; came to his office 3 
or 4 minutes to 11 A. M. The petitioner 
and his proposer went to him and asked 
him to administer the oath to the peti- 
tioner and permit him to make and sub- 
scribe the same but the R. O. directed 
the petitioner and his proposer to go to the 
A. R. O. for the scrutiny of his nomina- 
tion paper. This was objected to by the 
petitioner and his proposer. It was point- 
ed out to the R. O. that as the R. O. was 
present in his office, the A. R. O. had no 
jurisdiction to conduct the scrutiny of the 
nomination papers. Respondent No. 1 
entered the office of the E. O. and asked 
him to adjourn the scrutiny of his no- 
mination paper for half an hoim during 
which time he would attend to the scru- 
tiny of the nomination paper of the peti- 
tioner before the A. R. O. The R. O. re- 
jected the contentions both of the peti- 
tioner’s proposer and the petitioner and 
directed them to appear before the A. R. 
O. for scrutiny of the nomination paper 
of the petitioner. 

20. Before discussing the evidence 
produced by the parties m this case, I 
would like to remark that more evidence 
could have been produced by either party 
to prove their contentions but that has 
not been done. The result is that I have 
to confine my findings on the evidence 
produced by the parties whatever it is. 

I might further incidentally remark that 
it is settled law that if no or insufficient 
evidence is given, the party "who has to 
prove his case in order to succeed in an 
action, must fail. In election matters there 
are numerous authorities for the proposi- 
tion that a returned candidate ^should not 
be unseated unless the petitioner proves 
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the case very very clearly. Reference 
may be made to Doabia’s Election Case^ 
1966 page 192, Case No. 24 Rajinder Singh 
VersMS Manga Ram and ors. etc. 

21>28. (Then after discussing the evi- 
dence His Lordship proceeded:) 

29. The finding on issue No. 2 is re- 
turned in favour of the respondent No. 1. 
Part (a) of the issue No. 3 cannot be held 
in favour of the pedtioner. The scrutiny 
was performed by the A. R O. of the 
nomination paper of the petitioner under 
proper au^ority of the R. O. 

30. About part (bl of issue No. 3 Mr. 

Bhasin’s argument is that the scrutiny 
conducted by the A. R. O. of the nomina- 
tion paper of the petitioner is entirely 
without jurisdiction and on that ground 
alone the election of respondent No. 1 
should be set aside. In support of this 
contention Mr. Bhasin has cited two au- 
thorities, one known as Agra District 
Case, Case No. 3 reported in (1864-1935) 
1 Doabia’s Ele Cas 45, Peara Lai v. Amba 
Pr 2 isad known as Mampun 
(H. M. R.) Case No. 22 reported In "Re- 
ports of the Indian Election Petitions. 1927 
by ELL Hamond, Vol 111 at p. 178. In 
the Agra District case Babu Ram one of 
the candidates presented his nomination 
paper at the Bungalow of the Returning 
Officer Mr. Williamson, on the 3rd Sept. 
1930 along vdth the amount of security 
some time before 3 P. M. The Returning 
Officer however, returned his nomination 
paper for presentation to Mr. Hari Shan- 
ker. Babu Ram presented his nomination 
paper at 3-5 P.M, to Mr. Hari Shankar. 
On the date of scrutiny that is on the 4th 
September. 1930 the Returning Officer 
rejected the nomination paper of Babu 
Ram. accepted those of others. It was 
argued that the Returning Officer not be- 
ing unavoidably prevented from perform- 
ing his functions, the nomination papers 
could not be received by Mr. Hari Shan- 
ker. contention was upheld In this 

case the Returning Officer being present 
had taken the nominaUon paper and then 
returned for presentation to Mr. Hari 
Shankar, the finding that it was not pro- 
per presentation is very well Justified (sic). 
In the Manipuri case (T. Gulab Singh V. 
Raj Bahadur Karagiit Misra) the petitioner 
T. Gulab Singh, Rai Bahadur Kharagjit 
Misra and one Bhagwan Dial were candi- 
dates for election and filed their nomina- 
tion papers. On 23-10-1926 owing to the 
illness of the District Magistrate. Mir AH 
Raza, Senior Deputy Collector Mainpuii 
performed the scrutiny of nomination pa- 
pers, He declared that the nomi- 
nation paper of the petitioner was 
invalid on certain grounds and 

accepted the nomination paper of the two 
other candidates. The officers competent 
to receive the nomination papers were the 
Joint ' Magistrate or the Senior Deputy 
Collector Mainpuri It was discovered 


that Mir Ali Raza was not a Joint Magis- 
trate and therefore the Tribunal held 
that Mir AU Raza was not capable of 
performing the functions of a Returning 
Officer which relate to the acceptance of 
a nomination paper or to the scrutiny of 
nomination. His acceptance of the nomi- 
nation paper of Rai Bahadur Misra was 
held Improper. This case also is distin- 
guishable. Althm^h In view of my find- 
ing on issue No. 1 this question, -which Is 
more or less academic in nature has lost 
its importance and does not arise for con- 
aideratioD in this petition yet I would like 
to make the following remarks: 

3L As will be clear from my finding 
on other Issues the nomination paper of 
the petitioner had to be rejected under 
the Constitution and the law because the 
Petitioner had not made and subscribed 
to the oath upto 21st of January 1967 La 
the date of the scrutiny. The A R. 0. 
Was not an officer entirely without luiw 
diction. He had authority from the R. 0. 
to conduct the scrutiny vide Ex. D. W 1/2. 
Under Section 22 Representation of the 
People Act. 1951 an A R. O. is competent 
to perform all or any of the functions of 
the A R. O. subject to the control of th< 
R. O. Before the amendment in this sub 
section in the year 1956 by Section 10 o 
Act 27 of 1956, the A .R. Os. were no 
Permitted to accept the nomination paper 
or to conduct the scrutiny of the nomina- 
tion papers or to count the votes bu' 
alter that amendment the only prohibi- 
tion remains with respect to the scrutiny 
of five noirdnation papers. That can bt 
done only when the R. O. Is unavoidably 
prevented from performing such functions. 
But as I said earlier, the A R O. is not 
an officer completely devoid of authori- 
ty. he has authority to do all acts-eveo 
to scrutinize the nomination papers sutn 
jert to certain •• limitations. When the 
nomination paper of a particular candi- 
date suffers from an Inherent • defect 
which is apparent on the face of the no-i 
mination paper. Its rejection by the R. O.! 
or even by A R. O. is not, in my opinibn 
at all improper. I am fortified In this 
view of mine by (1955 Ed) Doabia’s Ele 
Cases p. 1B6, case No. 34 R. B. Biswaswar- 
lal Halwasya v. Babup Rang Lai JaJodl^ 
in which the Election Tribunal has held 
while dealing with issue No. 3 as follows: 

"There was no returning Officer on the 
8th October 1923 in this constituency. 
Under Schedule I of the Regulations, 
however, Jatlndranath Banerjee was em- 
powered to do all the duties of the Re- 
turning Officer.' It is pointed out that 
tinder the control of the returning officer 
and that he could not receive nomination 
papers and hold a scrutiny under regula- 
tion 3 he could only act unless the Re- 
turning Officer was 'unavoidably pre- 
vented' from performing these fimctions. 
The words in an English case were 'incap- 



19G9 S. L. Saraf v. M. S. 

able of acting’ and Lord Campbell thou- 
ght that they might cover a case of this 
kind. (Queen v. Owens. Vol. 121 English 
Reports, p. 36). The Personal Assistant 
had not usurped the office. He took up 
his duties when the Returning Officer be- 
came incapable of acting". Want of title 
in the person acting as Returning Officer 
wiR not vitiate an election which is other- 
wise valid”. Parker, p. 61. "Elections 
made imder usurping Retximing Officers 
when there has been the form of an elec- 
tion have been uniformly supported” 
(Heyw Bo. 62).Turning to the Bengal 
Electoral Rules it would appear that rioii- 
compliance with the rules and regulations 
is not enough. The petitioner has to show 
that the result of the election has been 
materially affected by such non-com- 
pliance. If the petitioner’s nomination 
was bad, his name goes cut on that 
ground. If his nomination was good he 
succeed on that ground and not by reason 
of the fact that the Personal Assistant 
acted as the Returning Officer.” 

Issue No. 4. As I have hd.d that the R. 
O. was not in his office at 11 O’clock on 
21st January 1967, the question of the 
petitioner or his proposer seeking per- 
mission for the petitioner to make md 
subscribe to the oath does not at all arise. 
This issue is decided against the peti- 
tioner. 

Same applies to issue No. 5 ^ and that 
also is decided against the petitioner. 

32. In view of this finding, issue No. 

6 does not arise in this case. Issue No. 7 
also does not arise and both these issues 
are decided against the petitioner. 

(After discussing evidence (Prs. 33-34) 
on record His Lordship proceeded:) 

35. The A. R. O. has refused to per- 
mit the petitioner to make and subscribe 
to the oath on 21st January 1967. Issue 
No. 8 is found in favour of the petitioner. 

36. I must now take up issues 9 and 
10 together. So far as the question ol 
fact is concerned. I have held that tlie 
A. R. O. rejected the request of the peti- 
tioner and his proposer to allow the peti- 
tioner to make and subscribe to the oath 
more than once before the scrutiny. But 
the question stUl remains whether the 
nomination paper of fte petitioner was 
wrongly rejected which is the subject 
matter of issue No. 10. It appears that 
the petitioner and most other people had 
an idea that oath could be made and sub- 
scribed to even upto the time of scrutiny. 
For this there seems to be sufficient jus- 
tification as will presently appear. Fiyst 
let us see on what date the petitioner 
sought to make and subscribe to the oath 
Nizam-up-Din P. W. states that no at- 
tempt was made by the petitioner or by 
his proposer to make and subscribe to the 
oath before the A. R. O. on 20th January 
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1967_ because the A. R. O. had refused to 
receive the nomination paper vide his 
statement dated 8th September 1967. Mr. 
Saraf, the petitioner in his statement 
dated 11th September 1967 states "since 
it was open to me to make and subscribe 
to the oath even immediately before the 
scrutiny started and secondly the attitude 
of A. R. O. who was so hostile towards 
me that prevented me from making an 
attempt from taking an oath. I did not 
make any attempt to take the oath before 
the authorised officer at Sripagar because 
I was otherwise busy and I knew the 

procedure ” Similarly Mr. Vishnavi 

states in his statement dated 11th Sept. 
1967 while this argument was on. I read 
out the relevant section to the A. R. O. 
to the effect that as the question of juris- 
diction was being discussed and the 
scrutiny had not started yet, the peti- 
tioner was within his right to seek per- 
mistion to take and subscribe to the oath. 
So it is common ground or rather prov- 
ed from the evidence of the petitioner 
hijmelf that he offered to make and sub- 
scribe to the oath on the morning of 21st 
January 1967. I said earlier that there 
seems to be some justification for this 
belief in the mind of the petitioner and 
his well-wishers and even other people. 
A publication entitled "General Elections 
1967” — Hand-book for Returning OfiBcers 
1966 at page 19 contains: 

"The oath or affirmation should be 
made and subscribed before the R. O. 
takes up the scrutiny of nomination pa- 
pers at the election on the date fixed by 
the Election Commission for scrutiny of 
nomination papers at that election. The 
candidates however, would be well advis- 
ed to do it at the time of presenting their 
nomination papers to you.” 

Then in para 6 on the same page it fur- 
ther lays down: 

" If the oath or affirmation is not 

made and subscribed before the scrutiny 
of a candidate’s nomination paper, the 
candidate will be held by you as not 
qualified to stand for the election. You 
vdll reject his nomination paper at the 
time of scrutiny. The onus of proving to 
your satisfaction that the candidate has 
made or subscribed the oath or affirma- 
tion prior to the time of scrutiny of the 
nomination paper is on the candidate 
himself.” 

Reading of these paras would indicate that 
the Election Commission contemplated 
that the oath could be made and subs- 
cribed to even immediately before the 
scrutiny. This belief misled the peti- 
tioner in not making and subscribing to 
the oath before the date of scrutiny. The 
point to be determined now is when 
should an oath be made and subscribed 
to or in other words can it be made on 
the date of scrutiny or should it be done 
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before the BcruUny. The learned coun- 
sel for the respondent No. 1 relied upon 
the latest Supreme Court authority Pashu- 
pati Nath Singh v. Harihar Prasad Singh, 
Civil Appeal No. 1692 of 1967 dedded by 
tile Supreme Court on 22nd of January 
1968=(AIR 1968 SC 1064). This point 
came up for consideration in that case 
and their Lordships remarked as under: 

"The short question which arises in this 
appeal is whether it is necessary for a 
candidate to make and subscribe the re- 
qiusite oath or affirmation as enjoined by 
dause (a) of Art. 173 of the Constitution 
before the date fixed for scrutiny of 
nomination paper. In other words is a 
candidate entiUed to make and subscribe 
the requisite oath when objection Is taken 
before the Returning Officer or must he 
have made and subscribed the requidte 
oath or affir mation before the scrutiny 
of nomination paper commenced? The 
answer to this question mainly depends 
on the interpretation of S. 36(2] of the 
Act” 

Then their Lordships after reprodudng 
some providons of the Representation of 
the Feoide 1951. held: 

"It be noticed that imder Section 
36(2) of the Act one of the grounds on 
a nomination paper can be reject- 
ed is that on the date fixed for the scru- 
tiny of nominations, the candidate is not 
qualified lor being chosen to fill the seat 
tmder Art. 173 of the Constltutioa.” 
Further on tbdr Lordships held that: 

"The words "having been nominated” 
in this form clearly show that the oath 
or affirmation cannot be taken or made 
by a candidate before he has been nomi- 
nated as a candidate.” 

Then repelling a further contention on be- 
half of the learned counsel for the peti- 
tioner Mr. Gokhale, their Ixirdtitips held 
• that: 

"It seems to us that the expression "the 
dafft. fixed, fnn vasitin^’ •‘S.. W2)/a), 
means "on the whole of the day on whi^ 
the scrutiny of nomination has to take 
place”. In other words the qualification 
must exist from the earliest moment of 
the date of scrutiny.....,” 

And then alter quoting some English au- 
thorities their Lordships have finally 
held: 

"la this conne(^Ion it must also be 
borne in mind that law disregards, as far 
as possible, fractions of the day. It would 
lead to a great confusion if it were held 
that a candidate would be entitled to qua- 
lify for being chosen to fill a seat till the 
very end of the date fixed for scrutiny of 
nominations, rlf the learned coiuisel for 
the petitioner is right, the candidate could 
ask the .Returning Officer to wait till 11- 
55 P.M. on the date fixed for the scru- 
tiny to enable to fake the oath.” 
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Further on their Lordships observed: 

"This in our view does not mean that 
the oath or affinnation can be taken and 
subscribed on the date fixed for scrutiny. 
It seems to us that the nomination paper 
does not provide for the statement about 
the oath because the oath or affirmation 
has to be taken after a candidate has 
been nominated.” 


In this authority their Lordships have: 
clearly laid down that oath should be 
made and subscribed to before the date 
of the scrutiny. They have further held] 
that the petitioner must be qualified Le. 
he must have subscribed to the oath from 
the very earliest moment of the day of 
scrutiny. Mr, Bhasin tried to distinguish 
this authority on the ground that the 
facts of the case before their liordshlps 
of the Supreme Court were different. In 
that case even up to the time of scrutiny 
a candidate had not made or subscribed 
to the oath- When at the time of scru- 
tiny an objection was raised, the candi- 
date had not made or subscribed to the 
oath, he offered to do so but that request 
of his was rejected. Mr. Bhasin says that 
in this case the scrutiny had not started. 
Therefore the petitioner was In law au- 
thorised to make and subscribe to the oath 
before the scrutiny started. In fact he‘ 
tried his best to do the same before the 
A. R. O. many times right from the time 
he appeared before him at 11 A. M. He 
further relied on a Mysore authority re- 
ported as AIR 1968 Mys 18 which deals 
with this point But I am afraid in view 
of the dear pronouncement of the law 
by their Lordships of the Supreme Court 
portions of which have been quoted In 
extenso above. I cannot accept the inter- 
pretation sought to be put either by Mr, 
Bhasin or by the Mysore authority how- 
ever eloquent and cogent the reasoning 
of. the Mysore High Court authority might 
be in the words of Mr. Bhasin. uir. Bha- 
sin tried to address a further argument 
that under Artide 324, the supervision, 
iiirecflon and control of the preparation 
of the dectoral rolls for,’ and the conduct 
of, all dections to Par liam ent and to the 
Legislature of every State vest- 

ed in the Commission Le. Election Com- 
mission and according to him the Election 
Commission had issued the instructions 
under this Artide in the form of the 
Hand-book; the relevant passage from 
page 19 of the said book have been quot- 
ed above. Therefore, according to Mr. 
Bhasin the law as it existed on the 21st 
of January 1967 was that oath could be 
taken and subscribed to at any time be- 
fore the scrutiny. This argument is In- 
genious but is not legally sound. The law 
was not different on 21st January 1967 
from what it now Is after January 22,1 
1968 when the Supreme Court dedded the 
case AIR 1968 SC 1064. Their Lordships 
of the Supreme Court only interpreted 
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the law as it stood then and as it stands 
now, there was no amendment in the law. 
Under Artide 141 of the Constitution of 
India, the law laid down by the Supreme 
Court shall be the law of the land and 
diall be binding on all of us. Fxmther 
under Artide 327 of the Constitution of 
India the Parliament is empowered to 
make provisions with respect to dections 
to Legislature "subject to the provisions 
of this Constitution Parliament may 
from time to time by law make provi- 
sions with respect to all matters relating 
to or in connection with elections to either 
House of Parliament or to the House 
or either House of the Legislature of a 
State.........” The Representation of the 

People Act has been enacted under this 
provision of the Constitution by the Par- 
liament and therefore that would be the 
law governing the subject. Any other 
interpretation put upon the law by the 
Election Commission or for the matter of 
that by any other authority against the 
interpretation put on the law by the 
Supreme Court is of no consequence. 
Moreover this Hand-book is only as a sort 
of administrative guide and has not the 
force of any law.' If on the authority of 
this Supreme Court judgment, the peti- 
tioner had not made and subscribed to 
the oath till 21st of January 1967, the date 
of scrutiny, his nomination paper was re- 
jected; it was rightly rejected because he 
had not fulfilled the requirement of law 
as laid dovm in Artide 84(a) of 'the Con- 
stitution of India. Therefore issue No. 
10 is dedded against the petitioner and 
it is hdd that as the petitioner had failed 
to make and subscribe to the oath before 
the day of scrutiny, his nomination paper 
was rightly rejected by the A. R. O. This 
was an inherent defect in his nomination 
paper and the A. R. O.’s action in reject- 
ing his nomination paper was legally right 
though in arriving at this condusion re- 
course has been taken 'to rmtruths and 
falsehood. 

37. An alternative argument has been 
advanced on behalf of the respondent No. 

1 for rejection of the nomination paper of 
the petitioner. It has been argued that 
the refusal by the R. O. or the A. R. O. 
would be a non-compliance with the pro- 
visions of the Constitution or the Repre- 
sentation of the People Act or Rules and 
orders made thereunder and therefore un- 
less it is proved by the petitioner that the 
result of the dection in so far as the re- 
turned candidate is concerned, was mate- 
rially affected, the dection of the re^on- 
dent No. 1 carmot be set aside. . Iii my 
opinion this , argument deserves to be 
mentioned simply to be rejected. The 
learned coimsd for. the re^ondent No. 1 
entirdy ignores the provisions of Section 
100(l)(c) of the Representation of the Peo- 
ple Act, which lays down that an dection 
should be declared void on the ample 
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ground that any nomination paper has 
been improperly rejected. If the nomina- 
tion paper of the petitioner on facts had 
been hdd to be improperly rejected, that 
by itself would be sufficient to declare 
the dection of the respondent No. 1 as 
void. 

Issue No. 11. This issue was not at all 
pressed by the learned counsd for the 
petitioner. The respondent No. 1 has 
been properly nominated. He is a regis- 
tered voter in the Siinagar Parliamentary 
Constituency, has presented a copy of the 
dectoral roU of that constituency along 
with his nomination paper, has paid the 
requisite dection deposit of Rs. 500/- be- 
fore filing his nomination paper, has 
made and subscribed to the oath nnil got 
a certified copy from the E. O. to that 
effect. No objection was taken by any- 
body to his nomination paper. Therefore 
his nomination paper has been rightly ac- 
cepted and therefore this issue is decided 
against the petitioner. 

38. Then we come to another conten- 
tious issue i.a rejection of the nmniTi n- Kn Ti 
paper of the_ respondent No. 2. In para 
20 of the petition, the petitioner has made 
a simple statement that respondent No. 2 
was also a duly nominated candidate and 
his nomination paper was also improperly 
rejected by the R. O. eta etc. When the res- 
pondent No. 2 filed his written statement 
on 26-5-1967, he narrated certain facts in 
reply to this para in his written state- 
ment. The case of the respondent No. 2 
briefly put is that on 19th January 1967 
he presented four nomination forms of 
his which are Ex. P.W. 4/6, 4/7, 4/8 and 
4/9 along with these he presented four 
oa'th forms. On 'the day of scrutiny 'the 
oath forms were missing from his nomi- 
nation forms. After some controversy 
with the R. O., his nomination paper was 
rejected because no oath form was found 
attached to them. This was the only 
ground of rejection conveyed to this res- 
pondent at that time. Later on the R. O. 
had fraudulently and falsely added ano- 
ther ground that the respondent No. 2 
had failed to present the Electoral Roll of 
■the constituency wherein he was register- 
ed as a voter for rejecting bis nomina- 
tion paper. In support of this case of 
the respondent No. 2, the only evidence on 
record is 'the statement of the respondent 
No. 2. It is admitted by him that Ghulam 
Mohamad Genai, a candidate for the As- 
sembly Constituency of Devsar was also 
with him when he presented the nomina- 
tion papers. That Ghulam Mohammad 
Genai, has not been produced. As against 
this testimony of the respondent No. 2 
there is the statement of the R. O. The 
learned coimsel for the respondent No. 1 
has argued that there is a presumption 
under Section 114, illustration (E) of the 
Evidence Act that aR official acts will be 
presumed to have been regularly perform- 
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ed. There is a statutory presumption Id 
favour of the version of the R. O. that 
there was no oath form present at the 
time of the scrutiny of the nomination 
paper of the respondent No. 2. The pre- 
sumption in law shall be that no such 
oath forms were presented This is fur- 
ther strenethened by the positive state- 
ment of the H. O. On the other liand it is 
argued that respondent No. 2 is an Ad- 
vocate of the Supreme Court and his 
statement should be believed as against 
the R. O.j whose conduct has been most 
shady and doubtful in most of the elec- 
tion matters canducted in his District. It 
has been argued that this gentleman. Mr. 
A. K. Malik has managed to see the rul- 
ing party candidates returned uncontest- 
ed in most of the seats in his District, and 
therefore his statement should not be be- 
lieved. I do not mean to express anv 
opinion on these arguments because the 
conduct of this ofticer will be discussed 
In the election petitions which are admi- 
ttedly pending in this very Court before 
other Hon’ble Judges. My comments 
shall be strictly confined to the credibility 
or otherwise of tills R. O. to the facts of 
this case. Each case will have to be de- 
cided on its own merits and circumstances. 
Therefore I shall not very much draw 
upon the legal presumption so much re- 
lied upon by learned counsel for the res- 
pondent No. 1 but shall consider tiie 
other pieces of evidence produced by ei- 
ther side In this case. As I stated earlier 
that Ghulam Mohammad Genal who 
could be expected to throw light on this 
contention of the respondent No. 2 has not 
been produced. Further the learned 
cou.asel for the petitioner has put in the 
cross-examination of the R. O. the two 
certificates issued by this R. O. one to 
Ghulam Mohammed Genai and the other 
to Shri Manohamath Kaul which are 
marked as Ex D. W. 2/18 and 2/19. If 
Ghulam Mohamad Genai could secure a 
certificate from the R. O. about his having 
made, and suhscrihed to the oath, there 
is apparently no reason why the respon- 
dent No. 2 should not have secured the 
same. The respondent No. 2 states that 
he was the legal adviser of Ghulam Moha- 
mmad Genai. The respondent No. 2 
should have insisted on this certificate be- 
ing issued to him. Oath forms were not 
removed from Ghulam Mohammad 
Genai’s nomination papers; according to 
respondent No. 2 they were removed 
from his nomination papers although all 
the nomination papers of the respondent 
No. 2 and Ghulam Mohammad Genai 
were presented on the same day. Respon- 
dent No. 1 has also been given the certi- 
ficate of his having made and subscribed 
to the oath by this R. O. which has been 
produced In this case & is Ex D. W. 4/1. 

39. The learned counsel for the res- 
pondent No 1 has cross-examined the res- 
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pendent No. 2 at length about his poUtl- 
convictions and activities. In cross- 
examination Mr. Vaishnavi has stated 
ti^t he was a member of the political 
conference and its aim was not to make 
Kashmir accede to Pakistan. The Policy 
statement was made in June 1953. Kash- 
zruries should be given the right to decide 
the question of accession by the exercise 
of their free will as was contained in the 
resolution of the Security Council and 
other commitments made by the two 
States of India and Pakistan and respon- 
dent No. 1 was also an active member of 
this conference. The political conference 
still considers the question of accession 
undecided even up to the present moment 
because Government of India has been 
carrying on negotiation? with the GovL of 
Pakistan. The Constitution of India does 
not recognize the accession of Kashmir 
with India as final because of Artide 370 
and some other sectionx So far as my 
personal view is concerned. legally spew- 
ing Kashmir is a part of India, but as a 
political issue it is very much on the 
nerves of Government of India, and Pakis- 
tan and the people of Kashmir. I re- 
signed from Political Conference In June 
or July 1964. The object of the political 
conference was that the will of tiie peo- 
ple should be ascertained”. The objective 
of the political conference was always to 
allow the people of Kashmir to express 
their views”. "I was detained in Jail for 
about 5Vi years with intermediate peiiods 
on paroL” In reply to another quetion 
Mr. Vaishnavi states '‘one of my objeo* 
tives alter being elected was to demand 
the release of Sheikh Mohammad AMuI* 
lah and other prisoners which was part 
of my demand for grant of di^ liberties 
and secondly there should be a round ta- 
ble conference of Government of India. 
Pakistan and people of Kashmir to have 
the Issue of accession settled”. Vide state- 
ment of the respondent No. 2 dated I3th 
Sept. 1957. It is suggested that the res- 
poodftnt No. 2 did not beUeve in tSn* acces- 
sion of Kashmir to India and therefore 
he did not purposely make and subscribe 
to the oath. I need not go into all these 
questions. I am dedding this election 
petition on the evidence before me. Mr. 
Rughnath Vaihnavi's charges against the 

R. O. are very grave. They constitute a 
corrupt practice also under S. 123(7) of the 
Representation of the People Act These 
allegations disclose the offence of a very 
serious nature under the ordinary penal 
law besides disclosing an offence under 

S. 129 of the Representation of the People 
Act. It is settled law that the standatti 
of proof for establishing a corrupt prac- 
tice should be that of a criminal case. Re- 
ference be made to Doabia’s Election Cases 
1964 page 218 D. Murlidhar Reddy v. 
Prafulla Reddy Special Appeal No. 34 of 
1963 dedded by the Andhra Pradesh High 
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Court. Anofter authority Doabia’s Ele- 
ction Cases 1961, page 14, V. B. Raju v. 
Ramachandra Rao, Special Appeal No. 8 
of 1958 decided by the Andhra Pradesh 
High Court. Another judgment of the 
Keraia High Court Gopala Kurup_ v. ' 
Samual Anilappan Paul Election Petition 
1 of 1960, reported in Doabia’s Election 
Cases, 1961 page 185. A Division Bench 
of that court held that: 

The burden of proving the alleged cor- 
rupt practices is on the Section petitioner 
and the allegations should be proved be- 
yond any reasonable doubt. If any rea- 
sonable doubt arises after the evidence 
has been scrutinized the benefit thereof 
should go to the person charged." 

See also Doabia’s Election Cases, 1962 
page 181, Election case No. 2/3 of 1961, 
Nanda Elishore Rath v. Himanshu Sekha- 
ra PandhL 

40. Keeping the pronouncements on 
this subject by the various Courts in 
view, I think without straightway dis- 
believing Mr. Vaishnavi or accepting the 
testimony of the R. O., Mr. A. K. Malik 
it will not be safe and proper for me to 
hold the story related by Mr. Vaishnavi 
as proved. In fact this story is not prov- 
ed. It is impoilant to note in this be- 
half that the petitioner, who must have 
known about these facts which according 
to Mr. Vaishnavi were very much adver- 
tised by him, did not make ^y ^eclfic 
allegations about this matter in his peti- 
tion. He contented himself by mal^g 
a brief reference to the improper rejec- 
tion of the nomination paper of the res- 
pondent No. 2. A legal argmnent has 
been raised on behalf of the respondent 
No. 1 that as these allegations of _Mr. 
Vaishnavi are the allegations of a serious 
corrupt practices, they should have been 
specifically mentioned in the election 
petition. They should not have been en- 
quired into becatise Mr. Vaishnavi in his 
written statement has made these aUe- 
gations after the time for filing an. elec- 
tion petition had expired. Mr. Vaishnavi, 
as already stated, filed the written state- 
ment on 26th of May 1967. The result 
of the election was declared on 21st of 
January 1967. The limitation for filing 
the election petition is 45 days from the 
date the election of a returned candidate 
is announced under S. 81 of the Represen- 
tation of the People Act. This written 
statement was filed much after the time 
fixed for filing an election petition. In 
view of my finding on the factual side, 

I need not go into this legal argument at 
alL The other contention of kfc. Vaish- 
navi is that the R. O. rejected his nomi- 
nation paper only on the groimd of ab- 
sence of oath forms, but later fraudulent- 
ly and falsely entered anotoer groimd of 
non-presentation, of the electoral roll of 
the Constituency where this respondent 
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was mtered ^ a voter at the time of 
scrutiny in liis order, copy whereof was 
supplied to this respondent. In this be- 
half an attempt was made by the learned 
counsel for the petitioner to cross-exa- 
mine_ the respondent No. 1 by confront- 
ing him with a newspaper cutting ofKhid- 
mat, the official organ of the Congress 
party, dated 22-1 1967. In this paper Mr. 
Qureshi respondent No. 1 is alleged to 
have addressed a Press Conference. Ac- 
cording to the learned counsel for the pe- 
titioner the address that he made to the 
newspaper people is reproduced within in- 
verted commas and the learned counsel 
for the petitioner tried to suggest that this 
ground of rejection namely the non-pre- 
sentation of the relevant electoral roll by 
the respondent No. 2 at the time of scru- 
tiny does not- find place in that statement 
Mr. QuresM has not admitted the correct- 
ness of this press statement. There is no 
proof adduced by either tile petitioner or 
the respondent No. 2 that this statement 
was actually made by the respondent No. 
1. Therefore nothing can be made out 
of this statement Similarly respondent 
No. 1 tried to put in a statement alleged 
to have been made by the petitioner along 
with M/s. Trilochan Dutt and G. L. Dogra 
on 2-2-1964, in Jammu in the statement 
of the respondent No. 1 a copy whereof 
has been placed on the file and is Ex. DW 
4/2. In my opinion neither the alleged 
press conference of respondent No. 1 nor 
this alleged statement of the petitioner, 
can be used in evidence, the first as not 
having been proved, the second has nei- 
ther been proved nor put to the petitioner. 
Therefore I ignore both these statements. 
However I need not go into this allega- 
tion because in my opinion this is also as 
serious a charge as the first namely re- 
moval of oath forms and is criminal in 
nature. The same remarks will apply 
mutatis mutandis to this part of the case 
also. 

41. With these findings, I have no 
option but to hold that the nomination 
paper of the respondent No. 2 -was not 
improperly rejected. Therefore this issue 
is decided against the petitioner. I would 
however like to make a suggestion to 
obviate such disputes in future. The 
nomination paper should at a proper place 
have a column for the enclosure attach- 
ed with the sama If the authorities 
consider this suggestion worthwhile, the 
necessary addition may be made in the 
nomination forms. 

Issue No. 13. In view of my findings 
on issue No. 10 this issue does not reqiiire 
any specific ^ding. 

42. The result is that this election peti- 
tion fails and is dismissed. 

43. Before concluding I have to place 
on record my highest appreciation, for 
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whatever it is worth, for the great ai^ 
11^, dexterity, with which this case was 
argued by Mr. Bhasin, the learned coun- 
sel for the petitioner and the hard labour 
he has put in. 

44. The last point to be considered Is 
about the costs. In my opinion the peti- 
tioner had a very good case but fta the 
exposition of the law in the latest autho- 
rity of the Supreme Court referred to 
above. In my opinion he has only exag- 
gerated the part attributed to the R. O. 
on 21st January 1967. Therefore in my 
opinion he shoidd be made liable for no- 
minal costs. I therefore direct that while 
I dismiss this petition of the petitioner, 
he will pay only the costs incurred by the 
respondent No. 1 on his witnesses. The 
rest of the costs will be borne by the par- 
ties in view of the peculiar features of the 
case. 

45. The substance of this order shall 
be intimated to the Election Commission 
and the Speaker of the Lok Sabha im- 
mediately and an authenticated copy of 
this judgment shall be sent as soon as 
possible to the Election Commisaon as 
per terms of Section 103 of the Represen- 
tation of the People Act. 

VGW/D.V.C. Order accordingly. 
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(V 66 C 11) 

JASWANT SlNOa J. 

Waris Ali, Applicant v. Ahad Erfir and 
others. Respondents. 

Civil Revn, No. 6 of 1967, D/- 30-1- 

1968. • 

Limitation Act (1908) S. 23 and Arts. 
47 and 142— Civil P. C. (1908) S. 12 and 
O. 9. R. 9 — Criminal P. C. (1898) Sec- 
tion 146(1) — Magistrate attacbinc land 
in dispute under & 146fD and directii^ 
parties to resolve dispute as to possession 
by civil Court — Suit for declaration as 
to possession — Dismissal for non-appear- 
ance — Subsequent suit for same relief 
— Held, under directions of Ma^trate 
land was to continue to remain under at- 
tachment till determination of right of 
plaintiff by comxKtent court and continu- 
ance of attachment was to be treated as 
continnancc of original wrong and so long 
as attachment continncd, cause of _ action 
also continned — Subsequent suit was, 
therefore, not barred under O, 9, R. 9 read 
with S. 12 of CivU P. C. Am 1952 AD 
427 and AIR 195G Pat 143 and AIR 1959 
Punj 252, Rel. on. — Same was also not 
time barred as S. 23 applied and not 
Arts. 47 and 142. Case law discussed. 
(Paras 7 and 8) 


Cases Referred: Chronological Paras 
(1964) AIR 1964 Andh Pra 109 (V 51)= 
ILR (1965) Andh Fra 104, Smt. 
Venkatratnam v. Venkatanarasoya- 


xnma 8 

(1959) AIR 1959 Punj 252 (V 46)=61 
Pun LR 264, Manohar Behari 
Lai V. Onkar Das 7 

(1956) AIR 1956 Pat 143 (y 43). 

Mukha Singh v. Ramchariter Singh 7 

(1952) AIR 1952 All 427 (V 39). King 
Raj Singh v. Raja Bhagwati Bux 
Singh 7 

(1938) AIR 1938 Pat 212 (V 25)=4 BR 
558, Ghamandl Misser v. Jagamath 
Misser 8 

(1933) AIR 1933 Pat 224 (V 20)=ILR 
12 Pat 261, Jurawan Singh v. 
Ramsarekh Singh 8 

(1929) AIR 1929 Mad 38(2) (V 16)= 

111 Ind Cas 152, Alagaraswami Thevan 
V. Ramabhadra Naidu Gam 8 

(1922) AIR 1922 Cal 419 {V 9)=ILR 
49 Cal 544, Pannalal Biswas v. 
Panchu Ruidas 8 

(1916) AIR 1916 Cal 751 (V 3)=22 Cal 
LJ 283, Brojendra Kishore v. 

Bharat Chandra 8 

(1907) ILR 30 Mad 12=16 Mad LJ 
541, Ramaswami Ayyar v. Muthu- 
sami Avyar 8 

(1903) ILR 26 Mad 410. Rajah of 
Venkatagiri v. IsakapalU Subbiah 8 

(1876) ILR 1 Mad 309. Aldlandammal 
V, Periasami Filial 8 


S. A. Salaria. for Applicant; Ishwar 
Singh, for Respondents. 

ORDER; This is an application to re- 
vise the order dated 31-12-1966 passed by 
the learned , Sub Judge, Rajouri, where- 
by he decide the two preliminary issues 
strack in dvil suit No. 8 of 1966 entiU- 
ed Ahad Mir and three others versus 
Wards All and another in favour of the 
respondents Nos. 1 to 4 andjield that the 
suit was neither barred under Order 9 
Rule 9 Civil Procedure Code nor was it 
iarr«? br ficitte 

2. The facts giving rise to the pre- 
sent petition are: In April 1960 Akbar. the 
father of Mohammad Din, respondent 
berdn, institute proceedings under Sec- 
tion 145 of the Criminal Procedure Code 
in respect of land in dispute In the court 
of the Sub Divisional Magistrate. Rajou- 
ti The learned Magistrate upon being 
satisfied that there existed a dispute v/hich 
was likely to cause a breach of peace 
made an Interim order attaching the land. 
At the conclusion however of the procee- 
dint^ the learned Magistrate appears to 
have been imable to make up his mind 
as to which of the parties was in posses- 
non of the land at the material point of 
time. Consequently (vide his order dat^ 
6-11-1962) he directed that the plaintiffs- 
respondents should get their . rights with 
resnect to the land in dispute adjudicat- 
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considerable discussion at the Bar about 
the applicability of Section 3 (3B) to the 
instant case, the learned Advocate-Gene- 
ral contending that it was an application 
while the several counsel appearing for 
the writ petitioners maintaining that it 
will alone apply for the reason that Sec- 
tion 3 (3) is a general provision the ope- 
ration, of which is excluded in regard to 
foodgrains, edible oilseeds and edible oils 
by the special provision Section 3 (3B) 
on the principle generalis specialibus non 
derogant. In my view the contention of 
the learned Advocate-General that Sec- 
tion 3 (3B) would apply only in the 
eventuahty contemplated by the opening 
part of Section 3 (3A) of the. Act cannot 
be accepted. There are two reasons 
which have persuaded us to take this 
view. The first is that the essential com- 
modities in respect of which these two 
provisions operate are not the same. Sec- 
tion 3 (3A) deals with foodstuff in any 
locality while Section 3 (3B) de^ wi^ 
any grade or variety of foodgrains, _ edi- 
ble oilseeds or edible oils. If Section 3 
(3B) is intended to cover all the food- 
stufi mentioned in Section 3 (3A) the 
difierence in the wording in the two 
provisions would not be there. The second 
reason is that Sec. 3 (3A) contemplates 
the regulation of the price at which the 
foodstufi shall be sold in any locality to 
any of the persons mentioned in Sec- 
tion 3 (2) (f) of the Act. On the other 
hand. Section 3 (3B) provides for sales 
either to the Central Government or 
a State Government to an officer or 
agent of such Government. Section 3 
(3B) cannot apply to the case of sale to 
such other persons or class of pCTSons 
who may be specified in the order issued 
under Section 3 (2) (f) of the Act. In the 
appeals before us, tbe direction issued is 
to sell the paddy to the State Govern- 
ment. I am therefore of the view that 
to the cases before us Section 3 (3B) will 
alone apply and not Section 3 (3) of the 
Act. The purpose of Section 3 (3B) of 
the Act is to enable the Central Govern- 
ment or the State Government to fix the 
prices for procurement of substantial 
stocks of foodgrains, edible oilseeds and 
edible oils at prices specially fixed for 
release at reasonable prices particularly 
in areas hit by scarcity. The attempt of 
the Advocate-General to distinguish Sec- 
tions 3 (3) and 3 (b) on the grounds th^ 
the former deals with general orders and 
the latter deals with individual orders 
caimot also stand. 

^ 51. The fixation of price in the lattCT 

part of Clause 7 of the Levy Order is 
for the paddy which the rent receiver or 
ciiltivator is required to sell to the Gov- 
ernment or agent or the person as the 
case may be. The orders requiring the 
respondents to sell the paddy to the State 
Government therefore amount to acqui- 
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sition or requisition of paddy in which 
case the latter part of Clause 7 of the 
Levy Order will have to be tested in 
the light of Article 31 (2) of the Consti- 
tution. The principle is well settled 
that the law providing for compensation 
should be a just equi'^ent for the pro- 
perty acquired or requisitioned. Article 
31 (2) of the Constitution provides that 
the law under which the acquisition or 
requisition is made should provide for 
compensation and should either fix the 
amount of the compensation or specify 
the principles on which and the manner 
in which the compensation is to be de- 
tennined and given. In my view, the 
principle md the manner in which com- 
pensation is to be determined and given 
in respect of foodgrains, edible oilseeds 
^d edible oils are provided for by Sec- 
tion 3 (3B) of the Act. The relevant part 
of the Section dealing with compensation 
says: 

" notwithstanding anything con- 

tamed in sub-section (3), there shall be 
paid to that person such price for the 
foodgrains, edible oilseeds or edible oils as 
may be specified in that order having 
regard to-— 

(i) the controlled price, if any, fixed 
imder this section or by or under any 
other law for the time being in force for 
such grade or variety of foodgrains, edi- 
ble oilseeds or edible oils; and 

(ii) the price for such grade or variety 
of foodgrains, edible oilseeds or edible 
oils prevailing or likely to prevail during 
the post-harvest period in the area to 
which that order applies.” 

"Post-harvest period according to the Ex- 
planation to Section 3 (3B) of the Act 
in relation to any area means a period of 
four months beginning from the last day 
of the fortnight dining which harvesting 
operations normally commence. 

52, If so what has to be decided is 
only whether the latter portion of 
clause 7 amounts to a fixation of the com- 
pensation in accordance with the princi- 
ples stated in Section 3 (3B). The Maxi- 
mum Prices Orders of 1965 referred to 
in Clause 7 of the Levy Order are passed 
by the State Government under Section 
3 (2) (c) of the Act fixing the maximum 
price at which paddy or rice can be 
bought or sold. The learned Single 
Judge has upheld the validity of the 
Maximum Prices Orders of 1965. An 
attempt was made before us on behalf 
of the respondents to challenge the 
Maximum Prices Order of 1965 on the 
groimd of delegation outside permissible, 
limits for the reason that the Act itself 
does not afford or formulate the guide 
lines for the fixation of the maximum 
price. The submission was that Section 
3 (2) (c) of the Act is bad because of the 
conferment of an absolute and unbridled 
discretion in the Central Government or 
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its delegate In the matter of controlling 
prices. I do not think that I can counte- 
nance this contention. In the nature of 
things it is impos^ble lor any legislatuie 
to afford the guide lines in regard to the 
fixation of prices at which essential 
commodities which are varying in nature 
may be bought or sold in the different 
loc^ties in the UnioiL The fixation of 
prices wiU have to depend on conditions 
which vary from State to State and the 
factors which have to be taken into ac- 
count in fixing the prices will be 

varying depending upon the nature of 
the commodity and the availability of 
the same and the legislature cannot be 
expected to take note of such details. An 
effective answer to the contention of the 
respondents is furnished by the dectdon 
of the Supreme Court in Union. of India 
V. Bhanomal Gulsarimal Ltd., AIR 1960 
SC 475, where their Lordships had to 
consider the Question whether Clause IIB 
of the Iron and Steel (Control of Pro- 
duction and Distribution) Order, 194L. 
issued by the Central Government tinder 
the Essential Supplies (Temporary 
Powers) Act 1946, violates Artcle 19 (1) 
(f) and (g) of the Constitution. Clause 
IIB empowers the controller to fix the 
maximura prices at which iron or steel 
may be sold (a) by a producer, (b) by 
Stodt-holder Including a Controller 
Stock-bolder and (c) by any other per- 
son or class of persons. The question 
considered was whether Clause IIB k 
bad because of the absence of any guid- 
ance for fixation of prices in the legisla- 
tive enactment Itself. Their Lordships 
observed: 

’Tt is obvious that by prescribing the 
maximum prices for the different cate- 
gories of Iron and steel. Clause IIB di- 
rectly carries out the legislative object 
prescribe in Section 3 because the fixa- 
tion of maximum prices would make 
stocks of iron and steel available for 
equitable distribution at fair prices. It 
is not difficult to appreciate bow and 
why the Legislature must have thought 
that It would be inexpedient either to 
define or describe in detail all the rele- 
vant factors which have to be considered 
in fixing the fair price of an essential 
conuno^ty from time to time. In pres- 
cribing a schedule of maximum prices the 
Controller has to take into account the 
position in respect of production of the 
commodities In question, the demand 
for the said commodities, the avail- 
ability of the said commodities from for- 
eign sources and the anticipated In- 
crease or decrease in the said supply or 
demanci Foreign prices for the said 
commodities may also be not Irrelevant. 
Havine regard to the fact that the deci- 
sion about the maximxim prices in res- 
pect of iron end steel would depend on 
a rational evaluation from time to rim* 


of all these varied factors the Legislatun 
may well have thought that this problem 
should be left to be tackled by the dele- 
gate with enough freedom, the policy ol 
the Legislature having been clearly indi- 
cated by Section 3 in that behalL The 
object is equitable distribution of th« 
Commodity, and for achieving the object 
the delegate has to see that the saM 
Commodity Is available in sufficient quan- 
tities to meet the demand from time to 
time at fair prices.” 

In Harishankar Bagla's case, AIR 1954 
Be 465, Clause 3 ol the Cotton Textiles 
(Control of Movement) Order, 1948 issu- 
ed by the Central Government imdei 
Sections 3 and 4 of the Essential Sup- 
plies (Temporary Powers) Act. 1946 was 
challenged on the ground that Section 3 
of the Essential Supplies (Temporary 
Powers) Act, 1946 amounts to delegation 
of legislative power outside the permis- 
sible limits. In overruling the contention 
tb^ Lordships of the Supreme Court 
observed; 

the preamble and the body o! 
the sections sufRdently formulate ' the 
legislative policy and the ambit and cha- 
racter of the Act is such that the details 
of that policy can only' be worked out 
by delegating them to a subordinate au- 
thority within the framework ol that 
policy.” 

The above principles apply equally k 
Maximum Prices Orders of 1965 as the 
Maxirnmn Prices for rice and paddy hava 
been fixed after taking into account seve- 
ral factors which the legislature cannot 
be expected to exhaustively lay down. 
The plea therefore that the Maximum 
Prices ■ Orders are vitiated by uncontrol- 
led and excessive delegated legislativi 
Power .cannot be accept^ 

53. The contention that Mn-Hmurn 
Prices Orders of 1965 violate the 
guarantee under Articles 19 (1) (f) ^ 
19 (1) (g) of the Constitute cannot 
stand. The object of fixing the prict 
Under Section 3 (2) (c) of Act Is to main - 
tain the supplies of essential commodi- 
ties at a fair price to the general publle. 
It is obvious that the Maximum Prices 
Orders of 1965 have been made to ensur* 
the availability of rice and paddy to the 
public at reasonable prices and it Is ne- 
cessary in the interests of general public. 
It will be seen that the fixation of maxl- 
mum prices in the orders of 1965 Is by 
the State Government itself and not by 
any officer of the State Government The 
Jjevy Order was issued by the State Gov- 
ernment before the addition of Se^on 1 
(3B) in the Act by the Amending Act 25 
of 1966. It was therefore cont^ded oB 
behalf of the respondents that there is 
Ho speofication of the price in the Levy 
Order as required by Section 3 (3B) ol 
the Act In my view there Is suffideat 
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specification of the price payable in the 
latter portion of Clause 7 of the Levy 
Order, if it otherwise satisfies the re- 
quirements of law. When the maximum 
price in respect of foodgrains, edible oil- 
seeds or edible oils has been fixed under 
Section 3 (2) (c) of the Act, there is 
nothing in the wording of Section 3 (3B) 
of the Act which prevents the State 
Government from prohibiting payment 
of compensation beyond the maximum 
price fixed, provided the maximum 
price is fixed with reference to the ac- 
tual cost of production and a reasonable 
margin of profit to the cultivator. The 
object of Section 3 of the Act is to secure 
essential commodities at fair prices to 
the consumer and the object of the Levy 
Order and the Requisition Order is to 
secure even distribution of rice or paddy 
to the general public at fair prices. If 
the fixation of maximum price under 
Section 3 (2) (c) of the Act, is fair both 
to the producer and to the consumer, it 
Is difficult to accept the contention that 
it does not represent the just equivalent 
for the paddy or rice acquired or requi- 
sitioned. Whatever a producer or culti- 
vator is able to get towards the price of 
rice or paddy over and above the maxi- 
mtnn price, taking advantage of the scar- 
city of the foodgrains in the State can be 
only something more than the just equi- 
valent for the article acquired. One of 
toe methods to fix toe fair price at which 
an article may be made available to toe 
general public is to control the rate of 
profit at which a producer, wholesale 
dealer or a retail dealer will be entitled 
to sell toe commodity. Without control- 
ling toe profit or toe margin of profit it 
will not be possible to fix the price xmder 
Section 3 (2) (c) of the Act, for carrying 
out toe object and purpose of the Act 

54. If it is found that toe Maximum 
Prices Orders of 1965 are legally valid 
toe further submission on behalf of the 
respondents was that the maximum prices 
fixed in 1965 are quite inadequate even 
for covering the cost of production, in 
view of the increase in toe wages to be 
paid for the labomers, toe cost of ferti- 
lisers etc. If toe cultivators are compel- 
led to give paddy either through toe 
Levy Order or toe Reqirisition Order, 
without getting adequate compensation it 
will be in violation of toe terms of Sec- 
tion 3 f3B). Even if toe contention of 
toe learned Advocate-General that Sec- 
tion 3 (3) will apply, the position is the 
same. It was also pointed out on behalf 
of toe respondents when the Government 
has specified the compensation payable 
for the paddy requisitioned during toe 
latter part of the year 1967 on toe baas 
of the maximum price fixed in 1965 toe 
burden is upon toe State to prove that 
even today toe said price represents a 
fair price or a just equivalent from toe 


point of view of the cultivator and in 
support of that contention reliance was 
made on the following observations in 
AIR 1965 SC 190. 

"Asstiming that in appropriate cases, 
fixation of a date anterior to the publi- 
cation of the notification under Section 4 
(1) for ascertainment of market value of 
toe land to be acquired, may not always 
be regarded as a violation of the consti- 
tutional guarantee, in the absence of 
evidence that compensation assessed on 
the basis of market value on such ante- 
rior date, awards to the expropriated 
owner a just monetary value of his pro- 
PBJTty at the date op which his interest is 
extmguished, the provisions of the Act 
arbitrarily fixing compensation based on 
the market value at a date many years 
before the notification under Section 4 
(1) was issued, cannot be regarded as 
valid- It is a matter of common know- 
ledge that since the termination of hosti- 
lities in toe last World War there has 
been m upward tendency in land values 
resulting in appreciation In some areas 
many timra toe original value of land in 
the area smce April 1947 was solely at- 
tributable to a scheme of land acquisi- 
tion of lignite bearing lands.” 

The above observations which no doubt 
place toe burden upon the State are made 
in toe context of toe case before their 
Lordships and cannot apply to this case. 
No question of any violation of Constitu- 
tional guarantee arises here in view of 
toe principles for determining the com- 
pensation laid down by Sections 3 (3) and 
3 (3B) of the Act The Courts can take 
judicial notice of the facts that there has 
been a steady increase in toe price of all 
commodities including essential commo- 
dities from 1965. That there has been an 
increase in the wages to be paid to the 
labourers and In the prices of fertilisers 
cannot be brushed asida But even then 
toe initial burden is on toe respondents 
to show that the payment of compensa- 
tion on toe baas of the maximum prices 
fixed in 1965 is inadequate. Materials 
supplied in the cases before us are ab- 
solutely insufficient to come to that con- 
clusion. The inadequacy of the compen- 
sation resulting from Imposing the 
prices fixed in toe Maximum Prices 
Orders in the Levy Order and in toe Re- 
quisitioning Order is not an infiingement 
of Article 31 (2) of toe Constitution. They 
may be violative of Section 3 (3) or Sec- 
tion 3 (3B) of the Act. The latter portion 
of Clause 7 of toe Levy Order itself pro- 
vides for the fixation of maximum price 
from time to time. We cannot shut our 
eyes to toe variation of prices of all the 
articles including essential Commodities 
In toe market due to several accounts (eco- 
nomic?) factors. There cannot therefore 
be any permanent fixation of price under 
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Sec. 3 (2) (c) of the Act In respect of any 
essenti^ commodity. If it is establish- 
ed that the maximimi prices fixed fn 
1965 are not adequate to represent the 
just equivalent of paddy acquired from 
the second crop of 1967, it afiects only 
the adequacy of compensation. The law 
which prescribes the principles for de- 
termining and fixing the compensation is 
Section 3 (SB) of the Act. That law does 
not offend Article 31 (2) of the Constitu- 
tion. The Iicvy Order and the Requid- 
tion Order If at all can only be violative 
of Section 3 (3B) of the Act In this 
view, no question of declaring the latter 
part of Clause 7 of the Levy Order con- 
travemng Article 31 (2) of the Constitu- 
tion arises. Therefore the striking down 
of the latter part of Clause 7 of the Levy 
Order as violative of Article 31 (2J of 
the Constitution cannot stand. 

55. BALAKRISHNA ERADI, J.j— I 
have had the advantage of perudng the 
judgments prepared by my learned bTfr- 
thers Madhavan Nalr and Krishnamoor- 
thy Iyer, JJ., and I fully concur with the 
views expressed by them. I agree that 
the apped — W. A» 30 of 1968 filed by 
the State drould be allowed upholding 
the validity of the Impugned orders, viz., 
toe Kerala Wee and Paddy (Procure- 
xnent by Levy) Order, 1966, toe Kerala 
Paddy and Rice (Declaration and BequI- 
dtlosing of Stocks) Order, 1966, the Ke- 
rala Paddy (Ma:dmum Prices) Order. 
186S and the Kerala Rice (Maximum 
Prices) Order. 196S and that toe other 
appeals shoiild be dismissed. 

BGD Order accordingly. 
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T. a RAGHAVAN. J. 

T. J. Kurian, Petitioner v. The State 
of Kerala and others. Respondents. 

Criminal Revn. Petn. Ko. 436 of 1967, 
D/- 27-3-1968. 

Criminal P. C. (1898), S. 209 (1) ^ Ap- 
plicability — Provision does not enable a 
Magistrate to discharge acensed regarding 
aome of the offences and try them for 
others — Be can either discharge the 
acensed or try them or send them for 
trial before a Magistrate of competent 
jorisdiction. AIR 1966 SC 911, BeL on. 

(Para 2) 

Cases Referr^: Chronological Paras 
(1966) AIR 1966 SC 911 (V 53)= 

1968 Cri I*I 700. Thakur Ram v. 

State of Bihar 2 

S.- Narayanan Potti, for Petitioner; 
State Prosecutor, for Respondent No;. 1. 

• ORDER:— The petitioner and some 
others were charged under Sections 409, 
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477A. 419, 420, 467. 468, 471 and 109 of 
toe Penal Code and also tmder cL 14 of 
the Kerala Foodgrains Distribution Con- 
trol Order read with Secs. 3 and 7 of the 
Essential Commodities Act. The Sub- 
Magistrate enquired into the case as R 
E. (L No. 11 of 1967 and expressed the 
opinion that there "was nothing on record 
to show that the petitioner or any of 
toe other accused persons committed 
offences falling under Sections 468, 467 
and 471 of the Penal Code. He observed 
further that on peru^ of the records the 
offences disclos^ fell only under Sec- 
tions 409, 477A, 419. 420 and 109 of toe 
Penal Code and imder clause 14 of the 
Kerala Foodgrains Distribution Control 
Order read with Sections 3 and 7 of toe 
Essential Commodities Act. Consequent- 
ly. he did not commit the accused per- 
sons for trial before the Court of Session. 
And he also felt that the offences men- 
tioned in Sections 409, 477A. 419, 420 
and 109 of the Penal Code and clause 14 
of the Kerala Foodgrains Distribution 
Control Order read with Sections 3 and 
7 of the Essential Commodities Act were 
not triable by him and that toe case 
should be recommended for transfer to 
a Court of competent jurisdiction for 
triaL The case therefore came before 
toe Additional First Class Magistrate by 
transfer; and the Additional First 
Magistrate has dedded to treat the case 
as a Preliminary Enquiry Case as he was 
of opinion that it was too early to say 
that there was no evidence that none of 
the accused persons committ^ offences 
under Sections 468, 467 and 471. The 
revision petition is dirked against that 
order of the Additional First nia« Jdagis- 
trate. 

2. The counsel of the petitioner argues 
that regarding the offences under Sec- 
tions 468. 467 and 471 of toe Penal Code 
there was an implied dlsch^e by the 
Sub-Magistrate emd therefore, toe Addi- 
tional First Class 'Magistrate could not 
have treated the entire case on all the 
sections as a Preliminary Enquiry C^e 
with a view to see whether the case vras 
to be committed to the Sessions Court. 
The coimsel also brings to my notice the 
decision of the Supreme Court in Thakur 
Ram V. State of Bihar, AIR 1966 SC 911. 

3. Section 209 (1) of the Code of Cii- 
mfnal Procedure lays down what a 
Magistrate shoiild do in a preliminary en- 
quiry. ■ The sub-section says that If the 
Magistrate finds that there are not sufQ- 
dent groxmds for committing the accus- 
ed person for trial, he shall record > h!s 
reasons and discharge the accused per- 
son. unless it appears to him that suto 
person should be tried before him^lf or 
before some otoer magistrate, in which 
case he shall proceed accoitongly. This 
provision is dear that the ma^strate may 
dtoer discharge the accused person or 
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try him or send him' for trial before 
another magistrate of competent juris- 
diction- The sub-section does not provide 
that the magistrate may discharge the 
accused person regarding some of • the 
offences and then try him for the other 
offences or send him for trial for the 
other offences before a competent magis- 
trate. This also appears to be the rea- 
soning adopted by the Supreme Court in 
the decision already cited. The Supreme 
Court observes; 

"These provMons would thtis indicate 
that an express order of discharge is con- 
templated only in a case where a Magis- 
trate comes to the conclusion that the 
act alleged against the accused does not 
amocmt to any offence at all and, there- 
fore, no question of trying him either 
himself or by any other Court arises,” 

Evidently, the discharge rmder Section 
209 is an express discharge, recording the 
magistrate’s reasons for the discharge, 
and there is no question of an implied 
discharge or a partial discharge: either 
the magistrate discharges, or he tries, or 
he sends the case to another magistrate. 
The discharge can arise only if the 
magistrate comes to the conclusion that 
the acts alleged against the accused per- 
son do not amount to any offence at alL 
If, on the other hand, Ms conclusion is 
that the acts alleged amount to some 
offence, then the course open to him is to 
try the accused person himself If the 
acts amount to offences triable by him- 
self or send him before another compe- 
tent magistrate if the acts alleged against 
the accused person amount to offences 
triable by such competent magistrate. 
The question of dropping some of the 
offences or deciding what are the offences 
committed can arise only when the trial 
starts: and in a case which goes to an- 
other competent magistrate, that ques- 
tion can arise only before him. 

4. Thus, the order of the Additional 
First Class Magistrate is right. ^ The said 
order is corffirmed; and the revision peti- 
tion is dismissed. 

GGM/D.V.C. Petiffon dismissed. 
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Smt. Kadija Bai, Cochin-2, Petitioner v. 
The "Wealth Tax Officer, A Ward, Mat- 
tancherry. Respondent. 

O. P. No. 81 of 1966. D/- 23-2-1968. 
Constitution of India, Arts. 14, 39 (b) 
and (c), 246, Sch. 7, Entry 86 — Wealth 
Tax Act (1937), S. 3, Sch. (as 'amended 
by Finance Act 10 of 1965) Part I, Para 
A, Cl. (c), read with Rr. 1 and 2 of Para 
B — Imposition of additional wealth-tax 
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on capital assets — Classification based 
on population of different areas is xationa] 
— Not violative of Art. 14. 

Imposition of additional wealth-tax 
under CL (3) of para A read with Rules 1 
Md 2 of para B of Part I of the Sche- 
dule to the Act is not discriminatory and 
does not violate Art. 14. 

By and large, the differentiation made 
by the statute in respect of the levy of 
additional wealth-tax on the basis of the 
population of the area concerned seems 
to be based on a rational classification 
having regard to the objects of the Act. 

The Act imposes a wealth-tax at the 
same rates on all assets irrespective of 
where the assets are held. It is only in 
respect of the additional wealth-tax, im- 
posed only^in respect of lands and build- 
ings, that it makes a cfifference between 
one area and another. The immoveable 
property of the same market value 
fetches a higher income in an urban 
area than in a rural area. Therefore, in 
relation to its market value, the capital 
value of an asset situate in an urban area 
is higher than the capital value of an 
asset situate in a rural area. And, since 
the tax is really on the capital value, al- 
though it is the market value that the 
Act adopts for . arriving at the capital 
value, this provides ample justification 
for the total exemption in respect of im- 
moveable property in a rural area, hav- 
ing population of less than one lakh. 

(Para 7) 

Higher limit of exemption for a bigger 
urban area is also justifiable because, as 
one progresses from a smaller to a big- 
ger urban area, owing to several factors, 
the market value of an asset increases 
out of proportion to its productivity, in 
other words, out of proportion to its 
capital value. Thus while investment in 
immoveable properties in rural area 
would fetch smaller return than in urban 
area, in between different mrban areas, 
the same investment would fetch larger 
return Mom smaller urban mea as com- 
pared to bigger urban area.' (Para 7) 

Total exemptions under CL (c) are cal- 
culated to make ffie taxable v^ue ap- 
proximate more nearly to the capital 
value. They apply a correction in order 
to bridge the disparity between capital 
value and market value. It is not as _ if 
properties in rural areas escape taxation 
altogether as if they had no capital value 
at Their market value is taken into 
accoimt in assessing wealth-tax, and the 
correction is applied at the stage of levy- 
ing additional wealth-tax, (Para 7) 

The scheme of the Act, a scheme justi- 
fied not merely by the legislative Entry 
but also by clauses (b) and (c) of Arti- 
cle 39 of the Constitution, is to tax exces- 
sive wealth on a progressive scale. Hav^ 
£ng regard to such factors as the cost and 
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standard o£ living, and the much higher 
price that has to be paid for a property 
o£ the same physical character In a big- 
ger city than In a smaller one, the pro- 
perty worth same price In a smaller city 
than in a bigger dtv has to be conader- 
cd as excessive wealth and hence the 
classification under clause (c) cannot be 
said as discriminatory. (Para 9) 

M. A. Hameed, T. C. Karunaksran and 
P. K. Shamsuddin, lor Petitioner; C, T. 
Peter, for Respondent 
RAMAN NAYAR, J.>- The petitioner, 
an owner of non-agricultural land and 
buildings in llattancherry, Cochin, pro- 
tests against the levy of what has been 
called additional wealth-tax, to the ex- 
tent of Hs. 1800/- and odd, made on her 
under clause (c) of paragraph A read 
with rules 1 and 2 of Paragraph B of 
Part I of the Schedule to the Wealth Tax 
Act 1957 — • for short the Act She at- 
tacks the levy as discriminatory and 
therefore violadve of Article 14 of the 
Constitution, end she seeks to have It 
guashed bv this application brought 
under Article 226 of the Constitution. 

2. The legislative entry authorising 
the imposition of the tax is Entry 86 of 
the Union List, 'Taxes on the ca^tal 
value of the assets, exclusive of agricul- 
tural land, of Individuals and companies; 
taxes on the capital of companies." And 
the law that actually Imposes the tax is 
the charging section of the Act, namely. 
Section 3 which says that a tax callM 
wealth-tax shall be charged la accord- 
ance with the provisions of the Act to 
respect of the net wealth of every indi- 
vidual. Hindu undivided family, and com- 
pany at the rates specified la the Sche- 
dvde to the Act. Net wealth, according 
to Section 2 (m) of the Act, Is the amount 
by which the aggregate v^Ue of the as- 
sets of a person exceeds the aggregate 
value of his debts, and, by Section 2 (e) 
agricultural land and certain other assets 
are exdcofecf Che scope of Che word, 
"assets". Section 7 says that, subject to 
anv rules made In that behalf, the value 
of any asset other than shall for 

the purposes of the Act be the price 
which, in the ocdnlon o! the Wealth-tax 
Officer, it would fetch if sold in the open 
market on the valuation date. 

Clauses (a) and (bl of paragraph A of 
Part I, of the Schedule provide for the 
rates of assessment (with progresrively 
higher rates for the higher slabs) in res- 
pect of toe net wealth of Individuals and 
Hindu undivided families respectively 
while cl. (c). which is the provision with 
which we are here directly concerned, 
provides for toe levy of an additional tax 
on toe value of land (excluding, of 
course, agricultural land) and buildings 
(other than business premises) situate In 
what ndght be called urban areas. Rule 


2 of paragraph B divides urban areas into 
Jour categories. A. B. C, and D. In ac- 
cordance vrito their population. AU dties 
and towns the population of which, in- 
clude toe population of the contiguous 
municipalities and cantonments, accord- 
ing to toe census held in the year 1961 
exceeds sixteen lakhs fall in Category 
A: those in which the population ex- 
ceeds eight lakhs but does not ex- 
ceed sixteen lakhs fall in Category 
B; those in which the population ex- 
ceeds four lakhs but does not exceed 
eight lakhs fall in Category C; and those in 
which toe population exceed one lakh but 
does not exceed four lakhs fall in Cate- 
gory D. Clause (c) of Paragraph A pres- 
cribes the rates at which the additional 
Wealth-tax is to be assessed on the value 
of lands and buildings situate in urban 
areas, the taxable value of the assets be- 
ing determined In accordance with Rule 
i of paragraph B. 

Put briefly, the taxable value of assets 
In an area in Category A is the value in 
excess of Rs. 5 laltos; in Category B L 
excess of Rx 4 lakhs; in Category C b 
excess of Rs. 3 lakhs; end in Category I 
in excess of Rs. 2 lakhs. Provision t 
made in respect of persons owning pro 
parties in more than one category. Ii 
all. the exemption allowed will not bi 
higher than the exemption allowable li 
respect of the highest category in whlel 
such person owns property; and if th< 
property in that category escapes taxa' 
tioQ because its value is within the eX' 
emplioa then the value af that propertj 
will be added on to the value of the pro- 
perty held in the next lower category anc 
60 on until toe taxable limit is reached 
The result is that, while there Is no ad- 
dittonal wealth-tax at all la respect o1 
properties in what we might, for the pre- 
sent purposes, cedi rural areas (whici. 
might include towns with a population 
of one lakh and below) the tax on pro- 
perty of toe same value is progressively 
lower as we go from a smaller to a big’ 
ger urban area, smaller and bigger In 
point of population, not of extent. 

Thus, as toe petitioner has shown by way 
of illustration, while properties of the 
value of say Rs. 10 lakhs would sufler no 
additional wealto-tax if situate in a rurm 
area, they would suffer a tax of Rs. 7,000/- 
If situate In an area in Category D, but 
only Rs. 5,000/- if situate in an area in 
Category Rs. 4000/- If situate In an 
area In Category B and Rs. 3,000/- If situ- 
ate In an area In Category A According 
to toe petitioner, this difference is clearly 
discriminatory and can have no rational 
bearing dti the object of the statute. Even 
11 there were any acceptable reason, which 
there is none, to justify a difference mere- 
ly on the basis of population, then if that 
reason justifies the total exemption of 
rural areas, it should operate to enhance- 
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not to diminish the tax as one pro- 
ceeds from a less populated to a 
more populated urban area. Among 
urban areas the tax should be lightest, 
not the heaviest, in an area like Cochin 
falling in Category D, and it should be 
the heaviest, not the lightest, in an area 
like, say, Bombay or Calcutta, falling In 
Category A. So runs the petitioner’s 
argument 

3. The Revenue sedcs to justify the 
seeming differences on the groimd that 
owing to pressure of population and 
ahortage of accommodation, the value of 
immovable property and the return there- 
from are artificially high in urban areas 
that unaccounted money therefore se^ 
investment in urban areas, in turn arti- 
fidally pushing up the price of properties 
in sudi areas, and that it is necessary to 
curb investment in iminovable property 
in urban areas diverting it as -far as pos- 
sible into the industrial field so as to en- 
courage the growth of industrial enter- 
prises in the country. Reference has been 
made to the speech made by the Ilnance 
Minister when introducing the bill in 
Parliament He then explained the ob- 
ject of the legislation in these words: 

"Honourable Members would recall 
that earlier in my speech I had refer- 
red to the need for curbing excessive 
investment in urban property which has 
been rising rapidly in value due to a va- 
riety of reasons. Without such a curb. 
Investment in more productive directions 
cannot be encouraged. There has also 
been a demand that there should be some 
ceiling on vast accumulations of urban 
property. I have considered this problem 
from' Vcirious angles and have come te 
the conclusion that the best way of deal- 
ing with it through a fiscal measure Is 
by way of an additional wealth-tax on 
such propeiiies. The tax will apply to 
urban property in towns with a popula- 
tion of one lakh or more. In view of 
differences in urban property values _ in 
towns of different sizes, I have decided 
to provide for diSerent exemption limits 
according as the population of the town 
Is between 1 lakh and 4 lakhs, 4 lakhs 
and 8 lakhs. 8 lakhs and 16 lakhs and 
over 16 lakhs. The exemption would 
vary from Rs. 2 lakhs in the smallest of 
these ranges to Rs. 5 lakhs in the highest 
of these ranges. Honourable Members 
will see that the classification of towns 
that I have adopted for t^ purpose Is 
the same as is already available for pur- 
poses of granting compensatory and other 
Jlowances to Central Government em- 
ployees. Urban properties in excess of 
these exemption limit will, under my 
proposal, bear an additional wealth-tax 
at progressive rates rising from one per 
cent to fom per cent on successive slabs 
of the total market value of such pro- 
perty. It is not possible for me now to 


estimate precisely the revenue from this 
soiurce, but as at present I would put 
down the additional revenue expected 
Rs. 1.5 crores in 1965-66. I would like 
to emphasise, however, that the purpose 
of this levy is as much to raise revenue 
as also to achieve wider social purposes. 
It may be that as a result of this mea- 
sure, property owners may transfer pro- 
perties to corporate bodies which are not 
now liable to the wealth-tax or property 
owning companies may come up. If tWs 
tendency develops, Government will 
deal with it at the appropriate time." 

4. All this might explain why proper- 
ty in what we have called rural areas 
should be exempt from the additional 
tax. But it can scarcely explain the 
seemingly contrary trend of a higher tax 
in respecrt of property in a smaller mrban 
area than in respect of property of the 
same market value in a bigger tmbm 
area. The evil sought to be mitigated, 
one should have thought, would progres- 
sively increase with an increase of popu- 
lation, 

5. The real explanation for the seem- 
ing discrimination is, we t hink, to ba 
found elsewhera Perhaps there is a 
hint of it in this rather cnryptic passage 
in the Finance Minister’s speech. 

"In view of differences in urban pro- 
perty values in towns of different sizes, 
I have decided to provide for ciifferent 
exemption limits according as the popu- 
lation of the town is between 1 lakh and 
4 lakhs, 4 lakhs and 8 lakhs, 8 lakhs and 
16 lakhs and over 16 lakhs. The exempr^ 
tion would vary from Rs. 2 lakhs in the 
smallest of these ranges to Rs. 5 lakhs la 
the highest of these ranges. Honourable 
Members will see that the classffication 
of towns that I have adopted for this 
purpose Is the same as is already avail- 
able for purposes of granting compen- 
satory and other allowances to Central 
Government employees.” 

6. As we have seen, the legislative 
entry speaks of taxes on the capital 
value, not the market value, of the assets 
of individuals and companies. And wa 
think that the fallacy behind the peti- 
tioner’s contention lies in the assumption 
that capital value and market value are 
one and the same thing. The two are no 
doubt closely related, so closely related 
as to be twins so that it Is often difficult 
to tell the one from the other. But they 
are by no means the same. They are bo 
nearly alike that one of the modes com- 
monly employed for assessing the capital 
value of an asset is to assess its market 
value if that is determinable. That is the 
mode adopted by the Act and that is ac- 
curate enough for most purposes. An- 
other mode frequently employed for as- 
sessing both capital value and market 
value Is to capitalise the income the as- 
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set is capable of earning at a number of 
years' purchase. 

To a large extent, both the cardtal 
value and the market value of an asset 
depend on -what we ndght call Its pro- 
ductivity. But capital value is more do- 
sely dependent on productivity than mar- 
ket value which Is more largely influ- 
enced by other factors; and therein lies 
the difference which is relevant for our 
purposes. The very dictionary meaning 
of the word, "capital", namely, "accn- 
miilated wealth used In produdng more" 
Indicates the extent of the dependency of 
the capital value of an asset on Its pro- 
ductivity. But. so far as market value !a 
concerned, other factors such as capital 
cost, supply and demand, in other words, 
property hunger, or unsati^ed demand, 
enter in a la^er degree. And, generally 
speaking, while these factors work in one 
direction when we proceed from a rural 
to an urban area they work in the op* 
posite direction when we proceed from a 
smaller to a bigger urban area. There 
might, of course, be indi^ddual cases 
which are exceptions, — the petitioner 
would have it that Cochin Is one of the 
exceptions, but, even if that were mate- 
rial, she has adduced no e\ddence In 
support of her assertion — but we can- 
aot take note of that 
T. The Act imposes a wealth-tax at 
the same rates on all assets irrespective 
of where the assets are held. It Is only 
In respect of the additional wealth-tax 
Impost only in respect of lands and 
buildings, that it makes a difference be- 
tween one area and another. Kow, it is 
notorious that immovable proper^ of the 
same market value fetches a higher in- 
come in an urban than in a rural area. 
Therefore, In relation to Its market valuer 
the capita value of an asset situate In 
an urban area is higher than the caidta] 
value of an asset ^tuate In a rural area. 
And, since the tax is really on the capi- 
tal ^ue. although It is the market value 
that the Act adopts for arriving at the 
capital value, this provides ample justi- 
fication for the total exemption in res- 
pect of immovable property In a rural 
area. But, as we progress from a smal- 
ler to a bigger urban area, owing to 
several factors, property hunger and 
sentiment not the least, generally speak- 
ing, the market value of an asset In- 
creases out of proportion to its produc- 
tivity, in other words, out of proportloo 
to its capital value. 

Thus, generally speaking, It would be 
correct to say that If a man buys Immo- 
vable property for Rs. 10 lakhs in a rural 
area he wohld get a smaller return for 
his investment than if he had bought 
property for the like sum in an lu-ban 
area. At the same time he would get a 
larger return on such an investment In 


a smaller urban area than in a bi^ei 
urban area. This, we think, jristiffes toa 
higher limit of exemption for a bigger 
urban area. Put briefly, the exemptions, 
Including the total exemption in respect 
of properties situate in rural areas, are 
calculated to make the taxable value ap* 
proximate more nearly to the catd^ 
value. They apply a correction in ordei 
to bridge the disparity between capital 
value and market value. It Is not as 11 
properties in rural areas escape taxation 
altogether as If they had no capital value 
at alL Th^ market value is taken Into 
account In assessing wealth-tax. and the 
correction is applied at the stage of levy- 
ing additional wealth-tax. 


8. The factors of which we have 
taken note depend largely on the degree 
of urbanisation of an area and in 
turn, depends largdy on the populatioo 
of the area. As we have said, there 
might be exceptions, and it Is obvious 
that there is a cert^ degree of arbi- 
trariness In the fixation of all limits. 
But by and large, the differentiation 
niade by the statute in respect of the 
Iwy of additional wealth-tax on the basia 
of the population of the area concerned 
to us to be based on a rational 
m^cation having regard to the objects 
©f the Act 


9. Another way of looking at tha 
higher limits of exemption for the big* 
gtf cities would be this. The scheme of 
Jr® , ? scheme Justified not merely by 

the legislative entry but also by clauses 
(b) and (e) of Article 39 of the Constitu- 
tion. Is to tax excessive wealth on a pro- 
gressive scale. Having regard to sucbl 
factors as the cost and standard of living, 
u higher price that has to 

be p^d for a property of the same physi*i 
cal character in a bigger city than In a 
em^er one. can It not reasonably be saidl 
thaw while Rs. 5 lakhs worth of immo- 
vable property in Calcutta or Bombay 
emimt be regarded as excessive wealth, 
Rs. o lakhs worth of property in liruchl- 
xapalli or Cochin can well be regarded 
as excessive wealth! 


10. It Is needless to eay that the bur- 
den lies on the petitioner to demonstrate 
a hostile discrimination; and the burden 
Is heavier in the case of a taxing statute. 
That burden the petitioner has failed to 
discharge. 


IL We dismiss the petition but make 
BO order as to costs. 

BNP/D.V.C. Petition dismissed. 
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Easwari Pillai Kaliyainma Filial and 
another. Appellants v. Easwara Pillai 
Birishna Pillai and others, Respondents. 

Second Appeal No. 1268 of 1964, D/- 
15-2-1968, from order of Dist. J., Tri- 
vandnim, in A. S. No, 293 of 1963. 

Transfer of Property Act (1882), S. 91 
Besides the mortgagor — Redemption 
of sub-mortgage — Mortgagor entitled to 
redeem sub-mortgage — Expression "pro- 
perty mortgaged” — Meaning. AIR 1953 
Trav-Co. 271 & (1896) ILR 20 Bom 549, 
Dissented from. 

On the language of S. 91 it is clear 
that a mortgagor is a person entitled to 
redeem a sub-mortgage. There is a pri- 
vity between the mortgagor and sub- 
mortgagee. Privity of estate is not the 
term employed in the section and what is 
required thereunder to enable a person 
to redeem the mortgage is not privity of 
estate but any interest in the mortgaged 
property or in the right to redeem the 
same. Release of a sub-mortgage in 
favour of the original mortgagor does 
not extinguish the sub-mortgage, but it 
operates only as an assignment of the 
sub-mortgage in favour of the mortgagor. 
ITie expression "property mortgaged” in 
Section 91 (a) of the Act does not mean 
the mortgage right but the mortgaged 
property. This is because the Section 
deals with redemption of "the mortgaged 
property": and clause (a) provides that a 
person who has any interest in the pro- 
perty mortgaged or in the right to 
redeem it, may redeem "the mortgaged 
property”. So the redemption is of the 
mortgaged property, and the person who 
may do so is one who has an interest in 
the said property or an interest in the 
right to redeem it. (1896) ILR 20 Bom 
549 & AIR 1953 Trav-Co 271, Diss. from. 

(Paras 3 & 4) 

Cases Referred: Chronological Paras 
(1953) AIR 1953 Trav-Co 271 (V. 40), 

Gouri V. Lekshmi 3, 4 

(1896) ILR 20 Bom 549, Nagaya v. 

Baji Babaji Moholkar 3 

P. Sukumaran Nair and C, S. Rajan, 
for Appellants; G. Viswanatha Iyer and V. 
Vyasan Potti, for Respondents. 

JUDGMENT: — This Second Appeal Is 
by the plaintiffs, the first appellant being 
the wife of the second appdlant. The 
suit was instituted to redeem 28 cents of 
paddy field in Survey No. 59 8/1 A of Kun- 
nathukal Village, held imder a mortgage. 
Ext. P-1 dated 16-9-1108, executed by 
one Sankara POlai Eswara Pillai in favour 
of the first defendant. Defendants 2 and 
4 are the children of the first defendant. 
Though the mortgagor has purported to 


execute Ext. P-1 as if he was the owner 
of the property, admittedly he had only 
a mortgage right therein from one Madap- 
pan who was its original owner. The plain- 
tiffs seek to redeem the plaint schedule 
property on the ground that the rights of 
Madappan as w^ as those of Sankara 
Pillai Eswara Pillai have devolved in 
them. The second defendant alone con- 
tested the suit. Bie contended that the 
rights of Sankara Pillai Eswara Pillai 
had not devolved in the plaintiffs, and 
that he had also no knowledge of the 
devolution pf Madappan’s rights in favom: 
of the plaintiffs. The parties did not 
adduce any oral evidence. 

The plaintiffs produced a number of 
documents, which were marked by con- 
sent, The trial Court held on the basis 
of these documents -fhat the rights of 
Madappan as well as Eswara PiUai had 
devolved in the plaintiffs; and it passed 
a decree for redemption. The second de- 
fendant filed an appeal to the District 
Court, Trivandrum, One Thankappan 
got impleaded in that appeal as addi- 
tional second appellant, daiming himself 
to be the person in whom the rights of 
the second defendant had devolv^. He 
seems to have advanced other contentions 
also before the lower appellate court, but 
they were rightly not considered by that 
Court. The learned District Judge, how- 
ever,. held that the documents produced 
by the plaintiffs did not establish that 
Sankara Pillai Eswara Pillai's right had 
devolved in the plaintiffs, and ttiat they 
were not, therefore, entitled to redeem. 
He did not however consider the ques- 
tion whether the rights of. Madappan had 
devolved in the plaintiffs, and if so, whe- 
ther the- plaintiffs were entitled to suc- 
ceed. The plaintiffs have filed this 
Second Appeal 

2, The learned Counsel for the appel- 
lants contended before me that the docu- 
ments woidd show that Sankara Pillai Es- 
wara Pillai’s rights have' been acquired by 
the first plaintiff. The only document 
which he relied on for this purpose is Ext 
P-4 D/- 3-9-1954. It is a deed of partition 
executed by the first plaintiff and others; 
and it is said item No. 7 in C schedule 
takes in the plaint schedule property. 
Ext. P-4 cannot, and does not show, that 
Eswara Pillai’s rights have devolved in 
any one of the plaintiffs. It proceeds on 
the assumption that the first plaintiff’s 
tarwad has got the rights of Eswara Pil- 
lai in the said property. The plaintiffs 
have not produced any documents to 
^ow that the rights of Eswara Pillai had 
devolved in- them. As the evidence 
stands, no objection can be taken to the 
fin din g of the learned District Judge. On 
the question whether the rights of Ma- 
dappan had devolved in the plaintiffs, the 
learned Counsel for the appellants refer- 
red me to three documents, Exts. P-6, 
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P-5 and P-2. Ext P-6 is dated 6-3-1121; 
and it is a sale deed executed by one 
Parvathv Parappi and others in lavour of 
one Levi Nadar. It shows that the exe- 
cutants were the members of Madappan’e 
tarwad. that Madappan was their kama- 
van. This is also clear from the recitals 
of a sale deed. Ext P-5 dated 30-9-1119, 
which they executed in favour of the 
same Levi Nadar. Ext P-5 dated 7-10- 
1959 is a sale deed executed by Levi 
Nadar in favour of one Eswara Filial 
Kumara Filial, who is sMd to be the first 
plaintiff's broker. Ext. P-2 dated 8-3- 
1950 is another sale deed executed by the 
said Kumara Pillai in favour of the first 
plaintiff. Exts. P-6, P-5 and P-2 take in 
a property bearing survey No. 598/IA in 
Kunnatiiukkal Village. The plaint sdie- 
dule property also bears the same survey 
number. The plaintiffs’ learned Counsd 
submits that the plaint schedule property 
Is part ot the property included in the 
aforesaid documents as Survey No. 698/ 
lA. 

There are certain Indications In the 
documents In support of that submis- 
sion. But in the absence of oral evi- 
dence, it is not possible to find that the 
first plaintifi has become the owner of 
the plaint schedule property under the 
said documents. Ext. P-5 also states 
that the property bearing Survey Na 
S98/1A Is in the possession ot the first 
plaintiff as per partition deed Ext P-4 
dated 3-9-1954. This statement would 
indicate that ^e rights of Sanlura HUai 
Eswara Filial have also devolved in the 
plaintiffs. In the absence of evidence to 
establish the plaintiffs' right to redeem 
the suit mortgage, the suit should have 
been dismissed. But the trial Court de- 
creed the suit, holding that the plainti^ 
had established their rights. The lower 
appellate Court, though it reversed the 
decree of the trial Court, did not con- 
sider the question whether Madappan’a 
rights had devolved in the plaintiffs, and 
they are entitled to redeem on that 
ground. TWa is a question on wWch the 
plaintiffs were entitled to have a de<d- 
sion from the lower appellate court. The 
decision of that Court, had, therefore, to 
be set aside on that ground. The manner 
in which the trial Court has disposed of 
the suit is also very unsatisfactory. L 
therefore, set aside the judgments and 
decrees of the Courts below, and remit 
the case to the trial Court for dispo^g 
the suit afresh after taking evidence on 
the above questions, namely whether the 
rights ot Sankara Pillai Eswara Filial 
and those of Madappan in the piaint 
schedule property have devolved In the 
plaintiffs. 

3. A question was mooted before mo 
whether the plaintiffs, if they have ob- 
tained only the rights of Madappan and 
not the rights of Eswara Filial, are entitl- 


ed to redeem Ext P-l. In other words, 
the question is whether a mortgagor oj 
a person claiming under him can redeem 
a sub-mortgage; without seeking to 
redeem the mortgage, or even impleading 
the mortgagee. “The matter appears to 
be covered by Section 91 of the Transfer 
of Property Act Clause (a) of this Sec- 
tion provides that "any person (other 
than the mortgagee of the interest sought 
to be redeemed) who has any interest 
or charge against the property mortgaged 
or in or uiwn the right to redeem the 
same” may redeem a mortgage. On thi 
language of the section, there can be no 
doubt that a mor^agor is a person entitl* 
ed to redeem a £ub-mortgag& The 
learned Counsel for the respondents con- 
tended that the expression "property 
mortgaged'* means the mortgage right, 
and not the mortgaged property, and that 
a mortgagor was not. therefore, entitled 
to redeem a sub-mortgage. 

It was also submitted that a mortgagoc 
has no privity of contract with a sub- 
mortgagee. and that such a person is not 
entitled to redeem the other. Relianca 
was placed in support of the above con-, 
tention on a decision of the Bombay High 
Court in Nagava v. Baji Babaji Mohol- 
kar, (1896) ILR 20 Bom 549.- This was 
a case where a mortgagor sought - to 
redeem the mortgage, impleading w 
sub-mortgagee also. 11)0 mortgagee dim 
during the pendency of the suit; and tM 
question arose whether the suit could ba 
continued against the sub-mortgage 
without impleading the legal representa- 
tives of the mortgagee. The Court held 
that the suit had abated, and it was not 
maintainable against the sub-mortgagee^ 
as he was not an assignee of the mort- 
gagee. The question which arose ios 
decision in that case was different from 
the one which arises in toe present case) 
and hence the above decision does not 
help toe learned Counsel. 

MuUa in his book on Transfer of Pro- 
perty Act, 5to Edition, referring to tha 
above decision points out that the obser- 
vation contained in the above decision to 
the effect that there is no privity be- 
tween toe mortgagor and the sub-mort- 
gagee. Is not correct, for there Is privity 
of estate as both of them have rights to 
the same property. Privity of estate Is 
not a term employed In Section 91, and 
what Is required \mder toe section to 
enable a person to redeem a mortgage b 
not privity of estate, but any Interest to 
toe mortgaged property or in toe right to 
redeem the same. 

The learned Counsel for the respon- 
dents referred me to another decision of 
toe Travancore-Cochin High Court tn 
Gouri v. Lekshml, AIR 1953 Trav-Co 
271. That case arose out of a suit fol 
redemption of a eub-mortgage by to* ' 
mortgagee. The defendant had purchaa* 
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ed the equity of redemption from the 
mortsagor. and he had also got a re^ 
lease of the sub-mortgage, in his favour. 
It was contended by the defendant that 
the suit was not maintainable as the sub' 
mortgage has ceased to exist, consequent 
on the release obtained by him. 
contention was repelled by the High 
03urt, holding that the said release ope- 
rated only as an assignment of the sub- 
mortgage right in favour of the defen- 
dant, and that he was liable to be re- 
deemed even though the equity of re- 
demption had vested in him. It was also 
pointed out that the defendant, who stood 
in &e position of the mortgagor, would 
be entitled to redeem the original mort- 
gage, but it does not provide any defence 
to the suit for redemption of the sub- 
mortgage. I respectfully accept the 
above decision; but it does not help the 
learned CoimseL 

Reliance was placed by him on the fol- 
lowing passage appearing In the said 
decision; — 

•The^ sub-mortgagee has no pri^dty of 
estate or privity of concert with the 
original mortgagor, who is now repre- 
sented by the defendant. So far as the 
sub-mortgage is concerned the privity of 
estate and privity of contract are be- 
tween the mortgagee and the sub-mort- 
gagee and as such the sub-mortgage can 
be put an end to by redemption or by 
rdease only by the orianal mortgagee 
and his representative-in-interest” 

This statement is only an obiter; It doMi 
not appear to be fully correct I have 
already referred to the observation con- 
tained in Mullah’s book on Transfer of 
Property Act wherein the learned author 
points out that it is not correct to 
say that there is no privity of estate 
between the mortgagor and the sub- 
mortgagee I agree with the learned 
Judge in saying that the release of a sub- 
mortgage in favour of the original mort- 
gagor does not extinguish the sub-mprt- 
gage, but it operates only as an assign- 
ment of the sub-mortgage in favour of 
the mortgagor. This question does not 
arise in ttie instant case and the passage 
quoted above does not, therefore, sup- 
port the contention of the learned Conn- 
ed. 

4. The contention the expression 
"property mortgaged” in Section 91 (al of 
the Act means the mortgage right and 
not the mortgaged property cannot stand 
Ecrutiny on a careful reading of the said 
provision. This section deals with re- 
demption of "the mortgaged property”; 
and clause (al provides that a person who 
has any interest in the property mort- 
gaged or in the right to redeem it may 
redeem "the mortgaged property”. So 
the redemption is of the mortgaged pro- 
perty, and the person who may do so is 


one who has an interest in the said pro- 
perty or an interest in the right to re- 
deem it Section 92 of tiie Transfer of 
^operty Act provides, among other 
things, that a person who redeems a 
mortgaged property shall have the same 
rights as the mortgagee whose mortgage 
so redeemed may have against the mort- 
gagor. 

In other words, he stands subrogated 
to the rights of the sub-mortgagee. The 
redemption of the sub-mortgage by the 
mortgagor does not extingidsh the sub- 
mortgage; it operates only as an assign- 
ment of the sub-mortgage in favour of 
the mor^agor. The same will be the 
position if the mortgagor got a siuxender 
or release of the sub-mortgage, as was 
held in AIR 1953 ^v-Co 271, The 
mortgage’s rights will not in any way 
be impaired by the mortgagor being al- 
lowed to redeem the sub-mortgage with- 
out Impleading the mortgagee. 

S. In the circumstances of this case, I 
consider that the proper order as to costs 
would be to direct the parties to bear 
their own costs In this Court and in the 
lower appellate Court and 1 order ac- 
cordingly. Costs in the trial Court will 
abide the result of the suit 
GGM/D.V.C, Order accordin^y. 
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T. S. KRISHNAMOORTHY IYER, J. 

T. K. Sreedharan, Petitioner v. P. S. 
Job, Respondent 

C. R. P. No. 938 of 1967, D/- 22-3-1968 
against order of Munsiffs Court Kotta- 
yam in L A. No. 991 in O, S. No, 12 of 
1967. 

Civil P. C. (1908), O. 6 E. 17. O. 7 R. 10, 
O. 23 R. 1 — Amendment if jdlowed, suit 
falling out of jurisdiction of Court — 
Court should allow amendment and then 
return plaint for presentation to proper 
Court AIR 1928 Mad 400 & AIR 1957 
Andh Pra 10 & (1959) 1 Mad LJ 307 & 
AIR 1953 Nag 273, Dissented from. 

While considering whether an amend- 
ment should be allowed or not the Court 
ought not to go on the merits of the 
case. It after allowing the amendment 
the Court comes to the conclusion that 
the Court has no jurisdiction, the Court 
could return the plaint to the plaintig to 
be presented in the proper Court AIR 1959 
Raj 146 & AIR 1949 Mad 208 & AIR 
1953 Hyd 212, Ret on. AIR 1928 Mad 
400 & AIR 1957 Andh Pra 10 & (1959) 
1 Mad LJ 307 & AIR 1953 Nag 273, Dis- 
sented from. (Para 5) 

It will be possible to Invoke the provi- 
rion of Order 7 Rule 10 (1) only after 
the amendment of the plaint the effect 

IL/JL/D954/68 
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of which alone will be to deprive the 
turisdiction of the Court to try the suit. 
No question of applicability of Order 7 
Eule 10 (1) can arise before that stage. 
It is also not possible to apply the pro- 
visions of Order 23 for this purpose. 
When a Court has iurisdiction to enter- 
tain the suit it is oidy that Court that is 
competent to deal with the application 
for amending the plaint in that suit. If 
as a result of an order allowing the 
amendment the pecuniary jurisdiction is 
ousted, it must return the plaint lor 
presentation to the proper Court The 
fact that the amendment relates back to 
the presentation of the plaint cannot 
affect the que^on at all The amended 
plaint will be considered to have been 
wrongly presented in the Court not hav- 
ing jurisdiction to entertain the same fn 
which case that Court will have to pass 
an order under Order 7 Rule 10 (tb 

fPara S) 

Cases Referred: Clironolc^eal Paras 
(1959) (1959) 1 Mad U 307, Nagu- 
tha Mohamed Nainar v. V3da%^ili 
Ammal 3 

(1959) AIR 1959 Raj 146 fV 46)= 

ILR (1959) 9 Raj 26. Eundan Mai 
V. Thlkana Siryari 5 

assn AIR 1957 Andh Pra 10 (V 44) 
=1956 Andh WR 354. E. R. R. 

U. & S. Cornmittee v. P. Atcha- 

yya 3 

(1954) 1954 Ker LT 513. Sankaran 
Resavan v. Sankaran Bharathan 3 

(1953) AIR 1953 Hyd 212 (V 40)= 

ILB (1953) Hyd 366. Govardhan 
Bang V. Government of the Union 
of India 6 

(1953) AIR 1953 Nag 273 (V 40)= 

ILR (1953) Nag 792. LalR v. 
Narottam B 

0949) AIR 1949 Mad 208 (V 35)= 

1943-2 Mad JJ 417, Bhavanl t. 


(1928) AIR 1928 Mad 400 (V 15)= 

54 Mad LI 145, Singara Mudsdiar 
T. Govindaswaml Chetty 4. 5 

P. H. Sankaranarayana Iyer and A. IL 
Srikrishnan, for Petitioner; Joseph Au- 
gustine, M. C. Mathew and A. K. Avirah, 
fjar Respondent. 

ORDER:—* The plaintiff Is the revMon 
petitioner and the revision petiUon is 
directed against the order of the Court 
belcnv refusing his application for amend- 
ing the plaint The suit is Instituted by 
the plalntiS for recovery of Bs, 3893.00 
bein g the balance and interest thereon 
due from ^e defendant on account of 
pattuvaravu transactions. In the applica- 
tion for amending the plaint the plaln- 
tiS stated that the balance due Iroin the 
defendant is Ra, 4721.55 and the sum of 
Rs. ^65.54 mentioned In-the phdnt as 
the balance due Is a mistake and that he 
ehould be allowed to amend the plaist so 


as to claim the sum of Rs. 4721.55 and 
Interest thereon at the rate of 12% per 
annum from 19-1-1966. 

2. The application for amendment 
was dismissed by the Court below as It 
took the view that it does not satisfy the 
reqtnrements of law the amendment If 
allowed will change the character of thu 
suit and the Court has no juiisdiction to 
deal with the application, as the result 
of allowing the amendment will be to 
deprive the Court of its jurisdiction to 
try the suit. 

3. The first ground is based upon tl^ 
decision In Sanlmran Kesavan v. Sanka- 
ran Bharathan. 1954 Ker LT 513 where 
It was observed that; 

’’An application for amendment ol 
pleading must state precisely the sped- 
fic words, clauses or sentences to be added 
if the prayer Is for addition and the 
precise place In the original pleading 
where those ate to be Inerted; if the 
amendment sought is for deletion of any 
part of the original pleading the details 
thereof must alro be given with preci- 
sion.” 

The complaint Is that the application for 
amendment does not satisfy the above 
principle. On a pertual of the applica- 
tion for amendment It is seen that the 
prayer is to correct the amount claltaed 
in the plaint and alto to claim interest 
thereon. This is spe^oally stated in 
the petition. This is quite sufiideat and 
tile view taken by the Munsiil cannot 
be accepted. 

4. The finding of the Munslff that the 

amendment if allow^ will alter the 
character of the suit cannot be support- 
ed. Tbe plaint Is based on pattuvaravu 
transactions between the parties and it 
will continue to be so evoa if the amend- 
ment is allowed. The second ground 
mentioned by the Munsifl to be over- 
ruled. Tbe last ground mentioned by tbe 
Court bdow presents some difSculty. In 
the. case. tASeae w* tb* elaia 

and the additional claim sought to ' be 
introduced by the amendment are with- 
in the jurisdiction of tbe trial Court. 
But the two claims tak^ together jrill 
fall outside its jurisdiction. The juris- 
diction of the Cotrrt to try a suit Is deter- 
mined by the plaint. Normally therefore 
tbe Court competent to entertain the suit 
Is entitled to deal with the application 
for amendment of the plaint. But the 
question to be considered is whether 
rriien the Court as a result of allowing 
toe application for amendment Is depriv- 
ed of its lurisdictlon to de^ with the 
amendment plaint has power to de^ with 
toe application for such an amendment 
In Singara Mudallar v. Govindaswamf 
Che^, AIR 1923 Mad 400, a learned 
single Judge of the Madras High Court 
observed: 
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"I conceive that no Court -will 


• 'TTl — wixi permit 
a Plaint to be so amended as to oust its 
ovm jurisdiction to try the suit”. 

^e above principle was invoked by the 
^amed^ Counsel for the respondent. In 
Shavani v. Mangamma, AIR 1949 Mad 
taken by the Madras 
Ihgh Court that where the claim was oii- 
gmally with the jurisdiction of the Court 
but falls outside it as a result of the 
amendment, the Court should, if the ap- 
plication for amendment is allowed, re- 
turn the plaint for presentation to the 
proper Court. The decision in AIR 1928 
Mad 400 was followed by another single 
Judge of the Madras- High Court in 
Nagutha Mohamed Nainar v. Vedavalli 
Anunal, 1959-1 Mad U 307. The deci- 
sion in AIR 1928 Mad 400 has also been 
followed in E. R. R. M. H. S. Committee 
y. P. Atchayya, AIR 1957 Andh Pra 10. 

5. In Lalji v. Narottam, AIR 1953 Hag 
273, the legal position was stated thus:— ^ 

"When the Court is faced -with the 
question of allo-wing an amendment which 
taken together with the original rlaim 
^ceeds its pecuniary jurisdiction, it is 
in effect -trying a suit beyond its pecu- 
niary jurisdiction. By adding the new 
relief -which the plaintiff claims, the Court 
in effect amends the plaint as presented 
because it is also well settled that all 
amendments relate back to the presenta- 
tion of the plaint. This clears the difS- 
. culty because the Comt is thereby ren- 
dered incompetent to entertain the claiTn 
for amendment at alL In such a situ- 
ation, because the plaintiff cannot ask for 
the return of the plaint, nor can the 
Court cause the amendment, the logicd 
procedme to follow would be to retiun 
the plaint together with the application 
for amenciment for the consideration of 
that Court which has jurisdiction to con- 
sider the original claim and -the claim 
sought by -the amendment not taken 
separately but together,” 

In Kundan Mai v. Thikana SIryari, AIR 
1959 Raj 146, a Single Judge of the 
Rajasthan High Court disagreed -with &e 
decision in AIR 1928 Mad 400 and ob- 
served: 

"It is true that if -the suit as framed 
were beyond the jurisdiction of the lower 
Courts, they would have had no jurisdic- 
tion to make any amendment. However 
from the plaint as it stands, it cannot be 
smd_ that the lower Court had no juris- 
diction in the suit when it was filed. The 
Ci-vil Courts would have been, therefore, 
perfectly justified in exercising their 
powers of amendment, even -though -the 
consequence of -the amendment would 
be that the suit might become beyond 
the jurisdiction of -the Ci-vil Courts, If 
as a result of amendment, the suit- be- 
comes one not cognisable by Ci-vil Court 
they would have to return -the plaint for 
presentation to proper Court” 
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priridple was stated in Govar- 

allowing the amendment 
comes to tte conclusion thg t 
no lunsdiction, the Coint 
plaintiff 

to be presented m the proper Court.” 

R S ^®59 Raj 146, 

AIR ^cept the dictum in 

AIR 1^3 Nag 273, Order 7 Rule 10 

enables the return of a plaint 
only for pr^entation to the proper cS 

^tilted. It -TOll be possible to invoke the 
provision of Order 7 Rule 10 fl) C P O 
^mdment of the p lain t 

to 

ho • • purpose. When a Court 

has juns^ction to entertain the suit it 

^ competed to 
.the appheation for amending 
tte pl^t m that suit. If as a result of 
an order allowmg the amendment the 
pecunia^ ju^diction is ousted it must 

presentation to the 
^oper Court, lie fact that the amend- 
back to the presentation of 
Si the question at 

i wrongly presented in 
me Coim not havmg jurisdiction to en- 
tert^ the same m which case that Court 
° ^ order under Order 7 

-i9' ,^^cn the original 
plamt ^d the appheation for amendment 

reason that the 
effert of the amendment if allowed wiU 
be m deprive the jurisdiction of the 

to entertain the suit, the Court 

xmder the provision of 
OrdCT 7 Rule 10 fl) C. P. C. Further if 
^ Which they are presented 
refuses the prayer for amendment then 
it is open to that Court again to direct 
plaint for presentation 
^ Court. I do not think such 

a situation is_ cont^plated. The question 
of ouster of jur^chetion will come in only 
mter ari order allo-wing the amendment 
is passed and not before that Under 
such_ cixciimstances the Court below has 
got ju^di^on to deal with the' applica- 
ton. In these circumstances, I set aside 
the order of the Court below and allow 
the revision petition. But I make 
order as to costs. 

CWM/D.y.a 


no 


Revision allowed. 
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AIR 1969 KERALA 78 (V 56 C 18) 

P. T. RAMAN NAYAB, J. 

Devasd. Appellant T. Anthor4 Respon- 
dent 

Second Appeal No. 589 of 1964, D/- 21- 
2-1968 from judgment of Pist Court 
Trichiur, in A. S. No. 143 of 1963. 


Civil P. C. (19081. O. 23. It 1. Sa. 2 (2), 
*6, O, 1. B. 10 and O. 9, E. 8 — Suit foi 
accounta of a dissolved partnership — 
Defendant denying partnersbip and ae- 
coonting relationship between himself 
and pldntUI — Suit TOthdrawo by plain- 
tili under O. 23, B. 1 (1) — Dismissal of 
suit as withdrawn held was not a decree 
as defined by S. 2 (2) — It stood on same 
footing as dismissal under O. 9, R. 8 — 
There being no decree no appeal lay 
Under S. 96 — There being no finding of 
Court that there was accounting relation- 
ship between parties there could be no 
ouestion oi transposition oi parties. 

(Paras 1, 3) 

Cases Referred: Chronological Paras 

(19661 AIR 1966 All 318 (V 531= 

1965 All WR (HC) 725. Raisa Sul- 
tana Begatn v. Abdul Qadir 1 

a963) AIR 1963 All 368 (V 501= 

1962 AU U 577. HuUa Ral T. K- 
B. Bass and Co. Ltd 2 

09611 HR (19611 11 Raj 1173=1961 
Bal LW 473, Jal Kishan v. Baja- 
ranglal 2 

(1957) AIR 1957 Cal 57 (V 441= 

97 LJ 193. Saraswatl Bala r. 
Surabala Dassl I 

(19491 AIR 1949 Mad 772 fV 361= 

1949-1 Mad IJ 515. Hasw Badsha 
V. Raziah Begam 2 

(19421 AIR 1942 Bom 35 (V 291= 

ILB (1942) Bom 35. Devsey Khet- 
sav V. Hirji KhalraJ 2 

(1930) AIR 1930 Uh 725 (V 17)= 

TT.R 11 Tab 359 , Arura Mai v. 
Makhan Mai 2 

09281 AIR 1928 Mad 416 (Y 15)- 
ILB 51 Mad 664. Kulandal y. 
Ramaswami Pandia 1 

0926) AIR 1926 AU 582 (V 13)= 

24 AU IJ 69^ Debt Chaod y. 
Prabbulal 2 

K. Kuttikrishna Menon and A. P. 
Chandrasekharan. for AtTpeUant K. 
Chandrasekharan. T. , Chandrasekhara 
Menon and Thampan Thomas, for Res- 
pondent 


JUDGMENT:— None of the conditions 
la Bub-section (11 of Section 100 of the 
Code Is here satisfied. Indeed, the dismis- 
sal of the appeUant defendant’s appeal 
te the court below can be supported on 
the short groimd that tiat appeal did not 
lie. Ti^ Is a case where the plaintiff 
withdrew his suit under sub-rule (1) of 
Rule 1 of Older. XXm — he was comp^ 
tent to do that and required nobody’s 


permission since he was the sole plaintiff, 
the defendant as we shaU presently see, 
being in no seme a plaintiff — and the 
so-called dismissal of the suit as with- 
drawn by the trial Court was not really 
a dismissal but a mere recording of the 
fact of withdrawal It determine none 
of the matters in controversy in the 
suit — there was no claim by the defen- 
dant to be determined — and is not a 
decree as defmed by Section 2 (2) of the 
Code. It stands on the same footing as a 
dismissal under Rule 8 of Order IX 
which, because the word, "dismissal” 
Implying a determination on the merits 
la us^ by the Rule, is expressly exclud- 
ed from the definition in Section 2 (2) by 
clause (b) of the exclusions therein. It is 
the provision in sub-rule (3) of Rule 1 
of Order XXIII (like t^t in Rule 9 of 
Order IX) and not any principle of res 
judicata that precludes the plaintiff In 
such a case from bringing a. fresh suit in 
respect of the same matter. It follows 
that there being no decree no app^ lay 
under Section 96 of the Code. Reference 
may be made in this connection to 
Kulandai v. Ramaswami. AIR 1928 Mad 
416 at p. 418. Saraswati Bala v. Surabala 
Passi. AIR 1957 Cal 57 and Raisa Sul- 
tana Begam v. Abdul Qadir, AIR 1966 
All 318 at p. 320. 

2. The suit was for an account of a 
<UssoIved partnership. By bis written 
statement the defendant denied the part- 
nership alleged in the plaint and deided 
that there was any accounting relation- 
ship between himself and the plaintiff. 
Nor was there any finrfing by the Court 
(hat there was any such relationship. 
Hence, there is here no Question of re- 
garding the defendant and the plaintiff 
as occupying the position of both plain- 
tiff and defendant on the principle under- 
lying the decisions in Debi Chand v. Par- 
bhulal. AIR 1926 All 582. Arura Mai v. 
Makhan Mai AIR 1930 I>ah 725 and 
Pevsev Khetsey v. Hirji Khairaj. AIR 
1942 Bom 35 any more than a defendant 
io a swt for partition who has claimed 
sole and exclusive title to the property 
can be regarded as a plaintiff unless and 
until the Court lus found that the pro- 
perty is liable to partition. See in this 
connection Hasan Badsha v. Raziah Be- 
gum. AIR 1949 Mad 772 and Hulas Ral 
y. K. a Bass & Co. Ltd., AIR 1963 All 
368. 

3. It Is said that there was a previous- 
ly instituted suit between the same par- 
ties in whidi the partnersMp averred by 
the plaintiff and denied by the defendant 
in the present suit has been found and 
that the defendant has suffered that find- 
ing to become final so that it will operate 
8S res judicata in the present suit 
rule out his defence that there was no 
such pa rtn e r ship. Further, that pending 
disposal of that earlier suit, the presesf 
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suit had been stayed imder Section 10 
of the Code. That might well be so, but, 
so long as the plea of res judicata was 
not taken in the present suit and a find- 
ing obtained that the parties stood in 
an accoimting relationship — it was not 
for the Court to take such a plea and 
give such a finding of its own accord — - 
and so long as the written statement of 
the defendant stood as it was and denied 
the partnership and was not amended so 
as to admit the partnership and ask for 
an accoimt. there was no change in the 
scope and nature of the suit and no ques- 
tion of treating the defendant as occu- 
pying the role of a plaintiff as well, or, 
vice versa, so as to permit of the trans- 
position which the defendant sought, or 
so as to preclude the plaintiff from with- 
drawing the suit at his own sweet will 
and pleasure. 

So long as the defendant’s plea was 
that there was no partnership and so 
long as there was no finding that there 
was a partnership, how could the defen- 
dant be transposed to prosecute a smt 
which, on his own plea, had to be dis- 
missed? A stay of a suit under Section 
10 of the Code does not amount to a con- 
solidation of that suit with the previously 
Instituted suit which might, after all, 
be pending in another Court, so ^ to 
make the decree therein a decree in the 
staved suit It is for the parties to take 
the plea of res judicata, after the dispo- 
sal of the earlier suit has resulted in the 
stay being dissolved and obtain an adju- 
dication thereon. Jai Kishan v. Bajrang- 
lal, TT.R (1961) 11 Raj 1173 reUed upon 
by the appellant itself recognises this 
distinction between a stay and an actual 
consolidation, 

4. No application to amend his written 
statement was made by the defend^t to 
the trial Court and that being so his ap- 
plication for transposition made on the 
pl aintiff informing the Court of his with- 
drawal was rightly dismissed even _tf the 
suit could be regarded as still pending so 
as to give that Court jurisdiction to en- 
tertain such an applicatiom And, since no 
appeal lay, there was obviously no ques- 
tion of the lower Appellate Court allow- 
ing the application for amend m ent made 
to It 

5. I dismiss' this second appeal with 
'costs. 

6. Leave granted. 

iHGP/D.V.C, Appeal dismissed. 
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AIR 1969 KERALA 79 (V 56 C 19) 
K SADASIVAN, J. 

Food Injector, Corporation Health 
Officer. Calicut Appellant v. Vijayasingh 
Padamshi, Respondent 
Criminal Appeal No. 323 of 1967, D/- 
30-1-1968, against order of Dist Magis- 
trate, Kozhikode in C. C. No. 194 of 
1966. 

Prevention of Food Adulteration Act 
(1954), Ss. 16 (1) (a) (i), 7 (i) — Storing 
"simpliciter” is not an offence — Storing 
for sale is punishable — AIR 1967 Cal 
110, Diss. from. AIR 1959 Ker 190 & AIR 
1960 AP 366 & AIR 1962 All 82 & AIR 
1964 All 199, Followed. (Para 5) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Cal 110 (V 54)= 

. 1967 Cri LJ 329, Shipping & Clear- 
ing (Agents) V, Calcutta Corpora- 
tion a 

(1967) AIR 1967 Punj 132 (V 54)= 

1967 Cri LJ 513, Rameshwar Dass 
V. State 8 

(1964) AER 1964 All 199 (V 51)= 

1964 (1) Cri LJ 502, Municipal 
Board, Faizabad v. Lai Chand 3. 5 

(1962) AIR 1962 All 82 (V 49)= 

1962 (1) Cri LJ 120, Narain Das 
^ V. State 3 5 

(1960) AIR 1960 Andh Pra 366 (V 47) 
=1960 Cri U 886, In re, Govind 
Rao 3, 6 

(1959) AIR 1959 Ker 190 fV 46)= 

1958 Ker IjJ 1150, Food Inspector, 
Kozhikode v. Punshi Desai 3, 5 

P. K. Shamsuddin, for Appellant; T. L. 
Viswanatha Iyer, for Respondent, also 
Heard State Prosecutor. 

JUDGMENT: — The Food Inspector, 
Calicut Corporation has come up in ap- 
peal against the order of acquittal enter- 
ed by the District Magistrate, Kozhikode 
in C. C. No. 194 of 1966 on the file of his 
Cou^ Prosecution was launched under 
Section 16 (1) fa) (i) of the Prevention of 
Food Adulteration Act against the ac- 
cused. The first accused is -the Managing 
Partner and the second accused the firm 
engaged in the sale of articles of food. 
On 12-8-1966 at about 12-20 noon, P. W. il 
the Food Inspector visited the godown of 
the firm where he foimd 30 bags of toor 
dhall kept, presumably for sale. He 
seized the article under Section 10 (4) of 
the Act and took samples from two of the 
bags and sampled them as provided by 
the Act. On analysis by the Public Ana- 
lyst it was foimd that the article was in- 
fested with insects and completely da- 
maged, and for that reason adulterated 
and unfit for human consumption. 

2. The defence put forward was that 
the said 30 bags of toor dal was not In- 
tended for sale The accused-firm Is only 
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flie commission agent for their principal 
at Bombay for the disposal of the above 
toor dal which was received in Calicut 
on 15-3-1905. After some time, it be- 
came unfit for human consumption. 
Therefore, the accused firm contacted 
their principal at Bombay for sending 
back the article to them. The said 30 
bags therefore, were kept inside for be- 
ing returned to Bombay _at the earliest 
available opportunity. Eridence was ad- 
duced by the accus^ In support of the 
fact that the artide in question was in- 
tended to be sent back and the prlndpal 
at Bombay had dxily been Informed of 
the position. Learned IMstrict Ma^trate 
accepted this plea wnd has acquitt^ the 
accused. 

3. The question therefore that arises 
for consideration is whether storing sim- 
plidter is itself an ofience. The position 
Is covered by authorities starting from 
Food Inspector, Kozhikode v. Punsi Besal, 
1958 Ker LJ 1150=(AIR 1959 Ker 190) 
where a Diririon Bench of this Court 
has bdd that 

”The general words 'store* and ‘distri- 
bute* found In Section 7 diould be read 
as qualified by the particular words *for 
sale* and 'sell* preceding them. There- 
fore. it Is only storage for sale that ts 
prohibited under the section." 

The leaned Judges have in coming to 
&e above condurion compared the word- 
ing of Section 16 (1) and Section 7 of the 
present Act, with corresponding provi- 
sions of the various State Acts which pre- 
ened the present Act In which also simi- 
lar words occur. Section 5 (1) fb) of the 
Uadras Act runs: 

“Every person who manufactures, 
stores or offers for sale or hawks about 

or sells any food shall be pumshed," 

SV^ords 'for sale’, ’offertf. *manufacture3* 
and 'stores’ appearing in the above sec- 
tion were Judidallr Interpreted so as to 
attach the said qualifying words: in other 
words, as if the section read, 'manufac- 
tiures for sale; stores for sale, or offers 
for sale*. 

’The intention was to make storage of 
adulterated food an offence Irrespective 
of whether it was for sale or not. and 
that is why in the prohibition found In 
Section 7 of the Central Act the qiialify- 
Ing words, 'for sale’ appear Imme^tdy 
after the word, hnanu^cture' and before 
the words *or store, sell or distribute’ so 
as to make it clear that they qualify only 
mamffacture and not sale or distribution. 
And it was because storage rtmplidter 
was prohibited that the presumption em- 
bodied in Section 5 (2) of the Lladras Act 
which we might straightway observe is 
little more th^ what a Court would nor- 
mally presume tmder Section 114 of the 
Evidence Act, was dropped as being no 
longer necessary. Had the ingredient; 


•for sale’, been an element of the offence 
this presumption, so useful for establish- 
ing that element, would have been en- 
larged rather than dropped.” 

On reasoning the learned Judges held 
that mere storing of adulterated article 
of food Is not an offence. The above 
ruling of the Kerala Hi^ Court gets sup- 
port from In re Govinda Rao, AIR 1960 
Andh Fra 366; Narain Das v. State, AIR 
1962 All 82; Municipal Board. Falmbad 
V. Lai Chand. AIR 1964 All 199 and Ra- 
meshwar Dass v. State. AIR 1967 PunJ 
932. In the last mentioned case nam ely, 
Bameshwar Dass v. State, AIR 1967 Pu^ 
132 it was held further that: 

“The scheme of the Act being the safe- 
guard against the manufacturers sel- 
lers deceiving the public by passing off 
adulterated food or misbranded article of 
food to unwary and innocent purchaser 
the prohibition against storage of such 
&>od must be for sale and not storage 

dmplidter. Adulteration Implies 

an element of deceit It does not intend 
to prohibit a householder from adulte- 
rating any food for consumption or even 
for distribution otherwise than by way 
of Bale, Any other construction of the 
word 'store' in Section 7 would mean that 
misbranded container of food contained 
in a private home would render the 
owner or occupier of the house liable to 
the punitive actions prescribed by the 
Aeh A reference to clauses (iii) and (iy) 
pi Section 7 also Indicates that the open- 
ing words of the section are Intended to 
apply to articles manufactured or stor^ 
for sale or actually sold or distributed 
by way of sale. 

Section 16 of the Act which prescribes 
the penalties, also uses the same phra- 
seology". 


4. A recent Dlvidon Bench ruling of 
the Calcutta High Court rendered in 
Shipping & Clearing (Agents) v. Calcutta 
Corporation, AIR 1967 Cal 110 has taken 
the contrary view. The learned Judges 
would observe: 

“Storing of an adulterated article of 
food is by itself an offence. It Is not 
necessary tiiat such storing ought to be for 
sale before the offence could be said to 
have been committed. Therefore, the 
procedural powers of the Food In^ctor 
to enter and inspect a place tmder Sec- 
tion 10 (2) of the Act cannot be taken to 
qualify and limit the operation of Sec- 
tion 7 which creates the offence and Sec- 
tion 16 which Is charging section by im- 
porting into the latter two sections the 
expression ‘for sale’ after the word 'store’. 
There Is good reason to inrist that in the 
case of ’manufaettu'e’ to be an offence 
such manufacture ba-c to be 'for sale’ be- 
cause other kinds of manufacture, viz., 
for scientific experiments etc., are ex- 
empt. Absence of the words Tor sale’ 
after the word ‘store’ In Sec^ns 7 and 16 
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of the Act has been deliberate and in- 
tentional and the intention is that the 
storing will be an offence by its^ whe- 
ther it is for sale or not. The language 
of Section 7 and Section 16 in its plain 
reading and connotation supports this 
interpretation. (Paras 15 and 12) 

Limiting the scope of the provisions by 
adding the words 'for sale’ after the 
word 'store’ will be vmiustified legislation 
on the part of the Court espedally that 
the provisions are unambiguous and un- 
qualified and requires no attempt to give 
It life and meaning. Further, rule of 
construction that prohibits such an in- 
terpretation is that a word should not be 
given a meaning which makes its use 
tautological in its context. Thus, if Sec- 
tion 7 is to be read as 'store for sale* 
then, that result is achieved already by 
word 'sell’ used in that very section. Sel- 
ling includes the whole process of selling 
including the storing, buying, handling 
and selling ultimately at the coimter." 
(See Headnote of AIR 1967 Cal 110— Ed.) 

5. AIR 1959 Ker 190=1958 Ker LJ 
1150; AIR 1960 Andh Pra 366; AIR 1962 
AU 82 and AIR 1964 AU 199 referred to 
by me above, have been dissented from, 
by the learned Judges. But on a careful 
consideration of the two views, I am 
satisfied that the view expressed by this 
Court in AIR 1959 Ker 190 and followed 
by the Andhra Pradesh, Allahabad and 
Punjab decisions is preferable and is 
more in consonance with the spirit of the 
Act. If the view held by the Calcutta 
High Court is accepted, the position 
would be that even the storing of waste 
food materials will be actionable, which 
I do not think is a state of things, inten- 
ded by the Act. I would, therefore, ac- 
cept the majority view in preference to 
the other. The result will be that the ac- 
cused caimot be held liable for the 30 
bags of toor dhall found in their godown 
which was not intended for sale. Exts. 
D-1 to D-8 are letters and Exts. D-9 and 
D-10 account-books duly proved by the 
clerk of the accused-firm, and they show 
that out of the 53 bags of toor dhaU re- 
ceived by the accused on 15-3-1965, 19 
bags were sold in the course of 1965 itself, 
and there remained 34 bags which sub- 
sequently became insect-infested and 
unfit for human consumption. These 34 
bags were refilled into 30 bags and kept 
in the godown to be sent bach to their 
vendors at Bombay. Correspondence was 
going on between the accused and their 
vendors with a view to effect the return 
of the said bags to them. The learned 
Magistrate has, on a perusal of tte cor- 
respondence, come to the conclusion that 
the contention put forward is factually 
true and correct. On a reappraisal of the 
position, I do not see any reason to take 
a different view. The order of acquittal 
has hence only to be confirmed. 
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6. In the result, the order of acquit- 
t^ entered by the learned District Ma- 
gistrate is confirmed and this appeal is 
dismissed. 

BDB/D.V.C. Appeal dismissed. 


AIR 1969 KERALA 81 (V 56 C 20) 
FULL BENCH 

P, T. RAMAN NAYAR, Ag. C. J., K K 
MATHEW AND V. BALAKRISHNA 
ERADI, JJ. 

V. Punnen Thomas, Petitioner v. State 
of Kerala, Respondent. 

O. P, No. 1051 of 1965, D/- 1-4-1968. 
Constitution of India, Arts. 226, 14 
• — Government, not bound by law to call 
tenders, debarring certain person from 
subnutting tenders — No infringement of 
his civil rights — Government can refuse 
to deal with any person without giving 
re^on or for any reason it thinks fit — 
Principle of audi alteram partem is not 
attracted. 

Per Majority (K. K. Mathew, J. — 
Contra) — Where the Government, not 
boimd by any law to call tenders before 
entering into contract, puts a person in 
black list and debars him from submitting 
tenders, after coming to its own conclu- 
sion that he has previously committed ir- 
regularities resulting in loss to Govern- 
ment, there is no inJEringement of any of 
his civil rights. The Government has 
right to refuse to deal with any person 
without giving reasons or for any reason 
that it thinks fit. Therefore, he caimot 
seek to set aside such refusal under Arti- 
cle 226 on grounds of violation of either 
Article 14 or rules of natural justice, 
thereby. Case law discussed. (Para 7) 
Although every citizen has a fimda- 
mental right to cany on a trade or busi- 
ness, he has no right fundamental or 
otherwise to insist upon the Government 
to enter in business with him. The 
Government, like any private individual, 
has got the right to enter or not 
into a contract with a particular 
person. In case there is a law regu- 
lating the conduct of business by the 
Government, such a law might imply a 
right in others to insist on their transac- 
tions with the Government being dealt 
with in accordance with that law, and 
consequently, a right to complain against 
a breach of the law. But when a person 
is excluded or rejected from entering in 
business with the Government in accord- 
ance with the law, there is no question of 
an invasion of his civil rights, and the 
rules of natural justice or Article 14 can- 
not, therefore, be invoked. (Paras 5, 6, 7) 
A mere refusal to afford a man the 
prospect of doing profitable business with 
the Government L e., of entering into ad- 
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vantaseous relationship with the Qovem- 
ment entails no civil consequence, how- 
ever serious a blow that mi^t be to the 
person concerned (Para 7) 

Even assuming that the reason given 
for debarring the person casts a stigma 
on him. the prindples of natural justice 
are not attracted. The question whether 
an impugned act involves a stigma or not 
is relevant only for the purpose of deter- 
mining whether the act sounds only in 
the region of contract or involves a 
punishment attracting the rules of natu- 
ral justice or statutory provisions such as 
Article 311 embodying such rules. 

(Para 9) 

When the refusal by the Government 
to enter into contract with a person does 
not infringe any of his dvil rights, the 
mere fact that the refusal is bas^ on the 
opinion of the Government which in- 
volves the character or conduct of the 
person, do^ not attract the prindple of 
audi alteram partem (no man should be 
condemned unheard). It is not necessary 
for the Government to hear him before 
forming the opinion. (Para 6) 

It is hut proper that even a purely 
administrative order, involving not the 
least element of adjudication, should be 
reasonable and judidous. But ^t is not 
to say that the reasons must be readied 
by the judicial process, and it is wrong to 
assume that only the judidal process can 
face the dear light of the day and that 
all other means of reaching concludon 
are necessarily benighted. Moreover, 
when the Government is not bound to 
dve any reason at all. for refusing to 
enter into contract with a person and 
when the refusal does not Infringe any 
dvil rights of the person the fact that the 
refusal is based on some reason cannot 
place him in better position to di^enge 
the refusal. (Para 10) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 445 (V 55)= 

'1968-1 SCWR 419, Kantilal Babu- 
lal V, H* C. Patel Id 

(1967) AIR 1967 SC 1269 (V 54)= 

(1967) 2 SCR 625, State of Orissa 
V. Binapani Dei 7, 18 

(1967) 1967 Ker LT 1041=ILR 
(1958) 1 Ker 649, Kochunni Nayar 
V. Dist Collector 8, 18 

(1964) 1964-1 SCJ 42=(1962) Supp 
3 SCR 508. State of Assam v, 

Tulsbi Sin^ 6, 20 

(1963) 1963-2 All ER 66=(1963) 

2 W1.R 935, Ridge v. Baldwin 7 
(1959) AIR 1959 SC 490 (V 46)= 

(1959) Supp (1) SCR 787. C. K. 
A^uthan v. State of Kerala 4, 14 

(1958) AIR 1958 Ker 333 (V 45)= 

1958 Ker LT 334, Bhasharan v. 

State of Kerala 5. 14 

(1958) AIR 1958 Mad 572 (V 45)= 

ILR (1959) Mad 5. Kannappa V. 

Dist Forest Officer, Vellore 5. 19, 20 


(1955) AIR 1955 Mad 365 (V 42)= 

1955-1 Mad LJ 234. Vedachala 
Mudaliar v. Divisional Engineer, 
Highways Saidapet, Madras 5 

(1954) AIR 1954 SC 592 (V 41)= 

1955 SCR 305. K. N. Guruswamy 
V. State of Mysore I 

(1953) AIR 1953 SC 309 (V 40)= 

1953 SCR 865. State of Assam v, 
Keshab Prasad Singh f 

(1951) 341 U. S. 123=95 Law Ed 
817, Joint Anti Fascist Refugee 
Committee v, McGrath 15. 17. 21 
(1939) 310 U. S. 113=84 Law Ed 
1108, Perkins v. Lukens Steel Co. 6, 11 
(1897) 165 U. S, 578=41 Law Ed 
832, Allgeyar v. State of Louisiana 14 
S. Easwara Iyer, L. Gopalakrishnan 
Potti. C S. Rajan. P. Sankarankutty 
Nair and K Subramoni. for Petitioner; 
Govt Pleader, for Respondent 
RAMAN NAYAR, Ag. C. J. (on behalf 
of himself and Eradi, J.) 

The petitioner. V. Punnen Thomas, who 
describes himself as a Government Con- 
tractor, takes exception to the following 
order made by the respondent State Gov- 
ernment: 

"Sub:— Forest — Irregularities in 
Forest contract — tenderers blacklisted. 

It has been revealed that Sri V. M. 
Mohammed Shaft, Karakad Hotue. Eraf- 
tupetta and Sri Punnen Thomas, Valan* 
jathil. Kottayam have committed irregu- 
larities in connection with the tender for 
working down timber from Udumban- 
chola Block L with the result that Gov- 
ernment had to sustain loss to a conside- 
rable extent. Government therefore 
order that these two -persons are black- 
listed and debarred from taking any Gov- 
ernment work for the next ten years. 

The Chief Conservator of Forests is 
Informed that Sri. Punnen Thomas will 
however be permitted to do the work 
as per orders contained in Government 
Memorandum No. 12319/F1/65 Agri. dated 
7-4-1965. 

R. SifeTrniaran 
Joint Secretary. 

•To 

The Chief Conservator of Forests.” 

2. The petitioner’s grievance is that 
he was not heard before the order was 
made and he wants this Court to q u as h 
the order and restrain the respondent 
from giving effect to it. His case is that 
the order is violative of the principles of 
natural justice and of Articles 14. 16 (1) 
and 19 (1) of the Constitution. 

3. As we understand it, the impugn- 
ed order is in no sense an order against 
the petitioner — it was not communicated 
to him and how he came by it is not 
disdosed — and involves no dvil conse- 
quences so far as he is concerned. It 
poses no threat to anv legal ri^t of his, 
(usi n g the word, "right” in its widest pos* 
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eible sense) fimdamental or otherwise, 
whether the reason it gives, namely, that 
the petitioner had committed irregiilari- 
ties resulting in loss to the Government, 
be true or not No doubt it means that 
he will not be given any Government 
work on contract for the next 10 years, 
but as we shall presently show, he h^ 
no Hnim, as of right to be given such 
work. 


4. The impugned order, it seems to us, 
Es no more than a direction by the Gov- 
ernment to its subordinates not to give 
any contracts to the petitioner, ^d it is. 
we apprehend, the use of wnd e^res- 
Qons like, "blacklist”, and, debar m 
Buch orders, savouring as they do ol 
punishment and of deprivation of legal 
rights, and the reference to such orders 
as deddons suggestive of an element of 
adjudication which, in fact, there is not, 
that Hive rise to contentions like the pre- 
sent, in our view unfounded, invol^g 
the principles of natv^ i^ce and the 
fundamental rights in Artudes ^ 16 
and 19 of the Constitution. Subject to 
any limitations that might be impeded by 
statute • — and in this case no such limi- 
tation is pleaded — the 
deny to the Government the ^ 

contract (carrying with it the 
not to enter into a 

to every person. And, subject to any 
Sch Stations. ^Government ^y 

private party is free to treat mth whom 
It It is free, if.it so pleases, not 

to treat with any particular person for 
any or for no reason whatsoever. 

This much we think is ;de^ from the 

decision of the Supr^e 
Achuthan v. State of Kerd^ AIR ISds 
SC 490 There, their Lordships held that 
f by the Government to do busi- 

n^S a particular person, whether or 

were the provisions of toe Constitution 
Dressed into service in that cMe — ^d 
fe^toed no ground for judic^ mter- 
under Article 32 or .A^de 226 
of the Constitution. And their Lordships 
observed as follows : 

"8 The gist of the present matter fr toe 
breach, if any, of the contract said to 
have been given to the petitioner which 
has been cancelled dtoer for good, or for 
bad reasons. There is no dismi^ation, 
because it is perfectly open to toe Goyern- 
ment, even as it is to a pnvate parly, to 
choose a person to their liking, to f uml 
contracts which they wish to be perfom- 
ed. When one person is chosen rather 
, fhan another, toe aggrieved party cannot 
AiniTTi toe protection of Artide 14, 


because the choice of the person to fulfil 
a particular contract must be left to the 
Government. Similarly a contract which 
Is held from Government stands on no 
different footing from a contract held 
from a private party. The breach of toe 
contract if any. may enti^ie the person 
aggrieved to sue for damages or in ap- 
propriate cases, even specific perform- 
ance, but he carmot compiain that there 
has been a deprivation of the right to 
practise any profession or to carry on 
any occupation, trade or business, such 
as is contemplated by Artide 19 (1) (g). 
Nor has it been shown how Artide 31 of 
the Constitution may be invoked to pre- 
vent canceliation of a contract in exer- 
cise of powers conferred by one of toe 
terms of toe contract itselL 

9. The main contention of toe peti- 
tioner before us was thus under Art. 16 
(1) of toe Constitution, and he daimed 
equal opportunity of employment under 
toe State. To begin with, a contrad for 
toe supply of goods is not a contract of 
employment in toe sense in which that 
word has been used in toe Artide. The 
petitioner was not to be employed as a 
servant to fetch milk on behalf of toe 
Institution, but was a contractor for sup- 
plying toe Articles on payment of prices. 
He daimed to have been given a contract 
for supply of milk, and did not daim to 
be an employee of toe State. Article 16 
(1) of the Constitution, both in its terms 
and in toe collocation of toe words, 
indicates that it is confined to "employ- 
ment” by toe State, and has reference to 
employment in service rather than as 
contractors. Of course there may be 
cases in which toe contract may . indude 
within itself an element of service. In 
the present case, however, such a con- 
sideration does not arise, and it is there- 
fore not necessary for us to examine 
whether those cases are covered by toe 
said Artide. But it is clear that every 
person whose offer to perform a contract 
of supply is refused or whose contract 
for such supply is breached cannot be 
said to have been denied equal opportu- 
nity of employment, and it is to this 
matter that this case is confined. 

10. Looking to toe facts of toe case, 
it is manifest that toe petitioner was sup- 
plying, or, in other words, selling milk 
and other artides, of diet to toe State 
for toe use of hospitals and simila r insti- 
tutions, He was in no sense a servant, 
and no question of ernployment qua 
servant arose. In these circumstances, it 
is plain that Artide 16 (1) of toe Consti- 
tution is not attracted to toe facts. 

11. In our opinion, toe petition imder 
Artide 32 of toe Constitution is wholly 
misconceived. No fundamental right is 
Involved. At best, it is a right to take 
toe matter to toe Civil Court, if so adws- 
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ed. and to claim damages for breach of 
contract. If any.” 

S. Reference may also be made to 
Bhaskaran v. State of Kerala. 1958 Ker 
LT 334=(AIR 1958 Ker 333). Veda- 
chala Mudaliar v. Divisional Engineer, 
Highways Sadapet Madras. AIR 1955 
Mad 365 and Kannappa v. Dist Forest 
Officer Vellore, AIR 1958 Mad 572. The 
first, a dedsion of a division bench of 
this Coiirt was a case of blacklisting 
like the present and of a consequent 
fusal to deal with the person blacklisted. 
It is directly in point, and, although 
with great respect. It seems to us that 
some of the observations there made 
regarding the scope of Article 14 and of 
the prindples of natural justice in re- 
lation to a mere executive order might 
require reconsideration in view of sub- 
sequent pronoimtaments by this Court 
and the Supreme Court, the condusion 
readi^ namely, that no right funda- 
mental or otherwise, of the petitioner 
therein was Involved and that the refusal 
was not justiciable seems to us correct. 
The latter two emphasise that, although 
every dtizen has a fundamental right 
to carry on a trade or business, be has 
no right fundamental or otherwise to in- 
sist upon the Government, any more than 
a private individual, doing business with 
Mm- The Government, like any private 
tndividod. has got the xl^t to enter or 
not into a contract with a particular per- 
son. The last mentioned case no doubt 
went on to point out that a public auc- 
tion would raase to be a public auction if 
persons were arbitrarily or capriciously 
exduded from partidpating thetdn. That 
might be a relevant conrideratioo where 
there is an obligation to conduct a public 
auction or transact the business in a par- 
ticular way. But here there is no such 
thing. 


6. The position might be different if. 
as in the cases considered In State of 
Assam v. Keshab Prasad Singh, AIB 1953 
SC. Kl. 

Mysore, AIR 1954 SC 592 and State of 
Assam v. Tulsi Singh, (1964) 1 SCI 42 
there were a law regulating the conduct 
of its business by the Government (Even 
so as pointed out In Perkins v. Lukens 
Steel Co.. (1939) 310 US 113 the law might 
be something solely between the Govern- 
ment and its subordinates or agents, in 
no wise affecting third parties so as to 
give them a' cause of action to complain 
against its breach). Such a law might 
limply a right in otiiers to Insist on their 
transactions with the Government bdng 
dealt < with in accordance with the law, 
and. consequently, a right to complain 
against a breadi of the law. For 
example, if such a law required that a 
sale by the Government should be by 
p\:A>iic auction, that irdght invest the 
members of the public with the corres- 


ponding right of partidpating in the auc- 
tion, and the exdurion of a person from 
the auction or the rejection of his bid 
otherwise than in accordance with the 
law, might be an invasion of his dril 
rights and therefore justidable. But, even 
In cases where such exclusion or rejec- 
tion in accordance with the provisions oi 
the law involves an expression of opinion 
against the person concerned, as, for 
example, against his character or con- 
duct, we are by no means certain that 
the prindple of audi alteram partem is 
attracted and that he must be heard be- 
fore the opinion is formed. 

It is noteworthy that the Interference 
In 1964-1 SCJ 42 was not on the ground 
of any violation of the prindples of natu- 
ral justice, but on the ground that the 
opinion had not been formed on any rele- 
vant material, or on its own appredation 
of the xoaterials by the authority con- 
cerned, and that, therefore, the rejection 
of the highest bid at the auction was in 
breach of the relevant statutory provi- 
sions. And it seems to us that the dis - 
cussion as to the mode of preparation of 
the "special list” was for the purpose of 
showing that the list was not evidence 
rather than for making out a breach of 
the rules of natural justice. 


7. In the present case, there Is no 
westion of the exerdse of "legal autho* 
ritv to determine questions affecting the 
tights of subjects,” or as it Is sometimes 
put, to adjudicate upon matters iitvolv- 
^ dvil consequences to individuals'. 
•]^t is essential to bring a case within 
the horizons of natural justice wider 
though they be, once again after Ridge v. 
Baldwin. (1963) 2 All ER 66 and the ded- 
ans of the Supreme Court recognising 
this wider sweep, notably State of Orissa 
V. Bmapanl Dei, AIR 1967 SC 1269 which 
seems to go the farthest. In both the 
immed cases, there was a finding againri 
t^ person ^ concerned on which an 
ord/i'c of is'Oi?. arerFice "was 

based, which order, if the findinf r 
were wrong, would amount to a brea^ 
M a statutory, not merely a contractual 
right to remain in office since the statute 
concerned required that something muri 
be established against the man to war- 
rant his discharge. But, here, there has 
been no determination of any question, 
and, as we have said more than once, no 
Interierence or threatened interference 
with the petitioner’s dvil rights. Surely, 
the term, “dvil consequences” means 
something more than consequences which 
the person concerned does not ' lik( 
There must be at least the posdbllity o 
an Invasion of some dvil right of hi 
before It can be said that anything don 
In respect of him has dvil consequences 
A mere refusal to afford a rnan th 
prospect of doing profitable or tmprofll 
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able business with the Government, of 
enterins into advantaseous relationships 
with the Government as it has been put 
entails no civil consequences however se- 
rious a blow that might be to the person 
concerned. If a man’s principal business 
is talrins up Government contracts such 
a refusal misht have the consequence of 
depriving him of that particular mode of 
earning a living. But so might a like 
refusal by a private party. It is not 
difQcult to conceive of a company or other 
private parly having a monopoly of a 
particular kmd of business in a particu- 
lar area, and the refusal of such a pri- 
vate parly to do business with a particu- 
lar person engaged in that particular 
line might have the effect of depriving 
that person of that particxilar means of 
earning a living. But no one would say 
that any principle of natural justice can 
be invoked in such a case, ’’^y then 
should it be invoked when the party re- 
fusing to do business is the Government 
unless Article 14 be attracted? And how 
can Article 14 be attracted, or ^y com- 
plaint by a person provoke judicial inter- 
ference, unless some legal right of his is 
afiected? 

8. Decisions such as Kochunni Nayar 
V. District Collector, 1967 Ker LT 1041 
dealing with the exercise by an authority 
of a power conferred by statute, a power 
conditional on a factual determination 
and exercised in that particxilm case so 
as to involve the serious civil conse- 
quence of preventing a man from purstiing 
a legal remedy, can have little bearing 
on a matter like the present which is 
purely an exercise of executive discre- 
tion unregulated by law. 

9. It Is said that the impugned order 
casts a stigma on the petitioner. Assum- 
ing that it does, does that by itself at- 
tract the principle of natural justice? 
We think not. The question whether an 
impugned act involves a stigma or not is 
relevant only for the purpose of deter- 
mining whether the act sounds only in 
the region of contract or involves a 
punishment attracting the rules of natu- 
ral justice or statutory provisions such 
as Article 311 of the Constitution em- 
bodying such rules. 

10. It is said that the reason given in 
the order for blacklisting the petitioner, 
namely, that he had committed irregula- 
rities in connection with some tender 
with resultant loss to the Government, is 
defamatory. It is difficult to understand 
how such a communication by the Gov- 
ernment to one of its subordinates for the 
purpose of protecting its own interests 
can amount to defamation. But even if 
it does, it is quite obvious that the peti- 
tioner's remedy does not lie in Article 226 
of the Constitution. Moreover, what the 
petitioner seeks to set aside is the de- 


barment md not the reasons given there- 
for, and if the debarment cannot in any 
circumstances affect his civil ri;^ts, he 
can make no complaint against it on the 
groimd that the reasons were not reach- 
ed by the judicial process. 

It is but proper that even a purely ad- 
ministrative order, involving not the least 
element of adjudication, should be rea- 
sonable and judicious. But that is not to 
say that the reasons must be reached by 
the judicial process, and it is wrong to 
assume that only the judicial process can 
face the dear light of day and that all 
other means of reaching a conclusion are 
necessarily benighted. Supposing the 
impugned order gave no reason at all, 
could the petitioner’s complaint be enter- 
tained unless some civil right of his were 
threatened? Why should he be in a bet- 
ter position because the order gives rea- 
sons, reasons which, according to him, 
affect his reputation? Supposing a police 
officer were to give as a reason for arrest- 
ing a person that the man was drunk 
and disorderly. Surely the statement 
that he was drunk and disorderly would 
affect his reputation, and, what is more, 
unlike as in the present case, the arrest 
would dearly involve dvil conse- 
quences. But could the arrest be 
denounced as unlawful and coffid 
the police officer be exposed to ac- 
tion dvil or criminal merely because he 
had reached the condtision that the man 
was drunk and disorderly without ob- 
serving the rule of audi alteram partem? 

11. To accept the contention of the 
petitioner would so widen the scope of 
the prindple of audi alteram partem and 
therefore the scope for judidal interfer- 
ence as to seriously hamper the admi- 
nistration. It would mean, for example, 
lhat before Government refuses to deal 
with a person because he is not solvent 
or declines to employ a person because 
he is medically unfit or otherwise imqua- 
lified, or abolishes a post with the result 
that somebody is thrown out of office, or 
instructs its subordinates or agents not 
to buy goods from a particular source be- 
cause previous supplies by that source 
were unsatisfactory, it woiild have to give 
the person concerned a hearing. 

In this connection reference may profi- 
tably be made to the decision in (1939) 
310 U. S, 113 where the Supreme Court 
of the United States declined to interfere 
although the breach of a statute regulat- 
ing the conduct of its business by the 
Government was alleged. The following 
observations of the Court are pertinent: 

"Like private individuals and business- 
es, the Government enjoys the unrestrict- 
ed power to produce its own supplies, to 
determine those with whom it will deal, 
and to fix the terms and conditions upon 
which it will make needed purchases. 

X X X X X 
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"Judicial restraint of those who admi- 
nister the Government’s purchasing would 
constitute a break with settled judicial 
practice and a departure into fields 
hitherto wisely and happily apportioned 
by the genius of our polity to the admin- 
istration of another bran^ of Govern- 
ment z X X z z 
"The case before us makes It fitting to 
remember that the Interference of the 
Courts with the performance of the ordi- 
nary duties of the executive departments 
of the Government would be productive 
of nothing but mischief: and we are quite 
satisfied that such a power was never In- 
tended to be given to them." 

12. In our view this petition has to be 
dismissed. 

MATHEW, J.S— 1 regret my inability 
to agree witii my learned brethren. 

The Petitioner Mr. Punnen Thomas 
seeks to quash a memorandum passed by 
Government of Eerala dated 12-4-196S 
by the issue of an appropriate writ or 
order. The memorandum reads: 

"It has been revealed that Shri, V. M. 
Mohamed Sh^ Karakad House, Erat- 
tupetta and Shri. Punnen Thomas. Valan- 
jatbil. Kottavam* have committed Irregul- 
arities in connection with the tender for 
working down timber from Udumbanchola 
Block t with the result that Government 
had to sustain loss to a considerable 
extent. Government therefore order that 
these two persons are blacklisted and 
debarred from taking any Government 
work for the next ten years. 

The Chief Conservator of Forests is 
informed that Shri. Punnen Thomas will 
however be permitted to do the work as 
per orders contained in Government 
memorandum No. 12319/Fl/65/Agri. dated 
7-4-1965." 

The memorandum came to be passed 
under the following circumstances. The 
Division^ Forest Officer of Malayattoor 
issued a notice inviting tenders for work- 
ing down timber from the coupes in 
Udumbanchola Blocks I and II. subject 
to the terms and conditions contained in 
the notice. The petitioner submitted a 
tender in pursuance of the notice for 
working down the timber in Block Ho. 1. 
^ere were other tenders for the same 
work. When the tenders were opened. It 
was found that the lowest tender was that 
of one Mohamed Shaft and the next hig- 
her tender that of the petitioner. As soon 
as the tenders were opened and the rates 
offered became known. Mohammed Sha£ 
withdrew his tender In writing. Conse- 
quently. the rate offered by the petitioner 
became the lowest and on the recom- 
mendation of the Divisional Forest Cff- 
ficer. Government accepted the tender. 
The. petitioner executed an agreement and 
carried out the work within the extended 
time allowed by Government. When the 


petitioner approached the Forest Depart- 
ment with a view to take up fresh con- 
tract work he was told that the Govern- 
ment had passed Ext P-1 memorandum 
putting him in black-list and debarring 
hha from taking any Government work 
for the next ten years. 

13. The petitioner submits that he has 
not committed any irregularity in connec- 
tion with the tender, that the memorandum 
has been passed without notice and an 
opportunity of being heard, that he has 
got the liberty like any other citizen in 
this country to offer tenders for Govern- 
ment work and take the chance of 
their being accepted by Government 
if they happen to be the lowest ones, and 
that since the memorandum is attended 
with serious civil consequences to him.lt 
should have been passed only after 
notice to him and an opportunity of 
bring heard. 

14. Government has right like any 
private dtizen to enter into contracts 
with any person it chooses and no person 
has a right fundamental or otherwise to 
insist that Government must enter into 
a contractual relation trith him. See 1958 
Ker LT 334=(A1R J958 Ker 333). In AIR 
1959 SC 490 the Supreme Court observed; 

"There Is no discrimination, because It 
Is perfectly open to the Government, 
even as it is to a private party, to choose 
a person to their liking to luliU contracts 
which they wish to be performed." 

In that case, there was no question of the 
legality of putting a person’s name In 
black-list The only que.stion was whether 
for breach of a contract by Government 
the remedy of the petitioner there, was 
to apuroach the Supreme Court under 
Art 32 of the Constitution. A dtizen, I 
think, has the right "to earn his live- 
lihood by any lawful calling; to pursue 
any livelihood or avocation; and for that 
purpose to enter into all contracts whiA 
may be proper, necessary, and essential 
to his carrying out to a successful con- 
ciurion the purposes above mentioned 

In the privilege of pursuing an 

ordinary calling or trade, and of acquir- 
ing. holding and selling property, mtist 
be embraced the right to make all proper 
contracts in relation thereto". (See AU- 
geyar v. State of Louisiana. (1897) 165 
US 578, 589, 591). 

15. A contractual relationship presup- 
poses a consensus of two minds. If Gov- 
ernment is not willing to enter into con- 
tract with a person, I do not think that 
Government can be forced to do so. It is 
one thing to say that Government, like 
any other private dtizen, can enter into 
contract with an^ person it pleases, 
but a totally different thing to say that 
government can unreasonably put a per- 
son's name in a black-list and debar him 
from entering into any contractual rela- 
tionship with the government for years 
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to come. In the former case, it might be 
said that Government is exercising its 
right like any other private citizen, but 
no democratic government should with 
impunity pass a proceeding which will 
have ci'v^ consequences to a citizen with- 
out notice and an opportunity of being 
heard. The reason why the proceeding 
for blacklisting the petitioner and de- 
barring him from taking government 
work for ten years was passed, is 
that he committed irregularities in con- 
nection with the tender of the contract 
wor^ In the counter-affidavit on behalf 
of the State it is stated that the petitioner 
was found to he "dishonest and undepend- 
able” because of the irregularities and so 
his name was put in the black-list. The 
question whether he committed irregu- 
larities in connection with the tender is 
a question of fact An ex parte adverse 
adjudication that the petitioner committed 
irregularities in connection with the ten- 
der for working down timber from Udum- 
bandhola Block No. 1 by Government on 
the report of some petty officer without 
notice and an opportunity of being heard 
to the petitioner and putting his name in 
the black-list and debarring him from 
'taking any government work for ten 
years’ by way of punishment, appear to 
me, to be against all notions of fairness in 
a democratic coxmtry. 

"That a conclusion satisfies one’s pri- 
vate conscience does not attest its relia? 
bility. The validity and moral authority 
of a conclusion largely depend on the 
mode by which it was reached. Secrecy 
is not congenial to truth-seeking and self- 
righteousness gives too slender an as- 
surance of rightness. No better^ _ instru- 
ment has been devised for arrivmg at 
truth than to give a person in jeopardy 
of serious loss, notice of the case against 
him and opportunity to meet it. Nor has 
a better way been found for generating 
the feeling, so important to a popular 
Government, that justice has been done. 
(See Frankfurter, J., in Joint Anti Fa^ 
cist Befugee Com. v. McGrath, (1951) 
341 U.S. 123, 171, 172). 

Apart from the material damage in- 
volved in the loss of the prospect of en- 
tering into advantageous relationship 
with Government for a period of ten 
years, a verdict that the petitioner has 
been guilty of irregularities in connection 
with the tender, coining as it does from 
Government has civil consequences, as it 
touches his reputation and sta ndin g in 
the business world. , 

See the valuable article of Kenneth Culp 
Davis under the title 'The Requirement 
of a Trial-Type Hearing’ in Harvard Law 
Review Vob 70 page 193 at p. 225. The 
following passages are particularly appo- 
site in this connection; 

"The plain fact is that the Courts oftp 
give leg^ protection to what they persist 
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in calling 'privileges’. In doing so they 
commonly rely upon one or more of 
ffiree ideas or on a fourth method which 
involves the lack of an idea. The 
three ideas are: (1) that constitutional 
principles of substantive and procedural 
fairness apply even when only a privilege 
is at stake and even when the privilege 
itself is not directly entitled to legal pro- 
tection; (2) that privileges as well as 
rights are entitled to legal protection; 
and (3) that when a privilege is combin- 
ed with another interest the combination 
may be a right and accordingly entitled 
to legal protection. The remaining me- 
thod is (4) to cast logic to the winds in 
discussing right and privilege or to pro- 
vide legal protection to a privilege with- 
out mentioning the problem of privilege. 

(1) the essence of the first idea is that 
the government is stiU the government 
even when it is dispensing bounties, gra- 
tuities, or privileges, that we want the 
government to be fair no matter what its 
activities may be, and that often the best 
wav to assure' governmental fairness is 
by relying upon judicial enforcement of 
the usual concepts of fairness. Therefore, 
the basic constitutional limitations hav- 
ing to do with fairness often apply even 
though the privileges as such are not 
entitled to legal protection. 

But if a right is an interest which fs 
legally protected, and if a Comrt gives 
legal protection to a privilege, does not 
the Court turn the privilege into a right? 
Even if the answer to this question is 
yes. the proposition still be perfectly 
soimd that one who lacks a 'right’ to a 
Government gratuity may nevertheless 
have a 'right’ to fair treatment in the 
distribution of the gratuity. In tort law, 
the accident victim has no right to be 
helped by the passer-by who volunteers 
to help. Like the passer-by, the Govern- 
ment may refuse altogether to help ap- 
plicants for gratuities, but it cannot pro- 
vide the help improperly; it cannot grant 
or withhold on the basis of racial or 
religious discrimination. The federal 
Government could deny altogether the 
admission of Oklahoma to the union, but 
it could not admit Oklahoma improperly, 
that is, with a condition that its capita 
must be at a particular place. A State 
can deny altogether a permit to a foreign 
corporation to do local business, but it 
caimot grant the privilege improperly, 
that is, on condition that suits against the 
corporation shall not be removed to a fe- 
deral Coiut.” 

"Similarly, one who has no 'right’ to 
sell liquor, in the sense that the State 
may prohibit the sale of liquor altoge- 
ther. may nevertheless have a right to 
fair treatinent when State officers grant, 
deny, suspend, or revoke liquor licences. 
The State need not grant any such licen- 
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ces, but if it does so, it must do so fairly 
— without racial or religious discri- 
tninatirtn, and Without unfair procedure.” 

"The fimdamental proposition, stated 
abstractly, is that some kinds of unfair^ 
ness are deemed deserving of judicial 
relief even when they appear in a con- 
text of privileges or gratuities. This pro- 
position appears frequently in judicial 
opinions.** 

"Even though one may have no right 
to a Government gratuity one may have 
a right to be free from damage to repu- 
tation or position that may result from 
withholding of a Government gratuity in 
eome circuinstances.” 

16. An analogy from a dlfierent fidd 
of the law seems helpful in the context 
If Government were to terminate the 
services of a temporary Government ser- 
vant for a reason which casts a stigma 
upon his reputation, it is well settled 
that he should be given an opportunity 
of being heard. A temporary Govern- 
ment servant has no right to contmue 
in service. From whence then arises his 
right to notice and opportunity of being 
heard! Certainly not from the infringe- 
ment of any right In connection with 
the service. The right of being beard 
arises from the stigma involved in the 
tenninatlon of the services for a reason 
which savours of punishment It is no 
doubt true that Article 311 has been In- 
terpreted to reqxiire that the termination 
of the services even of a temporary ser- 
vant by way of punishment should be 
precede by an opportunity of bdog 
heard. But the reason lor applying Arti- 
cle 311 to the case of a person holding 
a post with no right to it Is that the ter- 
mtna ttnn for a reason which casts a stig- 
ma on his reputation Is a punishment. I 
would add. the fact that one may not 
have a legal right to enter Into con- 
tractual relation with Government does 
not mean that he can be adjudged Ineli- 
gible to take up any Government work 
illegally. No man shall be condemned 
without being heard. In Kantilal Babu- 
lal V. H. C. Patel. (19681 1 SCWR 419= 
(AIR 1968 SC 445) Hegde, J„ on behalf 
of the Court said: 

’'Under our jurisprudence no one 
be penalised without a proper enquiry. 
Penalising a person without an enquiry 
Is abhorrent to our sense of justice. It 
Is a violation of the principles of natu- 
ral justice, which we value so much,” 
17. Reputation can be viewed both as 
an interest of personality and as an in- 
terest of substance, viz., as an asset 
"It may be granted that reputation fn 
man y respects diSers from other forms 
of property and connotes certain ideas 
Involve in the notion of ‘person’ or 

‘personality’, for it Is certainly a 

very special and rtrictly personal typa 


of asset: it has some analogies, no doubt, 
to the right of the individual to his life, 
his limbs, or his liberty, which are aU 
only ‘property’ in a aomewhat metapho- 
ric^ sense. In ^o far, however, as 

individual honour, dignity, character, and 
reputation are recognised by the law as 
proper subjects of its protection and as 
being such that any i^ury thereto en- 
titles the aggrieved party to the same 
forms of leg^ redresses as the invasion 
of proper^ strictly so called, it is pe> 
tnisfdble to consider these rights as as- 
sets, though assets of a somewhat pecu- 
liar description,'’ (Code of Actionable 
Defamation 275-276 by Spencer Bower.) 
Roscoe Pound says: 

"On the one hand there is the claim 
of the individual to be secured in his 
dignity and honour as part of his perp< 
nality in a world in which one must live 
In society among his fellow men. On 
the other hand there is the claim to be 
secured in his reputation as a part of his 
substance, Jn that in a world in which 
credit plays so large a part the confi- 
dence and esteem of one’s fellow-men 
may be a valuable asset. ('Interest of 
Personality* — 28 Harvard Law Review 
pages 445, 447.) 

At one stage of the arg\nnent It wasi 
said that as there was no publication of 
the memorandum to the outside' world, 
it was not defamatory even if it con- 
tained imputations against the petitioner,' 
But U:at was not persisted in. probably 
realising that in law publication to any 
person other than the person (subject, of 
course, to the well-lmown exception of 
fausbwd and wife) against whom the im- 
putation is made would be defamation. 
But it was submitted by the learnt 
Advocate-General that communication by 
Government to one of its subordinates 
for the purpose of protecting its own In- 
terest woiUd iu>t amount to defamadon. 

I understand the submission to 
that even though the imputation is de- 
famatory, no action for defamation 
would lie, because the Government has 
absolute or qualified privilege. I am not 
in this case concerned with the question 
whether the Government would have a 
valid plea, in a suit for damages for de- 
famation. The plea of privilege is really 
a plea of confession and avoidance. The 
plea has no relevance when the question 
is whether the Government can pass a 
proceeding casting a stigma upon the 
petitioner, without notice and an oppor- 
tunity of being heard. Nor do I 
that when a defamatory imputation b 
made by Government in a proceeding, 
the only remedy of the tarty affected b 
to sue for damages. 

These questions were considered by 
the Supreme Court of America in the 
Important case of (1951) 341 U.S 123 al- 
ready referred to. There the Attorney- 
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General of the United States claiming 
authority under the President’s Execu- 
tive Order No. 9835 included three orga- 
nisations ostensibly of a charitable nature 
in a list of groups designated by him as 
commimists. This was done without 
notice or hearing to the organisations 
concerned. This list was transmitted to 
the Loyalty Board and disseminated by 
the Board to Government departments. 
The organisations concerned sued the 
Attorney-General for declaratory and 
injtmctive reliefs. The Government’s 
motions to. dismiss the actions were 
granted by the Lower Court on ground 
of want of cause of action and standing. 
In certiorari, hy a majority of five 
Judges the Supreme Coxrrt reversed the 
decision, holding that notice and oppor- 
tunity of being heard were necessary be- 
fore designating the organisations as com- 
mimists and putting them in the list. It 
is important to bear in min d that the ac- 
tions were not for damages for defama- 
tion. 

Justice Burton said that the effect of 
the designation by the Attorney-General 
as communist was "to cripple the fimc- 
Boning and damage the reputation oi 
those organizations in their respective 
communities and in the nation” and so 
violated "complaining organisations’ com- 
mon law right to be free from defama- 
tion”. Justice Black observed: 

"Petitioners have standing to sue for 
the reason among others that they have 
a right to conduct their admittedly legi- 
timate political, charitable ^d business 
operations free from unjustified Govern- 
mental defamation. Otherwise, execu- 
tive officers could act lawlessly with im- 
punity.” 

Frankfurter, J., said that although the 
injuries asserted. in the cases do not fall 
into any familiar category, 

"the novelty of the injuries described 
in these petitions does not alter the fact 
that they present the characteristics which 
have in the past led this Court to recog- 
nize justiciability. They are unlike 
Haims which the Courts have hitherto 
found incompatible with the judicial pro- 
cess. No lack of finality can be urged. 
Designation works an immediate substan- 
tial harm to the reputations of peti- 
tioners”. 

He further said: • 

"Here, on the . other hand, petitioners 
seek to challenge governmental action 
stigmatizing them individually”. 

Douglas J., observed: 

"This is a government of. laws not of 
mm. The powers being used are the 
powers of Government over the reputa- 
tions and fortunes of citizens. In situa- 
tions far less severe or important than 
these a party is told the nature of the 
charge against him.” 
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It is strange that if a plea of official 
privilege either absolute or qualified 
were available in the case, why it was 
not set up by Counsel or dealt with by 
the Judges? The list was communicated 
by the Attorney-General to the Loyalty 
Board and disseminated by the Board 
only to the Government departments and 
agencies and stiU it was held to be defa- 
matory of the organisations concerned. 

18. As the memorandum in question 
casts a stigma on the reputation of the 
petitioner, which is both an interest of 
personality and an interest of substance, 
and as it is attended with civil conse- 
quences to the petitioner, and as it ope- 
rates as a punishment for an alleged 
irregularity, I think, the memorandum 
should have been proceeded by notice 
and an opportunity of being heard. If 
anybody were to say that Ext. P-1 is an 
administrative proceeding and so no 
notice or opportunity of being heard was 
req^ed and that no interference under 
A^cle 226 is_ possible, I would answer 
him in the high and powerful words of 
Mr. BeUoc, “you have mistaken the hour 
of the night: it is already morning”. The 
language of the Supreme Court in AIR 
1967 SC 1269, 1272 is plain: 

"It is true that the order is administra- 
tive_ in character, but even an adminis- 
trative order which involves civil conse- 
quences, as already stated, must be made 
consistently with the rules of natural 
justice after informing the first respon- 
dent of the case of the State, the evi- 
dence in support thereof and after giv- 
ing an opportunity to the first respon- 
dent of being heard and meeting and 
explaining the evidence.” 

In the case of 1967 Ker LT 1041 de- 
cided by this Court, M. S. Menon, C. J., 
after a siurvey of the recent English cases 
said that the ultimate question in the 
language of Australian Law Journal VoL 
41 page 129 is, 

"■Whether an exercise of the power 
would have a ’serious’ effect on the ap- 
plicant, and whether an exercise of the 
power was conditional on some factual 
determination or evaluation rather than 
being a completely open discretion based 
on policy.” 

That the exercise of the power here, has 
serious effect on the petitioner and is at- 
tended with civil consequences cannot 
be denied by anyone making a realistic 
approach to the situation, and I think 
the exercise of the power was also con- 
ditional on the determination of a ques- 
tion of fact, namely whether the peti- 
tioner committed any irregularity in con- 
nection with the tender, a question which 
caimot be decided by discretion based on 
policy. 

19. It is said that the petitioner has 
no right to enter into contract with ffie 
Government, and therefore a proceeding 
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debarrmg from entering into con- 
tractual relationship with the Govem- 
jment for a period of ten years Involved 
no civil consequences. In other words 
it was submitted that opporttad^ to 
enter into advantageous relationship 
with Government is nothing but a pri^d- 
lege, and a denial of a privilege for any 
reason whatsoever, cannot be attended 
'with civil consequences. 

*'Not only does the privilege concept 
often enter In the judicial moUvationa. 
but all agree that sometimes it shoitid. 
For instance, if the President discharges 
a cabinet oCBcer for singing the wrong 
tune on foreign policy, the officer clearly 
lads a "right” to continue in his pori- 
tion, and therefore he is not entitled to 
a hearing even if he denies the facts the 
President sets forth in discharging him. 
Similarly, if a Governor states facts In 
denying a pardon to a convict, no In- 
formed lawyer would be likely even to 
argue that due process entitles the con- 
vict to cross-examine those from whom 
the Governor obtained his facts, for a 
pardon is too deztrly an act of grace and 
in no sense a legal right". (See the arti- 
de "The Requirement of a Trial-Type 
Hearing” by Kenneth Culp Davis.) 

The concept of privilege, gratuity, or 
grace Is useful; we probably would In- 
vent It if our legal system were without 
it Like an indivldu^ the Government 
may make generous gifts, perform eom- 
p^onate acts of grace, legally re- 
cognise as privileges such Interests as 
deserve to be something less than I^al 
rights. A donee ought not to be allowed 
to compel the Government to make a 
gift Nor should a supplicant for an act 
of grace be permitted to coerce officers 
to make a favourable determination in 
the exercise of discretionary power. liven 
so. the Government is not and should 
not ^ as free as an individual in select- 
ing the recipients for largess. What- 
ever its activity the Government is still 
the Government and will be subject to 
restraints, inherent in its porition in a 
democratic society. A democratic Gov- 
ernment cannot lay down arbitrary and 
capricious standards for the choice of 
persons with whom alone it will deal. 

"A *privilege’ is not something to be 
dealt with lightly. Much of modem 
life, it may be said, depends on the con- 
tinued enjoyment of a ‘privilege’.” (S« 
'Summary of Colloquy on Administrative 
law* by Walter Gellhom in "The Journal 
of the Society of Public Teachers of 
Law”. June 1961, page 70 at 72). 

I have already referred to the ded- 
sien of the Supreme Court of America 
where it was held that a dtizen has the 
undoubted privilege to earn his liveli- 
hood by pxirsuing any lawful avocation 
and for that pxupose to enter into con- 


tracts. In AIR 1958 Mad 572 It was held 
that exclusion of an individual from 
public auction would have the effect of 
preventing him from purcharing goods 
ftT.d doing buriness in a lawful trade and 
in discriminating against him in favour 
of other persons. Can a modem sodcty 
happily allow a decision to be made 
which affects a person’s privilege to fol- 
low a lawful avocation in terms that are 
uncb^engeable? I think not. 

20. In the decision of the Supreme 
Court in 1964-1 SCJ 42 the question that 
fell for consideration was whether a 
person can complain of exclusion from a 
public auction of a lease of a ferry. The 
statute under consideration there, pro- 
vided that lease of the right to conduct 
the ferry must be by public auction and 
that the officer conducting the auction 
has liberty to reject any bid for reasons 
recorded by him in writing. On the 
ground that the name of the appellant 
before the Supreme Court was Included 
in a 'special list’, he was excluded from 
participating in the auction. *1116 Supreme 
Court held that the Officer was wrong in 
relying upon the 'special list’ for exclud- 
ing him from participating in the auc- 
tion as there was nothing in evidence to 
riiow bow the 'special list’ was prepared. 
The following observations of Venkata- 
rama Aiyar, J., throw some light upon 
the point in controversy. 

"He (the officer) found his name in 
the 'special list’ and straightway reject- 
ed his bid. Now, the question is whether 
on this material an order rejec^g the 
highest bid could be made under Buie 19. 
It is not and cannot be argued that the 
Special list’ Is a document falling with- 
in Section 35 of the Evidence A^ It is 
aald to be a confidential document. It 
does not appear-on what information It 
Is prepared or from what sources the 
Information is received. Nor Is anything 
disclosed as to the procedure adopted by 
the Government officers in preparing the 
list. While such lists might serve a 
purpose in guiding • Criminal Intelligence 
Department it will be unsafe to rely so- 
lely on them for deciding civil rights of 
persons. If the 'special list’ Is thus ruled 
out as not material on which an opinion 
could be formed, then there was nothing 
else on which the conducting officer 
could have rejected the offer of the 
highest bidder under Rule 19." 

The implication of the ruling, as I 
Understand it, is that a 'special list' pre- 
pared without following a fair procedime 
cannot be relied on for deciding civil 
rights. The Supreme Court said that the 
Special list’ should not have been relirf 
upon by the officer for the reason that 
there was nothing to show that it was 
prepared in accordance with the rules of 
natural Justice; and I presume that the 
Court \TOuld have held that the officer 
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would have been justified in relying 
upon it had it been prepared after notice 
and an opportunity for hearing. By pari- 
ty of reasoning. I would say that if any 
department were to rely solely upon Ext. 
P-1 and exclude the petitioner from tak- 
ing up any government work, it would 
be a grievous wrong to him. It was said, 
there was statutory obligation on the 
officer to lease the ferry in public auc- 
tion, and that that makes all the differ- 
ence between that case and this. We are 
here considering the question whether 
the Government when it calls for tendere 
from all persons can exclude the peti- 
tioner arbitrarily by a proceeding behind 
his back. The principle governing a 
public auction must apply here also. The 
question whether there is statutory obli- 
gation to hold a public auction is irrele- 
vant. 


That is clear from the ruling in AIR 
1958 Mad 572. That was a case where a 
Forest Officer excluded a person from 
participating in a public auction for sale 
of forest produce. There was no statu- 
tory obligation to hold a public auction. 
Nevertheless the learned Judges Raja- 
maimar, C. J. and Ramachandra Iyer, J., 
held that the Officer had no right to ex- 
clude him from participating in the pub- 
lic auction, as that would affect_ the pub- 
lic revenue, and would be discrimina- 
tory. The following observations of 
Ramachandra Iyer, J., are apposite; 


"It is clear that the matter can be 
looked at from two points of view; (1) 
exclusion of a member of the public from 
bidding at the public auction would un- 
doubtedly be detrimental to the public 
revenue as it not merely prevents the 
particular individual from making his 
offer but also leaves the other _ biddem 
without a rival bidder, who by his parti- 
cipation in the auction would stimulate 
higher bids. The interests of public re- 
venue therefore require that there shoiffd 
ordinarily be no such exclusion of bid- 
ders and (2) in regard to the individum 
excluded the exclusion would have the 
effect of preventing him from purchas- 
ing and doing a lawful trade in the goods 
and in discriminating against him in fa- 
vour of other people. No person _c^ 
have the fundamental or inherent right 
to bid at any public auction. _ But the 
essence of a public auction is that it 
should be open to the public and if un- 
limited power of exclusion of individuals 
from . such an auction is recognised the 
auction would cease to be a public one. 
It would, however, be open to the autho- 
rities to impose reasonable conditions re- 
garding the receipt and acceptance of 
bids and the qualifications of the bidders 


«*•••• •••••• •••••• •••••• •••••• , * « 

While we a^ee with Balakrishna Iyer, 
Jm that it is open to the Government to 
enter into contracts with whomsoever they 


please and subject to whatever condi- 
tions they may impose we are imable to 
hold that that rule can be applied to the 
case of a public auction held by the Gov- 
ernment. In such cases the interests of 
the public revenue and of the public re- 
quire that there should be no exclusion 
of bidders.” 

By parity of reasoning, I would say 
that when Government calls for tenders 
for execution of a work, there can 
be no arbitrary exclusion of a person 
from submitting his tender which might 
possibly be the lowest one, as that would 
affect the public revenue in the same 
manner as the exclusion of a person from 
public auction would affect it, by exclud- 
ing the possibility of a higher bid. 

21. It is said that Ext P-I is not an 
order but only a communication to the 
department concerned. If the memoran- 
dum embodies a decision by Government 
and was intended to be acted upon by 
the department concerned, it would be 
highly technical to found a distinction 
upon the characterisation of that decision 
as a memorandum and deny the peti- 
tioner the relief which he would have 
got, had the Government labelled the 
decision as an order and communicated 
it to him. I think, the adverse civil con- 
sequence to the petitioner is the same 
whether Government called it tweedledee 
instead of tweedledum. It might be 
remembered that in (1951) 341 U.S. 123, 
the Attorney-General communicated the 
list to the Loyalty Board and the Board 
only disseminated the list to the various 
departments and agencies. There was 
no order communicated to the organisa- 
tions concerned. Burton, J., said that, 

"It is unrealistic to contend that be- 
cause the respondent gave no orders 
directly to the petitioners to change their 
codes of conduct relief cannot be granted 
against what the respondents actually 
did.” 

I would, therefore, quash Ext P-1 and 
allow the writ petition, but in the cir- 
cumstances, without any order as to 
costs. 

22. BY COURT. Petition dismissed. 
No costs. 

BNP/D. V.C. Petition dismissed. 
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Education — Ketala Education Act (6 
of 1959), Ss. 11, 12 (2), 36 — Kerala Edu- 
cation Rules (1959), Rr. 67,_ 75 and 77 
(as amended in 1965) — Disciplinary _ae- 
tion against teachers — _ Rules constitu- 
ting original authority in OfBcers (other 
than Alanager of Schools) — Rules are 
void being repugnant to Sections 11 and 
12 (2). 1968 Ker LT 537, Approved. 

Rules 67, 75 and 77 of the Kerala Edu- 
cation Exiles 1959, as amended in 1965, 
to the extent they constitute original 
authority in officers (other than the_ Ma- 
nager of the schools) to take disciplinary 
action and to impose penalties on tea- 
chers ffiidusive of headmasters) in aided 
schools are repugnant to the proviaons 
of the Kerala Education Act and there- 
fore they are to that extent void. 

(Para 10) 

Neither Section 11 nor Section 12 (2) 
of the Act empowers the Government to 
frame Rules superseding the Manager 
and authorising departmental officers to 
Initiate disciplinary proceedings and/or 
to impose penalties. A power to pres- 
cribe general Rides and conditions for an 
Act or to give or refuse approval for a 
particular act of an authority cannot be 
construed to involve a power to oust or 
supersede the authority. Laying of con- 
ditions and ^ving of approvals relate 
only to the mode of doing a thing, and 
not to the constitution of authority to 
do the tWng. (Para 6) 

Section 12 (2) of the Act does not con- 
fer a power of dismissal on anybody: It 
only restricts the exercise of the power 
conferred elsewhere The power It con- 
cedes to “the officers” is not to Impose a 
penalty on teachers, ' but only to approve 
or disapprove the action of hlanagers in 
that regard. Section 11 of the Act, 
read, as it ought to be, with Section 15 
of the Interpretation and General Clau- 
ees Act, is the only provision in the Act 
that constitutes authority to dismiss and 
therefore to remove or reduce-ln-rank, 
or to suspend teachers of aided sdxools; 
and that authority is the Manager and 
Manager only. ^}hea the rule-making 
authority purports to confer that power 
on other authorities, it overrides the Act 
itself, which is not permitted. Rxiles 
must subserve the Act and cannot nm 
parallel to, much less, supersede it 

(Para 6) 

Even if the expression "the conditions 
of service of teachers” in S. 12 (1) woxild 
normally include ,the constitution ol 
authorities for appointment and dismissal 
of teachers, it cannot be held eo when 
the appointments and dtsmis.'xal of tea- 
tiiers have been particularly provided 
for elsewhere in the Act Itsell For be- 
tween general provisions and particular 
provisloos the TnaTims generalia spedall- 
bus non derogant and spedalia generall- 


bus derogant come to play. AIR 1966 
SC 1081 & AIR 1955 SC 188, Foil 

(Para 7) 

Cases Referred: Chronological Paras 
(1967) 1967 Ker LT 653=ILR (1967) 

2 Ker 208, V, K. Vasudevan Nam- 


boodiri v. V. IL Sarojini Aroma 11 
(1966) AIR 1966 SC 1081 (V 53)= 

(1966) 2 SCR 982. State of Punjab 
V. Haxi Kishan Sharma "4 

(1961) AIR 1961 SC 838 fV 48)= 

1961 (2) Cri LJ 1, Chief Inspector 
of Mines v. Karam Chand Thapax 5 
(1955) AIR 1955 SC 188 (V 42)= 

2955 SCR 1065, Ganpati Singhji 
V. State of Ajmer 6 


In W. A. No. 206 of 1966; 

Govt. Pleader, for Appellant: K. Chan- 
drasekharan, T. Ch^drasekhara Menon 
and K. Vijayan, (for No. 1) and N. N. 
Sxigunapalan. (for No. 2), for Respon- 
dents. 

In W. A. No. 207 of 1966: 

Government Pleader, for Appellantsj 
K. Velayudhan Nair, K. J. Joseph and 
N. R. K. Nair, for Respondent 

In W. A. No. 245 of 1966: 

Govt Pleader, for Appellants; T- C. 
tCarunakaxan and p. K, Shamsuddin, for 
Respondent 

In O. P. No. 1419 of 1967: 

S. A. Nagendran, for Petitioner, Govt. 
Pleader, for Respondents. 

MADHAVAN NAIR, J.:— On the writ 
petiUop, O. P. Ncfs. 1688 and 1903 ol 
196$, disposed of by a common judgment 
(reported in 1968 Ker LT 637). Mathew, 
J.. has held Rule 67 (1) of the Kerala 
Education Rules, 1959, "in so far as it 
auffiorises the various educational autho- 
rities and the Government to suspend a 
teacher” of an aided school to be "repug- 
nant to Section 12 (2)” of the Kerala 
Education Act 1958; and that has been 
followed by the learned Judge in 0. P. 
No. 1461 of 1966. The State challoiges 
those decisions in Writ Appeals Nos. 206. 
207 and 245 of 1966, and a Division 
Bench has referred them to a Full Bench. 
As the appeals awaited hearing, O. P. 
No. 1419 of 1967, in which a penalty of 
reductlon-in-rank imposed by a Regional 
Deputy Director of Public Instruction on 
the headmaster ol an aided school is 
challenged on ground of & like incom- 
petency, has also been posted to be heard 
along with them. It is clarified at the 
bar that the particular rules relevant to 
the O. P. are Rules 75 and 77 of the 
Kerala Education Rules. Tbu^ the ques- 
tion in these eases is the v^dity of the 
vmpcrwerment ol departments authori- 
ties to stxspend and punish teachers of 
aided schools under Rules 67, 75 and 77 
of the Kerala Education Rxiles, 1959. 

2. The abovementioned rxiles have 
been made by the Government of Kerala 
as amendments to the original rules is- 
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sued in 1959 and are published in the 
Kerala Gazette dated 2nd February, 1965. 
The mnir) controversy is about the imes 
being consistent -with Sections 11 and 12 
of the Kerala Education Act, 1958. Iffie 
learned Judge has observed that at the 
time the Act was passed, the Managers 
of aided schools had exclusive power of 
appointment, dismissal and suspension of 
teachers (inclusive of the headmaster) 
therein and that the policy of the Act is 
to affirm that pre-eidsting power of me 
Manager, subject to restrictions upon tlm 
exercise thereof mentioned in tne 
The learned Government Pleader, Sn 
KuruviUa, urges that a consideration of 
conditions before the Act may not be of 
assistance in assessing the powers of 
Managers after the Act has come m force, 
as all the Managers are now ^atuto^^ 
authorities "appointed under me Act 
and therefore having powers and disabi- 
lities as provided in the Act only. We 
find force in that submission as the 
planation to Section 7 (1) of the Act 
provides: 

“All the eidsting managers of aided 
schools shall be deemed to have been ap- 
pointed under this Act.” 

If managers are authorities appointed 
under the Act, their powers and disabi- 
lities must be only as mentioned m the 


11 and 12 of the Act 


Act. 

3. Sections 
read thus: , , , - -j j 

"11 Appointment of teachers m aided 
schools:— Subject to the ruMs and con- 
ditions laid down by the Government, 
teachers of aided schools shall be a^ 
pointed by the managers of such schools 
from amrmg persons who possess_ the qua- 
lifications prescribed under Section 10. 

12. Conditions of service of aided 
school teachers:— (1) The cond^o^ of 
service of teachers in mded schools, in- 
cluding conditions r elatin g to pay, pen- 
sion, provident fund, insurance and age 
of retirement, shall be such as may oe 
prescribed by the Government. 

(2) No teacher of an aided school 
Khali be dismissed, removed or reduced 
in rank by the manager wimout me 
previous sanction of the 
ed by the Government m this behalf, or 
placed under suspension by the mm^gCT 
for a continuous period exceeding fifteen 
days without such previous sanction. 

4. Obwously Section 11 conches the 
power to appoint teach^ to the Ivtoa- 
ger, to be exercised "subiect to toe 
and conditions laid down by the Gov- 
ernment” The argument toatm lay- 
ins down "rules and conditioiis mr tne 
appointment it is open to toe Govern- 
ment to provide that toe Manager ^ 
appoint only if the departmental auto^ 
titles do not appoint one to fiU me 
vacancy, does not commend to us. A 


like contention advanced before toe 
Supreme Court has been repelled in toe 
State of Pimjab v. Hari Kishan Sharma, 
AIE 1966 SC 1081. Gajendragadkar, C. 
J., speaking for toe Constitution Bench, 
observed thus: — 

"That takes us to Section 5 which must 
be read: — 

'5. (1) The licensing authority shall 
not grant a licence under this Act unless 
it is satisfied that — 

(a) toe rules made under this Act have 
been complied with; and 

(b) adequate precautions have been 
taken in toe place, in respect of which 
the licence is to be given, to provide for 
toe safety of the persons attending ex- 
hibitions therein, 

(2) Subject to the foregoing provisions 
of this section and to the control of the 
Government, toe licensing authority may 
grant licences under this Act to such 
persons as it thinks fit, on such terms 
and conditions as it may determine. 

(3) Any person aggrieved by toe deci- 

non of toe licensing authority refusing 
to grant a licence under this Act may, 
within sudi time as may be prescribed, 
appeal to the Government or to such 
officer as toe Government may specify 
in this behalf and toe Government or 
the officer, as toe case may be, may rnake 
such order in toe case as it or he thinks 
fit’ 

The question which we have to decide 
in toe present appeal lies within a very 
narrow compass. What appellant No. i 
has done is to require toe licensmg au- 
thority to forward to it all applications 
received for grant of licences, and it has 
assumed power and authority to deal 
with toe said applications on toe merits 
for itself in toe first instance. Is appel- 
lant No. 1 justified in assu m i n g jurisdic- 
tion which has been conferred on toe 
licensmg authority by Section 5 (1) and 
(2) of the Act? It is plain that Section 5 

(1) and (2) have conferred jurisdiction on 
the licensmg authority to d^ with ap- 
plications for licences and either grant 
thPTTi or reject them. In other words, toe 
scheme of toe statute is that when an 
application for licence is made, it has to 
be considered by toe licensmg authority 
and dealt with under Section 5 (1) and 

(2) of toe Act. Section 5 (3) provides for 
an appeal to appellant No. 1 where toe 
licensing authority has refused to grant 
a licence; and this provision clearly 
shows that appellant No. 1 is constituted 
into an appellate authority in cases where 
an application for licence is rejected by 
the licensmg authority. The course 
adopted by appellant No. 1 in requiring 
aU applications for licences to be for- 
warded to it for disposal, has really con- 
verted toe appellate authority into tiie 
original authority itself, because Section 
5 (3) clearly allows an appeal to be pre- 
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{erred by a person who is aggrieved by 
the rejection of his application for a 
licence by the licensing authority. 

It is. however, urged by Mr. Bishan 
Harain for the appellants that Section 5 
(2) confers very wide powers of control 
on appellant No. 1 and this power can 
take within its sweep the direction issued 
by appellant No. 1 that all applications 
for licences should be forward^ to it 
for disposal It is true that Section 5 (2) 
provides that the licensing authority may 
grant licences subject to the provisions 
ot S. 5 (1> and subject to the control of 
the Government, and it may be conced- 
ed that the control of the Government 
subject to which the licensing authority 
h^ to function while exercising its 
power under Section 5 (1) and (2), is 
very wide; but however wide this control 
may be, it cannot justify appellant No. 1 
to completely oust the licensing autho- 
rity and Itself usurp his functions. The 
legislature contemplates a licensing au- 
thority as distinct from the Government 
It no doubt recognises that the licensing 
authority has to act under the control ot 
the Government; but It Ls the licensing 
authority which has to act and not the 
Government itselL The result of the 
IitftrucUons issued by appellant No. 1 Is 
to change the statutory pro^'lsion of Sec- 
tion 5 (2) and obliterate the licensing au- 
thority from the Statute-book altogether. 
That, in our opinion. Is not justified by 
provlrion as to the control of Gov- 
ernment prescribed by SecUon 5 (2). 

To hold that the control of the 

Government contemplated by Section 5 
(2) wotdd justify their taking away the 
entire jurisdiction and authority from 
the licensing authority, is to permit the 
Government by means of its executive 
power to change the statutory provision 
in a substanti^ manner; and that posi- 
tion dearly is not sustainable. 

The basic fact in the scheme of 

the Act is that it Is the licensing autho- 
rity which is solely mven the power to 
ded with such appUcations in the first 
Instance, and this basic position cannot 
be changed by Government by issuing 
any executive orders, or by making 
rules under Section 9 of the Act.*' 

Section 11 of the Kerala Education Act 
specifies the authority to make appoint- 
ment of teachers ,to be the Manager of 
the school, and the authority to lay down 
the rules and condittons of such appoint- 
ment to be the Government. That Sec- 
tion does not empower the Government 
to oust the Manager and specify the au- 
thority to make the appointments to be 
some other or itself. 'We hold that under 
Section 11 of the Act the Manager alone 
has the power to appoint teachers (in- 
clusive of > headmasters) In an sided 
school. 


5. Section. 15 of the Interpretation 
and General Clauses Act 1125, as amend- 
ed by the Kerala Acts lU of 1957 and 
XXIII of 1958. which admittedly applies 
to the Kerala Education Act, reads thus: 

**Where, by any Act, a power to make 
any appointment is conferred, then un- 
less a different intention appears, the 
authority having for the time being 
power to make the appointment eh^ 
al» have the power to suspend or dis- 
miss any person appointed whether by 
Itself or any other authority in exercim 
of that power.” 

As has been observed by the Supreme 
Court in Chief Inspector of Mines v. 
Karam Chand Thapar. AIR 1961 SC 
838 at p. 843 "whatever the General 
Clauses Act says, whether as regard the 
meaning of words or as rega^ legal 
principles, has to be read Into every 
tute to which it applies." It then fol- 
lows that Section 11 of the Kenda Edu- 
cation Act has to be read along with Sec- 
tion 15 of the Interpretation and G^eral 
Clauses Act and that therefore the power 
of dismissal of teachers is also coached 
to the Managers and no others. It does 
not require a long discussion to bold that 
the powers of appointment and dismissal 
vested in an authority will include the 
power to initiate disdplinar? action "n d 
to, impose lesser punishments than dis- 
missal. as also the power of suspension 
pending enquiry Into conduct Cul licet 
quod majus non debet quod minus est 
Don licere (He who hu authority to do 
the more important act is not debarred 
from doing that of less importance). 

6. It is contended vehemently by the 
learned Government Pleader that the 
power of dismissal is not vested by the 
Act in the Manager alone, as sub-sec- 
tion (2) of Section 12 of toe Act (quot- 
ed above) prescribes his authority to 
dismiss, remove or reduce in rank or 
suspend beyond 15 days to be subject to 
"the previous sanction of the officer au- 
thorised by the Government In this be- 
half’. That sub-section does not confer 
a power of dismissal on anybody: It only 
restricts the exercise of the power con- 
ferr^ elsewhere. The power it concedes 
to rhe officers” Is not to impose a penal- 
ty on teachers, but only to app r o ve or 
disapprove the action of Mamgers in 
that regard. Section 11 of the Act. 
read, as it ought to be, with Section 15 
of the Interpretation and General Clau- 
ses Act, is the only provislm In the Act 
that constitutes authority to di«Tn!g< and 
therefore to remove or reduce in rank, or 
to suspend teachers of aided schools; and 
that authority is the Manager and Mana- 
ger only. When the rule-making autho- 
rity pxirports to confer that power on 
other authorities. It overrides the Act It- 
self, which Is not permitt^ Rules must 
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subserve the Act and cannot run paral- 
lel to, much less, supersede it. 

Ganpati Singhji v. State of Ajmer, 
AIR 1955 SC 188 seems pertinent here. 
The Chief Commissioner of Ajmer was 
empowered by the Ajmer Laws Regula- 
tion. 1877, "to make rules about the 
maintenance of watch and ward, and the 
establishment of a proper system of con- 
servancy and sanitation at fairs and 
other large public assemblies.” The 
Commissioner made a rule prohibiting 
the holding of a fair except under a per- 
mit issued by the District Magistrate, 
who was enjoined by the rule to "satisfy 
himself, before issuing any permit, that 
the applicant is in a position to esta- 
blish a proper system of conservancy, 
sanitation and watch and ward at the 
fair”, and empowered to "revoke any 
such permit without assigning any rea- 
sons or giving any previous notice”. 
When Ganapati Sin^ji, the appellant, 
applied for a permit the District Magis- 
trate replied; 

"It has been decided that as a matter 
of policy permits to hold fairs will be 
issued only to local bodies and not to 
private inffividuals. It is, therefore, re- 
gretted that you cannot be permitted to 
hold the fair and you are therefore re- 
quested to please abandon the idea.” 
live learned Judges of a Full Comt ob- 
served: 

"In our opinion, the rules travel bey-* 
ond the Regulation in at least two res- 
pects. The Regulation empowers the 
Chief Commissioner to make rules for 
the establishment of a system of conser- 
vancy and sanitation. He can only do 
tViig by bringing a system into existence 
and incorporating it in his rules so that 
all concerned can know what the system 
is and make arrangements to comply 
with it. What he has done is to leave it 
to the District Magistrate to see that 
persons desiring to hold a fair are in a 
position ’to establish a proper system of 
conservancy, etc.’ But who, according to 
this, is to determine what a prop^ sys- 
tem is: obviously the District Magistrate. 
Therefore, in effect, the rules empower 
the District Magistrate to make his own 
system and see that it is observed. But 
the Regulation confers this power on the 
Chief Commissioner and not on the Dis- 
trict Magistrate, therefore, the action of 
the Chief Commissioner in delegating 
this authority to the District Magistrate 
is 'ultra vires’. 

Further, under the fourth sub-rule of 
Rule 1 the District Magistrate is em- 
powered to revoke a permit grated 
'without assigning any reasons or giving 
any previous notice’. This absolute and 
arbitrary power uncontrolled by any dis- 
cretion is ; also 'ultra vires’. The Regu- 
lation assumes the ri^t of persons to 
hold fairs, and alt it requires is that 


those who do so should have due regard 
for the requirements of conservancy and 
samtation; and in order that they may 
Imow just what these requirements are 
CWef Conmiissioner fnot some lesser 
authority! is given the power to draw up 
rules_ stating what is necessary. 
If they are in a position to observe 
these rules, they are, so far as the Regu- 
lahon is concerned, entitled to hold their 
fair, for there is no other law restrict- 
ing that_ right Therefore, the Chief 
Commissioner cannot by Rule invest the 
District Magistrate with the right arbi- 
trarily to prohibit that which the law 
and the Constitution, not only allow, but 
guarantee. 

As these sub-rules of Rule 1 are 'ultra 
vires’, the District Magistrate’s order, 
which in effect prohibits the holding of 
the fair, is also bad; for, without the aid 
of these rules or of some other law valid- 
ly empowering him to impose the ban, 
he has no power in himself to do it.” 

The other two learned Judges of the Full 
Court also concmred with the above, 
observing: 

"The rules themselves imder which the 
permit has been asked for and with re- 
ference to which the District Magistrate 
declined to grant the permit are not 
within the ambit of the rule-making 
power. 'These rules purport to have 
been framed in exercdse of the powers 
conferred by Sections 40 and 41 of the 
Aimer Laws Regulation, 1877. Section 
40 authorises the framing of the rules: 

'for the maintenance of watch and 
ward and the establishment of a proper 
system of conservancy and sanitation at 
fairs, and other large public assemblies’. 

But the actual rules as framed 

establish a system of 'ad hoc’ control by 
the District Magistrate through the issue 
of a permit and by the vesting of other 
powers in him under the rules. These 
cannot be said to be rules which in them- 
selves constitute a system of conservancy, 
sanitation and watch and ward. Thus 
the result that is brought about is not 
within the intendment of the section 
which authorises the making of the rules. 

A system of 'ad hoc’ control of res- 
ponsible officers may, possibly be one 
method of regulating the sanitary and 
other arrangements at such large gather- 
ings. But if it is Intended to constitute 
a system of 'ad hoc’ control with rea- 
sonable safeguards, the power to naake 
rules in that behalf must be granted to 
the rule-making authority by the legis- 
lative organ in appropriate language.” 

In the light of the above dicta, we are 
clearly of opinion that neither Section 11 
nor Section 12 (2) of the Kerala Educa- 
tion Act empowers the Government to 
frame rules superseding the Manager 
and authoriang departmental officers to 
initiate disciplinary proceedings and/or to 
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imixtse penalties. A power to prescribe 
general rides and conditions ior an act 
or to give or refuse approval for a par- 
ticular act of an authority cannot be con- 
strued to involve a power to oust or 
supersede the authority. Laying of con- 
ditions and giving of approvals relate 
only to the mode of doing a thing, and 
not to the constitution of authority to do 
the thing. 

7. Much reliance was had by the 
learned Government Pleader and Shri 
Easwara Iyer on the provirions of Sec- 
tion 12 (1) (quoted above) which autho- 
rises the Government to prescribe "the 
conditions of service of teachers in aided 
schools." Even if the expresrion "the 
conditions of service of teachers" would 
normally include the constitution of au- 
thorities for appointment and dismissal 
of teachers, it cannot be held so when 
the latter matters have been particularly 
provided for elsewhere in the Act itselL 
For between general provisions and 
particular provisions the TT'a-r^m.s gener- 
alia spedalibus non derogant, and spe- 
dalia generalibus derogant come to play. 
The contention has therefore to be repl- 
ied. 

8. Shil Easwara Iyer contended that 
under the scheme of the Act and the 
Rules, the Managers are only agents of 
the Government, who pays salaries to 
and is therefore the real master of the 
teachers of the aided schools. The short 
answer to this contention is. In the 
language of the Supreme Court (Vide: 
paragraph 13 of the first dted prece- 
dent (AIR 1966 SC 1081) ) that as 
the Legislature has named the Mana- 
ger as distinct from the Government, 
and specified the Manager to act under 
rules and conditions laid down by the 
Government, it is the Manager who has 
to act and not the Government ItselL 
The fact that Section 9 directs the Gov- 
ernment to "pay the salary of all 
teachers in aided sdbools” does not mean 
that the Government can overlook the 
mandates of Sections 11 and 12 of the 
Act 

9. The learned Government Pleader 
pointed out that instances may arise 
where a Manager is not available or 
refuses to t^e disdplinary action 
against a headmaster as the two offices 
might combine in the same person or the 
Manager may be in collurion with the 
misconducting headmaster. But, provi- 
sions are in the Act and the Rules em- 
oowering the Government and Its officers 
to revise the orders of blanagers and also 
to take over management of a school 
wherein the Manager 'Tias neglected to 
perform any of the duties imposed by or 
under this Act or the Rules made there- 
under,” 

10. We hold Rules 67. 75 and 77 of 
the Kerala Education -Rules 1959. as 


amended in 1965, to the extent they con- 
etitute origuial authority in officers 
(other than the Manager of the schools) 
to take disdplinary action and to im- 
pose penalties on teachers (indusive of 
headmasters) in aided schools, repugnant 
to the provisions of the Kerala Educa- 
tion Act and therefore to that extent 
void. 

In the result, we dismiss W. A. Nos. 
206, 207 and 245 of 1966. We allow O. P. 
1419 of 1967 and quash the impugned 
order Ext, P-5, leaving the authorities 
free to transmit the enquiry reports, 
Exts. P-2 and P-3, to the Manager of the 
concerned school for appropriate action 
thereon. 

11. Before leaving this case, we 
would like to point out to the Govern- 
ment an anomaly in the matter of ap- 
pointment of teachers by Managers. In 
V. K. Vasudevan Namboodiri v. V. K. 
Sarojini Aimna. 1967 Ker LT 653, a 
Bench of this Court has held the Govern- 
ment not liable to pay salary to a teacher 
whose appointment has not been approv- 
ed by it*, and in C. R. P. No, 807 of 1964. 
Vaidialingam. J.. has held that the ap- 
pointment of a teacher imder the Kerala 
Education Rules being "subject to provi- 
sions of the Kerala Education Act" under 
which the liability to pay salary Is that 
of the Government, the Manager can- 
not be called to pay his salary. Rule 7 
of Chapter XTV (A) of the Kerala Edu- 
cation Rules directs "as soon as a tea- 
cher is appointed in a school, the Mana« 
ger shall immediately issue an appoint- 
ment order to the teacher in Form No. 
27 which runs thus: 

"Shri (name and address of 

teacher) is appointed as a per- 

manent / probationary / acting / tempo- 
rary teacher imder this management on 

a pay of Rs per mensem in the 

scale of Rs and is posted as 

............ (derignation) in the 

(name of School) from to 

Id the vacancy of who has 


As ffie teacher is given a posting as soon 
as the appointment is made in the above 
Form, he has necessarily to work from 
the specified date; and, in the normal 
co^se, the disapproval, if any, of his ap- 
pointment would be communicated to 
him only several months thereafter, 
when he has to go without a pie of re- 
muneration for the work done. This is 
an anomalous position which involves in- 
justice. It is upto the Government to 
take note of this fact and provide a limit 
of time for the Educational Officers to 
dedde on their approval of the appoint- 
ment and direct that the Manager’s ap- 
pointment of the teacher shall not take 
effect within that time, and also that if 
the refusal or approval is not intimated 
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iise and occupation and subsequent 
damages, was filed on 13-8-1958. 

3. At the time the sxiit was filed, the 
C. P. and Berar Letting of Houses and 
Rent Control Order, 1949 was in force. 
The Madhya Pradesh Accommodation 
Control Act, 1955 was applied to tMs 
region with effect from 1-1-1959. At the 
time the suit was filed, it was neces- 
sary to obtain the permission of the Rent 
Controller to determine the tenancy, as 
required by Clause 13 of the C. P. and 
Berar Letting of Houses and Rent 
Control Order, 1949. But ^e present smt 
was ffled without obt ain ing any such 
permission. 

4. The tenant’s defence was that the 
sale in favour of the plaintiffs was voim 
as one of the vendors was_ a minor ^d 
the permission of the District Judge had 
not been obtained. Therefore, accordmg 
to him, the plaintiffs did not become his 
landlords and, therefore, they could not 
sue either for eviction or for clauning 
arrears of rent. 

5. The learned Judge of the trial court 
dismissed the suit mainly on the ground 
that no permission of the Rent Contrm- 
ler had been obtained and, therefore, me 
suit itself was not tenable. On the other 
hand, the learned appellate Judge ex- 
pressed the opinion that Section 8 of me 
Hindu Minority and Guardianship Act, 
1956 was attracted, and for want of per- 
mission of the District Judge for me smd 
sale, title did not vest in the pl ain t iff s 
and consequently, they could not become 
landlords of the defendant. In that ''ue^ 
the trial Court’s decree, dismissing me 
suit, was upheld. 

6. In the present appeal it is urged by 
the learned counsel for the appellants 
that S. 8 of the Hindu Minority and 
Guardianship Act, 1956 is not at aU at- 
tracted with reference to the joint in- 
terest of a minor in the jomt family 
property. Therefore, no permission of the 
District Judge was necessary, as the pro- 
perty was not the exclusive propei^ of 
the minor. So far as this contention ^ 
concerned, I am in agreement with the 
suggestion of the learned counsel for the 
appellants. Section 8 of the Act does not 
apply to the joint interest of a minor in 
a family property which the manager is 
competent to dispose of imder the gene- 
ral provisions of the Hindu Law, narne- 
ly, for the benefit of the minor or for 
family need etc. Thus, there can be no 
doubt that the learned Appellate Jiwge 
was 'wrong in holding 'that 'the plamtiffs 
did not become the landlords for wmt 
of permission of the District Judge under 
S. 8 of 'the said Act. 

7. Further, the view expressed by fte 
learned Judges of 'the Courts below mat 
the M. P. Accommodation Con'trol Act, 
1955, was inapplicable to the present case, 
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is also clearly erroneous, in "view of the 
pronouncement of a Full Bench of this 
Court in Shyamlal v, Umacharan, 1960 
MPLJ 1002 :(AIR 1961 Madh Pra 49) 
(FB). The M. P, Accommodation Control 
Act, 1955 was applied to this region 'with 
effect from 1-1-1959 and consequently 
the suit filed 'without the permission of 
the Rent Controller could not be consi- 
dered to be defective Even before that, 
it was open to the landlord to file a suit 
or to determine the tenancy of the tenant 
without the permission of the Rent Con- 
troller. Such determination "was not ren- 
dered void or sxiit did not become un- 
tenable even imder the law in force at 
that time. But at the most, the landlord 
rendered Viimself liable for a prosecu- 
tion for contravention of Clause 13 of 
the C, P. and Berar Letting of Houses 
and Rent Control Order, 1949. That has 
been the view of the Court expressed in 
a series of cases, I find it unnecessary to 
refer to 'them. 


8. However, during the pendency of 
the suit, the M, P. Accommodation Con- 
trol Act, 1955 came into force and con- 
sequently any provisions of 'the Trans- 
fer of Property Act, which would come 
into conflict 'with the provisions of the 
new Act, would not be operative. Only 
such provisions of the Transfer of Pro- 
perty Act as do not come into conflmt 
with the pro'visions of the new Act, 
would continue to re ma i n in force. Sec- 
tion 4 (f) of the new Act provided for 
a ground for eviction that 'the tenant 
has renounced his character as such or 
denied the title of the landlord md the 
latter has not waived his right. Section 
111 (g) of the Transfer of Property Act 
provides that a lease of immoveable pro- 
perty determines — 


"by forfeiture: that is to say, — (1) jn 
:ase the lessee breaksan epress condi- 
ion which provides that, on breac* 
hereof, the lessor may re-enter; or (2) 
n case the lessee renounces his charart^ 

IS such by setting_ up a titie m a ttod 

lerson or by damung title m himself . 
rherefore, to the extent that th^econd 
Clause of section 111 (g) of the ^anrfCT 
if Property Act comes into conflict vntn 
section 4(f) of the Act. it wiR rtand 
abrogated and it is only, section 4 (f) oi 
the Act, which vnll be avafiable to the 
SpeUaiits after 1-1-1959. ' and no decree 
codd be passed by the Courts below un- 
less one of the grounds sechon 4 

of the M. P. Accommodation Control Acx, 
1955, was made out. 

9. This brings us to tiie 
ther a case under section 4 (f) of tne 
Act was at aU made out and consequent 
& whither the appeU^ts w^e 
to evict the respondent tiiat 
In this connection it is to be^ote 
by virtue of section 116 of tne 
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Evidence Act, a tenant is estopped from 
denying the title ot his landlord at the 
time the lease is given. That only provi- 
des for a restricted kind of estoppeL 
There may be other kinds of estoppel 
which might operate and which have 
been applied by the Indian Courts on 
principles of equity, justice and good 
consaence. This is clear from the pro- 
nouncement of their Lordships of the 
Privy Council in Kumar Krishna Prosad 
v.Baraboni Coal Concern, Ltd.. AIR 1937 
PC 251. It may be pertinent to reproduce 
the observations of their Lord^ps to the 
following effect 

"The section does not deal or profess 
to deal with all kinds of estoppel or oc- 
casions ot estoppel which may arise be- 
tween landlord and tenant. It deals with 
one cardinal and simple estoppel and 
states it first as applicable between land- 
lord and tenant and then as between 
Ucencer and licensee, a distinction which 
correspond to that between the parties 
to an action for rent and the parties to 
an action for use and occupation. Whe- 
ther during the currency of a term the 
tenant by attornment to A, who claims 
to have the reversion, or the landlord 
by acceptance of rent from B, who claims 
to be entitled to the term Is estopped 
from disputing the claim which he has 
once admitted are important questions, 
but they are instances of cases which are 
outride section US altogether: and it 
may well be that as la English law the 
estoppel In such cases proceeds upon 
somewhat different grounds and is not 
wholly identical In character and in 
completeness with the case covered by 
the section. The section postulates that 
there Is a tenancy still continuing, that 
it had its beginning at a given date from 
a given landlord. It provides that neither 
a tenant nor anyone claiming through a 
tenant shall be heard to deny that that 
particular landlord had at that date a 
title to the property. In the ordinary 
case of a lease Intended as a present 
demise which is the case before the 
Board on this appeal — the section ap- 
plies against the lessee, any assignee of 
the term and any sub-lessee or licensee. 
What all such persons are precluded 
from denying is that the lessor had a 
title at the date of the lease and there 
is no exception even for the case where 
the lease itself discloses the defect of 
title. The principle does not apply to 
disentitle a tenant to dispute the deriva- 
tive title of one who claims to have since 
become entitled to the reversion though in 
such cases there may be other grounds of 
estoppel, e.g. by attornment, acceptance 
of rent. et& In this sense it is true 
enough that the principle only applies 
to the title of the landlord who let the 
tenant In’ as distinct from any other per- 
son claiming to be 'reversioner. Nor does 


the principle apply to prevent a tenant 
from plea^ng that the title of the origl- 
oal lessor has since come to an end,” 

10. Therefore, what a tenant cannot 
be permitted to do is to deny the titlej 
of the original lessor. Similarly, he can-j 
not be permitted to deny the derivativel 
title of a reversioner if he has attorned 
to him. However, if he has not attorned 
to him or if he has not paid any rent 
to him, he can certainly deny the deriva-j 
tive title of a reversioner. To this extent,! 
their Lordships of the Privy Coundlj 
have laid down that a tenant can deny] 
the title within these permissible limits.] 
Similarly, he can also contend as against 
the original lessor that he has ceasH 
ed to be his landlord because ofl 
some subsequent transfer. These, id 
my opinion, are the permissible limits] 
where the estoppel will not be ap-J 
piled as against the tenant The quee-] 
tion is whether a tenant denying the] 
title of the landlord within the permis-j 
sible limits, as indicated by their Lord-| 
ships of the Privy Council should bej 
made to suffer by a forfeiture of his ten- 
ancy. There can be no doubt that if a tenant 
denies the title of his landlord outride 
the permissible limits, he should forfeit] 
his tenancy, as he cannot be permitted 
to deny his landlord's title unless he has ^ 
delivered back possesrion to the land- 
lord openly. But can It be said that he 
should suffer the penalty of forfeiture 
even though his denial is the per- 

missible limits where the principle o!' 
estoppel cannot be applied agaij^ him? 

IL in this connection, a Division 
Bench of the Calcutta High Court In 
Abdulla V. Md. Muslim, AIR 1926 Cal 
1205 laid down that the denial of the 
light ot an assignee from the original 
lessor by the tenant would not work 
a forfeiture of the tenancy. Of course 
the learned Judges did not refer to the 
previous decisions, but evidently the 
reasoning of the sat'd Division ^nch 
would, in my opinion, be in consonance 
with the ratio deadendl of the observa- 
tions of their Lordshios of the Privy Coun- 
dl in AIR 1937 PC 251 (supra). I fail to see 
as to why a tenant who denies the 
title of the assignee or the reversioner 
within the permissible limits should be 
made to suffer the penalty of forfeiture. 

E quite conceive the situation where the 
tenant denies the title beyond the per- 
missible limits. 

12. In this connection, I may furth» 
refer to another Division Bench case of 
the Allahabad High Court in Prag Narain 
V. i^dlr Bakhsh. (1913) ILR 35 All 145, 
where the Division Bench was concemw 
with the question as to the denial of the 
l^dlord's title on the part of the tenant 
^e learned Judges laid down that the 
denial of bis landlord's title by a ten^it 
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In order to work a forfeiture under sec- 
tion 111 (g) of the Transfer of Property 
Act, must be an unequivocal and un- 
ambiguous denial; mere non-payment of 
rent or even the mortgaging of the pre- 
mises as belonging to the tenant does not 
necessarily constitute such a denial. Ac- 
cording to the learned Judges, the 
second requirement of the Section is 
that the landlord should exercise his 
option in tmequivocal terms electing to 
forfeit the tenancy. In the present case 
•what the respondents did was to cast a 
doubt on the title of the appellants in 
view of the fact that one of the ven- 
dors of the appellants was a minor and 
the respondents felt that permission of 
the District Judge for effecting the sale 
was necessary. As such, the respondents 
never claimed that the title vested in 
them or they had in unequivocal terms 
denied the title of the landlord. But 
what they did say was that the trans- 
fer in favour of the landlord may be 
defective for want of permission from the 
District Judge under the Hindu Mino- 
rity and Guardianship Act, 1956. 

13. As such, it is clear that even if it 
were to be assumed that the appellants 
might be entitled to forfeit the tenancy 
on account of the denial of title, the 
same was not unequivocal, as laid down 
by the said Division Bench of the Al- 
l^abad High Court. 

14. However, the learned counsel for 
the appellants invited our attention to the 
observations of Chaturvedi J. in Ramdas 
V. Shree Ram, AIR 1953 All 797. The 
learned Judge, however, did not accept 
the view of the Division Bench of the 
Calcutta High Court in AIR 1926 Cal 
1205 (supra) for the reason that no au- 
thorities had been cited in support of 
the proposition. Therefore, in the opinion 
of the learned Judge, this was the only 
case laying down that proposition. The 
learned Judge further felt that the two 
English decisions, namely, Jones v. Mills, 
(1861) 142 ER 664 and Doe v. Long, (1841) 
173 ER 1 047 were contrary to the view 
expressed by the Division Bench of the 
Allahabad High Court. No doubt these 
two English cases lay down the proposi- 
tion that there can be forfeiture of ten- 
ancy if the tenant denies the derivative 
title of a reversioner. To that extent I 
am certainly in agreement with the view 
of Chaturvedi J. But these cases also do 
not lay down that if the tenant denies 
the derivative title within the permis- 
sible limits, even then his tenancy will 
be liable to be forfeited. Therefore, with 
due respect to the learned Judge, I am 
unable to read the observations in the 
two English cases in that light. There- 
fore, I would prefer the view of the 
Division Bench of the Calcutta High Court 
inAIR 1926 Cal 1205 (supra), which is in 
consonance with the ^ew as expressed In 


fShrivastava J.) M. P. 35 

fte Privy Council case of AIR 1937 PC 
251 (supra) to the effect that to a 
limited extent only a tenant can chal- 
lenge the derivative title of a reversioner 
or an assignee. To that extent which 
IS permissible, the principle of forfeiture 
of the tenancy cannot be applied on ac- 
count of such denial. If it were to be 
applied as was the view expressed by 
Chaturvedi J., I feel that it would be 
enlarging the scope of section 111 (g) of 
me Transfer of Property Act unwarranted- 
ly. It is to be noted that it is a penal 
provision and its operation ought to be 
^^stricted to the restricted wording of 
the Section and not beyond it. For this 
reason, with due respect to the learned 
Judge, I would prefer to follow the view 
of the Division Bench of the Calcutta 
High Court in AIR 1926 Cal 1205 (supra). 
Therefore, if there could be no forfeiture 
of the respondents’ tenancy, even the 
ground under S. 4 (f) of the M. P. Accom- 
modation Control Act. 1955 was not 
made out; and consequently the appeJ- 
lante were not entitled to a decree in 
their favour under that Section. In view 
of the opinion expressed by me above, 
it is unnecessary to consider the other 
questions with reference to the validity 
of the notice of forfeiture or whether the 
question that a notice for forfeiture was 
necessary or whether the quit notice 
under section 106 of the TVansfer of Pro- 
perty Act was necessary. But there can 
be no doubt that the tenancy under the 
circumstances was not liable to be for- 
feited under section 4 (f) of the M. P. 
Accommodation Control Act, 1955. No 
other ground having been alleged and 
proved against the plaintiffs, the suit in 
my opinion was rightly dismissed. There- 
fore, I uphold that decree, though on dif- 
ferent grounds. 

15. As a result, this appeal fails and 
Is accordingly dismissed. But in view of 
the fact that the matter was not very 
clear and the new Act came into force 
during the pendency of the suit, I direct 
that there shall be no order as to the 
costs throughout. The decree of the 
Courts below in the matter of costs, will 
stand modified to that extent 

Leave for filing Letters Patent Appeal 
is refused, 

BDB/D.V.C. Appeal dismissed, 
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(A) Civil P. C. (1908), Ss. 11 and 47— 
—Res judicata — Applicability to execu- 
tion proceedings — Principle applies to 
execution proceedings — Finding given 
at one stage cannot be challenged at any 
later stage of the same proceedings. 

(Para 12) 

(B) Civil P. C. (1908), Ss. 10, 11 and 47 
^ Null and void decree — Effect of. 

Where there is inherent lack of juris- 
diction from the initial stage, subsequent 
proceedings taken by such a Court axe 
void and the decisions of such a Court do 
not operate as res judicata; 

Where the Court has jurisdiction.^ a 
wrong decision by the Court on a point 
of law or fact Is binding on the parties; 

The doctrine of res judicata operates in 
respect of a dedsion of an executing 
Court in other proceedings as well as in 
the subsequent stages ol the same pro- 
ceed^s; 

The principle of constructive res judi- 
cata alM applies to execution proceedings 
and 3 judgment-debtor, who might and 
ought to have raised a defence at the 
appropriate stage, fails to do so. is pre- 
cluded from urging such a defence at 
any subsequent stage of the proceedings; 
and 

Where the Court has power to dedde 
the question of jurisdlctlan arising from 
the Interpretation or the applicability of 
a statute, even an erroneous dedsion Is 
binding on the parties. AIR 1954 SC ^0 
and AIR 1943 Bom 288 and AIR 1958 
Madh Pra 100 and AIR 1952 Nag 275 and 
(1901) ILR 25 Bom 337 (PC) and AIR 
1933 SC 65 and AIR 1962 Pat 72 (FB) 
and AIR 1958 Andh Fra 1 (^) and AIR 
1938 Pat 427 and AIR 1966 SC 1061, ReL 
(Para 16) 

(O T. P. Act a882), S. 60 — Lessor of 
mortgagor can redeem if enforcement 
is songbt against leasehold rights. AIR 
1947 Nag 210. ExpL (Para 18) 

(D) ava P. C. (1908), S. 47 — Question 
of jurisdiction — Power of Civil Court 
and of Tribnnal with limited jurisdiction 
— Distinction — Question whether S. 28 
of ni. P. Abolition of Proprietary Bights, 
Estates, Mahals and Alienated Lands Act 
applies — Executing Court, held, bad 
jurisdiction to decide. 

There exists a distinction between Tri- 
bunals of limited jurisdiction and a civU 
Court. A Tribunal cannot give Itself 
jurisdiction by deciding juri^ctional 
facts wrongly unless power has been 
^ven to it to decide such jurisdictional 
facts. There are no such limitations on 
the power of a Civil Court and It must 
dedde itself all matters which arise 
before it, including questions about Juris- 
diction. Where the decree-holder and the 
judgment-debtors hold different views 


about the implications of Section 28 of 
the Abolition Act and if the matter has 
bteen raised by them before proceeding 
further witii the execution, the matter 
falls squarely within the ambit of Sec- 
tion 47, Civil Procedure Code, and the 
question of executabili^ of the decree 
cannot be left undecided. (Para 211 
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SHRIVASTAVA, J.: This judgment 
governs the disposal of twelve Letters 
Patent Appeals Nos. 8, 9, 11, 12, 13, 14, 15, 
17, 19, 20, 21 and 22 of 1963 which have 
all been filed against the order of Sheo- 
dayal, J. allowing the several appeals 
filed by the respondents. 


2. In order to appreciate the poinfe 
raised in support of the appeals, it is 
necessary to state the facts in some de- 
tail. Chatmbhuj and Sewaram ^ecuted 
two simple mortgage deeds on^9-19M 
and 30-6-1927 in favour of Pyarelai, 
Eamlal and Motilal mortgagmg their pro- 
prietary rights in vfflage Jerwans alo^ 
with the homefarm (sir and khudk^tj 
lands. In the second mortgage bond, 
they had agreed to the condition that 
they would not lease out the homefaim 
lands. In spite of this agre^ent, they 
leased out the khudkasht lands to se^ 
ral persons. The mortgagors md 
gasees have been succeeded by their 
legal representatives but it is not nece^ 
sary to give details. We shall refer to 
the mortgagees as _ creditor, the mort- 
gagors as principal judgment debtomand 
the lessees as lessee-judgment-debtors.^ 

3. The creditors instituted Civil Smt 
No. 5-A of 1943 in the Court of Addi- 
tional District Judge, Sagar, on the ^^^is 
of the two mortgage deeds impleadi^ 
the debtors and the lessees of khudkasht 
lands.- On 9-4-1946, a prelimmairdecree 
was passed for sale of the properties m- 
duding the khudkasht lands; but it was 
stated in the decree that the less^s hM 
no right to redeem and were discharged. 
One of the lessees went up m apped 
on the ^ound that the lands could be 
validly leased out by the proprietors in 
the course of village manage m e n t but 
this contention was negatived on account 
of the express covenant to the contrary 
in the second mortgage deed. Anomer 
contention that the lands were proteded 
under section 43 of the M. P. Abohfaon 
of Proprietary Rights^ Act (hero^er 
referred to as "the Abolition Act* ) was 
also rejected. 


4. On 25-1-1950, a final decree was 
passed for sale of the village and the 
lands. On 21-4-1950, the mortgagees ap- 
plied for execution and steps were taken 
to sell the lands. In the_ meantime, me 
Abolition Act had come in force on 31- 
3-1951. The debtors and the creditors ap- 
plied. for settling the debt under section 
19 of the Abolition Act. The Claims Offi- 
cer reduced the debt from Es. 48,891-00 
to Es. 39,615-00 and declared that me 
balance of the debt remaining after adju- 
sting Es. 6954-00 paid as compensation 
to the creditors shall be recoverable 
from the sale of the lands in the hands 
of the lessees. 


5. _ On 4-12-1952, the decree-holders 
applied for continuing the execution sale 
only against the lands held by the 
lessees for the reduced amount of the 
debt. Objections to the execution were 
filed by some of the judgment-debtors 
under Section 47, Civil Procedure Code, 
that the executions could not be pro- 
ceeded with _ according to the provisions 
of the Abolition Act. These objections 
were by the principal debtors Sunderlal 
and Sewaram (IV^c. Judicial Case No. 26 
of 1953), lessee judgment-debtor Kishan- 
chandra Sharma (Misc. Judicial Case 
No. 35 of 1953) and other lessee judg- 
ment-debtors, Udaisingh, Eamdin, Gore- 
lal, Eewa, Eandhire, Parma and Pyare- 
lal (Misc. Judicial Case No. 38 of 1953). 
All these objections were rejected by the 
executing Comrt. The execution was pro- 
ceeded with and the lands were sold to 
several auction purchasers. The sales 
were confirmed. 


6. Appeals were filed in the High 
Court by the judgment-debtors, Simden- 
lal and Sewaram (Misc. Appeal No. 49 
of 1954), Krshanchand Sharma (Misc. Ap- 
peal No. 59 of 1954), and Pyarelai (M. A. 
No. 127 of 1954) against the order of 
the executing Court rejecting their ob- 
jections, Other judgment-debtors did not 
appeal. All these appeals were decided 
by Tare J, who held (i) that the sir lands 
could not be sold; and (ii) that the exe- 
cution could proceed so far as the sale 
of Khudkasht lands in the hands of the 
lessees were concerned. Against the deci- 
sion of the learned single Judge, only 
Kishanchandra Sharma went up in Let- 
ters Patent Appeal; Kishan Chand 
S^rma v. Mrt. Eani Bahu, LPA 
No. 80 of 1958, D/- 30-7-1960 (Madh 

Pra) which was allowed. It was held 
that it was necessary for the creditors 
to obtkin a fresh preliminarr decree 
imder section 28 of the Abolition Act, 
and they could not proceed with the 
execution of the earlier final decree. 


7. This led to several applications by 
the judgment-debtors for re^tution of 
the properties sold in execution of the 
decree. These applications were based on 
the contention that the execution was a 
nullity and the auction sales were hence 
void. The applicants also claimed mesne 
profits. The executing Court allowed resti- 
tution of the lands but rejected the prayer 
for mesne profits. The auction-purch^em 
came up in appeal in the High 
and the several appeals were allowed^ by 
Sheodayal J. holding _ that the auction- 
purchasers were entitled to retam the 
lands and there could be no restitution 
Against these decisions, the present Let- 
ters Patent Appeals haw been fded by 
the judgment-debtors. The details about 
the appeals are as below; 
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17/63 Sunderlal and Sewaram— prin- For restitution ol the lands. • 

cipal judgment-debtors 

19/63 Kishoriial — lessee-judgment- " 

debtor 

9/63 Pyarelal — prindpal judgment- For restitution of the lands, 
debtor 

15/63 Pyarelal — principal judgment- For mesne profits, 
debtor 

8/63 Kunj Biharl — lessee-judgment- For restitution of the lands, 
debtor 

11/63 Kunj Biharl — lessee-judgment- For mesne profits, 
debtor 

22/63 Kailash — lessee-judgment-deb- For restitution of the lands, 
tor 

12/63 Kailash and Smt Gajrani— • For mesne profits, 

lessee-judgment -debtors 

20/63 Mahendra Kumar Sharma — For restitution of the landg. 
lessee-judgment -debtor 

14/63 Mahendra Kumar Sharma — For mesne profitSL 
lessee-judgment-debtor 

21/63 Kashiprasad — lessee-judgment- For restitution of the lands, 
debtor 

13-63 Kashiprasad — lessee-judgment- For mesne profits, 
debtor 


8. At this stage, it would be conve- 
ident to refer to the provisions of the 
AlwUtion Act which are relevant to the 
controversy between the parties. Sec- 
tion 17 defines "secured debt" as a debt 
secured by the mortgage ol the proprie- 
tary rights divested under S. 3. Sec 19 
gives right to the proprietor and the 
creditor to apply to the Claims Officer 
for d^enaiaalioa ol the debt Section 20 
provides for stay of proceedings for re- 
covery of such debt pending determina- 
tion by the Claims Officer. Under sec- 
tions 24 and 27. the Claims Officerpasses 
an order declaring the amount due and 
the property remaining encumbered for 
the debt 

9. Then follows Section 28. which 
provides for recovery of the amount as 
follows: 

"Any creditor In whose favour an 
order under Section 27 has been passed 
may within one year apply to the Civil 
Court for passing a preliminary decree 
for sale of the encumbered property and 
the Civil Court shall accordingly pass a 
|»eliminarv decree for sale fixing sud» 
time for payment as it may deem fit". 
The only other section to which refer- 
ence is necessary is section 33 which 
states 

"The Jurisdiction of the Civil Court 
shall, except as otherwise provided in 
this Act .be barred In respect of — 

(a) 

Ic) the recovery of any secured debtor 
claim determined under Section 24 except 
In the manner pnndded for in Section 28”. 

10. In the instant case, the debt was 
detennined by the Claims Officer and he 
bad further declared that the lands 


remaining encumbered for the determin- 
ed amount were the tods held by the 
lessee-judgment'debtors. 

11. The learned single Judge did not 
consider it necessary to enter into the 
merits of the case as he was of the view 
that the applications for restitution were 
barred by the rule of res judicata and 
also by limitation. Ihe question of res 
judicata arose because it was held by 
the executing Court that the execution 
proceedings could continue and it was 
not open to the judgment-debtors to 
raise the point again. It was held that 
the proceedings which continued till the 
dedrion of the Letters Patent Appeal 
were binding on the judgment-debtors', 
but the auction-purchasers could not be 
prejudiced because the view of the exe- 
cuting Court was not upheld In appeaL 
One reason for holding that the auction- 
purchasers were not bound by the deci- 
sion In Letters Patent Appeal was that 
the auction-purchasers were not made 
parties to the appeal. On the question of 
limitation, the learned Judge held that 
Artcle IBl of the Limitation Act ar> 
plied and the applications were barred by 
time as they were filed more than three 
years from the date on which the judg- 
ment-debtors lost possession. 

12. On the question of res judicata, 
theleam^ counsel /orthe appellants did 
not dispute the position that the doctrine 
of res ludicata applies to execution pro- 
ceedings also and a finding given at 
one stage of the proceedings cannot be 
challegned at any later stage of the same 
proce^ngs. It was. however, contend- 
ed that Section 30 of the Abolition Ad 
created an absolute bar to the execu- 
tion of the decree and aU pro ceed i n gs of 
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the execution Court including the auc- 
tion sales were, therefore, void. As the 
finding of executing Court was without 
jurisdiction, it did not operate as res 
judicata. It was further contended that 
those judgment-debtors, who did not file 
any objection before the executing Court, 
were not bound by the decision and the 
doctrine of constructive res judicata 
could not be applied to their case. The 
learned counsel pressed the conten- 
tion of want of jurisdiction to the ex- 
treme contending that all decisions in- 
cluding the one in the Letters Patent 
Appeal in which the order of the exe- 
cuting Court was set aside were without 
jurisdiction and bind no one. They want- 
ed the point to be decided afresh urging 
that the decision of that Letters Patent 
Appeal be treated as a precedent only. 

13. The crucial point which has to be 
decided in the case is whether the execu- 
ting Court was competent to decide the 
queistion of jurisdiction to proceed with 
the execution. If there was lack of in- 
herent jurisdiction to do so, all further 
proceedings would be void. However, if 
it could decide the matter, a wrong 
decision by the Court would not matter. 
The parties would still be bound by it 
until it was set aside by the superior 
Courts. In that event, the auction sales 
will be with jurisdiction in spite of the 
contrary decision in the Letters Patent 
Appeal and cannot be set aside. Before 
we take up this point for decision on the 
facts of the case it wiU be helpful to 
refer to the several decisions cited at the 
Bar in support of the rival contentions. 

14. The following cases were cited on 
behalf of Hie appellants: 

(i) In Kiran Singh v. Chaman Paswan, 
AIH 1954 SC 340. this is what was said 
about the effect of a judgment suffering 
from want of jurisdiction: 

"... Jt is a fundamental principle 
well established that a decree passed by 
a Court without jurisdiction is a nullity, 
and that its invalidity could be set up 
whenever and wherever it is sought to 
be enforced or relied upon, even at the 
stage of execution and even in collateral 
proceedings. . 

(ii) In Karashiddayya Shiddayya v. 
Shree Gajanan Urban Co-operative Bank 
Ltd., AIR 1943 Bom 400. it was held- 
that once a decree has been found to be 
a nullity, all proceedings taken in exe- 
cution of it are also null and void. In 
that case, the award of the Registrar, 
Co-operative Societies was held to be 
without jurisdiction and the sale held in 
execution of such an award was held to 
be void. 

(iii) In Surajbai v. Sadashiv Jugal 
Kishore, AIR 1958 Madh Pra 100, it was 
held that the decision of ci^H Coiurts 


deading the question of validity of an 
adoption was not binding as the matter 
was excluded from the jurisdiction of 
civil Courts under Section 99 of the 
Jagirdar Manual of the former Holkar 
State. Any decision by the civil Court 
could not operate as res judicata as it 
was not a decision of a coiut of compe- 
tent jurisdiction. 

(iv) In Laxmichand Nanhulal v. Mt. 
Sunderabai. AIR 1952 Nag 275, the 
difference between want of jurisdiction 
and a wrong decision given when Court 
has jurisdiction was explained. It was 
observed that the question whether the 
Coimt has jurisdiction or not has to be 
decided _ with reference to the initial 
assumption of jurisdiction. It was stat- 
ed tiiat if the Court has no jurisdiction, 
all its orders are nullities. In that case, 
decision of the executing Court on the 
application of a stranger under Sec- 
tion 144, Civil Procedure Code, was held 
to be without jurisdiction as no notice 
was given to the decree-holder who was 
affected by the order. 

15. The following decisions were relied 
on on behalf of the respondents. 

(i) In Malkarjun v, Narhari, ILR 25 
Bom 337 (PC), notice was served on a 
wrong representative of the deceased 
judgment debtor and in spite of the state- 
ment of the legal representative that 
there were preferential heirs, the execut- 
ing Court held that he could represent 
the estate and execution was proceeded 
with. Their Lordships observed: 

. . .In doing so, the Court was exer- 
cising its jurisdiction. It made a sad 
mistake, it is true; but a Court has juris- 
diction to decide wrong as well as right. 
If it decides wrong, the wronged party 
can only take the course prescribed by 
law for setting the matters right and if 
that course is not taken the decision, 
however wrong, cannot be disturbed. . 
Ultimately, the sale held was not dis- 
turbed. 

(ii) Mbhanlal V. Benoy Kishna, AIR 
1953 SC 65. In this case, the following 
observations in para 25 are pertinent: 

"There is ample authority for the pro- 
position that even an erroneous decision 
on a question of law operates^ as 'res 
judicata’ between the parties to it. Tlie 
correctness or otherwise of a judicial 
decision has no bearing upon the ques- 
tion whether or not it operates as 'res 
judicata’. A decision in the previous exe- 
cution case between the parties that the 
matter was not within the competence of 
the executing Court even ftough errone- 
ous is binding on the parties." 

The view taken by the Patna High Court 
inMahadeo Prasad v. Bhagwat Narain 
Singh, AIR 1938 Pat 427 that the prin- 
ciple of constructive res judicata is ap- 
plicable to execution proceedings was 
cited with approvaL In this case, the 
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question of the validity of execution 
proceedings was objected to by the judg- 
ment-debtor on the ground of want of 
sanction of the Collector under a special 
Act The objection was not expressly 
decided but the execution was proceeded 
with. It was hdd that as the point was 
raised, and although it was not decided, 
it was res judicata by reason of Expla- 
nation 4 to Section 11. 

fiii) S. Venkataseshayya y. Virayya, 
AIB 1958 Andh Pra 1 (FB). In this case, 
service inam lands were sold In execu- 
tion without an objection by the judg- 
ment-debtor; although sale of such lands 
was prohibited under a spedal law. It 
was held that the judgment-debtor was 
precluded from challenging the auction 
sale as it vras a defence which he might 
and ought to have raised in execution pro- 
cee ding s We may refer to the following 
observations particularly, 

. The prindple that where a 
EtaWte confers on a Tribunal jurisdiction 
subject to a condition, it cannot clutch at 
jurisdiction by deciding wrongly the exist- 
ence of that condition, has no applica- 
tion to the decision of a court In regard 
to questions that legitimately arise for 
dedsion in the course of a cult main- 
tainable therein. If so much Is conceded, 

1 do not see any reason why the prin- 
ciple of constructive res judicata cannot 
be Invoked in regard to the dedsion of a 
Court in such a suit. Explanation IV to 
Section 11 does not Impose any such 
Umitattos. , . 

(iv) Baijnath Prasad Sah v. Ram- 
phal Sahni, ' AIR 1962 Pat 72 (FB). 
In this case, lands which could 
not be sold in execution on account of 
provisions in a special Act were sold. 
The judgment-debtor did not raise 
any objection to the sale. It was 
held that the executing Court Impliedly 
decided the point against him and he 
was debarred from challenging the vali- 
■iifcy iift; 'Trirs 'cs ‘vteh "was addt; 

“ Though a transaction Is void 

If a certain provision of law applies, it 
is for the Court to dedde whether tiiat 
provision is applicable. Once a competent 
Court has given a decision, bolding ex- 
pr^ly or by implication, that that pro- 
vision of law is inapplicable and the 
transaction is not - void, that decision 
operates as res judicata between the par- 
ties. So also ii/an order of the Court is 
deemed to have ' decided the question, 
the order is binding upon the parties.” 
After referring to the several decisions 
relevant to the question, SahaiJ. observ- 
ed: 

" It is immaterial whether the 

sale of the lands in question is void or 
voidable because we have to conrider. 
at present, the consequences of the 


judgment-debtor not having raised the 
objection before the sale when he might 
and ought to have raised It In accord- • 
ance with the views which I have ex- 

E *essed, I hold that the judgment-debtor 
barred by the principle of constnio- 
tiye res judicata fi^ raising the objec- 
tion on tiie ground of non-sdeability of 
the kasht lands.” 

Three other Judges concurred with the 
dedsion of Sahal J. In this case. 

(v) State of West Bengal y. Hemant 
Kumar, AIR 1966 SC 1061. Though this 
decision is given in the context of cri- 
minal proceedings, it shows what the 
law Is in the case of an erroneoxu ded- 
don of a Court. This is what was said 
in para 20 of the judgment: 

The position that emerges 
therefore Is that though the effect of the 
order of the High Court dated April 4, 
1652, was to leave the proceediirgs against 
the accused pending before the Chief 
Presidency Magistrate, so as to attract 
the ban enacts by Section 12 of the 
Act, still W the decision of the High 
Court dated December 19, 1956 which Is 
binding as between the parties, the Spe- 
cial Court liad been held to have juris- 
diction over the case, Section 12 being 
hdd not to be in the way. There Is thus 
no escape from the position that effect 
has to be given to this state of affairs 
and that the respondent can d^ye no 
advantage canvassing before us the 
correct result of the order of the High 
Court, dated April 4. 1952 unhamperra 
bv the' subsequent decisions which are 
binding on him. We, therefore, reach the 
conclusion that the Special Court must 
be deemed to have jurisdiction over the 
case and that the learned Judges whose 
Judgment Is now xmder appeal were in 
error la reversing the order of the Spe- 
cial Judge,” 

It may be observed that the Jurisdiction 
to try the case was with the Chief Pre- 
sidency Magistrate according to the cor- 
TW* ‘nfcCTpri^ifuu ifi. ■pro^rsion lA 
law; but it was held tiat the erroneous 
interpretation of the High Court up- 
holding. the Jurisdiction of the Special 
Judge was binding on the parties and 
the Special Judge could, therefore, pn>- 
ceed with the case. 

16. The following propositions emerge 
from these decisions: 

(a) that where there is Inherent lack 
of juri^dion from the initial stage, 
subsequent proceedings taken by such a 
Court are void and the derisions of such 
a Court do not operate as res judicata; 

(b) that where the Court has jurisdic- 
tion, a wrong derision by the Court on 
a point of law or fact is binding on the 
parties; 

(c) that the doctrine of. res judicata 
operates in respect of a derision of an 
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executing Court in other proceedings as 
well as in the subsequent stages of the 
same proceedings; ^ 

(d) that the principle _ of construcnve 
res judicata also applies to execution 
proceedings and a judgment-debtor, who 
might and ought to have raised a de- 
fence at the appropriate stage, fa^ '■ j ° 
so, is precluded from urging such a d^ 
fence at any subsequent stage of tne 
proceedings; and 

(e) that where the Court _h^ power to 
[decide the question of junsdichon aris- 
ing from the interpretation or the appli- 
cability of a statute, even ^ 

jous decision is b inding on the parties. 

17. With this background of the law 
as laid down in the dedMons r^erred to 
^ove, let us turn to the facte of fte 
instant case. It is not disputed 
appellants that the decree passed ma^ 
SMt No. 5-A of ,1943 was 
tion- The execution proceedings started 
in 1950 for sale of the l^^se^jud^mt- 
debtors’ lands were ateo vahd 
jurisdiction. We may, ho^^ven ref^ to 
the imusual decision of the taal Court 
in Civil Suit No. 5-A of 1943 holding 
that the lands held by the subsequent 
lessees of khudkasht lands were hable to 
be sdd in enforcing the mortgage and 
vet the lessees were not entitled to 
redeem. They were hence discharged. 

18. A lessee of a mortgagOT^Ji^^nor- 


lo. A lessee ui. et 

mally a right to redeem the mortage, if 
n te soueht to be enforced again^ the 

Pawankumar v.. Jagdeo, 1S4/ 

210 was taken m 

Revenue Law. It ^idd thatalessre g 

Khudkasht lands who gets toe lease m 
toe ordinary course of village 
ment bv the proprietor, is not eitotled to 

redeem as he is ™ourt 

ease In toe instant case, toe trial 

concluded that the lessees 
toe ordinary course of 

but were contrary to ^gsees ^ who 

in ■ toe mortgage-deed The lessees 

were affected by toe ^ 

whose lands have to entitl- 

XTrepeated in the prehmma^ and 
final decree and thus toey 
toe decree in spite of orders of 
charge. The order must be tre^en o y 

as debarring them respect of 

mortgage but their liabih^ thus 

gSneS-debtore^^der Sl'^decr^a^r^at 

ir^efSi^t'^a^d S^lSge°'S 
asftio? t^7rf\e 

Sedme^&d^ Position was not 
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disputed on behalf of the lessee judg- 
ment-debtors. 

19. The execution proceedings were 
valid till toe order of toe Claims Offi- 
cer determined the debt under Ss. 24 and 
27 of toe Abolition Act. After such deter- 
mination, the creditor was required to 
enforce his claim according to toe pro- 
visions of Section 28 of the Act and toe 
jurisdiction of toe civil Court to recover 
the debt in any other manner was barr- 
ed imder Section 33. At- that stage, a 
question arose whether a fresh prelimi- 
nary decree was necessary under S. 28; or 
whether toe execution could proceed for 
recovery of toe reduced amount by 
sale of the properties still remain- 
ing encumbered without any such decree. 
Some of the judgment-debtors applied to 
toe executing Court to determine this 
point and the question is yyhetoer toe 
executing Court had jurisdiction to decide 
this point. 

20. Questions regarding the execu- 
tability of a decree are matters which toe 
executing Court must itself decide under 
Section 47, Civil Procedure Code In 
Bindeswari Charan Singh v. Bageshwari 
Charan Singh, AIR 1936 PC 46, the 
Judicial Committee observed that 
"truly the third sub-section of Sec- 
tion 12-A renders void any transaction 
to which it is applicable hut the ques- 
tion as to whether it applies to a parti- 
cular transaction entitles toe Court , to 
consider the construction of the section 
and toe determination of its applicabi- 
lity rests with the Court”. 

Likewise, in toe instant case also, the 
applicability of Section 28 of the Aboh- 
tion Act was a matter to be decided by 
toe executing Comt. 

21. In this connection, there exists a 
distinction- between Tribunals of ^ted 
jurisdiction and a civil Court. A Tribu- 
nal cannot give itself jurisdiction by. 
deciding jurisdictional facte wrongly un- 
less power has been given to it to. decide 
such jurisdictional, facte, ^^ere are no 
such limitations on toe power of a CivU 
Court and it must decide itseh ,aU mat- 
ters which arise before to mcludmg 
questions about juris^ction. The decre^ 
holder and toe judgment-debtors held 
different views about toe imphcatioi^ of 
Section 28 of the Abolition Act and as 
toe matter was raised, by them before 
toe executing Couto it hec^e mc^- 
bent upon it to deade ,toe Puetoon 
before proceeding further 

cution. The matter fell squarely within 
toe ^bti of Section 47. Civil Proced,^ 
Code and toe question of executabili^ 
of the decree could not be left undecnL 
ed- We hold that the, executing Court 
had jurisdiction to decide toe question of 
the executability of toe decree under 
Section 47, Civil Procedure Code. 
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22. The executing Court took the 
view that In cases where a preliminary 
decree and a final decree had already 
been passed. It was not necessary to pass 
a second preliminary decree again and 
the Court could give effect to the order 
of the Claims Officer by executing for 
the reduced amount against the proper- 
ties remaining encumbered. That the ques- 
tion was not free from doubt is borne 
out by the fart that when the matter 
was taken up in appeal, a Single Judge 
of this Court Upheld the decision. It is 
true that the correct law has later been 
laid down by the Division Bench to the 
Letters Patent Appeal; hut that does not 
affect the validity of the execution so 
long as the order of the executing Court 
was not set aside. As there was no in- 
herent lack of jurisdiction, an erroneous 
decision of the executing Court does not 
become Inoperative as the Court had the 
right to decide wrong as well as right 
— Malkarjun's case. (1901) ILB 25 Bora 
337 (PC) (supra). Accordingly we are of 
opinion that the sale held In execution 
at the time when the decislou of the 
executing Cotirt to proceed stood 
was valid and could not be set aside 
even 11 the order has been found to be 
wrong later. 

23. So far as those Judgment-debtors 
who raised an objection before the exe- 
cuting Court are concerned, they were 
bound by the wrong decision of the exe- 
cuting Court Only three out of them 
went up In first appeal but they all lost 
the appeal Thereafter only one of them, 
K. Sharma filed a Lrtlets Patent Ap- 
peal The other judgment-debtors were 
thus bound by the decision in the first 
appeal As regards EL C. Shanna. It must 
be held that the order in the Letters 
patent Appeal replaces the order of the 
executing Court Even then, he is not 
entitled to challenge the execution sale; 
He did not apply for stay of the execti- 
tion proceedings which were valid so 
iong as the order of tSie executing Court 
-was holding the field. As held in Zain- 
ul-Abdin Khan V. Muhammad Asghar 
AU Khan (1888) ILR 10 All 166 (PC), 
the title of the stranger auction-purcha- 
ser is not affected by the reversal of the 
decree after the confirmation of sale. 
Similarly it has been held In Janak Raj 
v. Gurdial Singh, AIR 1967 SC 608 that 
the sale heldiatiie execution of an ex 
parte decree Is not affected when the 
decree is subseouently set aside. The 
same reasoning would apply to protect 
the auction-purchasers in the present 
case where the decision of the execut- 
ing Court that the decree could be exe- 
cuted was reversed. 

24. Turning now to the case of those 
Judgment-debtors who did not object to 
the proceedings in execution, the conten- 
tion is that they are not bound bythedert- 


sion of the executing Court It is dear 
from the cases cited earlier that the rule 
of constructive res judicata applies (o 
execution proceedings also and a plea OQ 
which the judgment-debtors could have 
objected to the execution cannot later 
be raised if there is omission to raise it 
at the proper occasion. We may onlY 
refer to Mohanlal Goenka's case. AIR 
1053 SC 65 (supra) in which an objertioa 
was raised but was not dedded by the 
executing Court and yet It was held that 
It was res judicata by reason of Expla- 
nation 4 to Section 11. Civil Procedure 
Code. In the case of Baijnath Prasad 
Sah. AIR 1962 Pat 72 (supra), no objec- 
tion was raised by the judgment-debtor 
but It was held that as the Court pro- 
ceeded with execution, the point was 
impliedly decided and the judgment- 
debtor could not raise it later, 

25. We find from the record of the 
proceedings in the executing Court that 
the case was never adjourned sine die 
but the date for the following hearing 
was always fixed. Notices of the pro- 
ceedings were issued to all the Judg- 
ment-debtors including the lessee-judg- 
ment-debtors. The judgment-debtors wlU 
thus be deemed to have knowledge of 
the dates in the proceedings. They should, 
therefore, have filed objections to the ) 
pr oce edings on the grounds now taken. 
As they failed to do so, they are debarr- 
ed from raising the objections at leajd 
against the auction-purchasers who pur- 
chased the lands bona fide. 

26. Shri Y. S. Dharmadhlkarl argu- 
ing for some of the auction-purchasers 
raised a new point. He said that the 
definition of 'secured debt” in S. 17 of 
the Abolition Act confines that expres- 
sion to debts secured by a mortage 
of the proprietary rights divested under 
Section 3 and as homefarm l^ds were 
not divested, the debts secured on these 
lands were not secured debts. The eon* 
lentioa U oorrecL However, we are un* 
able to accept the ■ further contention 
that that Chapter of the Abolition Art 
did not apply to such debts at all Sec- 
tion 24 provides that the Claims Offi- 
cer shall record the lands which remain 
still encumbered. These would certain- 
ly be lands which were not divested and 
remained with the proprietor. It is 
obvious that the mortgages covering pro- 
perties vesting In the State and other 
properties not so vesting are to be 
governed by the provisions In the Chap- 
ter. The provitions in Section 28 thus 
apply to the properties remaining en- 
cumbered which have not vested in the 
State. ITie bomelatm lands fell in this 
category. 

27. To sum up, we hold that the auc- 
tion sales held in execution are binding 
OQ all the judgment-debtors and cannot 
be set aside. 
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28. The learned Single Judge has also 
come to the conclusion that the apph- 
cations were barred by time. The ap' 
pellants contended that although _ the 
plications were filed imder Section 
Civil Procedure Code, that section did 
not apply in terms and therefore they 
should be treated as being under b. l&l. 
Civil Procedure Code, for which there 
is no limitation for such an apphcahom 
There is no substance m this contention 
in view of the decision in 
V. Nallaparaju, AIR 1956 SC 87. In that 
case it has been held that an applica- 
Sin by a party to the suit to recover 
possession of properti^ which .had been 
taken d^ivery of under a void ^ecu- 
tion sale falls under Sechon 47 and 
would be governed by 
the Limitation Act. It would be m time 
If filed within 3 years of 
Thus, there is no scope for holdir^ ^at 
the application is one under Section 151. 
Gvil Procedure Code. In view of 

pronouncement 9! clear 

Supreme Court m this case, it f 
that Article 181 apph^ and % 
cation should have been hied witmn 
three years from the date of disposses- 
Sin It was admitted by the appellante 
that in all cases possession was lost in 
1954 except the case °t.Mahendra K^a 
Sharma who lost possession in 1958 Tte^ 
applications were filed in 1961 and 
thev were long time barred. In the case 
of Mahendra Ku^ar Shama the jeg 
pondents challenged the date of deliver 
nf Tinssession but we need not go into 
&at TuestTon. Even if that application 
U to ?SS. no relief can be siven to tarn 
as the auction sale bmds him m any 
case. 

29. The learned Single Judge has also 

held that the auction-purchasers were 

necessary parties to the Letters 
Anneal and are not bound by it as they 
4l?e not tapfeaded. Severa dec.s.ona 
have been cited in support of this con 
elusion. We do not .consider it nep^a^ 
to decide this question in view of wnax 
we have held about the binding nature 
of the auction sale. 

30. The appellants are not entitled 
to get back possession of the lands from 
the^ auction-purchasers, ^he claim fOT 
recovery of mesne _ profits must, there- 
fore, necessarily faiL 

31. In the result, all the appeal are 
dismissed with costs. Counsel s fee m 
thiTCourt as per the prescribed sche- 
dule of rates, if certified. 

GGM/D.V.a Appeals dismissed. 
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AIR 1969 MADHYA PRADESH 43 
(V 56 C 13) 

P. V. DIXIT. C. J. 

AND G. P. SINGH, J. 

Bhilai Hindi Primary School Teachere 
Association, Bhilai and another. Peti- 
tioners V. General Manager, Hindustan 
Steel Ltd., Bhilai Steel Project, Bhilai 
and others, Respondents. 

Misc. Petn, No. 261 of 1966, D/- 18-7- 
1968. 

(A) Constitution of India, Art. 14 

— Discrimination — Difference between 
scales of pay of those teaching in 
fiindfi Primary Schools and those 
teacliing in English Primary Schools — 
Though both may he said to be doing 
the same work difference in scales of 
pay cannot he said to be violative of 
Art. 14 : AIR 1962 SC 1139 and AIR 
1963 SC 913, Rel. on. (Para 3) 

(B) Constitution of India, Art, 16 — - 

Teachers in Hindi Primary Schools and 
English Primary Schools — Qualifica- 
tions, method of recruitment and avenues 
of promotion different in respect of Hindi 
and English School teachers — Held 
Hindi and English teachers formed two 
distinct and separate classes and hence 
disparity in chances of promotion be- 
tween the two could not he said to be 
contrary to Art. 16 : AIR 1960 SC 384 and 
AIR 1963 SC 913, Rel. on. (Para 4) 

Cases Referred: Chronological Paras 

(1963) AIR 1963 SC 913 {V 50) = 

(1963) Supp 2 SCR 169, State of 
Punjab V. Joginder Singh 3, 4 

(1962) AIR 1962 SC 1139 (V 49) = 

(1962) 44 ITR 532, Kishori v. 

Union of India 3 

(1960) AIR 1960 SC 384 (V 47) = 

(1960) 2 SCR 311, All India Sta- 
tion Masters’ and Asst. Station 
Masters’ Association, Delhi y. 

General Manager, Central Rail- 
way 4 

y S Dharmadhikari. for Petitioners; 

H. L. Khaskalam. for Respondents. 

DIXIT C. J.: This application under 
Article 226 of the Constitution is by the 
Union of Primary School Teachers in 
Hindi employed in Schools run by the 
Bhilai Steel Project and by a teacher m 
Hindi in one of the Schools. 

2. The petitioners’ griev^ce is 
in the Primary Schools run by the Bhilai 
Steel Project the scales oi 
teachers and headmasters of 
mary Schools are lower than th^e scales 
of pay of teachers and head masters em- 
So?fd in the English Primary SchooL 
Their contention is that tos differe^e 
Is violative of Article 14 of ihe ConsU- 
totion and they pray that a direction be 
issued to the respondents commanding 


IL/JL/D781/68 
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them to give to the teachers and head- 
masters of Hindi P rima ry Schools the 
same scales of pay as are Riven to the 
teachers and headmasters in English pri- 
mary Schools. 

3. Having heard learned counsel for 
the parties we have reached the condu- 
sion that this application must he disF- 
missed. It is not necessary to enter Into 
an examination of the relative compe- 
tence, ability and work of ffindl teachers 
and English teachers. Even if it be assum- 
ed that the teachers employed in the 
Primary Schools run by the Bhilai Steel 
Project are State employees and that the 
teadiers and headmasters employed In 
Hin di P rimar y Schools do the same work 
as is done by the teachers and headmas- 
ters in pn gti’ih Primary Schools and are 
in no way inferior to those teaching 
English, 5^ the difference in the scales 
of pay of those teaching Hindi and those 
teaching F.ngligh cannot be held to be 
offending Article 14 of the Constitution. 
This is clear from the dedslons of the 
Supreme Court in Kishori v. Union of 
India, (AIB 1962 SC 1139) and State of 
Punjab V. Joglnder Singh, AIR 1963 SC 
913. hi both these cases it has been 
pointed out that the State can consti- 
tute two services consisting of employees 
doing the same work but with different 
scales of pay or subject to different con- 
ditions of service and that the constitu- 
tion of such services Is not violative of 
Article 14 and further that the propori- 
tlon that equal work must receive equal 
pay or that if there is equality in pay and 
work there have to be equal conditions 
of service is untenable. The matter is. 
therefore, concluded by the aforesaid 
decisions of the Supreme Court and the 
petitioners' contention that teachers and 
headmasters in Hindi Primary Sdiools 
must be given the same scales of 
pay as are given to teachers and headmas- 
ters in English Primary Schoob cannot 
be accepted. 

4. Shri Dharmadhikart, learned coun- 
sel for the petitioners al^ urged that 
there was disparity in the ch^ces of 
promotion between Hindj teachers and 
English teachers and this disparity 
was contrary to Article 16 of the Cot- 
stitiitioiL The contention cannot be en- 
tertained as it has not been raised in the 
petition. The petitioners have made no 
attempt to show how and in what manner 
there b disparity in the matter of pro- 
motion as between Hindi teachers and 
English teachers. It must also be point- 
ed out that if the qualifications prescrib- 
ed for ’Hindi teachers and En glish 
teachers are different, if the methods of 
recruitment of these teachers are dif- 
ferent and these teadiers have separate 
avenues of promotion, then Hindi and 
gUsh teachers form two distinct and sepa- 
rate classes. That being so. "as between 


them, there can be no scope for predi- 
cating equality or inequality of opportu- 
nity in matters of promotion." As point- 
ed out by the Supreme Court in AH 
India Station Masters’ and Asst. Station 
Masters’ Association. Delhi v. General 
Manager, Central Railway. AIR 1960 SC 
284 and AIR 1963 SC 913. "if there are 
two distinct services, there can be no 
question of inter se seniority between 
members of the two services, nor of any 
comparison between the two in the mat- 
ter of promotion for founding, an argu- 
ment based upon Article 14 or Article 
16.” 

5. For these reasons, this petition b 
dismissed with costs of the respondenb 
Ncs. 1 and i Counsel’s fee b fixed at 
Rs. 150/-. The outstanding amoimt of the 
security deposit after deduction of costs 
shall be refunded to the petitlonera 
RSK/D.V.C Petition dismissed. 


AIR 1969 MADHYA PRADESH 44 
(V 56 C 14) 

(INDORE BENCH) • 

P. V. DDHT a J. AND S. B. SEN. J. 

Poonamchand Bansidhar, Applicant v, 
Ramprasad GopUal Sarda and another. 
Opposite Party, 

CivU Revn. No. 463 of 1966, D/- 29- 
4-1968. decided by Di\dsion Bench on 
order of Reference made by G. P, 
Singh. J. D/- 30-1-1968. 

(A) Civil P. C. (1908), Ss. 9, 115 and 

21 Court trying suit of small cause 
nature on zegular side — Objection to 
jurisdlctioD of Court to try suit of small 
cause naturo not taken in lower Courb 
— Held that the decree passed was with- 
out jnrisdictioD and a nullity and that 
the objection to jurisdiction could be 
taken for the Czst time in revbion: Civil 
Revn. No. 178 of 1965 D/- 29-9-1965 
(Madb Pra), ReL on; Civil Revn. No. 208 
of 1966, D/- 10-4-1967, (liladh P»). 
Overrule (Para 3) 

(B) Civil P. C. (1908), S. 115 and 0.48 

R 7 — Court acting without jurisdic- 
tion in trying suit of small cause nature 
On regular side — Revbion — No refer- 
ence made under O. 4G B. 7 — ^High Court 
will set aside decree and order its pre- 
sentation to proper Court and not exa- 
mlno case on merib, (Para 4) 

Cases Referred: Chronological Paras 

(1968) Civil Revn No. 462 of 1967, 

D/- 23-4-1968 « 1968 Jab LJ 566. 

Jagannath v. Hari Singh 3 

(1967) Civil Revn. No. 208 of 1966. 

D/- 10-4-1967 (Madh Pra). Govar- 

dhan V. Natbu t 

XWHD/D920/68 
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(1965) Civil Eevn No, 178 of 1965, 

D/- 29-9-1965, (Madh Pra), 

Mtikimd V. Firm Kashilal 1 

S. D. Sanghi, for Applicant; H. K 
Maheshwari, for Opposite Party No. 1. 

DIXIT, C. J.: This revision petition has 
come up before us on a reference made 
by Singh J. before whom it first came 
up for hearing. The questions which the 
learned Single Judge has referred to us 
for decision are: 

"l.Whether, on the facts and in the 
circumstances of this case, the defen- 
dant can be permitted to raise the ques- 
tion of jurisdiction for the first time 
in revision? 

2. Is the decree passed by the 
Court of first instance entirely without 
jurisdiction? 

3. What is the course open for the High 
Court? Should this Court set aside the 
decrees passed by the Courts below and 
order retiun of the plaint or should it 
examine the merits of the case and pass 
any other suitable order?” 

The learned Single Judge thought it 
necessary to make this reference because 
of a conflict in the decisions of this 
Court in Mukund v. Firm Kashilal, Civil 
Revn. No. 178 of 1965, D/- 29-9-1965 
(Madh Pra) and Govardhan v. Nathu. 
Civfi RevtL No, 208 of 1966, D/- 10-4- 
1967 (Madh Pra), In Mukund’s case, 
Gvil Revn. No. 178 of 1965 D/- 

29-9-1965 (Madh Pra) (supra), one of us 
(Sen J.) expressed the view that "If 
there exists a Court who has power to 
hear the suit under Small Cause Courts 
Act and if the suit is instituted in a 
Civil Court that Court will have no 
jurisdiction to hear the suit of a small 
cause nature.” In the case of Govardhan 
avil Revn, No. 208 of 1966, D/- 10-4- 
1967 (Madh Pra} (supra), Eoishnan J. has 
held that there is no inherent lack of 
jurisdiction if a court, which is other- 
wise competent tries a suit in breach 
of section 16 of Hie Provincial Small 
Cause Comts Act, 1887; and that if the 
point of jurisdiction is not raised by the 
defendant in the court below, _ he_ caimot 
be permitted to raise the objection for 
the first time in revision. 

2. The material facts are ^t_ the 
non-applicant No. 1 Ramprasad instilut- 
ed a suit in the Court of the Civil 
Judge, Second Class, Mhow, for reco- 
very of Es. 700/- from the petitioner and 
the other non-applicant. The suit was 
tried on the regular side and decreed. 
That decree was confirmed in appeal by 
the second Additional District Judge, 
Indore. At the time of the institution of 
the suit, there existed a Court o f Sm all 
Causes having jurisdiction to try the 
Sint as a small cause suit, namely, the 
Coiurt of the Second Addition^ District 
Judge, Indore. The suit was tried as an 


ordinary suit by the Civil Judge, Second 
Class, Mhow, without any objection be- 
mg raised by the petitioner as to the 
jurisdiction of that Court to try the suit. 

revision petition is directed against 
the decision in appeal of the Additional 
District Judge, Indore. 

_3. This reference was heard along 
with the reference made by Nevaskar J. 
in Jagannath v. Haiisingh, Civil Revn, 
No, 462 of 1967 (Madh Pra), where also 
the question referred to the Division 
Bench was whether a regular court has 
jurisdiction to tiy a suit which is of 
small cause nature and is cognizable by 

Small Cause Court exercising jurisdic- 
tion within the same local limits. The 
opinion expressed in C, E. No. 462 of 
1967 fully answers the first two questions 
referred by the learned Single Judge in 
this case According to that opinion, the 
court of the Civil Judge, Second Class, 
Mhow, had no jurisdiction to try the 
plaintiff-non-applicant Eamprasad’s suit, 
which was a suit of small cause 
nature and which was cognizable by 
the Court of the Second Additional 
District Judge Indore, exercising small 
cause powers and jurisdiction within 
the same local limits; the decree 
passed by the Civil Judge, Second 
Class, Mhow, was, therefore, without 
jurisdiction and a nullity. The defendant 
applicant was entitied to raise objection 
as regards jurisdiction for the first time 
in this revision even if he had raised no 
such objection in the Court of the Civil 
Judge, Second Class, Mhow. The view 
expressed by the learned Single Judge 
in the order of reference is not different. 

4. In regard to the third question, 
when the decree passed by the Civil 
Judge, Second Class, Mhow, is without 
jmisdiction and a nullity, this Court has 
to set aside that decree while exer- 
cising the revisional powers under sec- 
tion 115, C. P. C. and make an order for 
the return of the plaint for being pre- 
sented to the proper court O, 7 R. 10 
C. P. C, directs that "The plaint shall 
at any stage of the suit be returned to 
be presented to the Court in which the 
suit should have been instituted,” Wh^ 
therefore, at the time the plaint was fil- 
ed in the Court of the Civil Judge, 
Second Class, Mhow there was a Court 
of Small Causes competent to try the 
suit, then there must_ be an order for 
tbe return of the plaint for being pre- 
sented to the Court in which the smt 
should have been instituted. The High 
Court cannot, while exercising ite powers 
under section 115 C. P. C., dispose of 
the case on its merits. It must be noted 
that this being a revision petition imder 
section 115 C. P. C. and not a reference 
under O, 46 Rule 7 ■ C. P. C, the High 
Court cannot exercise the powers con- 
ferred on it under Order 46 Rule 7. In- 
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deed, in the present case the District 
Court could not have made a reference 
under Order 46 Rule 7 C. P. C. when no 
question of jurisdiction was raised in 
and decided by the Court of the Clnl 
Judge, Second Class. Mhow. 

5. The reference is answered accord- 
ingly. 

6. SEN, J.: I agree. 

VGW/D.V.C. Answer accordingly. 


Am 1969 MADHYA PRADESH 46 
(V 56 C 15) 

P. V. DIXIT. C. J. 

AND G. P. SINGH, J. 

Sagar Motor Transport Karmchari 
Union, Sagar, Petitioner v. Amar Kam- 
gar Passenger Transport Co. C<WJpera- 
tive Society, Sagar, M. P. and another. 
Respondents. 

Mist Petn. Na 376 of 1666. D/- 14-8- 
1968. 

Co-operative Societies — M. P. Co- 
operative Societies Act (17 of 1961), sec- 
tions 55 (2). 93 — Dispute between Co- 
operative Society and its employees — 
Registrar, tuider S. 53 (2) alone can adju- 
dicate — Reference to Labour Court 
cadet Section 10 (1) of Industrial 

Disputes Act (1947) b lilegal — (Con- 
stitution of India. Art. 254(2)) — (ledus- 
tsial Dbputes Act (1947). S. 10(1).) 

The language of the provlsfon contain- 
ed in section 55 (2) b dear enough to 
show that under the Act, which is a 
special enactment dealing with the spe- 
cial subject of co-operative societies, a 
dispute with regard to termination of 
services of an employee of a co-opera- 
tive sodety can be dedded only by the 
Registrar or any officer appoint^ by 
him. not below the r ank of Assistant 
Registrar. (Para 4) 

As "industrial and labour disputes" is 
one of the mattej? eounjerated in the 
Concurrent List and the M. P. Co-opera- 
tive Sodeties Act, received the assent of 
the Presiderrt, section 55 (2) of the Act 
mxat prevail in the State over the pro- 
visions of the Industrial Disputes Act. 
1947, In regard to disputes between a co- 
operative sodety, and Its employees 
regardirig terms of employment, woriring 
conditions and disdplinary action. This 
Is clear from Article 254 (2) of the Con- 
atitutlon. Am 1958 Cbl 373 St AIR 1959 
PunJ 34, Distinguished. 

(Para.s 4. 5) 

The (snlsslon of any reference in sec- 
tion 93 to the Industrial Disputes Act. 
1947, cannot.be read as a positive direc- 
tion that the Industrial Disputes Act 
1947, would apply to a sodety registered 
under the Act even thoxigh that Act does 


not regulate adjudication of disputes be- 
tween a co-operative sodety and its em- 
ployees regarding terms of employment 
Working conditions and disdpUnary 
action. On the other hand, the provurioa 
In Section 93 of the Act that the M. P. 
Industrial Relations Act, 1960, shall not 
apply to a sodety registered under the 
Act only emphasizes the fact that a dis- 
pute falling under Section 55 (2) of the 
Act can be decided only by the authorities 
pointed out therein even though the dis- 
pute may be capable of adjudication 
under the M. P. Industrial Relations Act, 
1960, as an industrial dispute. Qmse- 
quently, a reference regarding these 
matters to the Labour Court under S. 10 
(1) of the Industrial Disputes Act (1947) 
is illegal (Para 7) 

Cases Referred: Chronological Paras 
(1959) AIR 1959 Punj 34 (V 46)- 
ILR (1959) Punj 169, Jullunder T. 

C. Sodety v. l^jab State fl 

(1958) ATR 1958 Cal 373 (V 45)— 

62 Cal WN 405. Co-operative MiOc ’ 
Sodeties Union Ltd. v, W. B. 

State 6 

Culab Gupta, for Petitioner; K. K. 
Adhikari. for Respondent No. 1. 

DIXIT C. J. 5 By this application under 
Articles 226 and 227 of the Constitution 
the petitioner seeks a writ of certiorari 
for quashing a determination of the Pr^ 
riding Officer of the Labour Court, Jabal- 
pur. holding that the references of tw 
disputes made to the Labour Court by 
the State Government under Section 10 
(1) of ^e Industrial Disputes Art. 1947, 
are illegal and without jurisdiction. 

Z. The matter arises thus. Two per- 
sons, Ramdas and Abdul LatiL were in 
the employment of the non-appUcant 
No. 1. the Amar Kamgar Passenger Trans- 
port Company Cooperative Sodety. 
Sagar. registered as a Co-operative 
Society under the M. P. Co-operative 
Act, oiled 

the Art). The services of these two em- 
plovees were terminated by the respon- 
dent-Sodety. The two employees and the 
petitioner, a union of employees engaged 
In motor transport industry at Sagar, 
feeUng aggriev^by the action of the res- 
pondent-Sodetv in terminating ser- 
vices of Ramdas and Abdul X.atif. raised 
a dispute. Ultimately In June 1965 the 
Government referred the dispute to the 
Labour Court for adjudication. The dis- 
pute referred for adjudication in the case 
of Abdui Latif was— 

"Whether there exists a case for rrin- 
Etatement of Shri_ Abdul Latif son of 
Abdul Rahim Driver with back wages? 
If not, the relief to which he is entiUed?” 
A similar dispute was referred to the 
labour Court lor adjudication in the case 

Ot Raryida< 
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3. Before the Presiding Officer of the 
Labour Court, the respondent-Society 
raised the preliminary objection that the 
Government had no power to refer the 
dispute vmder Section 10 of the Indus- 
trial Disputes Act, 1947, inasmuch as the 
disputes about the termination of services 
of Abdul Latif and Ramdas and their 
reinstatement were one which under Sec- 
tion 55 (2) of the Act the Registrar of 
Co-operative Societies or any officer ap- 
pointed by him, not below the rank of 
As^tant Registrar, could alone decide. 
This objection was upheld by the Pre- 
siding Officer who accordingly refused to 
adjudicate upon the disputes referred to 
him. 

4. Having heard learned counsel for 
the parties, we have formed the opinion 
that this application must be dismissed. 
The M. P. Co-operative Societies Act, 
1960, was enacted in 1960. It received 
the assent of the President on 28th 
April 1961. The assent was first publish- 
ed in the Madhya Pradesh Gazette on 
12th May 1961. That Act came into force 
on 15th May 1962. The M. P. Co-opera- 
tive Societies Act, 1960, is "an Act to 
consolidate and amend the laws relat- 
ing to co-operative societies in Madhya 
Pradesh.” 

Section 55 (2) of the Act runs as fol- 
lows — 

"55. (2) Where a dispute including a 
dispute regarding terms of employment, 
working conditions and . disciplinary 
action taken by a society, arises be- 
tween a society and its employees, the 
Registrar or any officer appointed by 
him, not below the rank of Assistant 
Registrar, shall decide the dispute and 
his decision, shall be binding cm the soci- 
ety and its employees." 

The language of this provision is dear 
enough to show that imder the Act, 
which is a special enacrtment dealing 
with the special subjeci of co-operative 
societies, a dispute with regard to termi- 
nation of services of an employee of a 
co-operative society cmn be decided only 
fay the Registrar or -any officer ap- 
pointed by him, next below the rank of 
Assistant Remstrar. Section 55 _ (2) con- 
tains a special provision for adjudication 
of disputes between a co-operative soci- 
ety and its employe^ regarding terms 
of employment, working conditions and 
disciplinary aertion. It is no doubt true 
that the definition of "industrial dispute” 
given in section 2 (k) of the Industrial 
Disputes Act, 1947, is wide enough _ to 
include disputes between a co-operative 
society anci its employees regarding the 
terms of employment, working condi- 
tions and discipiinary aertioru The Indus- 
trial Disputes Act, 1947, is also a specnal 
enactment dealing with the special sul> 
jeert of industrial disputes and their 
adjudication. 


A Industrial Disputes 

1^7, deals generally with Indus- 
tnal msputes arising between "em- 
ployers and "employees" as defined in 
mat Act section 55 (2) of the M. P 
Cooperative Societies Act is concern- 
ed only with the adjudication of dis- 
putes between a co-operative society and 
ite employees. There is no provision in 
me Industrial Disputes Act, 1947, that 
disputes arising between a body or 
society governed by a special enact- 
ment and its employees, also governed 
by that special enactment with regard 
to terms of employment working con- 
ditions and disciplinary action, shall be 
adjudicated upon in accordance with the 
Indus^al Disputes Act, 1947, notwith- 
standing the faert that a special provi- 
sion has been made for adjudication of 
those disputes in the special enactment 
regulating the society or body and its 
employees. 


5, There is thus a conflict between 

the Industrial Disputes Act, 1947, a Cen- 
tral^ Law, and the M. P. Co-operative 
Societies Act, 1960, a law by the State 
in regard to the adjudication of disputes 
between a co-operative society and its 
employees regarding terms of employ- 
ment. working conditions and discipli- 
nary action. But as "industrial and 
labour disputes” is one of the matters 
enumerated in the Concurrent List and 
the M. P. Co-operative Societies Act, 
1960, received the assent of the Presi- 
dent, section 55 (2) of the Act must 

prevail in the State over the provisions 
of the Industrial Disputes Act, 1947, in 
regard to disputes between a co-opera- 
tive society and its employees regarding 
terms of employment, working cona- 
tions and disciplinary action. This is 
clear from article 254 (2) of the Consti- 
tution. 

6. Learned counsel referred us to the 
decisions in Co-op. Milk Societies Union 
V. W. B. State, AIR 1958 Cal 373 and Jul- 
lundur T. C. Society v. Punjab Society, 
AIR 1959 Punj 34, where it has been 
held that the provisions of the Bengal 
Co-operative Societies Act, 1940, and the 
Punjab Co-operative Societies Act, 1955, 
have to yield to the provisions of the 
Industrial Disputes Act, 1947. This con- 
clusion of the Calcutta and Punjab High 
Courts proceeded on the reasoning that 
the Industrial Disputes Act, _ 1947, was a 
special enactment dealing wifii the spe- 
cial subject of industrial disputes and 
the relevant Co-operative Societies Act 
was, on the other hand, a general enact- 
ment which must yield to the special 
provisions of the Industrial Disputes Act, 
1947. It is not necessary to examine this 
reasoning. It is sufficient to point out 
that section 55 (2) of the M. P. Co-opera- 
tive Societies Act. 1960, and the mate- 
ria? sections of the Bengal Co-operative 
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Societies Act, 1940, and the Punjab Co- 
operative Societies Act, 1955, differ toto 
coelo and thus render the two decisions 
on behalf of the petitioner ^to- 
gether inapplicable In the present case. 
In these Acts there is no provision analo- 
gous to section 55 (2) of the Local Act. 
It may, however, be pointed out that 
both under the Bengal Co-operative 
Sodeties Act and the Pimjab Co-opera- 
tive Sodeties Act a dispute regarding 
disdplinaiy action taken by a co-opera- 
tive sode^ against its employees Is ex- 
prt^y exduded from the purview of 
the Registrar’s iurisdiction. 

7. Learned counsd also urged that 
section 93 of the Act, which said that 
certain Acts including the M. P. Indus- 
trial Rdations Act. 1960, shall not apply 
to a sodety registered under the Act, 
made no mention whatsoever, of the 
Industrial Disputes Act, 1947, and that, 
therefore, it must be taken that the Act 
of 1947 would apply to a co-operative 
sodety. We are unable to accept this 
contention. The omission of any refer- 
ence in sedion to the Industrial Disputes 
Act, 1947, cannot be read as a podtive 
direction that the Industrial Disputes 
Act, 1947, would apply to a aodety regls- 
(erM under the Act, even though that 
Act, as painted out earlier, does not 
regulate adjudication of disputes between 
a co-operative sodety and Its employees 
regarding terms of employment, work- 
ing conditions and disciplinary action. 
On the other hand, the provision in sec- 
tion 93 of the Act that the M. P. Indus- 
trial Relations Act, 1960, shall not apply 
to a sodety registered imder the Act 
only emphatizes the fact that a dispute 
falling under section 55 (2) of the Act 
can be dedded by the authorities point- 
ed out therein even though the dispute 
may be capable of adjudication under the 
M. P. Industrial Relations Act, 1960. os 
an industrial dispu^ 

& For all these reasons, our condu- 
sion is that the Presiding Officer of the 
Labour Court, Jabalpiu*. rightly hdd that 
the ref erences made .to him under sec- 
tion 10 (1) of the Industrial Disputes Act. 
1947, were illegal. This petition is, there- 
fore, dismissed with costs of the respon- 
dent No. 1. Counsels fee is fixed at 
Rs. 75/-. The outstanding amount of secu- 
rity deposit, if any after deduction of 
costs, ^all be rdunded to the peti- 
tioner. 

YPB/D.V.a Petition dismissed. 
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(V 56 C 16) 

P. V. DIXIT. C. J. 

AND G. P, SINGH, J. 

Gwalior Red Chalk Corporation, 
Partnership firm Lashkar, Gwalior. Peti- 
tioner V. Additional Tahsildar, Pargana 
Gird, Gwalior, Madhya Pradesh and 
another. Respondents. 

Misc. Peta No. 402 of 1966. D/- 11-9- 
1968. 

Mines and Minerals (Regnlation and 
Development) Act (1957), S. 25 — Sums 
due under lease — Recovery o!, 

u land revenue — Can be ordered, even 
if lease was executed or amount became 
due before commencement of Act — (Words 
and Phrases — Due ~ Meaning of) — 
(Civil P. C. (1908) Pre — Interpretatiou 
of Statutes — Retrospective effect). 

Section 25 enables the Government to 
recover any sum due under a mining 
lease as an arrear of land revenue irres- 
pective of whether the sum became due 
or the raining lease was executed prior to 
or after the coming into force of the Act 
Misc. Petition No. 384 of 1964 D/- 18-11- 
1964 (M. P.) ReL on. (Para 4) 

It is true that the first part of S. 25 
regarding recovery of dues, due to the 
Government under the Act or Rules 
thereunder, is clearly prospective and 
refers to sums falling due after the 
operation .of the Act or the Rules, for 
a sum cannot become due under an Act 
or Rules made thereunder xsiless the 
Act or Rule, as the case, may be.- has 
come into force. But «there is no reason 
to restrict the second part of the sec- 
tion regarding recovery of dues, due to 
the Government under any prospecting 
licence or mining lease, to mining leases 
executed or sums falling due after the 
coming into force of the Act The word 
"due” merely means ’payable’ wl^out 
reference to any time and is not limit- 
ed to rent etc. falling due in future. The 
section does not create any liability but 
provides a procedure for enforcing liabi- 
lity and being a procedural section, will 
enable recovery after coming into force - 
of the Act of £iny rent royalty or other 
sum due under any prospecting licence 
or mining lease in the same manner as 
an arrear of land revenue Irrespective 
of whether the sxim to be recovered 
became payable prior to or after the com- 
ing into force of the Act AIR 1964 SC 
1256, FoU. (Paras 3, 4) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1256 (V 51) = 

(1964) 6 SCR 837, Abdul Karim 
V. Deputy Custodian General, New 
Delhi 4 

(1964) Misa Petn. No. 384/1964. D/- 
18-11-1064 (MP). Veljee Chawra 
V. State of hL P. 4 
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appearing before the Confirming Authn- 
rity applied for the confirmation, me 
Justices were of the view that they had 
no jurisdiction to grant it in the circum- 
stances. There was no objection from 
any QUErter to rsmovaL Tlie lic pnsin ^ 
Justices had the same power to 
ordinary removal applied for as th^ l^d 
to grant a new Justices’ Imence. Und^ 
the Licensing Act 1953 Se(^on 22 (1) 
provided that where the holder of Ji^ 
tices’ licence died. Section 120 of the Act 
phall not prohibit the sale or ^osme 
for sale of” intoxicating liquor by toe 
personal representatives durmg a _ period 
ending with the next transfer sessions or 
if the next transfer sessio^ 
within fourteen days after the death, tte 
next transfer sessions but one. 

Goddard, C. J., after pomtmg out that it 
had been held that the executor camot 
apply for confirmation of a hc^ce where 
the application is for a new hcence and 
the applicant died before ifce 
tion, posed the question whether tiat prm- 
dple would apply to a case of apphca- 
tion for removal of the existag licmce 
and answered it in the foUowmg words; 

"The Court were not saymg that the 
licence only existed for the pilose of 
enabling the representatives to get a 
transfer, but also that it enabled them to 
maintain an appeal, becai^e it was for 
the protection of the _ hcence and the 
licence was still in _emrtence_ 
the licence being still in e^enM ^d 
an order having been made by the hew- 
ing Justices that it sh^d be r^ove^ 
the confirming autho^nty ° 

the appHcation of the executrix, the ap 
plication for confirmation. 

11 The case may not be exactiy m 
noint- but the principle of the deosion is 
S: To us it appears that the power 
of the Eegional Transport Autom^ to 
recognise the successor in interest 
plidt^der the law which it adm^^- 
The nreferential right to renewal is not 
a mere expectation. 

of the death of a pemut holder before 
the order for renewal deprive the sue 
cessor to the possession ot ve^es, to 
permit attached to _ thein. Th 
quences of such a view of the Art cofoa 
be disastrous and may afiert to pubhc 
alco It is a business m which the puo 

Uc are foterested. There may be drtay 

in the disposal of the appheahon 
sons beyond the control of the 
holder. No doubt the_ Art h^ in 

for the application bemg made, 
advance. But it does engage the 
sibility of the renewal gettmg 
and has provided for temporary pe^to 
to the interregnum. . K the permt Mder 
dies before the expiry of the ^ 

our mind, there can be no doubt about 
the successor’s right to pr^ 
application, as he is then deemed to be 
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the permit holder himself Suppose in- 
stead of dying on the last day of the 
period of the permit the permit holder 
dies the next day, is the- successor to be 
denied the right to press the renewal ap- 
plication? Should the 'mischance’ of the 
death coming a few hours later, extin- 
guish the heritable right which the sta- 
tute recognises in the permit? That is 
what follows from the appellant’s con- 
tentions before us. But Actus Dei Nemi- 
ni Facdt Injurium — the art of God is 
prejudicial to no one. 

Ctace we take the view tMt there Ls 
no abatement of the proceeding and the 
right to secure renewal does not lapse 
with to death of the permit holder, the 
objection to the recognition of the suc- 
cessor in possession of the vehicles as 
the applicant for renewal falls to the 
ground. We hold him to be in the same 
identical position as the deceased permit 
holder. To view otherwise will be to 
nullify the provisions of the Art which 
do recognise substantial rights in the 
permit in the person succeeding to the 
possession of the vehides. To deny the 
successor audience at the hearing of the 
renewal application, will be to extin- 
guish rights without a hearing. The- car- 
dinal rule of natural justice, Audi Al^ 
ram Partem will require the Authority 
to hear him on the application. As we 
hold that the successor if otherwise equal 
to fresh applicants for permits will be 
entitled to renewal under the provisions 
of the statute, the Authority a dm i n ister- 
ing toe Art in toe absence of statutory 
provisions or Rules in that regard would 
be under an implied obligation to adopt 
its procedure to meet toe requirements 
of natural justice. Unless expressly 
ruled out, toe Rule of Audi Alteram Par- 
tem could supplant gaps in statuton'” Pro- 
visions governing Tribunals adjudging 
rights of parties. The omission of the 
Legidature will be supplied by toe to- 
damental prtodples governing aU , adju- 
dications whether judidal or quasi-judi- 
dal aSeettog the interests of individuals 


or their property. 

In our view, if the endeavour ^ _ to 
administer toe Art so as to avoid injus- 
tice and work toe Act, reading, the Im^- 
age of toe enactment and toe ^mes 
thereunder when it can be done so wito- 
out violence, there can be no insumaora- 
table difficulty. While toe AutocOTuas 
have to proceed under toe Art and _m 
terms of the provisions, they cannot ig- 
nore the related lavra. -Iffiev may have 
no inherent jurisdiction like a Court. But 
in toe proceedings before them 
they have to abide by toe law md fpj" 
mulated rules, in toe absence of spe^c, 
provisions, while 

powers they have to art as demanded by 
natural justice for the ^ose of dra- 
charging toe duties imposed on them by 
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the Act In Capel v ChUd, (1832) 2 C 
& J. 558 at p. 579, Bayley, B. ^d; 

is it not a common principle In 

every case -whidi has in itself the chara* 
cter of a judicial proceeding, that the 
party against whom the judgment is to 
operate should have an opportunity of 
being heard?" 

The order on the re n ewal application will 
vitally affect the successor to the posses- 
sion of the vehicles. If the renewal Is 
refused, the permits of the vehicles get 
extinguished. The scucessor to the pos- 
session of the vehicles will therefore be 
entitled to a hearing on the renewal ap- 
plication. 

12 . Ko doubt in the present case two 
kinds of right in rest^ of the permit 
whidi the deceased operator held, have 
to be considered. One is the right ol 
renewal xmder Section 58. The other is 
the right under Section 61 to transier of 
permit to the successor to the possession 
of the vehicles. Beading the two provi- 
sions, It is clear that the person who has 
succeeded to the possession of the vehi- 
cles, if otherwise qualified, secures the 
transfer of the permit and if the reqxd- 
sites el Section 58 are complied vdth he 
gets the permit renewed and effective 
for a fiuther period. If necessary to 
effectuate the object of the Act, the com* 
moo law power to enter judgment ntmc 
pro time exercised to prevent prejudice 
to a suitor from the delay occasioned by 
the act ol Court may be indented upon. 
It is a power not statutorily conferred on 
anybody but recognised as a necessary 
power to prevent injustice, Bere further 
no one else has acquired any ri^ts 
meanwhile. 

13. The other objection that had been 
raised before our learnt brother Srinl- 
vasan. J.. that 'R glaq 'lrr gTnaniaTn by him* 
sell cannot prosecute the application lor 
renewal of the permits as there are othei 
heirs, is without substance and has right- 
ly been rejected. It may be. that there 
were a body of persons who became enti- 
tled to the assets of the deceased. But 
by mutual arrangement tiiey had left the 
possession of the vehicles with Balasub- 
ramaniam. So even strictly speaking, be 
can be regarded in the circumstances as 
the person succeeding to the possesdon 
ol the vducles. He is certainly one of 
the heirs of the deceased and his co-hdrs 
have given up their rights in his favour. 
We are not here concerned with the mu- 
tual rights inter se between the hdn 
and how they have adjusted their fTninntt 
Oea^y the possession by Balasubrama- 
niam is one that is provided for under 
Section 61. No other point arises fat 
consideration. 

14. We are satisfied that the conten- 
tions of the appellant that the renewal 
ordered is opposed to the provisions of 


Uie Act and that the Tribunal had no 
jurisdl^on in the matter are without 
substance. Even otherwise we could hesi- 
tate to interfere In the matter under the 
special jurisdiction, as the order of the 
Tribunal below Is in perfect accord with 
Justice. In the result the appeals fall and 
are dismissed with costs. Counsel fee 
Rs. ISO/- in each. 

ASJ/D.V.C. Appeal disnfissed. 
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RAMAKRISHNAN. J. 

Syed Mustafa Peeran Sahib end an- 
other. Petitioners v. State Wakf Board 
represented by its Secy., Madras, Res- 
pondent. 

Writ Petn. No. 833 of 1964 and 1048 ol 
1965. D/- &-1-1967. 

(A) Moslim Wakf Act (29 ol 1954), 
S. 6 — Scope — Not resorting to remedy 
imder section will preclude party from 
railing same question in writ proceed- 
ings. 

Where an aggrieved party fails to re- 
sort to the provisions of S. 6 of the 
Wakl Act. for settling a dispute about the 
wakf character of the property, by filing 
a dvil suit, be will be precluded from 
agitating the same question over again 
in writ proceedings: AIR 1963 SC 885, 
Rd; W. P. No. 1402 of 1963 (Uadi de- 
dded by Venkatadrl, J- and W. A. 
144 of 1966 (Mad).- BeL on; 1960 AC 260 
& (1885) ILR 11 Cal 275. Disting. (Para 7) 

(B) Mosllin Wakf Act (29 of 1954), 
S. 3 (0 Mutawalll — Definition ef 

It includes person who for time being 
manages wakf pro pe rty. 

The definition ol 'mutavalli* In S. 3 (fl 
of the Act. will indude a person who lor 
the time being manages or admldstera 
the wakf property as such. That the 
person has not admitted the wakl nature 
of the properties will be a diffietent quea- 
xtion. whidt may lead to other st^ to be 
taten imder the Act But that will not be 
a ground under which he ran challenge 
the demand lor contribution made 
against hiTn , (Para flj 

Cases Referred: Chronological Paras 
(1966) W. A. No, 144 of 1966 (Mad) T 
(1963) AIR 1963 SC 985 fV 50)- 
1963-1 SCR 469. Zaln Yar Jung 
y. Director of Endowments T 

(1963) W. P. No. 1402 of 1963 (Mad) 7 
(1980) 1960 AC 260-1959-3 All 
ER 1. Pyw Granite Co., Ltd. 

V Ministry of Housing and Local 
Govt B 

(1885) ILR 11 Cal 275, Nandolal 
Bose V. Corporation for the Town 
of Calcutta 6 
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T. R. Srimvasan, for PetHdoners; M. A. 
Sathar Sayeed. for Respondent 

ORDER: — In these two petitions the 
prayer is for the issue of a writ of Man- 
damus imder Article 226 of the Constitu- 
tion restraining the respondent Secre- 
tary of the State Wakf Board, Madras, to 
forbear (?) from taking any action under 
the Muslim Wakf Act (Central Act 29 of 
1954) in regard to the levy of contribu- 
tion under the aforesaid Act for the 
properties mentioned in the schedule to 
the petitions. 

2. The petitioners contend that in 
NaduhaUi village. Dharmapuri Taluk, 
Salem, District there is a certain extent 
of land which has been entered in the 
village accoimts as Kairathi personal 
inam. This property had been enjoyed 
by the petitioners and their predecessors- 
in-title for over 100 years as their per- 
sonal property. The properties are not 
attached to any mosque or religious or 
charitable muslim institution, nor was 
there at any time a dedication in_ respect 
of them permanently or otherwise by 
any person. Nevertheless, the respon- 
dent Secretary of the Wakf Board, call- 
ed upon the petitioners to render ac- 
coimts on the footing that the pro- 
perties are wakf properties and had 
been so registered tmder the Wakf 
Act and contributions are liable to 
be paid in respect of them to the 
Wakf Board. The petitioner in W. P. 
No. 833 of 1964 alleged that he was not 
aware of any enquiry by the Board be- 
fore they declared the properties to be 
wakf pronerties. On the other hand, the 
petitioner in W. P. No. 1043 of 1965 
stated that he had made certain repre- 
sentations in writing to the respondent 
Board pointing out that the properties 
were not wakf properties and that he 
was not the Mutavalli of any such wakf. 
Both the petitioners urged that the pro- 
perties have never been in the nature oi 
wakf and that the respondent Board, act- 
ed entirely without jurisdiction in pro- 
ceeding to demand contribution under 
the Wakf Act from the petitioners, 

'3. In the coimter-affidavit filed by the 
respondent. Secretary of the Wakf Board, 
it is alleged that there was a detailed 
enquiry as prescribed in Section 4 of the 
Wakf Act conducted by the Assistmt 
Commissioner of Wakfs, Salem. During 
that enquiry, the petitioner in W. P. 
1048 of 1965 represented that the land 
was granted by Nawab Tippu Sultan 
and that it was to be used for feeding 
Fakirs at the time of Meela-de-nabi and 
Giarween Urs, that he and the other 
beneficiaries were doing so every year 
spending about Rs. 400 for the purpose, 
that they had divided the lands into 1? 
parts and were enjoying the same and 
that the annual income ordinarily from 
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lands would be Rs. 5000. On the 
basis of the Assistant Commissioner’s re- 
port the lands were included in the list 
of wakfs and the list was published in 
the Fort St George Gazette on 29-4-1959. 
It is alleged in the coimter-affidavit that 
if the petitioners were aggrieved by such 
a declaration in the notification, they 
should have agitated the matter by filing 
a_ suit within the time prescribed in Sec- 
tion 6 of the Central Wakf Act and hav- 
ing fatied to do so, it is not open to the 
them in these writ proceedings to con- 
tend that the properties are not wakf 
properties and that they were not liable 
to meet the demand for contribution. 

4. Learned Coimsel Sri T. R. Srini- 
vasan appearing for the petitioners urged 
as a question of fact that the available 
data in the case will serve to estbli^ 
ttat the properties, are not wakf proper- 
ties at all, as defined in Section 3 (1) of 
the Act. According to the definition in 
Section 3 (1) wakf means the permanent 
dedication by a person professing Islam 
of any moveable or immoveable proper- 
ty for any purpose recognised by the 
Muslim law as pious, religious or chari- 
table and includes a wakf by user. 
Learned Counsel refers to the entries in 
the Inam settlement register for the 
lands in these cases wherein it is record- 
ed that no one was able to give the par- 
ticulars of the name of the grantor or 
the purposes for which the inam . was 
granted. But, however, the Inam Com- 
nnssioners were prepared to confer the 
inam of KairathL The word "Kairathi" 
according to the Wilson’s Glossary, can 
have any one of the following meanings; 
"alms, charity, lands given as charitable 
endowments the term is more especiallv 
applicable to grants or alms given by or 
to Mohammadans. Kairathi Zamin means 
the lands given in charity’’. 

5. It is clear that the word Kairathi 
used by the Inam Commissioner can also 
Include lands given as charitable endow- 
ments to or by Mohammadans. The con- 
cerned file of the Wakf Board dealing 
with the enquiry under Section 4 of the 
Wakf Act, was produced before me by the 
learned advocate for the Wakf Board, at 
the time of the hearing of the writ peti- 
tions. The file shows that in 1955 both 
the village kamam as well as Syed Sahib 
Peeran the petitioner in W. P. 1048 of 
1965 gave statements which clearly show 

(1) that according to the tradition, the 
lands were granted by Tippu Sultan lo 
a number of Mohammadan famffies; but 
no documents were available with them 

(2) that the lands were enjoyed without 
any alienation by the aforesaid Mohame- 
dan families for several years (3) that 
one of the conditions imder which they 
hdd the lands was the feeding of Fakirs 
or Muslim Bairagis during certain Mus- 
lim festivals (4) that the amount they 
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spent on this feeding was about Rs, 400 
as against the estimated income of about 
Rs. 5000- These particulars elicited ^ at 
the timp of the enquiry will cert^nly 
be consistent with the properties being 
wkkf properties. No doubt the persons 
in enjoyment were not able to produce 
the deed of dedication but they Imew of 
a clear tradition that the grantor was 
Tippu Sultan, that the properties never 
left the hands of the grantees and their 
descendants at any time, and that one 
of the objects which they had conastenfc* 
ly followed was the feeding of a certain 
number of Muslim Bairagis during the 
time of certain muslim festivals. That 
they were prepared to spend only a small 
proportion of the total income will not 
have any significance in the absence of 
the express terms of the grant, because 
by process of negligence they inlght have 
spent less on feeding B^ra^ ^th the 
passage of tim e than what they were ez« 
pected to spend originally. So, no argu- 
ment can be pressed, to Infer the nature 
of the grant from the fact that at the 
present moment the enjoyers are spend- 
ing only a small proportion out of the 
total income for tite performance of a 
charity for which the properties might 
have been originally granted. Therefore, 
one cannot bold on prima fade grounds 
in the face of the data made available at 
the enquiry by the Wakf Board, that 
properties on these cases, are so 
totally unconnected with an endorsement 
In the nature of a wakf, that the wakf 
Board acted entirely without jurisdiction 
in the proceeding to treat them as wakf 
properties, and including them In the list 
of-wakfs published in the Gazette under 
the provirions of the Act, 

6. The further argument stressed by 
the learned Counsel for the petitioner b 
this. He refers to Section 6 (1) of the 
Act, which ^ves a right to a party, 
where a dispute arises, whether a parti- 
cular property Is a wakf property or not. 
to ^e a suit ba a, d.vli Const of compe- 
tent jurisdiction. The section also statu 
that decision- of the dvil court to sudi 
a matter shall be final. The proviso to 
t>n'«i section gives one year time limit for 
filing such a suit, from the date of the 
publication of the list of wakfs under 
Section 5 (2). Section 6 (4) says that 
the list of wakfs publish^ tmder sub- 
section (2) of Section 5 shall, tmlp-iji it [3 
modified .in pursuance of a dedsion of 
the Civil Court imder sub-section (1) be 
final afid conclurive. When the respon- 
dent relied upon these provisions of the 
Wakf Act, for negatiwng the ri^t of the 
petitioners to, obtain relief in the present 
writ proceedings, the learned Coimsri for 
the petitioner urged that ting bring 
a case of there bring no wakl at 
all. the remedy tmder Artide 226 
of the Constitution will be available 


to the petitioners. But as mention* 
ed above on the data made available in 
the case it cannot be held conclurively 
that there is no prima fade or arguable 
case, about the wakf nature of the pro- 
perties. On the other hand, there Is 
coDsidexable evidence inclu<ting the state- 
ment of the petitioner in W. P. No. 1048 
of 1965 as well as the rnllage karnam 
which would support the view that the 
properties are wakf properties, and that 
out of the income from those properties 
only a small amount of Rs. 400/- was 
spent on feeding of Fakirs at the time 
of certain muslim festivals. 


7. The dedsion dted by the petitioner 
2ain Yar Jung v. Director of Endow- 
ments, AIR 1963 SC 985 lays stress on 
toe trust character of a wal^ But as 
mentioned already, it cannot be held on 
toe data made av^^ble to this case that 
such a test must totally fail in this case. 
Ijeamed Counsel for the respondent re- 
fers to a series of dedrions of thw Coiut 
which have held that where an aggrieved 
party falls to resort to the provisions of 
Section 6 of the Wakf Act, for settling a 
dispute about the wakl character of the 
property, by filing a dvil suit, he will be 
preduded from agitating the same ques- 
tion over again in writ proceedings. It is 
sumdent to refer to a recent decision of 
.Voi^tadA J., in W. P. No. 1402 of 1963 
(Mad) and a decision of a Bench of this 
Court to (which I was a party) to W. A. 
No. 144 of 1966 (Mad). 


8* Two other authorities referred to 
bythe learned Counsel for the petitioners 
Pyx Granite Co, Ltd. v. Ministry of 
Housing and Local Government, 1960 AC 
260 and Nundolal Bose v. Corporation for 
the Town of Calcutta. (1885) ILR 11 Cal 
275 have no application to the drcum- 
stances of this case. Thus to 1960 AC 
260 under the Town and Country Plan- 
ning Act of 1947 to Englanfi there was 
a pio visl oa enabling a person who wants 
to carry out certain operations on the 
land to apply to toe local "planiang au- 
thority to determine the question. There 
was a provision also for attaching fina- 
lity to the decirioa of a minister to ap* 
peaL against the decision of the lo^ 
planning autoozity. It was held that 
these provisions would not whittle down 
the subjects' rights to have recourse to 
toe or dinar y Court But to the present 
case to Section 6. the statute specifically 
gives the remedy to the aggrieved party 
to contest the decision of the Wakf Board 
to toe Civil Court, and also provides that 
In toe absence of such a dedrion the 
list of Wakfs published under the Act 
will becmne finaL This is a case, there- 
fare, where the statute Itself provides 
tor toe app r opriate remedy for relief by 
reso rt to toe ordinary Courts of toe land, 
within a specific period of limitation pres- 
cribed for that purpose, and proves 
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that in the event of , failure ^ resort to 
these steps, the decision of the 
Board shall be final I ani of the opimon 
therefore that the respondents conten- 
tion that the petitionCTS having failed to 
avail themselves of the remedies under 
the Act within the time allowed 
the statute cannot be permitted to es- 
tate the same issue over agam in wnt 
proceedings has to be accepted. 

9. There was a final argiment of the 
learned Counsel for the petitioners, t^t 
since the petitioners do not satefy po 
definition of MutavalH under the 
they cannot be compeUed fo 
button. But this overlooks the fact ^at 
the definition of 'mutayaUi m Section 3 
(f) of the Act, will include a person who 
for the time being manages 
ters wakf prope^ ^ such, ^e peti 
tioners are admittedly ger- 

wakf prope^es and 

vice of feeding poor fakirs, inat tney 
Ihave not admitted the wakf nature of 
the properties will be a ^e^nt dues- 
fir\n wViirli mav lead to otlier steps to be 
iSSn Sr”hl Act. But that will not be 
a ground under which they can chal^nge 
the demand for contribution now made 
ESTem. The writ petiUoM a« to- 
i^ssed with costs. Advocates fee Ks. 

yGW/D.V.C. Eetitions dismissed. 


AIR 1969 MADRAS 69 (V ^6 C 12) 
VEERASWAMI AND RAMAPRASADA 
RAO, JJ. 

K. Mahesh and 

Commissioner of focome-tax, ■ 

^"SrSe Nos. 216 to 219. 222 and 223 
of W65 (Ref. no to 113. 116 and 117 
of 1965), D/- 27-9-1967. 

Income-tax Act (1961), Ss. 57 (m) — 

Income-tax Act (1?22)> Wpiuh-tax 

^one and appUcahility — We^th-t^ 

paid on assessee’s 5“ 

not an admissible deduction under S. 57 
(^). (Wealth Tax Act (1957), Ss. 3 & 4). 

Vor an expenditure to come withm 
om'hit of S 57 (iii) of the Income-tax Act, 
S OTeniiturrshojld be Wd out or 
focu^ whoUv and exclusively and 

should be for the i!,^|^^con- 

eaming such mcome. It shoiUU De con 
nected with in the_ sense it must be Iimi 
dental to the makmg or eammg of me 
income. There must be a n^s be^een 
foe character of the expenditure ^d the 
making of income. ^ ^ i 

Since the Wealth Tax paid is not for 
foe purpose of making or eanmg in- 
come and the assessee paid foe tax as 

EL/GL/C333/68 


owner and on the value of the totality 
of his assets, it is not an admissible de- 
duction. The production of income from 
the assets appears to be wholly uncon- 
nected with the payment of Wealth Tax. 

(Paras 2 and 3) 
Payment of Wealth Tax is not inciden- 
tal to the making of income. 9^e fact 
that the payment is_ with a view to 
preserve the assets without which there 
can be no earning of income, does not 
establish the nexus required for the 
expenditure by way of Wealth Tax to be 
a permissible deduction, (Para 6) 

Section 57 (iii) must be construed in 
foe same way as the provision under 
Sec. 10 (2) (xv) of the Act of 1922 m 
spite of the fact that the concluding 
words of S. 10 (2) (xv) of the Act of 
1922 are wider in their scope. The ques- 
tion of deductibility of an expenditure 
depends on the scope of the words "pur- 
pose of’ which provides the link between 
foe expenditure and the carrying on of 
business in Section 10 (2) (xv) or me 
making or earning income in S. 57 (iii), 
(1963) 50 ITR 809 (Mad) & AIR 1966 SC 
1250, ReL on. AIR 1930 PC 209 & AIR 
1951 SC 278 & (1962) 1962-45 ITR 61 

(Mad) & (1964) 41 Tax Cas 450, Dist. 

(Para 4) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1250 (V 53)= 
1966-60 ITR 277, Travancore Tita- 
nium Products Ltd. v. Commr. of 
Income-tax, Kerala 3 

(1964) 41 Tax Cas 450=108 SJ 117, 
Haixode (Buenos Aires) Ltd. v. 

Taylor Gooby 5 

(1963) 1963-50 ITR 809=ILR (1964) 

Mad 93, Kumbakonam Electric 
Supply Corporation Ltd. v. Commr. 
of Income-tax, Madras 1. 3 

(1962) 1962-45 ITR 61=ILR (1962) 

Mad 549, Commr. of Incorne-tax, 
Madras v. Ja^annatha Govindas 5 
(1951) AIR 1951 SC 278 (V 38)= 
1951-20 ITR 1, Eastern Invest- 
ments Ltd. 'v. Commr. of Income 
Tax, West Bengal 5 

(1930) AIR 1930 PC 209 (V 17)= 

5 ITC 1, Raja Probhat Chandra 
Bama v. Commr. of Income-tax, 
Bengal 5 

S. Swaminathan and K. RamagopaL 
for Applicants; V. Balasubramaniam and 
J. Jayaraman, for Respondent. 

VEERASWAMI, J.:— These tax cases 
raise a common question as to ■^ether 
on the facts and in the cimin^ance^ 
foe claim for deduction of We^th ^ 
paid by the assessee as an admissible 
expenditure is lawfuL The Revenue 
weU as the tribunal negatived foe claim 
and foe references have come before us 
Sirlection 66 (1) oi the Income-^ 
Act 1922 or under Section 256 (1) of foa 
Act 1961. Each of foe assess- 
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ees as an individual received dividend 
Income and interest in the relative pre- 
vious year and paid Wealth Tax in a cer- 
tain sum on his holding of stodE. The 
sum paid as Wealth Tax was sought to 
be d^ucted from the income that com- 
prised of dividends and interest as an 
allowable expenditure under Section 57 
(iii) of the Income-tax Act 1961, but uzk- 
EUCce&sfuUv before the Revenue. 

The Tribunal relied on Kumbakonam 
Electric Supply Corporation Ltd. v. Com- 
missioner of Income-tax Madras, (1963) 
50 I'TO 809 (Mad) and dismissed the as- 
aessee's appeal in each case. That was of 
course a case under Section 10 (2) (zv) 
In whIA a IMvirion Bench of this Coiirt 
Was of opinion that Wealth Tax paid on 
the net w^th of the company there was 
not an allowable expenditure In comput- 
ing its taxable income. 

2. The assessee in each case as an in- 
dividual was charged to income-tax under 
the head "other sources'*. In computing 
his net Income chargeable to tax, be will 
be entitled to allowance of any expei^- 
ture not being in the nature of capital 
expenditure, l^d out or expended wholly 
and exclusively for the purpose of mak- 
ing or earning such Income. The point 
Is whether the Wealth Tax p^d by each 
of the assess ees on the net value of the 
stock held by him Is such expenditure. 
Though the Question is by no means 
capable of an easy answer, we have come 
to tlu condusion that the Wealth Tax 
paid is not an expenditure of that cha- 
racter. In order an expenditure to come 
within the ambit of Section 57 (Ui) it 
must satisfy the tests which obviously 
suggest themselves from the language 
employed by that provision. The expen- 
diture should be laid out or Incurred 
wholly and exdusivelv and should be 
(or the purpose of mddng or earning 
such Income It should be connected with 
in the sense it must be incidental to the 
making or earning of the income. In other 
words, there must be a nextis between 
the character of the expenditure and the 
making or earning of income. If the sum 
laid out is on a capacity different from 
that in making or earning income, that 
will clearly be outside the scope of 
tion 57 (iii). 

3. In the present cases, we fan to see 
how the wealth tax paid is for the pur- 
pose of making or earning Income. The 
assessee paid wealth Tax as Owner and 
on the value of the totality of his assets. 
That has nothing to do with his making 
or earning income from such assets. The 
droduetion of income from the assets 
appears to be wholly unconnected with 
the payment of wealth Tax. This view 
of ours, as we think, receives support from 
’a parity of reasoning in (1963) 50 ITR 
609 (Mad) and Travancore Titanium Pro- 
ducts Ltd V. Commissioner of Income- 


Tax Kerala, (1966) 60 ITR 277=(AIR 1965 
SC 1250). These cases, no doubt, are 
related to Section 10 (2) (xv) but what 
fell for decision In them was the scope of 

the words "any expenditure laid 

out or expended wholly and exclusively 
for the pttrpose of sudi business, pro- 
fession or vocation”. A Division Bench 
of Uiis (fourt in the first case and the 
Supreme Court in the second, have ex- 
pressed the view that WealA Tax paid 
by an assessee was not an allowable ex- 
penditure in computing the taxable In- 
come of that assessee under Section 10 
(2) (xv). The Supreme Court in the 
second case pointed out— 


In determining whether an amount 
expended by the assessee Is deductible 
under Section 10 (2) (xv) of the inHiVn 
Income-tax Act. the nature of the ex- 
penditiire or outgoing must be adjudged 
to toe light of accepted commerrial 
practice and trading principles. The ex- 
penditure must be incidental to the busi- 
ness and roust be necessitated or justified 
by commercial expediency. It roust be 
directly and intimately connected with 
the business and must be laid out by the 
taxpayer in his character as a trader. To 
be a i»rmissible deduction, there roust 
w a direct and Intimate conne^on be- 
tween the expenditure and the business 
between the expenditure, and the 
wraeter of the assessee as a trader, and 
not as owner of assets, even 11 they are 
assets of the business”. 

4. The Supreme Court repelled an 
areuioent on behalf of the assessee in that 
purpose of its business. 
It held assets and by the use of those 
^els profits were earned, and. therefore, 
lax p^d in re^ct of those assets was 
CTpenditore laid out for the purpose of 
the bu^es^ The deduction sought for 
Is tUsalJowed because the nexus required 
WM rrot established and the Wealth Tax 
paid by the assessee there was as an owner 
on Its net worth and not as a trader for 
the purpose of carrying on Its business. 
It is true that the concluding words of 
oection 10 (2) (xv) are wider in their 
scope than those of Section 57 (lii). Bull 
for purposes of answering the reference 
TCfore us. that can make no difference: 
Iwcause to the case of both the provi-: 
oons, toe Question of deduciibilJty of ani 
exproditure depends on toe scope of the 
'‘purpose of which provide toe 
link tetween the expenditure and toei 
carrying on of business to the one case 
or making or earning income to toel 
other 


5. But Mr. Swaminathan, for the as- 
«s^. strenuously pressed before us 
Baja Probhat Chandra Barua v. Commis- 
sioner of Income-tax Bengal. 5 ITC 1- 
(AIR 1930 PC _209). Eastern Investment 
yUi. V. Commissioner of Income-tax. 
West Bengal. (1951) 20 ITR 1=(A1R 1951 
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SC 278), Commissioner of Income-tax. 
Madras v, Jagannatli Govindas, (1962) 45 
ITR 61 (Mad) and Harrode (Buenos Aires) 
Ltd. V. Taylor Gooby. (1964) 41 Tax Caa 
450. He argues that preservation of as- 
sets is incidental to the purpose of mak- 
ing or earning income, that these are 
cases in which the assets themselves au- 
tomatically produced income and that, 
therefore, payment of Wealth Tax was 
virtually a condition for making or earn- 
ing income, because default in payment 
of such tax will endanger the ownership 
of the asset which in its turn will des- 
troy the very source of income. The 
argument thus presented at first sight 
looks attractive. But on further scrutiny 
we are of opinion that it cannot be ac- 
cepted. We do not think that the cases 
relied on by him support his proposition. 

The Privy Council in 5 ITC l=(AlR 
1930 PC 209) held that in bringing to tax 
income derived from lands in permanent 
settled estates, allowance should be made 
for the jama paid by the land-holder. 
The income was brought to charge imder 
the head "other sources” and dealing 
with the ^gibility of the jama to de- 
duction, Lord Russell of Killowen, who 
delivered the judgment for the Board, 
expressed the view — 

"Their Lordships were unable to as- 
certain upon what footing the appellant 
had been assessed in respect of tiie in- 
come derived from his zamindari, Le. 
whether on the gross income _ or after 
some allowance had been made in respect 
of the jama assessed and paid upon tte 
lands. Their Lordships are of opinion 
that, in assessing the appellant to income- 
tax in respect of the income derived 
from his zamindari, his income, profits 
and gains from that source should be 
computed after making proper allowance 
in respect of the jama assessed and 
paid”. 

A perusal of the judgment of the Privy 
Council shows that in taking that view it 
was persuaded to think that payment of 
the jama was a condition of the land- 
holder holding the estate. Apart from 
ihat, it seems to us that the nature and 
Incidence of the jama have no relation to 
those of Wealth Tax trader the provi- 
sions of the Wealth Tax Act. Further, 
the land-holder paid the jama in that 
capacity and also was_ charged to tax on 
income received by him from the estate 
which he held as a landholder. 

1962-45 ITR 61 (Mad) allowed deduc- 
tion of municipal tax paid by the as- 
sessee on his talkie cinema equipment in- 
cluding machinery and furniture, in com- 
puting his chargeable income consisting 
of the rents received by him as a lessor 
of tiie eqiupment. It may be seen that 
the municipal tax was paid by the as- 
sessee not as owner per se of the ci nem a 


equiiroent ^ The nature of such tax is 
that its incidence is on Ihe property it- 
self and is collected from the owner or 
occupier thereof, and it is not comparable 
to Wealth Tax in its character and inci- 
dence. While we think that Mr. Swami- 
nathan is justified in relying on this cas^ 
we are at the same time not satisfied that 
the principle of the decision can proper- 
ly govern the references before us. 

1951-20 ITR 1=(AIR 1951 SC 278) [s 
even less helpful to the assessee. There 
the interest sought to be deducted in the 
computation of chargeable income of the 
investing company was paid on certain 
debentures which were issued by it in 
lieu of the value of certain shares whidi 
it had purchased. The Supreme Court 
In that case considered that the payment 
of interest was an expenditure within the 
ambit of Section 12 (2) and was a per- 
missible deduction. The investing com- 
pany earned income in that capacity and 
also paid interest under the debenture in 
the same capacity, it was apparently for 
this reason a nexus was found between 
the expenditiue and its purpose, name- 
ly, ma kin g or earning income within the 
meaning of Section 12 (2), 

In (1964) 41 Tax Cas 450 the English 
Court of Appeal held that a foreign Tax 
charged annually on percentage of capi- 
tal was a permissible deduction as the 
Tax was incurred wholly and exclusively 
for the purpose of the assessee’s trade. 
The basis for this view appears to be 
that payment of such tax was a condition 
precedent to the carrying on of the asses- 
see’s business in Argentine. 

.6. As we mentioned earlier, we find 
It difficult to hold that the Wealth Tax 
was paid by each of the assessees in 
these cases as incidental to the making 
or earning of incoma In a sense it may 
be that in order to preserve the total 
net assets, the assessee has to pay Wealth 
Tax and that without such assets there 
can be no question of making or earning 
the income. But these facts do not 
establish the nexus required for the ex- 
penditure by way of Wealth Tax to be a 
permissible deductioiL The connection, 
if any, of the expenditure by way of 
Wealth Tax with the assessee’s making 
or earning the income appears to be too 
remota Ihe expenditure in order to be 
a permissible deduction, should be direct- 
ly connected with the purpose of m^- 
ing or earning of income, for, otherwise 
it cannot be said that the expenditure is 
for the purpose of making or earning 
incoma 

7. Mr. Swaminathan appealed to us 
that if the expenditure tax paid is not al- 
lowed to be deducted, the resrilt would 
be that having regard to the higher slabs 
of the income-tax rate which the asses- 
see will be subjected to. the assets would 
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prove more a liability. That paay be so; 
not that we express any opinion on that. 
That is not, however, a matter in respect 
of which we can possibly give any reliet 
That is a question of policy which diomd 
be left to the Legislature. 

8. The question referred to us Is ans- 
wered against the assessee. There will 
be no order as to costs. 

TVN/D.V.C. Reference answered 

accordingly. 


AIR 1969 MADRAS 72 (V 56 C 13) 

ramamurti, j. 

Arumugha Udayar and others. Appel- 
lants V. Valliaroinal and others, Respon- 
dents. 

Second Appeal No. 1622 of 1S62, D/- 
20-6-1967, against decree of Sub-Court, 
Cuddalore, in A. S, No. 206 of 1961. 

(A) Hindu Succession Act (19S6), Pre- 
amble — Hindu Adoptions and Mainien- 
ance Act (1956), Preamble — Schemes 
of Acts and their relation ^th each 
other. 

The main scheme of the Hindu Succes- 
sion Act 19S6 Is to establish complete 
equality between male and female with 
regard to property rights and the rights 
of the feoiale were declared absolute 
completely abolishing all notions of a 
limit^ estate. In many respects, thb 
Act and the Hindu Adoptions and Main- 
tenance A^ 19S6 are Inter-related and 
complementary; in particular, the scheme 
under the latter Act is to project into 
the law of adoption the result and con- 
sequences of the introduction of the coit- 
ception of absolute estate for males and 
females alike and the abrogation of the 
conception of the limited estate. These two 
Acts have introduced far-reaclung vital 
changes sweeping away and cutting at 
the root of the old traditional and con- 
servative notions and concepts of custo- 
mary Hindu law. (Para 5) 

Under the Hindu Adoptions and Main- 
tenance Act, 1956 adoption is now a 
piurely secular^ institution and has Irat aU 
its religious significance. It Is because 
of this vital change that the Act now pro- 
vides that a woman can make an adop- 
tion, whether married or unmarried, and 
the child adopted may be a boy or girl. 
The necessary consequence Is, the dis^- 
mination between a male and a female 
based upon religious considerations in the 
law of adoption has to disappear under 
the Act (Para 1) 

(B) Hindn Law — Adoption — Widow's 
right to adopt 

’ Under customary Hindu l.aw, in the 
case of adoption by a widow, she co^ 
adopt only to her deceased husband but 
^never to herself, nor cotild she ad opt to 
GL/HL/D28/68 


any other person, A mother can^t 
^opt to her son, nor a sister to her bro- 
ther. An adoption by a woman of a son 
to herself is invalid and it confers no 
legal rights upon the person adopted. 
5Vhen a widow makes an adoption, she 
acts metdy as a delegate or representa- 
tive of her husband t^t is to say, she is 
only an instrument through whom the 
husband Is supposed to act The substi- 
tution of a son of the deceased for spiri- 
tual reasons is the essense of adoption 
and the consequent devolution of proper- 
ty is a mere accessory to it (Para 7) 

In Mithila a widow cannot adopt at aU. 
even if she has the express authority of 
her husband. In Bengal, Benares and 
Madras, a widow may adopt imder an au- 
thority from her husband to that behalf. 
In Madras, a widow may also adopt 
without her husband's authority, provid- 
ed she had obtained the consent of the 
husband’s saplndas, if the husband had 
separated at the time of his death, or, 
with the consent of his undivided copar- 
ceners. If the husband was Joint In 
Bombay, a widow may adopt even with- 
out any authority. AIR 1933 PC 155 & 
AIR 1947 PC 124 & AIR 1963 SC 18S St 
Mullah’s Hindu Law, 13th Bdn. Pages 479 
and 480. Secs. 449 end 452, Ref, 

/«. ... . . (Para 8) 

(C) Hindo Law — Adoption — Capa- 
city to give and take. 

purpose of adoption Is to ensure 
spiritual services for a man after his 
death by the offering of oblations ' and 
rice hbations of water to the manes perio- 
dically and women having no spiritual 
u^cds to be satisfied, a woman was not 
allowed to adopt to herselt That is the 
reason why Hindu law did not recognise 
a T»wer by an unmarried woman to take 
a^ child to adoption. For the same reason, 
since according to Hindu law, women 
were ineligible to cater to the spiritual 
requirements of person, the adoption of 
a daughter was not permitted, ffara 7) 

(D) Civil P. C. (1908), Preamble — In- 
terrelation of Statutes — Codifying sta- 
tutes ^ Rule of construction. 

In toe case of codifring statutes. It is 
a settled rule of construction that in 
reject of matters specifically dealt with 

T the statute, earlier law cannot be in- 
voked for the purpose of adding to it 
sometoing which is not there. The true 
of the provisions of the Act 
ought not to be influenced by considera- 
tions derived from the previous state of 
* 0®6) im 23 Cal 
563 (PC), ReL on. (Para 9) 

(E) Hindu Adoptions and Maintenance 
Act (1956), Ss. 4, 5, 7, 8, 11, 12, 14 — 
Effect of adoption — Adoption by widow 
— Adopted boy does not become adopt- 
ed son of deceased husband conferring 
upon him rights of inheritance (o estate 
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ol deceased hiisband. AIR 1966 Bom 
174 & AIR 1967 AU 148, Dissent from. 

Reading Ss. 4 and 5 of the The Hindu 
'Adoptions and Maintenance Act, 1956, 
together it is dear that there is no field 
tn which any portion • of ciiistomary law 
could operate with regard to adoption 
as unabrogated Hindu law. The infer- 
ence is dear that the basic and funda- 
mental assumption under the Act is that 
any person, a male or female, when he 
or she adopts, adopts to himself or her- 
sdf only and cannot adopt to another. 
Ihe object underlying Sec. 7 is to com- 
pletdy abrogate the customary Hindu law 
under which male Hindu can foist the rda- 
lionship of an adoptive mother upon his 
wife without her consent or even despite 
her objections. After the Act, if the re- 
qmsite consent of the wife is obtained, 
the wife is regarded as the adoptive 
mother because the adoption so made by 
a male Hindu is not only by himself but 
by his wife as wdL In the case of a 
Hin du female, there is so such provision 
for her taMng an adoption during the 
husband’s life tim e even if he consents 
and there is no provision corresponding to 
S. 14 for affiliation of the adopted child 
to the deceased husband. 

Before the Act came _ into force, the 
husband diuing his lifetime, _ could have 
completely prohibited the widow from 
malting an adoption. In the case of plu- 
rality of widows, he could have confer- 
red the power upon any ^ one of _ the 
widows even preferring a junior widow. 
Under the customary law, if there 
is a violation of ^y one of these 
conditions, the adoption made by the 
widow would be void. But under the 
Act, tile capacity of the widow to adopt 
is absolute and unqualified having no 
relation to the wishes of her deceased 
husband. His volitions in the matter 
which he might have manifested during 
his lifetime imposing a prohibition or a 
restriction in the matter of an adoption 
would have no controlling force oh his 
widow, after his death. The main scheme 
of Ch. n is, that the afialiation cannot be 
forced upon the other spouse unless the 
adoption takes place as a result of mutual 
agreement between both the spouses. 

(Para 10) 

It is also important to notice that all 
the 'deeming’ provisions relating to af- 
fliatioh in Section 14 are only in relation 
to living persons and not to persons who 
were dead at the time of the adoption. 
If in the case of a deceased wife there is 
no such affiliation the position is a fortiori 
in the case of a deceased father. S. 8 which 
confers the capacity upon a female Hindu 
to take a child in adoption is general in 
terms and a spinster, a divorced woman, 
a widow, a wife of an apostate or an as- 
cetic are all clubbed together without 
any distinction. Reading Ss. 8 and 14 


together the widow has no capacity to 
make an adoption to the deceased hus- 
band and such an adoption will not there- 
fore be in ^accordance with the provisions 
contained in Ch. H within the meaning 
of S. 5. (Para 11) 

A reading of S. 11 also fends to the 
same inferenca Under the customary 
Hindu law, if a Hindu dies leaving a 
plurality of widows and if authority is 
given by the husband to one of tTipm 
only, she alone can adopt and she can do 
Eo_ without even consulting the other 
widows. If the authority is given to the 
widows severally, the preferential right 
is to the senior widow and the junior 
widow will have no right to adopt un1pR<; 
the senior refuses to do so. Again a 
widow cannot adopt when a co-widow 
has validly adopted and the adopted son 
is living. 

If the theory of affiliation to the de- 
ceased spouse is accepted, it would cut 
at the root of Section 8, which confers 
unqualified power upon ^ the widows 
irrespective of what any one of the 
widows may do in the matter and also 
would render many of the important pro- 
visions of the Act useless and unwork- 
able. Apart from the four specified 
classes^ of cases dealt with imder' Sec. 14 
there is no further affiliation by fiction. 
In the face of Secs. 4 and 5 it is impos- 
sible to read into the Act any such power 
of affiliation by necessary implication. 
Further, the rule of necessary implica- 
tion caimot be invoked when it would 
be inconsistent with what is expressly 
declared in the statute itself, i.e., Ss. 7, 

8 and 14. CParas 9, 12) 

As regards S. 12, it does not state that 
all the ties of the child in the family of 
Its birth are severed and they are re- 
placed in the adoptive family. The re- 
placement is not all ties lost in the natu- 
ral family, but it is only those created 
by the adoption in the adoptive family. 
Section 12 by itself is not decisive and 
does not lead to the necessary conclusion 
that there is an affiliation to the deceased 
spouse. Under the Act an adoption by a 
male and a female are placed on the same 
footing and there is no scope for invok- 
ing the doctrine that the widow makes 
the adoption as the surviving half of the 
husband and on his representative. Sec- 
tion 12 states that the adopted child shall 
be deemed to be the child of his "or” her 
adoptive father. The word used is "or” 
and not "and”. Further the relationships 
are replaced only with effect from the 
date of the adoption and not retrospec- 
tively. If on an interpretation of Ss. 5, 

8, 11 and 14, the tie of an adoptive father 
based upon the theory of affiliation is 
not created,. Sea 12 does not improve 
the position. Moreover, the theory of 
vesting and divesting has no place after 
the Act as seen from proviso (c) to S. 12, 



A.LB. 


Anunugha Udayar v. VaDlaimeal (Ramamurtl J.) 


74 niad. 

If the main affiliation by fiction to the 
htisband does not exiA the other col- 
lateral relationships do not arise at all 
AIR 1966 Bom 174 & AIR 1967 All 148, 
Dissent from. AIR 1956 hiad 323 fFB) 
& Mullah’s Hindu Law, 13th Edn. page 
483. Sec. 455. Ret (Paras 13. 15) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 All 148 (V 54)= 

1966 AU LJ 891, Subhash Misrir 
V. Thagai Missir 4, 16 

0966) AIR 1966 Bom 174 (V 63)= 

67 Bom LR 864, Ankush v. Jana- 
bai 4, 13 

0963) AIR 1963 SC 185 (V 50)= 

1963 2 SCR 440. Chandra sekara 
V. Kidandaivelu 7 

(1956) AIR 1956 Mad 323 (V 43)= 

1956-1 Mad U 441 (FB). Siva- 
gami Achi V. Rn magiiTniaram Chet* 


13 


0^7) MR. IWl PC 12A <V 34)= 

HR (1948) Mad 362, China Rama- 
Rubbayya v. Chenchuramayya 7 

0933) AIR 1933 PC 155 (V 20)= 

ILR 12 Pat 642, Amarendra Mart- 
singh ▼. Sanatan Singh 7 

(1898) ILR 23 Cal 563=23 Ind App 
18 (PC). Narendranath Sircar t. 

Kainal Basiid Dad 9 

(1891) 1891 AC 107=60 UQB 145, 

T^arik of England y. Vagliano 
Brothers 9 

M. S. Venkatarama Iyer and V. Krtdi- 
nan. for Appellant; V. C. Veeraraj^van, 
for Respondent, 

JUDGMENT: — This second appeal 
ndses an Interesting question of law as 
to Tvhether an adopted son who was ad- 
opted by a Hindu widow after the Hindu 
Adoptions and Maintenance Act, Central 
Act XiXXVm of 1956. ramo into forces 
would be entitled to rights of inheritance 
to the properties whi^ the widow (the 
adoptive mother) took as an heir to her 
husband. 

2. One Balayee Ammal succeeded to 
the properties of her husband, one NaHa- 
thambL She made several alienations 
and Nallathambi’s sisters (plaIntiCs In 
the present litigation) Instituted proceed- 
ings in 1951 and obtained a declaration 
that the alienations woidd not be tend- 
ing on the reversioners after the lifetime 
of Balayee. She died on 17-1-1960 and 
Nallathambi’s sisters have filed the pre- 
sent suit for recovery of possession of 
the properties from the alienees on the 
basis of the declaration secured in the 
prior litigation 


3. Balayee appears to have adopted 
her younger sister’s son, minor Ganapa- 
thi on 31-12-1959 and on the same day. 
she ^ad also executed a registered de^ 
of adoption acknowledging the said ed- 
. option. The contesting defendants Le» 
the alienees and their representatives, re- 
sisted the suit on the grcrnnd that tbs 


plaintiffs have no title to sue and that as 
a result of the adoption minor -GanapatM 
became the nearer heir to the estate of 
Nallathambl. The Sub-Judge found that 
the adoption had been made out But 
(on the question of law) he differed from 
the trial Court and decreed the smt hold- 
ing that the son adopted by a widow 
would he an heir only to the properties 
of the widow and not to the estate of her 
deceased husband. Hence the present 
second appeal by the defeat^ defen- 
djmts. 

4. The widow was not In actual pos- 
session of the properties of her husband 
she having alienated the same long be- 
^re the Hindu Succession Act came Into 
force and the reversioners of Nallatham- 
td would be entitled to recover posses- 
sion of the properties from the alienees 
on the death of the widow Balayee. This 
right of the tevecdoneea would, be uzb* 
availing if the adopted son Is to be re- 
garded as an heir not only to the widow, 
Balayee; but to her husband Nalla- 
thambi. My attention was drawn to a 
recent Ben^ decision of the ^t^ay 
High Court reported in Ankush v. Jana- 
bai, AIR 1966 Bom 174 in which It was 
held that as a resialt of an adoption 1^ . 
either spouses, the adopted eon becomes < 
^e child of both the spouses and thrt 
this result necessarily followed from the 
combiDed operation of the custcmazj: 
Hindu law and the provislotts of tha 
Hindu Adaptions and Maintenance Act, 
Central Act LXXVIH of 1956. hereinafter 
referred to as tlw Act In a recent deci- 
sion reported In Suhbasb Missir v. Tha- 
tfai Missir. AIR 1967 AU 148, a dmilsr 
view has been taken. In the Bombay 
decision the Tnain reasoning Is that unda 
Section 12 and sub-section (6) of Section 
J1 of the Act there Is a complete sevei 
yanc e of aU ties of the chUd given on ad- 
option in the family of or her birth 
and correspondingly "these very ties of 
the child became auto^ticaUy replaced 
in the adoptive family”. The effert of 
the adoption Is to completely transfer t^ 
chUd from the family of Its birth to the 
famil y of its adoption. The serial 
deeming provisions in Section 14 of the 
Act tard to the same view. Section 6 
and Section 8 of the Act do not warrant 
the view that after the 
of the Act. the widow can an adop- 
tion only to herself and It was not com- 
petent for her or permlsmble for any 
widow to take any in adoption to 

her deceased husband. The acceptance 
of the rival view that the deceased bus- 
band cannot be regarded as the adoptive 
father would result In absurd r^ults 
that while the adopted son wotild lose aU 
his ties In the family of his birth, he 
would not become related to the deceased 
husband or the husband's collateral rda- 
tions and there Is nothing In'tbe Act to 
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Indicate that the provisions In the Act 
were intended to abrogate the position 
which existed under tiie customary Hindu 
law as regards the new ties of the adop- 
tive son in the adoptive family in con- 
sequence of his adoption by a widow. 

5. Before proceeding further some 
preliminary observations require to be 
made concerning the bacigroxmd and 
the setting in which this Act was enact- 
ed and the rules of statutory construc- 
tion to be observed in construing the 
provisions of the Act. In the scheme of 
codification of vital aspects of Hindu 
law, the first is, the Hindu Marriage Act 
1955 on the topic of Marriage and 
Divorce. Next came the Hindu Succes- 
sion Act (Act XXX of 1956) which has 
codified the Hindu Law relating to intes- 
tate succession. The main scheme of 
this Act, Act XXX of 1956, is to establirii 
complete equality between male and 
female with regard to property rights and 
the rights of the female were declared 
absolute, completely abolishing all no- 
tions of a limited estate. Next came in 
Act XXXn of 1956 concerning the topic of 
Minority and Guardianship. Last in the 
series is the Hindu Adoptions and Mainte- 
nance Act. Act LXXVni of 1956. In many 
respects the Hindu Succession Act, Act 
KXX of 1956 and the Hindu Adoptions and 
Maintenance Act, Act LXXVHI of 1956 are 
Inter-r^ated and complementary; in par- 
ticular, the scheme imder the latter Act 
is to project into the law of adoption the 
result and consequences of the introduc- 
tion of the conception of absolute estate 
for males and females alike and the abro- 
gation of the conception of limited estate. 
These two Acts have introduced far- 
reaching vital changes sweeping away 
and cutting at the root of the old tradi- 
tional and conservative notions and con- 
cepts of customary Hindu Law. 

6. The whole of Hindu Law of adoi> 
tion, its evolution and the case law is 
evolved from a few texts and the meta- 
phor. The metaphor is that of SaunakEi, 
that the boy to be adopted must bear 
"the reflection of a son”. The texts are: 
Manu, Vasishta. Budhayana. Saimaka 
and Sakala (Mayne’s Hindu Law, 11th 
Edn. 1950 page 188). In giving full ac- 
ceptance to tile fundamental conception 
of this fiction of the reflection and image 
of a real son in the son adopted, several 
aspects of Hindu Law had emerged. The 
wealth of case law which has given (?) 
round this fiction reveals in an amusing 
manner that this fiction when pressed 
into its logical conclusion had led to fan- 
tastic and absurd results and on certain 
aspects of Hindu law this fiction had even 
degenerated into a farce. 

7. 'i^e customary law in several parts 
of India on the topics of adoption was 
not uniform, particularly with regard to 
the powers of a Hindu widow to take a 


boy in adoption. There were also several 
restrictions and prohibitions like caste, 
the sex of the child to be adopted etc. 
eta ^ The one important aspect which is 
c^cial for the present discussion is 
that imder the cu^omary Hindu Law, 
in the case of adoption fay a widow, she 
could adopt only to her deceased husband 
but never to herself, nor could she adopt 
to any other person. A mother cannot 
adopt to her son, nor a sister to her bro- 
ther. An adoption by a woman of a son 
to herself is invalid and it confers no 
kgal rights upon the person adopted 
(Vide Mullah’s Hindu Law, 13th Edn. 
p. 479, Section 449). Intimately and 
inseparably connected with this concep- 
tion that the adoption by the widow 
could only be to her husband, is the reli- 
gious aspect which pervaded the doct- 
rine of adoption and the wealth of case 
law. When a widow makes an adoption, 
she acts merely as a delegate or repre- 
sentative of her husband, that is to say, 
she is only an instrument through whom 
the husband is supposed to act The sub- 
stitution of a son of the deceased for 
spiritual reasons is the essence of adop- 
tion and the consequent devolution of 
property is a mere accessory to it: Vide 
Amarendra Mansingh v. Sanatan Singh, 
AIR 1933 PC 155 at p. 158, China Rama- 
subbayya v. Chenchuramayya, AIR 1947 
PC 124 and Chandrasekara v. Kulan- 
daivelu, AIR 1963 SC 185 at p. 193. The 
Inevitable conflict -between the spiritual 
and the religious aspect of an adoption as 
against the secular and temporary con- 
siderations, resulted’ in any amount of 
difficulties in demarcating the line as to 
when the religious or spiritual back- 
ground should receive full recognition as 
against the secular aspect. The fiction ol 
projecting back the existence of an adopt- 
ed son (to an earlier date) on 'the date 
of the death of the husband, in its turn 
created complications on the question of 
vesting and divesting of estates. But the 
foundation of the basic conception al- 
ways remained the same under cus- 
tomary Hindu Law La, the widow 
could adopt only to her husband, never 
to herself and the religious and spiritual 
aspect was its predominent featura 'The 
Act, has completely swept away all 
these basic notions. Under the Act 
adoption is now a pmely seciflar in- 
stitution and has lost all its religious 
significance. It is because of this vital 
change that the Act now provides that a 
woman can make an adoption, whether 
married or unmarried, and the child 
adopted may be a boy or a girL_ The 
purpose of adoption is to ensure spiritual 
services for a man after his death by 
the offering of oblations and rice liba- 
tions of water to the manes periodicallv 
and women having no spiritual needs 
to be satined, a woman was not allow- 
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ed to adopt to hersell That 
'reason why Hindu Law did not recog- 
nise a power by an unmarried womM 
to take a child in adoption. For ^ the 
gami^ reason, since according to Hindu 
Law, women were ineligible to cater to 
the spiritual requirements of a person, 
the adoption of a daughter was not per- 
mitted as the religious conriderations in 
the law of adoption have now been abo- 
lished and the institution of adoption 
has been made wholly secular. The 
laecessary consequence is, the discrinima- 
tioa between a male and a fe m ale based 
upon religious considerations in the law 
lof adoption has to disappear and has 
Ibeen ri^tly abolished under the Act. 

8. The Act has considerably ampli- 
fied the law on the subject furnishing a 
uniform code for the whole of India. 
The law as to adoption by a widow la 
[difierent in difierent States. In Milhila 
widow cannot adopt at all, even if she 
as the express authority of her hus- 
Iband. In Bengal. Benares and Madr^ 
widow may adopt under an authority 
ifrom her husband in that behalf. In 
[Madras, a widow may also adopt without 
[her husband’s authority, provided she 
had obtained the consent of the hus- 
band’s sapindas. If the husband had sepa- 
rated at the time of his death, or, with 
the consent of his undivided coparceners, 
if the husband was joint In Bombay, a 
wldi^ may adopt even without any au- 
thority. (^de for the statements of law, 
Mullw’s Hindu Law. 13th Edn. page 480 
Section 4S21. The difference of oidnion 
between the various schools of Hindu 
Law in difierent parts of India arose from 
varying and difierent interpretations put 
upon the following text of Varistha "nor 
let a woman give or accept a son unless 
with the assent of her lord”. The mass 
of law case law with the subtle refine- 
ment, that had crept Into the law relat- 
ing to the capadty of a widow to adopt 
have been totally abolished or supersed- 
ed tmder the Act wUch now empowers 
a woman to adopt at any time, either a 
boy or a girl, without the obligation of 
obtaining the consent of any poson 
thereto. The most vital and important 
change that has been brought about 
under the Act is to confer eqmdity in a 
woman in the matter of adoption and to 
confer upon her a power to adopt, whe- 
ther married or unmarried, in her own 
right and not as a representative of her 
husband and to adopt a boy or a girl 
without any restriction as to caste. In 
fact, she can even adopt a boy though 
her deceased husband had expressly pro- 
hibited her from taking a child in adop- 
tion. 

9. In Interpreting the provisions of 
this Act, which as obsoved above is a 
revolutionary piece of social legi^tion 
based solely upon secular conriderations 
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Courts 

cannot approach the problem with any 
preconceived notions based upon custo- 
mary Hindu Law. It had to be borne 
in mind that this Act is cot introducing 
an amendment of an existing statutory 
law to remedy a particular evil, defect 
or mischief in which case, it may be pre- 
sumed that the legislature did cot intend 
to make any substantial change in the 
existing law beyond what it declared (in 
the amending statute) either in express 
terms or by clear and necessary impli- 
cations. Tl^ Act being a comprehensive 
uniform Code on the entire topic of adop- 
tion. governing the whole of India, the 
pre-existing law cannot afford a safe 
guidance in the matter of proper and cor- 
rect interpretation of tiie provisions of 
the Act. Reference may be made to the 
oft-quoted observations of Lord Maena- 
ghten in Bank of T^npland v. yagliano 
Brothers, 1891 AC 107— 

"The proper course is. In the first In- 
stance, to examine the language of the 
Statute and to ask what is its natuj^ 
meaning, uninfluenced by any considera- 
tions derived from previous rtate of the 
law and not to start with enquiring how 
the law prevtously stood, and then as- 
suming that it was probably intended to 
leave it unaltered, to see 11 the words of 
the enactment will bear an interpretatloa 
is conloimi^ with this view. If a sta- 
tute intended to embody In a code a par- 
ticular branch of the law, is to be treat- 
ed in this fashion, it appears to me that 
its utility will be almost entirely des- 
troyed, and the very object with which 
it was enacted will be frustrated. The 
purpose of such a statute surely was that 
on any point spedfically dealt with by 
it, tbe law should be ascertained by In- 
terpreting the language used instead of^ 
as before, roaming over a vast number 
of authorities in order to discover what 
the law was, extracting it by a minute 
critical examination of the prior ded- 
sions”. 

In the case of codi^ing statutes, it is a 
eettled rule of construction that In res- 
pect of matters specifically dealt with by 
the statute, earlier law cannot be in- 
voked for the purpose of addhig to it 
sometiiing which is not there. The true 
meaning of the provisions of the Act 
ought not to be influenced by considera- 
tioDs derived from the previous state of 
law. It is sufScient to refer to. the fol- 
lowing headnotes Narendranath Sircar v. 
Kamal Baslni D-«i. (1896) ILR 23 Cal 

563 (PC^-“ 

"The object of codifying a particular 
branch of law shoidd thenceforth be as- 
certained by Interpreting the toguaga 
used in that enactment, instead of, er 
before, searching in the authorities to 
discover what may be the law, as laW 
down in prior derisions. The language 
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of such an enactment must recave its 
natural meaning, without any assump- 
tion as to its having probably been the 
intention to leave unaltered the law as 
It existed before”. 

The provisions of the Act may now be 
examined to ascertain whether there is 
anything in the Act, express or by neces- 
sary implication, to warrant fee 
that a boy adopted by a widow should be 
deemed to be an adopted son of me 
deceased husband conferring upon the 
boy so adopted, rights of inherit^ce to 
the estate of the deceased husband. Sec- 
tion declares the overriding efiect of 
the Act, that save as expressly provided 
in the Act, the entire previous law g)n 
the topic of adoption) customaiy. stetu- 
tory, textual or any other law in force 
immediately before the commencem^ 
of the Act shall cease to have ^ect with 
respect to any matter for whim provi- 
sion is made in the Act and that any 
other law in force, immediately before 
the commencement of the Act sh^ cease 
to annlv to Hindus in so far as it is^ m- 
consistent with any of the protons 
contained in this Act. True, this Act has 
to be regarded as a governing code oiUy 
on the points dealt -roth under me Act 
and the Act cannot have me effect of 
nullifying me customary or any other 
law in force wim respect to matters on 
which me Act is sUent, contammg no 
provision to me contrary eimress or by 
necessary implication. But t^_ mabr^ 
gated part of me pre-existmg Hmdu Law 
Sannot be invoked in a m^er which 
produce results opposed to ^ m^ 
scheme and structure of me Act and 
directly destructive of the very 
underlying me Act. The croaal question 
for dedrion is whether m the of ^ 
overriding effect as declared m Section 4, 
the rule of Hindu Law that when me 
Hindu widow makes an adoption, she 
makes me adoption only as a <io]o§^te and 
a representative of her husbmd 
about an affiliation of me <Md w^ me 
omer spouse, namely, me dece^ed hus- 
band, making me boy so adopted an hem 
to me estate of me deceased husband, 
would stiU continue to apply after me 
Act. On a careful consideration of me 
matter, I am clearly of me yiew,_ mat 
after me passing of me Act, it is impos- 
sible for a widow to adopt to her deceas- 
ed husband and mere is no_ question of 
me boys adopted being affihated to the 
deceased husband. Such a view would 
not only be inconsistent and_ opposed to 
the mairi and relevant provisions of the 
Act, but would also defeat and 
me main scheme and me objeCT of me 
Act which was to establish equality be- 
tween males and females and me comer- 
ment of a power upon a woman to adcmt 
to herself. It is impossible to fit into the 
scheme of me Act me old notion mat 


when a widow makes an adoption, she 
does so as a surviving half of her hus- 
band because me viM keynote under- 
lying me Act is me conferment of powers 
and authority upon a 'woman’ purely as 
such and not as a widow. 

10. Section 5 which is clear and un- 
ambi^ous in its terms, provides mat no 
adoption can be made after me com- 
mencement of the Act 'by or to’ a Hindu 
except in accordance with me provisions 
contained in Ch. H and mat any adop- 
tion made in contravention of me said 
provisions shall be void. There is no 
provision in me Act enabling a widow to 
adopt to her deceased husband. A peru- 
sal of me provisions of Chapter H shows 
that mey are exhaustive and deal wim 
(i) me capacity of a male Hindu to take 
a child in adoption; (ii) me capacity of 
a female Hindu to take a child in adop- 
tion; (iii) persons capable of giving in 
adoption; (iv) persons capable of being 
taken in adoption and (v) conditions 
which should be complied with for mak- 
ing a valid adoption like me age of me 
adoptive parents and me adoptive child, 
the existence of me son or daughter or a 
son’s daughter as a bar to me adoption of 
a son or a daughter as me case may be. 
The language of Section 5 is quite empha- 
tic and an adoption by or to "a” Hindu 
which is not in accordance with the pro- 
visions contained in Chapter H is void. 
The customary law concerning an adop- 
tion by or to a Hindu is completely ab- 
rogated and every adoption should come 
within me four comers of me provisions 
of Ch. n. Reading Sections 4 and 5 
togemer mere can be no doubt mat mere 
is no field in which any portion of cus- 
tomary law could operate wim regard to 
adoption as unabrogated Hindu law. The 
inference is clear mat me basic and 
fimdamental assumption under me Act 
Is mat any person, a male or female, 
when he or she adopts, adopts to himself 
or herself only and caimot adopt w 
anomer. The omer relevant provisions in 
Chapter H lead to me same inference. 
Section 7 provides mat a male Hindu 
F>ian not be entitled to adopt if he has 
a wife living except wim the consent of 
his wife unless me wife has completdy 
and finally renoimced me world or has 
ceased to be a Hindu or has been deriv- 
ed by a Court of competent jurisdiction 
to be of unsound mind. The e^lanation 
to this section provides mat if a_ male 
Hindu has more man one wife livmg at 
the time of adoption, the consent of all 
the wives' is necessary, uffiess me con- 
sent of any one of mem is unnecessary 
for me reason specified above. Section 
8 provides mat a female who_ is marned 
can take a son or daughtCT m adoption 
only if her marriage has been dissolved 
or her husband is dead or he has corn- 
pletely and finally renoimced me world 
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or has ceased to be a Hindu or baa been 
declared by a Court of competent juris- 
diction to be of unsound mind. These 
two sections indicate that the relation- 
ship of adoption can be brought about 
by the person, male or female only for 
himself or hers^ and that that relation- 
ship cannot be foisted upon the other 
spouse except with his or her consent. 
Reference may be made to the following 
portion of the Statement of Objects and 
Reasons when tiie Act was introduced, 
not as an aid to the construction of the 
provisions of the statute, but solely for 
the purpose of ascertaining the circum- 
stances wWch led to the legislation in 
order to find out the mischief or the evil 
sought to be remedied and the reform 
underlying the legislation: 

"With the jtfxsiwff of the Hindu Succes- 
sion Act 1956, which treats sons and 
daughters equally Jn the matter oi buo- 
cession, it has now become possible to 
simplify the law of adoption among 
Hindus. The BUI provides for the ad- 
option of boy as well as girls. There is 
no longer any justification for allowing 
a husband to prevent his wife from talc- 
ing a child In adoption after bis death. 
The adoption made by a Hindu widow 
will hereafter be in her own right No 
person need be divested of any property 
which hu vested in him by reason only 
of the fact that subsequent to such vest- 
ing an adoption has been made. This 
rede of divesting has been the cause of 
many 3 ruinous Uttgation". 

Sections 7. 8 and 12 of the Act show how 
this object was sought to be achieved by 
the Legislature. The object underlying 
Section 7 Is to completely abrogate the 
customary Hindu Law under which a 
mfllo Hindu can foist the relationshiD of 
an adoptive mother upon his wife with- 
out her consent or even despite her ob- 
jections. After the Act. if the reqtnrite 
consent of the wife is obtained, the wife 
Is regarded as the adoptive mother be- 
cause the adoption so made by a male 
Hindu is not only by himself but by his 
wife as welL In the case of a Hindu 
female, there is no such provision for 
her making an adoption during, the bus- 
band's Ufetime even if he consents. In 
other words, in the case of an adoption 
by a Hindu female, there is no question 
of her making an adoption in any contin- 
gency in which the adoption cmild be 
held not only for herself but to her hus- 
band as weU. Section 14? contains the 
"deeming provisions” so-^Ued, in the 
case of an adoption by a male or female 
and this has to be read along with Sec- 
tions 7 and 8. Section 14 contains the 
provision that in the case of such an 
adoption (under Section 7) by a Hindu 
male, the living wife shall be deemed to 
be the adoptive mother and In the case 
of plurality of wives, the seniormost »hati 


be deemed to be the adoptive mother 
and the other wives to be step-mothers. 
Section 14 sub-section (3) provides that 
if a widovrer or a bachelor adopts 8 
child any wife whom he subsequently 
marries shall be deemed to be the step- 
mother of the adopted child. In the case 
of an adoption by a Hindu fem^e there 
is no such corresponding provision for 
affiliation of (he adopted child to the de- 
ceased husband. Se^on 14. sub-section 
(4) only provides that if the woman mar- 
ries a husband subsequent to the adop- 
tion. the latter shall be deemed to be the 
step-father of the adoptive ^‘bnd- A 
Perusal of the provisions of Section 14 
shows that the Legislature has delibe- 
rately provided for affiliation only in the 
hmited manner provided In sub-sections 
tl) to (4) and no other. It is quite clear 
that the absence of spedfic provision lor 
Ihe affiliation to the deceased- harhaad oS 
a child adopted by his widow Is not an 
iiiadvertent omls^n but a delibe- 
rate departure abrogating this doct- 
rine of affiliation under tiie customary 
law. Otherwise it is difficult to under- 
stand the qualified manner In which the . 
deeming provisions in Section 14. sub- 
section (4) is worded; the affiliation rrfer^ 
red to therein is only to the husband { 
t^hom she may marry after the adoption. ^ 
It cannot be that an express provirion t 
for an affiliation of the adopted boy to 
the deceased husband was not made, be- 
cause the Legislature thought it was so 
obvious: for we find a spedfic provision 
in the case of an obvious affiliation aris- 
ing as a result of an adoption by a male 
Hindu with the concurrence of bis living 
wife. The reason is not far to seeit. 
When the Hindu female takes a diild in 
fcioDtion Under Section 8 none of the re- 
strictions raider customary law like 
Caste, sex eta, apply. The conditions, bv 
Way of restrictions, that are imposed 
tader Section 11 have nothing to do with 
the wishes or ideas of the deceased hus- 
band about an adoption. Before the Act 
faune into force, the husband during ^ 
Ufetime. could have completely proWbit- 
«d the widow from making an adoption. 
One can visualise the husband having 
Conferred the authority upon his widow 
to adopt a spedfic person or to adopt 
any person with the consent of a sped- 
fic person or the husband might even 
have spedfied and restricted the period 
Jrithm which the widow should take the 
boy in adoption. In the case of plurality 
Of widows, he could have conferred the 
Power upon any one of the widows even 
Preferring a junior widow. Under the 
Oustomary law, if there is a violation of 
any one of these conditions, the adoption 
tnade by the widow would be void. But 
Under the Act. the capadty of Ae widow 
Jo adopt is absolute and unqualified hav- 
ing no relation to the wishes of hex 
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deceased husband. His volitions in the 
matter which he might have manifested 
during his lifetime imposing a prohibi- 
tion or a restriction in the matter of an 
adoption would have no controlling force 
on his widow, after his death. Take for 
instance a Hindu male, who was violent- 
ly averse to an adoption, dying before 
tile Act. having expressly precluded his 
wife from tal^g a child in adoption. 
After the Act came into force the widow 
would be entitled to take a child in ad- 
option under Section 8 ignoring this clear 
prohibition by her husband- It would be 
absurd to say that in such a situation 
there would nevertheless be an afSliation 
to the deceased husband deeming him to 
be the adoptive father. Take again, the 
case of a husband dying after the com- 
ing into force of the Act without taking 
a child in adoption, being totally averse 
to an adoption. Here too, after his death, 
his widow would be entitled to take a 
boy in adoption and if the rival view 
were accepted, the deceased husband 
would be the adoptive father of this 
child. There is nothing in this Act to 
warrant such ' an absurd result, on the 
other hand, the main scheme of Chapter 
n is, that the affiliation cannot be forc- 
ed upon the other spouse unless the ad- 
option takes place as a result of mutual 
agreement between both the spouses. 

11. It is also important to notice that 
/all the ’deeming’ provisions relating to 
affiliation in Section 14 are only in rela- 
tion to living persons and not to persons 
who were dead at the time of the adop- 
tion. Section 14 (1) refers only to the 
living wife who should be deemed to _be 
the adoptive mother and it does not in- 
clude a wife who was dead at the time 
of the adoption; this shows the deceased 
wife is not to be regarded as the adoptive 
mother of the boy adopted. If in the 
case of a deceased wife there is no such 
affiliation the position is a fortiori in the 
case of a deceased father. Section 8 
which confers the capacity upon a_ female 
Hindu to take a child in adoption is gene- 
ral in terms and a spinster, a divorced 
woman, a widow, a wife of an apostate 
or an ascetic are all clubbed together 
without any distinction. _If_ a spinster 
takes a child in adoption it is obviously 
on her own behalf and to herself only. 
Equally, if a divorced woman takes a 
child in adoption it is on her own behalf 
and to herself only. Having regard to 
the context in which the provision is 
made for an adoption by a widow and 
from the collocation of the words used 
in Section 8, it is perfectly • clear that 
the widow adopts only to herself and 
there is no warrant for holding that the 
Legislature envisaged different legal con- 
sequences where the "Hindu female” 
under Section 8 happens to be a widow. 

I have said enough to show that read- 


ing Sections 8 and 14 together the widow 
has no -capacity to make an adoption to 
the deceased husband and such an adop- 
tion will not therefore be in accordance 
with the provisions contained in Chap- 
ter n within the meaning of Section 5. 

12. A reading of Section .11 also tends 
to the smne inference. Under the custo- 
mary Hindu Law, if a Hindu dies leav- 
ing a plurality of widows and if autho- 
rity is given by the husband to one of 
them only, ^e alone can adopt and she 
can do so without even consulting the 
other widows. If the authority is given 
to the_ widows severally, the preferential 
right is to the senior widow and the ju- 
nior widow will have no right to adopt 
unle^ the senior refuses to do so. Again 
a widow cannot adopt when a co-widow 
has validly adopted and the adopted son 
is living. Vide Mullah’s Hindu Law, 13th 
£dn. page 483, Section 455. Let us exa- 
mine what would be the result of toe 
theory of affiliation to the deceased is ac- 
cepted. Under Section 8, the widows can 
act severally and every one of them can 
adopt a boy or a girl; they need not do so 
simultaneously but are at liberty to take 
a child in adoption on different occasions 
and ^ and when they like. Section 11 
contains the provision that if there is in 
existence a son or a daughter by adop- 
tion, the female Hindu cannot exercise 
the power of adoption- If one widow 
makes an adoption {under Section 8), ac- 
cording the rival view, the child will be 
an adopted son or daughter of a deceased 
husband as well as of the widow making 
the adoptiom The consequence will be 
the other widow cannot under Section 11 
take a boy in adoption for the reason 
that the deceased husband had already 
become an adoptive father of a child 
adopted by the other widow. There will 
be a race amongst the widow and any 
widow who first takes a child in adop- 
tion coffid easily defeat the rights of the 
other widows to adopt Any such view 
would cut at the roort of Section 8, which 
confers unqualified, power upon all the 
widows irrespective of what any one of 
the mdows may do in the matter. The 
theory of affiliation to the deceased 
spouse, on the assumption that this fea- 
tiure of customary law ^ould be deemed 
to continue in force as unafarogated, 
would result not only in absm-d and ana- 
molous consequences, but woffid ^o 
render many of the important provisions 
of the Act useless and tmworkable. I have 
no hesitation in holding that apart from 
the four specified classes of cases dealt 
with imder Section 14, there is no fur- 
ther affiliation by fiction. In the face of 
Sections 4 and 5 it is impossible to read 
into toe Act any such power of affiliation 
by necessary implication. Further, the 
rule of necessa^ implication cannot be 
invoked when it would be inconsistent 
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with what Is expressly declared in the 
statute itselt Le.. Sections 7, 8 and 
13. I may now take up for conade- 
ration Section 12 on which considered 
reliance was placed in the Bench deci- 
sion of the Bombay High Court referred 
to earUer. AIR 1966 Bom 174- The por- 
tion relevant in the section may be ex- 
tracted: 

"Section 12. An adopted (^d shall be 
deemed to be the child of his or her ad- 
optive father or mother for all purposes 
with effert from the date of the adopUoa 
and from such date all the ties of the 
child in the family of his or her birth 
ffSaii be deemed to be severed and replac- 
ed by those created by the adoption lo 
the adoptive family; 

Provided that (e) the adopted 

child shall not divest any person of any 
estate which vested in him or her before 
the adoption”. 

The argument Is that after the adoption, 
all the ties of the child in the family of 
Its birth are severed and they are re- 
placed in the adoptive family and that 
such a replacement is possible only if the 
child adopted becomes related to the de- 
ceased adoptive husband as well as the 
husband's collateral relations. In the 
Bombay decision it appears to have been 
conceded that the adoptive child would 
become collaterally related to the hus- 
band's collateral relations such as the hus- 
band’s father, mother, brother etc. It 
also appears to have been conceded that 
the son adopted by the widow will be- 
come a coparcener with the other copar- 
ceners who had survived the deceased 
husband This concession appears to be 
wrong, further it is not of much signifi- 
cance as the concession accepts the very 
point whldi arises for decision. Taking 
the language of the section Itself, it has 
to be noted that the section does not 
state that all the ties of the child in the 
family of its birth are severed and they 
are replaced in the adoptive family. The 
replacement is not fall, ties lost In the 
natimal family, but it.ls only those creat- 
ed by the adoption in tfao ^adoptive fami- 
ly. The question therefore arises what 
ate the ties or rights wlucb are created 
as a result of the adoption in the adop- 
tive family and we are necessarily 
thrown back upon Sections 4, 5, 7. 8. 11 
and 14. In other words. Section 12 by 
Itself is not decisive and does not lead 
to the necessary conclusion that there Is 
an nfflti aHnn to the deceased spouse. The 
Eirgument that because an adot^on had 
taken place somehow an adoptive father 
for the boy should be found cannot be 
accepted. In the Full Bench decision in 
Sivagami Achi v. Somasundaram OieV- 
. tiar. 1956-1 Mad LJ 441= (AIR 1956 Mad 
I 3231 (FB), it was held that a widower l^ 
making an adoption cannot make his 
ceased wife even by fiction the mo^er of 


the deceased boy; that affiliation of an 
adopted son to his dead wife has never 
been in the contemplation of any of the 
authoritative text writers and that It is 
not a sound reasoning that a mother 
should somehow be found for the adopt- 
^ boy. In the Full Bench judgment, 
after a reference to the authoritative 
texts, it was pointed out that by a 
widower’s adoption, the adopted boy can 
have no maternal relations as nothing to 
a deceased wife survives in her husband 
whereas the body of the husband survi- 
ves in the wife and that the fiction of the 
adoptive mother based on a widower’s ad- 
option is a misnomer. Under the Act 
an adoption by a male and a female are 
placed on the same footing and there Is 
no scope for invoking the doctrine that 
the widow makes the adoption as the 
siirviving half of the husband and on his 
representative. It is important to notice 
that Section 12 states that the adopted 
child shall be deemed to be the child of 
his "or" her adoptive father. The word 
used is "or" and not "and”. Further the 
relationships are replaced only with 
effect from the date of the adoption and 
not retrospectively. If on an interpre- 
.tation of Sections 5. 8, 11 and 14, the ~ 
tie of an adoptive father based upon the 
theory of affiliation is not created, Sec- 
tion 12 does not improve the position. ( 
XI a spinster or a divorced woman takes 
a boy In adoption under the Act, there 
Is no question of somehow finding an ad- 
optive father for the boy so adopted 
The boy so adopted woiild get collateral- 
ly related only to the relations of the 
woman who makes the adoption l.e.. the 
spinster of the divorced wife as the case 
may be. The same consequence woiald 
follow in the case of an adoption by a 
widow since the avowed object of the 
legislation Is to confer an independent 
status upon the woman and a right to 
adopt in her own right. I do' not see any 
reason why, what applies to the case of 
a spinster or a divorced woman should 
not apply in the case of an adoption by 
a widow. In my view all the. sections 
including Section 12 should be read to- 
gether and it will be a wrong perspective 
of approach to take Section 12 alone 
divorced from Its context in Chapter 11. 
as though it pro^ddes for any overriding 
effect. It is only If the adopted child 
becomes related to the deceased husband 
(as adoptive father) that, the adopted 
child would acquire collateral relation* 
sWp with the husband’s collateral rela- 
tions. If the main affiliation by fiction 
to the husband does not exirt, the other 
relationships do not arise at alL 

14. No argument can be built upon a 
speculative theory that the son adopted 
would become a coparcener with the 
surving coparceners of the deceased 
husband. After the Hindu Succession 
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Act came into force, on the death of the 
husband his share gets earmarked ox 
demarcated and devolves upon the heirs 
under Section 6 of the Act which inclu- 
des the wife, the sons and the daughters. 
The wife and the daughters do not be- 
come coparceners with the surviving co- 
parceners of the deceased husband. The 
scheme of the Hindu Succession Act is 
that on the death of a member of the 
coparcenary, leaving the heirs ^ecified 
in Class I of the schedule, there is a sta- 
tutory division between the surviving 
coparceners and the deceased, at the mo- 
ment of his death- 

15. There is also another wtal aspect 
to be taken into consideration and that 
is the proviso (c) to Section 12, which 
embodies the principle that as a result 
of the adoption, the child shall not divest 
any person of any estate which vested 
in him or her before the adoption- All 
this argument about the fiction of an af- 
filiation to the deceased husband will 
have some meaning if as a restilt of the 
adoption, the adopted child becomes en- 
titled to the estate of the deceased, the 
intermediate vesting between the death 
of -the husband and the adoption being 
merely temporary.. The theory of vest- 
ing and divesting has no place after the 
Act. The moment the husband dies, the 
widow and the other heirs, tiie daughters 
if any, would take the property imder 
the Hindu Succession Act with absolute 
rights and the adoption made by the 
Widow would not divest the estate vest- 
ed on the. widow and the daughters. It 
is impossible to conceive any pmrpose 
which this fiction of afiBliation would 
serve when the secular aspect so comple- 
tely pervades the whole Act. .It is too 
rdudi to argue that this fiction of affilia- 
tion to the deceased husband has been 
.kept alive for the limited classes of cases 
ill which the estate, of ■&e widow did not 
become absolute by reason of the widow 
not being in possession of the property 
within the meaning of Section 14 of the 
Hindu Succession Act. 

16. For all these reasons, with great 
respect, I am not inclined to follow the 
Bench decision of the Bombay High 
Court or the decision of the Allahabad 
High Court. The following, statement 
in AIR 1967 AU 148 at p. 150 with res- 
pect is not correct. 

"In Madras even before the Act under 
the old Hindu Law a widow could adopt 
without the permission of her husband 
and the various authorities of the Madras 
High Court would show that such adopt- 
ed son was always treated as the son of 
the husband of the widow. In my opi- 
nion, the same status should be given to 
the adopted son after the passing of the 
Act in other provinces as weU.” 
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The Law in Madras has not been correct- 
ly set out. Further these observations 
overlook the important aspect that before 
ttie Act, if a widow took a boy in adop- 
hon It was as a surviving half of her 
husband and as his representative a posi- 
tion which does not exist after the Act. 

17. The result is, the decree and judg- 
ment of the learned Subordinate Judge 
me confirmed and the second appeal is 
dismissed with costs. No leave. 
MBR/D.V.C. Appeal dismissed. 


AIR 1969 MADRAS 81 (V 56 C 14) 
ALAGIRISWAMI, J. 

P. Jagajothi Mudaliar, Appellant v. 
Gopalaswami Gounder and others, Res- 
pondents. 

Second Appeal No. 208 of 1962, D/- 23- 
8-1967, against decree of Sub-J., Cudda- 
lore, in Appeal No. 285 of 1960. 

Civil P. C. (1908), O. 21, Rr, 35 (2), 
96 — Undivid^ interest of coparcenei 
sold in execution — Symbolical posses- 
sion delivered to purchaser — Symboli- 
cal delivery though not correct in law 
does interrupt adverse possession against 
purchaser — Limitation Act (1963), Arts. 
64 and 65. AIR 1966 SC 470, FoU.; AIR 
1955 Mad 288 & AIR 1964 Mad 53 (FB), 
held impliedly overruled by AIR 1966 
SC 470. (Para 4) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 470 (V 53)= 

(1966). 1 SCR 628, Manikay^a 
Rao V. Narasimhaswami 3 

(1964) AIR 1964 Mad 53 (V 51)= 

(1963) 2 Mad LJ 162 (FB), Rama- 
ganesan Pillai v. Rajah Ayyar 2 

(1955) AIR 1955 Mad 288 (V 42)= 

(1955) 1 Mad LJ 414, Thani Chet- 
tiar V. Dakshinamintiii Mudaliar 1, 2 

V. Thyagarajan and V. Veeraraghavan, 
for Appellant; R. Ramamurthi Iyer and 
S. R. Nagarajan, for Respondents. 

JUDGMENT; — The plaintifi is the ap- 
pellant. He purchased the one-fourth 
share belonging to defendants 1 and 2 
in the properties described in Schedule-A 
belonging to the joint family of which 
they were members, from one Abdul 
Bahiman Bowther. This Abdul Bahiman 
Ro-wther purchased the one-fomrth share 
belonging to defendants 1 and 2 in the 
Court auction sale on 20-11-1944, and he 
took symbolical delivery of the proper- 
ties on 19-9-1947. On 10-12-1958, the 
plaintiff pmchased the suit properties. It 
appears that subsequently there has been 
a partition in the family of the defen- 
dants, imder which the B Schedule pro- 
perties were allotted to the share of d^ 
fendants 1 and 2. The plaintiff filed the 
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suit out ol which the present appeal 
arises for partition and possession of one- 
fourth share in the A Schedule proper- 
ties. or. in the alternative for the *3’ 
S^edule properties being allotted to him 
on 14-7-1959. The trial Court held that 
the symbolical delivery obtained by the 
plaintiff’s vendor was not valid in law 
and that therefore it woijd not interrupt 
the adverse possession of the defendants. 
Following the decision in Than! Chettlar 
V. Dakshinamurthi Mudaliar, (1955) 1 
Mad LJ 414 it held that the period of 
limitation began to run from 25-12-1944, 
that is. the date of confirmation of the 
Court-auction sale in favour of the plain- 
tifTs vendor. The Appellate Court agreed 
with the view of the trial Court, and 
holding that the plainti&'a suit was bar- 
red by limitation, dianissed the plain- 
tifi's appeal. The plaintiti has therefore 
preferred the present appeal. 

2. In (1935) 1 Mad LJ 414, a Bendi 
of this Court held that in a case of this 
kind, it is not competent for a Court, on 
a mere application for execution by the 
purchaser of an undivided share to pass 
an order directing delivery of possession 
and that such a purchaser cannot have 
the benefit of a fresh cause of action by 
anv symbolical delivery, which in law 
could not have been made. This Court 
held t^t the case of a purchaser of an 
undivided share in joint faintly property 
was one where there can be no delivery, 
^ther symbolical or actual This view 
was approved by a subsequent Full Bench 
of this Court and the decision Is report- 
ed In Ramaganesan Filial v. Rajah Ayyar, 
(1963) 2 Mad U 162. 

3. The view taken In these two deci- 
sions Is no longer good law in view of 
the decision ol the Supreme Court In 
Manikayala Rao v. NarasimhaswamL AIR 
1966 SC 470. That was also a case where 
a purchaser of the tmdivided interest of 
a joint family member applied for deli- 
very of possession tmder Order -XXI, 
Bnlf ^ C. P. C, and nhtainAi fdot 
possession. Their Lordships held in dis- 
cussing the question whether this symbo- 
lical delivery woxild interrupt the ad- 
verse possession, as follows:— 

"It seems to us that the question of 
adverse possession is one of fact. If the 
person against whom 'adverse possession 
Is set up, shows that he had in fact ob- 
tained possession, whether lawfully or 
not. that' would interrupt any possession 
held adversely against him. The ques- 
tion is whether , there was In fact an In- 
terruption of .'the adverse possestion 
and not whether that interruption 
was justifiable in law. Under the 
order for delivery of symbolical pos- 
session. whether It was legal or othex^ 
wise, Prakasalingam did obtain posses- 
sion and this was an interruption ol the 


adverse possession by the respondent. 

In respect of the present suit, time undef 
Article 144 must, therefore, cotnmeiica 
from that interruption.” 

It was however sought to be argued bj 
Mr. Ramamurthi Iyer, for the respon- 
dent, that, in that case, the court-auctioi 
purchaser had actually obtained posses- 
sion and that is not the case here. But ] 
do not think Mr. Ramamurthi Iyer’s con 
tention is correct. It is spedfic^ly refer 
red to in the judgment that the orde 
for delivery was one under Order'XXI 
Rule 35 (2), C. F. C. and in paragraph 11 
their Lordships again stress the fac. 
that the only order for delivery of pos- 
session that could possibly be made 
under the Code in the case was one 
under Order XXL Rule 35 (2). C. P. C., 
because the other members of the family, 
whose share had not been sold, were en- 
titled to remain in possession. They fur- 
ther remark that the fact that under the 
provisions of the Hindu Law. the order 
made is illegal is irrelevant for their pur- 
pose. It would thus be seen that the 
present case is exactly on all fours with 
the facts in the dedsion of the Supreme 
Court. In this case also. Ex. A-2 showli 
that the court-auction purchaser obtained^ 
symbolical possession and that possesion ' 
would only be under Order XXI. Rule j 
35 (2), C P. C El. A-2 ^ows that the/ 
exact provisions of Order XXI. Rule 39 
(2), C. P. C., have been complied with, 
it is clear beyond doubt that the dell* 
very In the present case was also one 
under Order XXL Rule 35 (2). C P. C. 
and the dedsion of the Supreme Court 
will govern the facts of thu case. 

4. It follows therefore that the 'rfew 
of the Courts below that limitation begaal 
to run from the date of the confiimatlonl 
of the court sale in favour of the plain-{ 
tiff’s vendor and that the symbolic deli- 
very obtained by him would not lnter«[ 
rupt the adverse possession ol the de- 
fendants. because no order for EymboUcalj 
delive^ could have been made under thel 

of the Law; is act 

rect. and the suit should be held to b<| 
in time. 

5. It Is not necessary to say anything 
more except that whatever questions 
might arise in a suit by an alienee of 
a joint family property for partition and 
possession of the share alienated to him 
Would have to be considered before tba 
suit Is disposed of. the fact that subse- 
quent to toe court-auction pxxrchase by 
the plaintiff’s vendor, there has been a , 
partition in the family and the B Sdie* ' 
dule properties were allotted to toe share i 
of, the defendants I and 2. whose undl- 
Tided s h a r e -in the joint family props'* 
ties It was that the plaintiff’s vendor pur- 
chased in the court-auction, or toe fact, 

M It appears, that d^endants 1 and 2 
have disposed ol either the whole or part 
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of the B Schediile properties to other 
ersons, are all matters which should 
e taken into consideration in the decree 
for partition to be passed by the trial 
Court 

6. appeal is therefore allowed. 

The trial Court will take the suit on file 
and dispose it of in the light of the ob- 
servations above. The costs of the plain- 
tifi before the lower Appellate Court 
and this Court will abide by and be pro- 
vided for in the fresh decree to be pass- 
ed. The plaintiff will get a refund of 
the Court-fee paid in this Court and in 
the lower Appellate Court 
BDB/D.V.C. Appeal allowed. 


AIE 19G9 MADRAS 83 (V 56 C 15) 
M. ANANTANARAYANAN, C. J. 

V. P. Periakaruppan, Petitioner v. P. 
Mayalagan and another. Respondents. 

Civil Revn. Petns. Nos. 708 and 839 of 
1966, D/- 11-7-1968 from decree of Dist 
Munsif Court Melur. in S. C. Nos. 294 
and 341 of 1965 respectively. 

(A) Negotiable Instruments Act (1881), 
Ss. 48, 50, 9 — Indorsement for collec- 
tion by Principal — Indorsee filing suit 
— Death of Principal — Suit is not af- 
fected. 

When the suit on a negotiable instru- 
ment was validly instituted by the in- 
dorsee for collection it cannot be dismis- 
sed because of a subsequent event such 
as the death of the principal, which does 
not affect the substance of the claim. The 
plaintiff can claim to be an holder in due 
course, ex. fade. . 17 Mad U 414, Disting. 
(1910) 8 Ind Cas 967 (LB). Ref. (Para 3) 

(B) Negotiable Instruments Act (1881), 
Ss. 48, 50 — 'A’ executing negotiable in- 
strument in favour of 'B’ — B endorsing 
it in favour of 'C’ for collection — C fil- 
ing suit against A ' — B, principal dying 
pendente lite — •' 'A’ can be saved from 
possible further claim by heirs of 'B’, by 
impleading them as parties. 

'A' executed a negotiable instrument 
In favour of 'B’ who indorsed it for col- 
lection to 'C’. C filed a suit against 'A' 
and B ^ed during the pendency of the 
sioit The question was that ’A’ should 
not be required to pay to C and also to 
heirs of B. 

Held, the true equity in favom of the 
executant of any such inrtrument. where 
the principal happens to die pendente lite, 
is that he (the executant) should be pro- 
tected against a possible double jeopardy, 
namely, a further claim on the bill or 
instrument by the heirs of the deceased 
principal This, can be very simply 
avoided by ., the Court calling on the 
plaintiff to implead the legal repre.sente- 
dves of the deceased principal as parties 
to the action, so that the matter can be 
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adjudicated upon in their presence. This 
is ail the more essential where it is not 
a bare agency for collection at aU, but 
an agency coupled with an interest in 
the agent in the proceeds of the bill, ac- 
knowledged by the principal (Para 4) 
Cases jReferred: Chronological Paras 
(1910) 8 Ind Cas 967—5 Low Bur Rxil 

198, Ramzan Ali v. VeUaswami 5 
(1907) 17 Mad LJ 414=ILR 30 Mad 

441, Subramanian Chetty v. Aia- 

gappa Chetty 3 

T. V. Balakrishnan, for Petitioner; S. 
Sankar Ramakiishnan. for Respondents. 

JUDGMENT:— Both these revision 
proceedings involve only one short ground. 
In two suits on a negotiable instrument, 
all the pleas upon which the executants 
resisted the decrees of the suits have 
been negatived on the merits. But, in ea^ 
of these two suits, the same plaintiff sues 
under an assignment in his favour, con- 
stituting him as an agent for collection, 
even on a minimal interpretation. It is 
claimed that the principal was alive, at 
least when one of the two suits was filed, 
and the learned counsel for the revision 
petitioner claims that the principal was 
alive on the date of institution of both 
the suits. 

2. However that might be, the princi- 
pal died shortly thereafter. ■ The suits 
Iiave been dismissed, though they were 
otherwise entirely justified on the merits 
of the findings, on the short point that 
the agency for collection having come to 
an end with the death of the principal, 
the suits were no longer maintainable. 

3. In my view, this is a quite erro- 
neous conception of the respective legal 
rights of the parties. So long as there is 
an endorsement of assignment in favour 
of the plaintiff in each cas^ the plaintiff 
can claim to be a holder in due coursa 
ex facie. It is not in dispute that the 
suit is perfectly maintainable, if it is 
Instituted when the principal was alive, 
as is actually claimed. The decision re- 
lied upon by learned Counsel for the res- 
pondent in Subramanian Chetty v. Alaga- 
ppa Chetty, (1907) 17 Mad LJ 414, a 
judgment of Benson and Wallis, JJ., does 
not at all help to advance the contention 
that, with the death of the principal, the 
suits themselves are extinguished. All 
that this decision states is that, as be- 
tween the endorser and the endorsee, the 
endorsement for collection simpliciter 
does not pass the property in the bill to 
the endorsee. Again, when the suit w^ 
validly instituted ' on the date when il 
was instituted. I am quite unable to see 
bow it can be dismissed because of a 
subsequent event, such as the death of 
the principal, which does not affect the 
substance of the clai m . 

4- In . my view, the true equity in 
favour of the executant of any such in- 
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stmment, where the principal happens to 
die pendente lite, ia that he (the execu-* 
tant) should be protected against a po^ 
sible double jeopardy, namely, a further 
claim on the bill or instrument by the 
heirs of the deceased principaL This can 
be very sim ply avoided, by the Court 
calling on the plaintiff to implead the 
legal representatives of the deceased prin- 
cipal as parties to the action, so that the 
matter can be adjudicated upon in their 
presence. That is all the more essential 
In the present case, as Mr. Balakrishnan, 
for the plaintiff, contends that this Is not 
'a bare agency for collection at all, but 
an agency coupled with an Interest in 
the agent in the proceeds of the bill, ac- 
knowledged by the prindpal, 

5. I accordingly allow the rension, 
set aside the dLsmls«;a 1 «i of the two suits, 
and direct that they be restored to file 
and disposed of in the light of the ob* 
servations that I have made. I may add 
that there is a dedslon of the Lower 
Burma Chief Court • — Ramzan Ali v. 
Vellaswami, 1910-8 Ind Cas 967 (LB) for 
&e view that, with the death of the ptin- 
dpaL the authori^ of the endorsee for 
collection does not end, the promissory 
note being negotiable, and that he is a 
bolder under the law to whom payment 
hu to be made. Of course, U there is any 
fiatm available to the defendants whidi 
Is not already res judicata, concerning 
the actual liability, the defendants may 
at liberty to agitate that claim. Alter 
the legal representatives are brought on 
record, it will be lor them to state whe- 
ther the decree should be in the joint 
names of Ixith the plaintiff and themsel- 
ves, or they wiU be satisfied with decrees 
of these suits in the name of the plaiotiS. 
Rpmitt^ accordingly. Ho costs. 
BDB/D.V.C, Revidon allowed and 

case remitted. 


Am 1969 MADRAS Si (V S6 C 16) 
ISMAHi, J. 

DoraiswamI Bed(tiar and another, Ap* 
pellants v. Venkatakrishna R^diar. 
pondent. 

Appeal against Order No. 188 of 1966, 
D/- B-4-1968, against order of Sub. Couii. 
Chingleput. In B. P. 79 of 1966 in O. S. 
No, 4 of 1961. 

Stamp Act (1899), Ss. 3 end 36 — Com- 
promise decree providing interest on 
amotmt payable one party to another 
— Stamp on decree paid late — Intere^ 
for earlier period can be claimed. 

'There is no provision of law in the 
Stamp Act wMch compels parties to a 
document not to act upon or perform the 
obligations as between them before faav^ 


fng it stamped. The requirement of 
stamping and the proliibition of admit- 
ting an unstamped document as evidence 
will be operative only in relation to pro" 
ceedings before Courts or other officers. 
As between the parties themselves, that 
too parties to a compromise decree, it be* 
comes operative immediately and the 
rights and obligations between -them 
spring forth in accordance with the tema 
of the decree itself. (Para 3) 

Thxis where a compromise decree In 
a partition suit provided for a payment 
of interest on the amount payable by ona 
party to another from the date of de- 
cree, the fact that the decree was stamp- 
ed much later will not affect ^e 
for interest for the earlier period as per 
terms of the decree;. (Para 3) 

R. Sundaravaradan. for Appellants. 

JUDGMENT:— In O. S. No. 4 of 1961 
on the file of the Court of the Subord^ 
oate Judge at Chingleput, a suit for par- 
tition, a compromise decree was passed 
between the parties on 21st January, 

1963. Under the terms of the compro- 
mise, the respondent was to give up all 
his claims to the property in suit, but to, 
receive a sum of Rs. 70,000/-, from the'' 
appellants herein. The compromise de- 
cree itself stated that a stun of Rs. 25,000 
bad been paid to the 'respondent on the 
date of decree and the balance • of R& / 
45.000 shoifid be paid within one year's 
time, that Is, on or before 21st January, 

1964, time being the essence of the cos> 
prombe. 

A further provisIoD in this behalf was 
that the said sum of R& 45,000 or so 
much of it as remained unpaid by that 
time would thereafter carry interest at 
six per cent per agmim. This sum of 
Rs. 45,000 was payable by the appellants 
herein on or before 2lBt January, 196L 
The amount was actually deposited into 
Court only on 21st Jiily, 1965. It Is 
under these drcumstances the respondeat 
herein filed E. P. 79 of 1965 for reco- 
very of a sum of Rs, 4122-12 consbto? 
of Bs. 4,050 being interest on Rs. 45,000 
from 21st January, 1964, the date on 
wbidi the amount should have been paid 
end 21st July, 1965, the date on which the 
amount was actiially deposited Into Court, 
and Rs. 72-12 being execution charges. 
The appellants herein resisted the claim, 
but the learned Subordinate Judge of 
Chingleput by his judgment and order 
dated 1st April, 1966, overruled the con- 
tention of the appellants. It Is against 
tte judgment and order the appellants 
have filed the present appeal. 

2. Uir. R. Sundaravaradan, learned 
Counsel for the appellants, put forward 
two contentions. ,Tbe firrt contention Is 
that the decree being a partition decree, 

It does not became operative till It Is 
stamped according to the provisions of 
the Stamp Act; such stamping ha^ng 
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taken place only in February 1965, the 
respondent was not entitled to claim in- 
terest for any period earlier to that date. 
The second contention is that in 1. A. 33 
of 1964, the appellants tendered an amount 
of Es. 9000 towards the money payable 
by the appellants to the respondent and 
the respondent did not accept the tender 
and therefore the appellants were enti- 
tled to cotmter interest on the said amoimt 
of Es. 9,000/- from the date of the 
said I. A. I shall deal with these two 
points in that order. 

3. As far as the first point is concern- 
ed, learned Counsel ^ecifically concedes 
that there is no specific provision in the 
compromise entered into between the 
parties as to who should pay the Stamp 
Duly. However, learned Counsel wants 
me to imply that there was an_ agree- 
ment between the parties according to 
whidi the parties were to bear the Stamp 
Duty in half and half. The further argu- 
ment is that the re^ondent herein not 
having performed his obligation of bear- 
ing half the Stamp Duty, it was not open 
to him to come to the Court and ask for 
recovery of interest. 

As I pointed out already, tte compro- 
mise decree not having provided for the 
payment of Stamp Duty by the respon- 
dent, it is not possible to hold that the 
respondent has failed to perform his part 
of the obligation xmder the compromise 
decree and therefore he cannot claim in- 
terest. Before me learned Counsel put 
forward the argument from a differmt 
angle. TEs contention is that a partition 
decree, until it is stamped, cannot be 
admitted in evidence by any Court and 
therefore it cannot be acted upon and 
consequently the respondent cannot claim 
inter^ from any date anterior to the 
date when tiie partition decree was 
stamped. In my opinion, this argument 
proceeds on a misapprehension. 

There is no proviaon of law In the 
Stamp Act which compels parties to a 
document not to act upon or perform the 
obligations as between them before hav- 
ing it stamped. The requirement of 
stamping and the prohibition of admit- 
ting an unstamped document as evidence 
will be operative only in relation to pro- 
ceedings before Courts or other officers. 
As between the parties themselves, that 
too parties to a comproinise decree. It 
becomes operative immediately and the 
rights and obligations between them 
spring forth in accordance with the terms 
of the decree itself 

In this case, admittedly the execution 
petition was filed by the respondent after 
the document was stamped. Therefore 
the document itself can be admitted in 
evidence in the execution petition for the 
purpose of deciding the liability of the 
appellants to pay the interest. It is not 
the case of Mr. Simdaravaradan that if 
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a document cannot be admitted in evi- 
dence, the Court should ignore or close 
its eyes to whatever has happened pur- 
suant to the terms of the docmnent prior 
to the stamping of the document. It may 
be, so far as the Court is concerned, it 
can look into the document as a piece of 
evidence only when it is stamped. But 
once it has been stamped, it can look into 
the document for the purpose of finding 
out the rights and obligations created in 
favour of and imposed on the parties 
with reference to the date on which 
those rights and obligations arise under 
the terms of the document itself Hence 
I reject this contention of the learned 
Counsel for the appellants. 

4. The second contention Is that the 
appellants tendered a sum of I^. 9,000, 
but the same was reused by the respon- 
dent and therefore the appellants are 
entitled to counter interest for the said 
amount. The learned Subordinate Judge 
In paragraph 8 of this judgment pointed 
out that no_ certified copy of I, A. 33 of 
1964 in which the said amount was said 
to have been tendered was produced be- 
fore him and the circumstances under 
which the said amount was not received 
are not known. But the learned Counsel 
states the Court should have called for 
the papers in the I. A., and shoidd have 
dedded the question itself. 

However, the learned Counsel specifi- 
cally admits that he did not ask the Court 
to call for the_ papers and did not lead 
any further evidence in relation to the 
said tender or refusal on the part of the 
respondent In these circumstances, I do 
not consider that there is any justification 
to interfere with the order of the learn- 
ed Subordinate Judge. Further, this 
second argument of ttie learned Counsel 
is in a sense self-destructive. Admitted- 
ly I. A, No, 33 of 1964 was filed at a time 
when the compromise decree was not 
stamped. If the Court cannot look into 
and take note of anything that has hap- 
pened prior to the date of stamping, it is 
too much for the learned Coimsel to call 
upon the Comt to take note of his ten- 
dCT prior to the date when the compro- 
mise decree was stamped. 

5. Under these circumstances, in my 

opinion, there are no merits in this ap- 
peal and the same is dismissed with costs. 
HGP/D.V.C, Appeal dismissed. 


AIR 1969 MADRAS 85 (V 56 C 17) 
KRISHNASWAMI EEDDY, J. 

In re, Valaguru Asarf Petitioner. 
Criminal Revn. Case No. 85 of 1966 
(CrL E. P. No. 84 of 1966), D/- 19-9-1967 
from judgment of S. J., Tiruchirapalli in 
C. A. No. 92 of 1965. 
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- Prevention of Food Adolteration Act 
(1954), S. 16 (1) (b) (c) — Offence nnder 
& 16 (1) (b) — Evidence and proof — 
Accused when called by inspector poor- 
ing milk and running away — Ueld (1) 
conviction nnder S. 16 (1) (b) eonld not 
be anstaioed in absence of evidence that 
Food Inspector had either expressed his 
Intention to accrued that he was going to 
take sample or that he had demanded the 
sample. (2) accnsed could have been pro- 
secuted and convicted nnder S. 16 (1) (c) 
but as the complaint was not laid nnder 
CL (c) and opportunity to meet that 
chaiye was not given to him. conviction 
could not be altered to S. 16 (1) (c). 

(Paras 5, 10) 

Cases Referred: Chronological Paras 
(1965) 1965 (1) Cri I-T 389=1964 
Mad LJ Cri 661. Perumal Sonar. 

In re 6, 7 

(1961) AIR 1961 All 103 (V 48)= 

1961 (1) Cri U 204. Municipal 
Board v. Jhamman Lai 6, 7 

09571 AIR 1957 AU 829 (V 44)= 

1957 Cii LJ 138^ Nazim v. State 6, 9 
(19541 AIR 1954 Mad 199 (V 41)= 

1952-1 Mad U 168=1954 Cri U 
197. Public Prosecutor v. Muru- 
gesan 6. 7 

N. SurYtuiarayanan (or R. T. Gopala- 
loishnan. lor Petitioner. Calvin Jacob 
for ^blic Prosecutor, for the State. 

ORDER:— The revlsien petitioner has 
been convicted under Section 16 (1) (b) 
of the Prevention of Food Adulteration 
Act and sentenced to pay a One of 
Bs. 100. In default to undergo simple Im- 
prisonment for two months by the Dis- 
trict Maturate. TiruchlrapallL On ap- 
pe^ the Sesrions Judge, Tiruchlrapalli. 
confirmed the conviction and sentence. 
The following facts are not disputed be- 
fore me: — 

2. The Food Inspector, (P. W, l) found 
the petitioner carrying milk in a chombu 
covered with a tumbler at about Bam, 
on 13-3-1965 in the outskirts of Manap- 
paraL P. W. 1 called the petitioner for 
the purpose of taking sample milk when 
the petitioner was going at a distance of 
half a furlong from hiim The petitioner 
poured the entire milk from the chombu 
In the paddy field, threw away the 
c^mbu and the tumbler and ran away. 
P. W, 1 seized the chombu and the tumb- 
ler and filed a complaint against the 
petitioner alleging that he prevented Mra 
from taking the sample. 

3. It is contended by the learned 
Counsel appearing for the petitioner that 
the conviction iinder Section 16 (1) (b) of 
the Prevention of Food Adulteration Act 
cannot he sustained for the reason that 
there was nothing to show from the evi- 
dence of the Food Inspector that he 
either demanded sample from the peti- 
tioner or that he expressed his intention 


to take sample from the petitioner. There 
appears to be substance in the contentioa 
of the learned counseL 

4. It is necessary, to appreciate the 
contention of the learned counseL to set 
out the relevant portions of Section 16 of 
the Prevention of Food Adulteration Act 

"16. (1) If any person — (a) (b) 

prevents a food inspector from- taking a 
sample as authorised by this Act or (c) 
prevents Food Inspector from exerdsing 
any other power conferred upon him by 

or under this Act, or he phatl ...... 

be punishable. " 


a. aectlon 16 (1) (c) deals with pre- 
venting the Food Inspector from exercis- 
ing any other power conferred on him 
under the AcL ^lis clause deals gene- 
rally. since a Food Inspector hag got 
several powers to exercise. Though the 
power of taking sample is al«!n one of the 
powers confer!^ on him under the Act, 
It is specially carved out from the other 
powers and specifically brought in clause 
(b) of SecUon 16 (1), It is. therefore, 
necessary for the prosecution to show 
that the person who prevented the Food 
Inspector from exercising this power 
knew, to bring him within the mischief 
of Sertioa 16 ( 1 ) (b). that the Food Ins- 
wctor wanted to take sample from him. 
He may be made Imown either a de-| 
c^d of sample or a cemmiinlcation of] 
the intenUon to take sample, by the Food' 
Inspector. It must be strictly proved 
that the accused, knowing the Food Ins-i 
pector wwted to take sample, prevented 
the Food Inspector deliberately - from 
taking such sample. There is no evi' ' 
dence that the Food Inspector either ex- 
pressed his intention to the petitioner that 
he was going to take sample or that be 
dem^dra the sample from the petitioner. 
In the absence of such evidence, the con- 
«ct:on under Section 16 ( 1 ) fb) of the 
Act ca^ot be sustained. However, he 
wotod be liable under Section 16 (1) (c) 
of the Act The powers of the Food 
lector are enumerated in Section 10 
of the Under Section 10. clause (3). 
any Food Inspector may exercise the 
Officer under Sec. 57 
Inspector called 
taking milk 
prevented the Food 
to him and ascer- 
^ residence and other 

u curing the milk, throw- 
the choumbu and tumbler and run- 
umg away. 

l.® 2 med PubUc Prosecutor con- 
tended that though the Food Inspector 
ted not communicated his intention to 
petitioner, he had 
o?. oath ^t he called the petl- 
^ner with the intention of taking sam- 
ple fmm him and that this would suffice 
to bring him within Section 16 (1) (b) of 
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the Act I am imable to agree A^th his 
contention. He relied upon the following 
decisions in support of his contention 
Public Prosecutor v. Murugesan. 19 dz- 1 
Mad U 168= (AIR 1954 Mad 199). 
dpal Board v. Jhammanlal, . AIR 19bl 
AU 103. Perumal Konar. m re 1964 Mad 
U Crl 661={1965 (1) Cn U 389) 

and Natim v. State, AIR 1957 All 829. 

7. In the first three decision, toere 
was a demand of sample by the Food 
Inspector. In 1952-1 M ad U 168 
1954 Mad 199). the mai^ arid a cooly 
of a Panchayat Board deputed by *e 
Sanitary Inspector to take sample of m^ 
asked the accused to give sample; but 
the accused instead of giving a sarnie 
went into the hotel and handed oyer the 
milk to a servant who poured it mto a 
rnPk pan containing other boiled imllc 
The conviction of the accused was upheld 
for having prevented ^e officer from 
taking the sample. 

the Food Inspector asked the accused to 
give him a sample of mustard oil; 1^ 
he left the shop promising to come short- 
ly The Food Inspector waited for some 
time and the accused did not turn uix 
The accused was prosecuted for haying 
prevented the Food Inspector from t^- 
tag the sample by abraptly 
shop without ^vmg sample. The 

rnnviction was upheld. In 1964 Mad W 
^onvietion wa^ (1) Crl LJ 389). the 

Food Inspector stopped the person carry- 
tag and demanded sanmle for am- 

Ivsis- but the accused instead ^ comply- 
tag with the demand of toe officer pla^ 
ed the ran inside hotel, took to his 
heels and ran away. The accused wm 
prosecuted imder both the claus^ 16 (1) 
fal and 16 (1) (c) of toe Act The con- 
viction was upheld under both t^ 
ses by Anantanarayan^ il® 

was). Anantanarayanam, J., held th^ tne 
accused was clearly guilty of an o^nca 
under Section 16 (1) (c) of toe Act M 
toe Food Inspector was prevented by 
toe accused from exerd^g any oth^ 
power conferred on him by or u^er toe 
Act The conviction under Section lb 
fl) (b) was also confirmed. In these 

toee cases, it is de^ 
demand for sample by toe Food Inspec- 
tor. 

8 In this case, as already stated, there 
was no demand by, the Food Injector; 
nor he expressed his intention to t^e 
sample. Hence, these demons do not 
support toe contention of the learned 
Public Prosecutor. 

9. In AIR 1957 All 829 toe acct^ed 
who was passing by toe road with a 
bucket of milk in his hand was asked by 
toe Food Inspector to stop, but toe ac- 
cused instead of complying with the re- 
auest took to his heels and when d^ed 
by toe peon threw away the milk from 


which the Food Inspector intended to 
take a sample. The accused in this case 
was charged under Section 30 of toe 
U. P. Pure Food Act and Rule 4 framrf 
under toe said Acrt. Section 30 of tlie 
U. P. Pure Food Act is substantially simi- 
lar to that of Section 16 (1) (c) of toe 
Act. There is no provision in the U. P. 
Pure Food Act similar to that of Section 
16 (1) (b) of the AcL Section 30 of the 
U. P. Pure Food Acrt is as follows: 

"A person who wilfully obstructs any 
person acting in toe performance of any 
duty under this Act or any rule, by-law, 
order or warrant made or issued there- 
under. shall be guilty of an offence”. 

This decision may not be of any use for 
toe contention of toe learned Public 
Prosecutor as we are concerned in this 
case with Section 16 (1) (b) of toe Act, 
This decision will, of course, have rele- 
vancy if the petitioner was prosecuted 
under Section 16 (1) (c) of toe Act. 

10. As stated already, if , toe petitioneTj 
was prosecuted under Section 16 (1) (c) 
of the Act; he would have been guilty of 
having prevented toe officer frorn exer- 
cising his powers conferred on him by 
toe Act. I am not inclined to alter toe 
conviction to Section 16 (1) (c) , of toe 
Act as toe complaint was not, laid imder 
toe said section and opportunity to meet 
toe charge under Section 16 (1) .(c) was 
not given to toe petitioner by toe trial 
Court. 

11. The revision petition is allowed 

and toe petitioner is acquitted. Fine 
amount, if paid, will be refunded. 
RSK/D.V.C. Revision allowed. 

air 1969 MADRAS 87 (V 56 C 18) 
M. ANANTANARAYANAN, C J. AND 
NATESAN, J. 

Presidency Talkies Pvt. Ltd., AppellanS 

V. Presiding Officer. Labour Court, Mad- 
ras and another. Respondents. 

Writ App. No. 249 of 1964, D/- 4-12- 
1967, against order of Veeraswami, J., in 

W. P. No. 815 of 1962. 

Industrial Disputes Act (1947), S. 33 (2) 
(b) — Proviso — 'Unless he has been 
paid wages for one month’ — Meaning of 
word 'paid’ — It includes offer to 
and where management makes the offer 
and employee refuses to accept sam^ that 
would be adequate compliance with laW 

— Offer has to he made simultaneously 
with the sanction seelang 

or prior thereto: AIR 1962 SC 1500, 

W. P. No. 815 of 1962 (fllad). Override^ 

{Paras 6 and 7) 

(B) Industrial Disputes Act (1947), S. 33 

— Misconduct — Employee of a Cm^ 
Theatre showing advertisement slide with- 
out permission of Management R “ ® 
m isconduct of grave character. (Para Zj 
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Cases Referred: Cbronoloeical Paras 
<1962) AIR 1962 SC 1500 (V 49)= 

(1962) 1 Lab U 420. Straw Board 
Manufactiiring Co.. Ltd. v. Govind d 
(1961) AIR 1961 SC 860 (V 48)= 

(1961) 1 Lab LJ 211. Lord Krishna 
Textile Mills v. Its Workmen 0 

T. V, Balakrishnan, C. V. MabaHn^ am 
and T. S. Vishwanath Rao. for Anhcllant: 
Govt. Pleader, V. Krishnan, P. Veera- 
rashavan and B. Kalyanasundaram. for 
Respondent. 

M. ANANTANARAYANAN, C Jj— 
This appeal has been instituted by Messrs. 
Presidency Talkies (Pvt) Ltd., Proprietors 
of Paragon Talkies. Madras, from the 
judgment of Veeraswanfu, J., In W. P. 815 
of 1962, declining to issue a writ of cer« 
tiorari quashing the award of the Labour 
Court in respect of one R. Venugopal. an 
employee of the petitioner firm and the 
main respondent. 

2. The facts are quite simple, and may 
be briefly referred to. at the outset. The 
employee (R. Venugopal) was suspended 
on 19-6-1961 upon the main charge that 
he exhibited an advertisement slide witfi- 
out the permission of the management. 
It will be easily appreciated that adver*> 
tisement slides are exhibited during a 
performance as a consequence of con- 
tracts between the advertising firms and 
the management; the management de- 
rives a revenue from such exhibition of 
slides, ' which may be considerable. 
Hence, if a slide, the exhibition of which 
la not authorised by the management, b 
deliberately exhibited by an employee 
during a performance, the concerned 
firm obtains the benefit of the advertise- 
ment, to the definite loss of the manage- 
ment. Such behaviour on the part of an 
employee, if deliberate and not otherwise 
justified, may certainly amount to miscon- 
duct, and even misconduct of a grave 
character. 

3. An enquiry was held' by the 
Management on 17-7-1961. and on 25-7- 
1961, the Management drew up minutes 
referring to the evidence,^ holding that 
the charge was proved,.- and purporting 
to record the dismissal of the employee. 
As this occurred during the pendency of 
proceedings in respect of an industrial 
dispute, the management sought the sanc- 
tion of the Labour Court, for approval 
of the contemplated action of dismissal, 
under Section 33 (2) (b) of the Industrial 
Disputes Act. Independently of this, the 
employee seems to have filed an applica- 
tion under Section 33-A. before the 
Labour Court complaining that the 
management had not complied with the 
requirements of Section 33 (2) (b) and 
that the petition of the management was 
therefore liable to be dismissed. Both 
these petitions were apparently tried to- 
gether, and disposed of by a single award 


or order of the Labour Court, declining 
to grant the sanction. The writ petition 
was filed, as we stated earlier, to quash 
this award. 

4. The learned Judge, (Veeraswand, 
J.) has dealt only with one ^ound of al- 
leged non-compliance on the part of the 
management, imder Section 33 (2) (b). 
That ground was that the worker was 
not paid his wages for one month, as re- 
Wiired by the proviso to Section 33 (2) 
(b) before the management purported to 
record his dismissaL The learned Judge 
went Into this question, and negatived 
the argument of learned Counsel for the 
management that an offer of one month’s 
wages, where this offer is refused by 
the worker, would be adequate compli- 
ance with the law. The learned Judge 
appears to have thought that, In any 
event, there was no plea that one month's 
wages were offered on or prior to the 
^te of dlsmi.s.’al The learned Judge 
observed that there was a plea that one 
month’s wages were offered and that the 
offer was refused. 


5. ^ the facts, we are afraid thai 
mere has been more than one misconcep- 
tion of misstatement of fact before the 
learned Judge, as the facts have been re- 
ferr^ to and discussed in the judgment 
we have gone into this matter carefully, 
^0 there can be no doubt whatever that 
the management did allege, and alleged 
that there was an offer of one 
month 6 wages to the concerned employee 
(reswndent) prior to the filing of the 
application, which was not accepted. In 
wew of the vagueness, on this aspect, In 
the judgment of the learned Judge, we 
think that It would be desirable to refer 
to the actual record. On 25-7-1961, the 
managraent filed the first application be- 
® Section 33 

paragra;* 1 

(a) of that petition — 


. ^tie worlonan has been dismissed for 
me reasons stated below, under the pro- 
^ons of Section 33 (2) (b) of the In- 
dustrial Disputes Act 1947. and has been 
paid one month’s wages”. 

A counter statement to this was filed by 
toe workman, which is also on record. 
It Is a iMtter both of record and admis- 
counter statement, this 
averment has not been refuted In any 
Consequent upon the return of 
petition for technical reason, the 
management filed a second petition be- 
m Labour Court under Section 33 
♦HU 31 o* 1961. In 

this It is stated that 

workman) has been paid one 
s wages according to the proviso 
mereto, out the said workman hag refus- 
ed to receive the same”. 

6* There are two points here, which 
can be very briefly clarified. The first pidnt 
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Es, what is the legal inte^retation of the 
word 'paid’ as occurring in Section 33 (2) 
(b) proviso? Does it mean not merdy 
that the Management should make the 
oSer of one month’s wages, but also that 
the workman should necessarily accept 
tiie wages, a matter depending entirely 
on his volition, before the Management 
could act fiurther? The answer to this 
is to be found in Straw Board Manufac- 
turing, Co., Ltd. V. Govind, AIR 1962 SC 
1500, wherein their Lordships observed 
•that the employer when he takes the ac- 
tion . under Section 33 (2) by dismisring 
or discharging an employee, should im- 
mediately pay him, or ofier to pay liim, 
wages for one month and also make an 
application to the Tribunal for approval 
at the same time.’ Therefore it is dear 
that, where as in this case, the employee 
spurns the offer, the Management woiild 
have fulfilled its obligation by making 
the offer; the Management need not se- 
cure, as indeed it cannot secure, the ac- 
ceptance of rile offer by the employee 
before filing the application. 

7. The second point is, what is the 
precise point of time at which, or prior 
to which, such an offer should have been 
made, for the offer to be considered as 
compliance with the law? This, again, is 
answered by the same observations of 
the Supreme Coiut that we have just 
referred to. As will be dear from those 
remarks, the offer shoidd have been 
made simultaneously with the applica- 
tion or prior thereto, depending on the 
facts of each case. In the present case, 
even the very first application daimed 
ffiat the pay was offered to the work- 
man, or had been "paid” in that sense. 
And this daim was not even refuted _ by 
the workman. In the second application, 
treating that as the effective one, the 
same averments are to be fotmd, and 
there was no denial or counter-state- 
ment. 

8. Under these circumstances, we are 
afraid that the learned Judge, fVeera- 
Ewami, J.,) was under a misapprehension 
when he thought that there was non- 
compliance with Section 33 (2) (b) of the 
Act, on the part of the employer. As re- 
gards the offer of one month’s wages to 
the employee, there has been no non- 
compliance whatever, and the employee 
did not even controvert the allegation of 
the employer made at the material point 
of time that, at that time or prior to it. 
a month’s wages had been offered to the 
employee and had been rejected by the 
employee. It is clear that the employer 
organisation has no means of compelling 
an imwilling employee to accept one 
month’s wages. If indeed that were to 
be the law, every application under Sec- 
tion 33 (2) (b) could be defeated, by the 


simple device on the part of the work- 
man of not taking the offered wages. 

9; It follows that the only ground on 
which the writ petition was dismissed, 
cannot be sustained by us. But before 
the Labour Coiirt, there was another 
ground mooted though it was not dealt 
with by the learned Judge. In referring 
to this groimd, we might briefly cite the 
observations of their Lordships of the 
Supreme Court in Lord Krishna Textile 
Mills V. Its Workmen, (1961) 1 Lab LJ 211 
—(AIR 1961 SC 860). As the Supreme 
Coiurt pointed out, the appropriate au- 
thority dealing with an application under 
Section 33 (2) (b) cannot examine the 
facts, as an appellate court might do. It 
is only if the authority is satined that 
the finding recorded at the domestic en- 
quiry is perverse, in the sense that it is 
not justified by any legal evidence what- 
ever, that the authority may be entitled 
to decline approval Their Lordships have 
stressed the difference between a finding 
not supported by legal evidence, which 
is sometimes loosely called the "No evi- 
dence” rule of Judicial Review, and a 
finding supported by evidence, which an 
authority exercising jurisdiction xmder 
the Industrial Law, may not itself con- 
sider adequate or satisfactory. 

10. In the present case the complaint 
appears to , be that the evidence about 
the misconduct was forthcoming only 
from witnesses referred to by the em- 
ployee himselL We find that even this 
complaint strictly speaking, may not be 
justified. For, though the record refers 
to the manager and the operator as wit- 
nesses referred to by the employee, they 
appear to have been examined in chief 
for the employer organisation, and cross- 
examined by the employee. However, 
since we are not in a position to judge 
whether there was legal evidence in sup- 
port of the charge or otherwise, this 
matter not having been dealt with at all 
by the learned Judge (Veeraswami, J.,) 
we allow the appeal to tiie extent of set- 
ting aside the judgment of the learned 
Judge, and issuing a writ of certiorari 
quashing the award. This displacement 
of the award now releases the proceed- 
ing for further action by the Laboiir 
Court, if the employee desires to venti- 
late his grievance futher, and the 
management also wants the approval of 
the Labour Court now rmder Section 33 
(2) (b). No order as to costs. 

AKJ/D.V.C. Appeal allowed. 
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ISMAIL, J. 

Penimal Naidu. Appellant v. Krishna- 
swami Naidu. Respondent 
Second App. No. 48 of 1968, D/- 29-1- 
1968. against decree of Dist Court, Rama- 
nathapiuram at Madurai in A. S. No. 43 
of 1967. 

Oaths Act (1873), S. 12 — Constitu- 
tionality — Does not oSend Art. 14 of 
the Constitution — institution of India, 
Art. 14. 

Section 12 which deals only with the 
case of a person who agreed to take an 
oath and not with a person who agrees 
to abide by the oath is not unconstitu- 
tional as being violative of Art. 14. 

The position of a person who agreed to 
take an oath is essentially and basically 
different from the position of a person 
who agreed to abide W the taking of 
such an oath. In the case of the former 
resiling from his agreement, from the 
very nature of the case, the Court can- 
not compel him to take the oath, if he 
was imwilling to take. That is not the 
case with reference to a challenger. 
Therefore even this basic difference in 
the position between the two parties is 
sufficient to justify the resiling of the 
two parties from their agreement being 
treats differently. (Para 4) 

■Where an agreement to take a specia) 
oath is arrived at between two parties to 
the suit Id the presence of the Court, 
and when one of the parties, namely, 
the dtallenger goes back on the under- 
stanffing without proper reasons, all that 
the Court does is to allow the other 
side, namely, the proposer to make the 
oath which he agreed to take and to 
deride the dispute on the basis of such 
oath being taken. The principle of 
mutuality available (n relation to speri- 
fic performance of contracts cannot arise 
in such cases. (Para b) 

R. Alagan, for Appellant. 

JUDGMENT: — The appellant and th« 
respondent are brothers. The respondent 
instituted a suit lor redemption of an 
othi dated 1-11-1941, executed by Wm 
in favour of the appellant over Ms un- 
divided haif share in the property and 
for partition and separate possession of 
his half share. In the written statement 
filed by him. the appellant contended 
that the name of the respondent was 
Included in the sale deed in respect of 
the suit property "benand for namesake” 
and that the othi executed by the res- 
pondent arising out of the benami pur- 
chase 'did not in any way affect the posi- 
tion' and hence the respondent was not 
entitled to any reliei 
2. The learned District Munsif framed 
necessary issues and the suit was ad- 


Joumed from time to time for trial and 
when the suit came up for trial on 30-1- 
1967, both parties Med a joint memo 
stating that if the respondent took spe- 
cial oath putting out camphor and weap> 
ing an arMi garland in front of Adisolazl 
Pulukandi Koil stating that the respon- 
dent had a share in the suit property and 
had paid consideration, the suit might be 
decreed. TMs memo was sign^ by the 
respondent and the appellant and their 
advocates On the learned District 
Munsif appointed a commissioner to ad- 
minister the oath and posted the case lot 
return of the warrant to 4-2-1967. On 3-2- 
1967 the respondent made an endorsement 
on the warrant that he was prepared to 
come for taking the oath. But on that data 
the appellant made an endorsement on the 
warrant saying that for some reason he 
did not agree to the oath. Thereupon the 
Commissioner returned the wrirrant on 
4-2-1967. On the return of the warrant, 
the learned District Munsif posted the 
case to 6-2-1967. On 6-2-1967 he recorded 
what happened before the issue of the 
warrant and stated that since the ap- 
pellant. the challenger had resiled from 
his agreement without assigning any rea- 
son to satisfy the court, the appellant 
was again given an opporrimity to carry 
out his part of the agreement and 
the camphor before the temple at 12 noon 
on 7-2-1967. He further observed the 
appellant again refused to f ulfil his ^urt 
of the agreement. Conseouently the 
leaned District Munsif direct^ the Cc^ 
missioner to administer the oath afta 
lighting the camphor and giving an op- 
portunity to the appellant to perlonn 
his part of the ag r eement. In pursuance 
of this direction, the Commissioner ex- 
ecuted the warrant and the respondent 
took the oath as per the Joint memo on 
7-2-1967. On 8-2-1967 the learned Dis- 
trict Munsif, after referring to the above 
facts, decreed the suit of the respon- 
dent 


3. The appdlant herdn preferred A. 
S. No. 43 of 1967 on the file of the Court 
of the learned Disbict Judge, Ramana- 
thapiiram. at Madurai and the learned 
District Judge on 23-12-1967 dismissed 
the said appeal I must pcint out that 
the only contention urged before the 
learned District Judge was that the 
learned District Munsif erred in strright- 
way decreeing the suit without giving 
an opportunity to the appell^t to ex- 
plam the circumstances xmder which he 
resiled. Along with the memorandum of 
appeal, an affidavit was also filed by the 
appellant stating that the members of 
his family were opposed to the deri- 
sion of the suit on the basis of the oath' 
and that was the reason for his ruling 
from the agreement. The learned Dis- 
trict Judge after conridering the mate- 
. rials placed before hh" came to the coD- 
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dusion that the learned District Mundf 
had Riven every possible opportunity to 
the appellant and the reasons adduced in 
the affidavit filed before him were not 
sufficient to justify the appellant resilinR 
from the agreement. Hence the preserit 
second appeaL 

4. Mr. Alagar, learned Counsel for the 
appellant, contended that Section 12 of 
the Indian Oaths Act 1873, is unconsti- 
tutional as being opposed to Article 14 
of the Constitution- That section states — 

'Tf the party or ■witness refuses to 
make the oath or solemn affirmation re- 
ferred to in Section 8, he shall not be 
compelled to make it, but the Court shall 
record, as part of the proceedings, the 
nature of the oath or affirmation propos- 
ed, the facts that he was asked whether 
he would make it and that he refused 
It, together with any reason which he 
may assign for his refusal". 

Mr. Alagar himself conceded that Sec- 
tion 12 does not deal •with the case of 
a challenger but only with the case of 
the person who agreed to take an oath 
and that even if Section 12 is held to be 
imconstitutionaL that ■wiU not help the 
appellant Apart from this I am of the 
view that no question of imconstitution- 
ality arises with reference to Section 12. 
The position of a person who agreed to 
take an oath is essentially and basically 
different from the position of a person 
who agreed to abide by the taking of 
such an oath. In the case of the former 
resiling from his agreement, from the 
very nature of the CEise, the Court can- 
not compel him to take the oath, if he 
was unwilling to take. That is not the 
case' "with reference to a challenger. 
Therefore even this basic difference in 
the position between the two parties is 
sufficient to justify the resiling of ffie 
two parties from their agreement being 
treated differently. 

5. The next ground urged by Mr. Ala- 
gar is that if this position is allowed to 
prevail, it ■will merely result in there 
being a contract which cannot be mutu- 
ally enforced. I do not think that the 
principle of mutuality available in rela- 
tion to specific performance of contracts 
can be applied to cases of the nature in 
question. The essential thing is, here is 
an understanding arrived at between the 
two parties in the presence of the Court: 
and when one of the parties, namely, the 
challenger goes back on the understand- 
ing without proper reasons, all that the 
Court does is to allow the other side, 
namely the proposer to take the oath 
which he agreed to take and to decide 
the dispute on the basis of such oath 
being taken. I do not think any question 
of mutuality arises under such circum- 
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stances. Therefore, in my view, there 
are no merits in the second appeal and 
the Same is dismissed. 

MVJ/D.V.C. Appeal dismissed. 


AIR 1969 MADRAS 91 (V 56 C 20) 
VENKATADRI, J. 

P. Thirumurthi Chettiar. Petitioner v. 
State of Madras and another. Respon- 
dents. 

Writ Petn- No. 2013 of 1964, D/- 10-3- 
1967. 

(A) Sales Tax — Madras General Sales 
Tax Rules (1959), R. 23 (3) (i) — Madras 
General Sales Tax Act (1 of 1959), S. 4 
— Proviso — Prescribing period of limi- 
tation for refund under R. 23 (3) (i) is 
not valid and should be declared ultra 
vires, as main Act does not prescribe any 
period of limitation: AIR 1964 Mad 376 
& Am 1967 Mad 171, Rel. on. (Para 5) 

(B) Sales Tax — Madras General Sales 

Tax Act (1 of 1959), S. 4 Proviso 
(prior to amendment by Act 6 of 1963) 
— 'Tax so levied shall be refnnded’ — 
For claiming refund, assessee need not 
pay tax — He can daim it as soon as it 
is levied. (Para 6) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Mad 171 (V 54)= 

1967-18 STC 370, Haji J. A. Ka- 

reem Sait v. Dy. Commercial Tax 

Officer. Mettapdayam 4 

(1964) AIR 1964 Mad 376 (V 51)= 

ILR (1964) 1 Mad 906, Solar Works 

V. Employees State Insurance 

Corporation, Madras 4 

^ P. R. Ranganathan, for Petitioner; Spe- 
cial Govt. Pleader, for Respondents. 

ORDER: — The petitioner, who is car- 
rying on business in cotton in Tiruppui 
filed this ■writ petition to quash an order 
dated 16-1-1963 refusing refund of tax 
paid by him and another order dated 
7-7-1964, passed by the Board of Reve- 
nue rejecting his application for re'vision 
preferred against the order dated 16-1- 
1963. It is just necessary to state a few 
facts before I dispose of this ■writ peti- 
tion. 

2. The matter that led to the filing of 
this -writ petition was an application filed 
by the petitioner for refvmd of sales-tax 
paid by him under the Madras General 
Sales Tax Act. As the petitioner was 
carrying on business in cotton, he was 
assessed imder the local Act and the 
point for le^vy of sales tax is the last 
purchase if it is ■within the State. As 
cotton is declared goods under the Cen- 
tral Sales Tax Act, if the petitioner sells 
his cotton outside the State, he ■will again 
be assessed. In order to avoid injustice, 
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Section 4 of the Madras General Sales 
Tax Act provided by a proviso that an 
assessee would be entitled to a refund 
on the tax so levied under the Central 
Sales Tax Act, that is, if he has p^d the 
tax at the last purchase point and if he 
sdis cotton outside the State and if tax 
is levied on that sale, he would be en- 
titled to refund of the tax. 

2. In this case, the petitioner applied 
for a refund from time to time In the 
months of August to November, _ 1962. 
His applications for refund were dismiss- 
ed mainl y on the gTound that he did not 
pay part of tte taxes so levied both 
under the Madras Act and the Central 
Act When he filed a revision to the 
Deputy Commissioner, the order was 
confirmed on 29th January, 1963. The 
petitioner subsequently paid all the taxes 
and then wrote a letter dated 17-12-1963 
to the assessing officer Informing him 
that he has paid all the taxes and pray- 
ing for a refund already asked for. But 
this letter was summarily disposed of by 
the Commerdal Tax Officer informing 
the petitioner that the matter had al- 
ready been settled and the revidon peti- 
tion by him had also been dismissed 
by the Deputy Commissioner and that 
the petitioner might, if so advised, seek 
remMy from higher authorities. This 
order was passed on 22-12-1963, but It 
was actually received by the petitioner 
on 28-12-1963. Under Section 35 (1). of 
the Madras General Sales Tax Act, - be 
filed a revirion to the Board of Revenue 
but It was offiy on 7-3-1964, When that 
came up before the Board of Revenue. It 
was rejected mainly on the ground that 
It was barred by limitation, and it was 
not disposed of on merits. Now it Is to 
quash thla aeries of orders that the pre- 
sent writ petition has been filed. 

4. The learned Counsel contended be- 
fore me that under the proviso to Seo 
tlon 4 of the Madras General Sales Tax 
Act, the words xised are "the tax so levi- 
ed shall be refunded to such person in 
such manner and subject to such condi- 
tions as may be prescribed”, "nie local 
authority framed rules under the Act, 
Rule 23 (3) (1) which is relevant for our 
purpose Etata that such an application 
for refund should not be made more 
than three months from the date on 
which the movement of the goods from 
this State to any other State commenced. 
The contention of the learned Counsel 
for the petitioner is that such period of 
limitation prescribed In the rule is ultra 
vires. Illegal and not binding on htm in 
support of this contention, the learned 
Counsel has dted the decision in Sf.iay 
Works V. Employees State Insurance Cor- 
poration, ILR 1964-1 Mad 906=fAIR 
19S4 Mad 376), where at p. 911 (of tt.h 
Mad)— (at p. 379 of AIR) It was obswed 
1 ^ Anantanarayanan, J„ (as he then was) 


which observations will be useful for 
our purpose, and they are to the effect 
that where an Act does not provide fof 
llxoitation -with reference to a particular 
matter and the delegation of the power 
to make rules is conferred by a section of 
the Act, which does not, expressly or 
impliedly relate to the power of pres- 
cribing time, the authority to which the 
power is delegated, viz., the State in this 
case, cannot make a nde prescribing 
limitation. This principle has been 
reiterated and followed by a Bench of 

Court in Hajl J. A. Kareem Sait v. 
Dy, Commercial Tax Officer, 1967-18 STC 
370. at p, 374=(AIB 1967 Mad 171 at p, 
173), where the Bench observed— 

"No doubt limitation is procedural but 
it is also substantive. A rule coveriiUl 
those matters cannot therefore, be made 
Unless it be In the exercise of spedflc 
Conferment of enabling rule-making 
Power”. 

5. There is much force in the conten- 
tion of the learned counsel^ for the peti-| 
tioner that prescribing period of liml-l 
tation for refund under Rule 23 (3) (i) is\ 
not valid and should be declared ultra 1 
vires, becatise the main Act does not pr^ 
Scribe any period of limitation. The 
Words ttsed are "shall be refunded” and 
there is no period of limitation prescri^ j 
ed. 

6, The next question that would arise 
U whether the petitioner is entitled to 
claim a refund only after he had paid 

taxes. Here again, the petitioner's 
learned Counsel contended before me 

it was not necessary for the peti- 
tioner to claim refund after he actually 
paid the taxes. It is enough for bim to 
have claimed a refund as soon as the tax 
is levied under the Act. The words used 
tn the Proviso are "tax so levied shall be 
refunded”. But there was a subsequent 
amendment by Act 6 of 1963 and Section 
4-A was introduced to this effect; "Tax 
So levied and collected imder Section 4 
shall be refunded”, and the rules were 
suitably amended. The importance of 
collection eama into prominence only 
when the new provirion came into force 
on 1-4-1963, At the time of the applica- 
tion for refund by the petitioner, it was 
not necessary for to have paid the 
tax and then claimed the refund. In the 
instant case, on the dates when the petl- 
timer filed his applications for refiind. 
tiiis amended Section 4-A was not la 
force and therefore the petitioner was 
entitled to claim refund without having 
paid the 

^7. When once I come to the conclu- 
sion that the rule-makmg authority has 
no jurisdiction to prescribe a period of 
limitation for obtaining a refund as p r o- 
vided in Section 4, then the petitioner 
can file an application lor reft^ with- 
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out any period of limitation. In the in- 
stant case, all the authorities have found 
that the petitioner had paid the taxes 
and was entitled to claim the refund but 
rejected that claim on the ground that 
such a claim was barred by limitation 
under Section 35 (1) of the Madras Gene- 
ral Sales Tax Act. Of course, there was 
a delay of about a year, but in the affi- 
davit in support of this writ petition, the 
petitioner has given plausible reasons for 
not maldng his claim for refund for so 
long. , Since I am taking the view that 
there is no time prescribed for claiming 
the refxmd and since tiie petitioner has 
paid all the taxes due, I hold that the 
petitioner is entitled to claim refimd. 

8. In the result the writ petition is 
allowed, ^e refund application filed by 
the petitioner will be taken on file_ after 
the delay is excused and they wiU be 
disposed of afresh. There wiU be no 
order as to costs in this writ petitioiL 
AKJ/D.V.C. Petition aUowed. 


Am 19G9 MADRAS 93 (V 56 C 21) 
BAMAKRISHNAN, J. 

The State of Madras represented by the 
Secretary,' Home Dept. Madras, Peti- 
tioner V. S. Elrishnan and another, Res- 
pondents. 

Writ Petn. No. 2762 of 1965, D/- 30-1- 
1968. 

Motor Vehicles Act (1939), Ss. 64, 68 
— State Transport Appellate Authority, 
beinff authority constituted under Act, in 
absence of authorisation to do so, cannot 
question validity of Act or rule framed 
there'under. AIR 1966 SC 1089, R®!* 

(Para 5) 

Cases Referred; Chrouological Paras 
(1966) AIR 1966 SC 1089 (V 53)- 

(1966) 17 STC 418, Venkataraman 

and Co. v. State of Madras 5 

S. T. Ramalingam for the Govt. Plea- 
der, for Petitioner; K. Ramachandran ana 
G, Desappan, for Respondents. 

ORDER: — The Superintendent of 
Police, Tanjore, suspended for a period 
of ten days the driving licence of one 
Rririman, a lorry driver, for the aUeged 
offence of overspeeding. For exera^g 
this power, the Superintendent _ relied 
upon the delegation mentioned m R^e 
134-AA of the rules framed under the 
Motor Vehicles Act read with Section 44 
(5) and Section 16 of the Motor Vehicles 
Act. The Motor Vehicles Act under Sec- 
tion 16 conferred this power on the Re- 
gional Transport Authority. A power of 
delegation is conferred on the Regional 
Transport Authority imder Section 44 (5) 
of the Act. Section 44 (5) of the Act con- 


tains a qualification that such delegation 
by the Regional Tran^ort Authority of 
its powers and functions can be made 
only if au'thorised in 'this behalf by rules 
framed under Section 68. Rule 134-AA 
fr a rule so framed. It was relied upon 
by the Superintendent of Police as the 
rule making such delegation to him of 
the power of suspension of a driver’s 
licence. 

2. The driver aggrieved against this 
order appealed to the State Transport 
Appellate Tribunal. The Tribunal was 
of the view — 

“It will however be seen that Rule 
134-AA, which authorises the Regional 
Transport Authorities to delegate their 
powers and functions under Section 16 of 
the Act, is framed imder Section 68 of 
the Act under Chapter IV. It seems to 
me that there cannot be any delegation 
of powers vested in the Regional Trans- 
port Authorities under Section 16 of the 
Act even if rules are framed under Chap- 
ter n, for the .simple reason that the only, 
enabling provisions of the Act authoris- 
ing the Regional Transport Authorities to 
delegate powers is sub-section (5) of Sec- 
tion: 44, which, as already indicated, re- 
stricts the powers that are capable of 
delegation to those that appear in Chap- 
ter IV”. 

The State Transport Appellate Tribunal 
thereupon allowed this appeal. 

3. The State of Madras has filed this 
writ petition for the issue of a writ of 
certiorari quashing the order of the State 
Transport Appellate Tribunal, the second 
respondent in this writ petition, allowing 
the appeal of the driver, Ehishnan, the 
first respondent for the reason set out 
above, namely, the absence of jurisdic- 
tion of the Superintendent of Police for 
disqualifying the driver. 

4. Learned Counsel appearing for the 
State urged that the interpretation given 
to the scope of delegation enunciated in 
Section 44 (5) of the Act, by the State 
Transport Appellate Tribunal is incorrect. 
It was urged that though Section 68 of 
the Act in terms confers power to make 
rules for the pmmose of carrying into 
effect the pro-visions of Chapter IV, the 
pxirport of Rule 134-AA is to give effect 
to the general power of delegation con- 
tained in Section 44 (5) which is- a sec- 
tion fotmd in the Chapter. It is only to 
find out what power confeired in ■ffie R^ 
gional Transport Authority which, _ is 
sought to be so delegated under Section 
44 (5), that one has to go to Section 16 
of the Act, which confers the power to 
disqualify a driver on 'the Regional Trans- 
port Au&ori'ty. In fact, there is a cross 
reference in Section 16_ to Chapter IV, 
when it refers to a Regional Transport 
Authority constituted under Chapter IV. 
Therefore, the power to disqualify a dri- 
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ver is a power initially conferred on the 
Be^onal Transport Authority constitut- 
ed under Chanter IV. Thereafter under 
the scope of the power of delegation con- 
tained in Section 44 (5), read with Rule 
1S4-AA. the Superintendent of Police has 
exerds^ the power In this case. This is 
the course of reasoning adopted by the 
Government Pleader for the State for sus- 
taining the attack against the finding of 
the second respondent, the State Trans- 
port Appellate Tribunal. 

5. While 1 am generally inclined to 
accept thi_t argument, it is not necessary 
to decide thtg question finally in this writ 
petition tor the simple reason that the 
decision of the Supreme Court in Venka- 
taraman and Co. v. State of Madras; 
(1966) 17 STC 418=(AIR 1966 SC 1089). 
has dearly laid down the prindple that 
an authority constituted under an Act can- 
not, unless expressly so autnorised, ques- 
tion the validity of any of the provisions 
thereof (vide page 428 of the report) 
(STC)=(at p. 1099 of AIR). Consequent- 
ly, the State Transport Appellate Autho- 
rity* u authority constituted under 
the Motor Vehides Act, in the absence 
of an authorisation, to do so. cannot ques- 
tion the validity of the Act or a Rule 
framed thereunder. Therefore since the 
order of the State Transport Appellate 
Tribunal In this case, amounts to a de- 
daration that Rule 134-AA is an invalid 
Rule, as it suffers from the defect of 
Improper delegation, it was beyond the 
Jurisdiction of the State Transport Ap- 
pellate Tribunal to give such a dedsion. 

6. I therefore allow the writ petition 
and Issue a writ of certiorari quashing 
the order of the State Transport Appel- 
late TribunaL Ko order as to costs. 
MBR/D.V.C. Petition allowed. 
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, SADASIVAM. J. 

S. K. Pothningam Hllal and another. 
Petitioners v. Nagoor Meeran Rowther. 
Respondent. 

Criminal Rcvn. Cases Nos. 487 and 747 
of 1966 (Cr. Revn. Petns. Nos. 480 and 
731 of 1966). D/- 10-11-1967. from judg- 
ment of Sub-Diviaonal Majdstrate of 
Koffoatti D/- 16-12-1965 

Penal Code (1860). Ss. 482, 486 — Trade 
end Blerchandise Marks Act (1938), Ss. 78, 
79 — Offence of inbineement of Trade 
Mark and that of infringement of pro- 
perty mark — Distinction — ^mplaint 
only of infringement of property maxli 
— Sab-Magistrate held could try that 
offence. 

The offence of infringement of Trade 
Mark is distmct from an offence of in- 


fringement of property marfc In fact 
the existence of such a distinction Is 
dear from the provisions in the Penal 
Code with regard to Trade MaA prior 
to the enactment of the Trade «nd Mer- 
chandise Marks Act. when the offences 
relating both to Trade Mark and proper- 
ty mark were triable by Sub-Magistrates. 
If A is known not to be the maker or 
manufactimer of the goods he sells, but 
only to have selected and put them up 
and he uses a certain mark to indicate 
to his customers that they will thus have 
the benefit of his skill in selection, then. 
In the terminoloey ot the Penal Code, 
the mark would be a property mark and 
imt a Trade hlark, but if the niain pur- 
pose of the mark was to indicate the qua- 
lity of the goods, then even though A 
was not the maker of them, it would be 
a Trade hlark and not a property ma^ 
Even in cases of goods which have no 
Trade Mark or In cases in which the 
Trade hlark has not been registered, a 
person could have a cause of action both 
In Civil and Criminal Courts for infringe- 
ment of property marl^ It is only in ' 
respect of off ences falling under Ss: 78 
and 79 of the Trade and Merchandise 
Marks Act the complaint should be filed 
before the First (Tlass Magistrate. Where 
the complaint of A, a manufacturer and 
seller of bug killer eaii>ri "Bayron” was' 
only for infringement of his property 
mark by reason of the conduct of accus- 
ed persons in trring to pass off their 
goods called "Bairavan” as A's goods by 
adopting property mark of A, the Sub- 
Magistrate could take cognizance and try 
offences relating to inlri^ement of pr^ 
perty mark. (Paras 6. 7) 

S. Thyagaraja Iyer, for Petitioners; K. 
Bamaswami and A. Sarojini Bai, IL. R. 
Rrishnan. T. Srinivasan. for Respondents; 
R. Veeramani, for Public Prosecutor, ■ for 
the State. 

ORDER;— The petitioners in ' both 
these revision cases are the same. The 
first petitioner has been convicted under 
Sections 482 and 486. J. P. C. and sen- 
tenced to pay a fine of Rs. 50/- on each 
count and in default to rigorous Impri- 
sonment for one month and the second 
petitioner has been convicted under Sec- 
486. L P. C. and sentenced to pay a fine of 
Rs. 50/- and in default to rigorous im- 
prisonment for one month in C. CL 1846 
of 1965 on the file of the Sub-Magistrate 
of SankarankoiL The criminal was 
initiated on a private complaint filed by 
the respondent for an alleged offence of 
using false property mark imitating that 
of the complainant in manufacturing and 
selling bug poison. The complainant is 
a manufacturer and seller of a b;« killer 
liquid called "Byron” and his > concern 
Is known as Laila Co. M. O. 1 is a 
board box containing the bottle of bug 
killer. The second petitioner was origi- 
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nally worMnR as an accountant under 
the complainant but he was discharged 
from service. The complainant’s case is 
that the first petitioner manufactured bug 
killer by name "Bairavan” in bottles en- 
closed in card board box M. O. 3, similar 
in shape, size and design to M. O. 1 and 
that both the petitioners sold the said 
bug killer as that of the complainant. 

2. Both the petitioners have been pro- 
secuted in the Court of the Sub-Magis- 
trate (I) Tirunelveli in C. C. No. 1739 of 
1966 for again infringing the property 
mark of the respondent complainant. 
There the petitioners raised a prelimi- 
nary objection that the complaint against 
them woiild also constitute offences under 
Sections 78 and 79, Indian Trade and 
Merchandise Marks Act of 1958 that such 
offences are triable, according to Section 
89 of the said Act, by a magistrate not 
inferior to a First Class Magistrate and 
that they could not therefore be tried by 
a Sub-Magistrate. The Sub-Magistrate 
overruled the objection and the peti- 
tioners have filed CrL R. C. 747 of 1966 
against that order. It is stated by the 
learned advocate for the respondent that 
a case has been filed in the Court 
of the Sub-Divisional Magistrate of Koil- 
patti, against the petitioners for infringe- 
ment of the Trade Mark of the respon- 
dent complainant. 

3. The contention of the learned advo- 
cate for the petitioners in both these 
cases is that the trial Court, namely, the 
Court of the Sub-Magistrate, had ^ no 
jurisdiction to entertain the complaints 
by virtue of . Section 89 of the Trade and 
Merchandise Marks Act, as the offences 
alleged against the petitioners really fall 
under Sections 78 emd 79 of that Act The 
further contention of the learned advc> 
cate for the petitioners is that_ even if 
the facts alleged in the complaint of the 
respondent amount to offences both 
under Sections 78 and 79 of the Trade 
and Merchandise Marks Act as well _ as 
under Sections 482 and 486 of the In d ian 
Penal Code, the Sub-Magistrate would be 
clutching at jurisdiction in trying the 
offences under Sections 482 and 486, L P. 
C. ignoring the offences imder Sections 78 
and 79 of the Trade and Merchandise 
Marks Act of 1958. ' 

4. "Property mark” Is defined In Sec- 
tion 479 L P. C. as a mark tised for de- 
noting that moveable property belongs to 
a particular person. "Trade mark” is 
defined in Section 2 (v) of the Trade and 
Merchandise Marks Act as a registered 
Trade Mark or a mark used in relation to 
goods for the purpose of indicating or so 
as to indicate a connection in the course 
of trade between the goods and some 
person having the right as proprietor to 
use the mark, in relation to Chapter X of 


that Act, and in relation to other provi- 
sions of that Act, as a mark used or pro- 
iwsed to be used in relation to goods for 
me piirpose of indicating or so as to in- 
dicate a connection in the course of trade 
between the ^ goods and some person 
having the right, either as proprietor or 
as registered user, to use the mark whe- 
ther _ with or without any indication of 
the identily of that person and includes 
a certification of trade mark registered as 
such imder the provisions of Chapter 
VIII of that Act After the passing of the 
Trade and Merchandise Marks Act of- 
fences relating to infringement of Trade 
Marks have been omitted in the Indian 
Penal Code leaving intact offences relat- 
ing to property mark, 

5. The term "property mark” as used 
in the Indian Penal Cod^ is not known to 
English law. The distinction between 
trade mark and property mark is how- 
ever found in the In dian Penal Code. If 
a person passes off the goods of another 
as his own, the English Law, ‘provided a 
cause of action for the same which is in- 
dependent of the cause of action for in- 
fringement of the trade mark. It is point- 
ed out in Ratanlal’s Law of Crimes that 
the distinction between a 'trade mark* 
and a 'property mark’ is, that the former 
denotes the manufacture or quality of 
the goods to which it is attached and the 
latter denotes the proprietor of them. 

6. I am imable to accept the conten- 
tion of the learned advocate for the peti- 
tioners that the complaint filed by the 
respondent is only for infringement of 
trade mark. In para 2 of the complaint 
in C. C. No. 1846 of 1965 on the ffle of 
the Sub-Magistrate, Sankarankoil, the 
complainant has stated that in respect of 
his bug poison under his trade mark 
"Bayron" and in respect of shape of bot- 
tles and shape or size of card board box, 
as stated in ttie previous paragraphs and 
with colour as found therein, they are dis- 
tinctive of his goods and he h^ acquir* 
ed property rights in respect of them. In 
fact in the subsequent paragraphs the 
complainant has stated that the peti- 
tioners have been passing off their goods 
as his goods by infringing his property 
mark. A mere comparison of M. Os. It 
and 3 in the case is sufficient to convince 
the correctness of the findings of the 
Courts below that the petitioners have 
infringed the property mark of the res- 
pondent complainant in C. C. 1846 of 
1965. It is true the alleged infringement 
of property mark in the other case has 
yet to be enquired into. It is sufficient 
to state that the Sub-Magistrate, Sanka- 
rankoil, in the first revision case and the 
Sub-Magistrate L Tirunelveli in the se- 
cond case had materials before them to 
take cognizance of the offence for In- 
fringement of property mark, punish- 
able under Sections 482 and 486, L P, C, 
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on complaint of the respondent in respect 
of the same. 

7. The only other question to be con- 
sidered is, whether by reason of the in* 
fringement of the trade mark, whidh Is 
nico evident from the complaints and 
which would amoimt to offences xmder 
Sections 78 and 79 of the Trade and 
Merchandise hlarks Act 1958 the Suh- 
Magistrate would have no jurisdictian to 
entertain the complaints under Sections 
482 and 486, L P. a on the ground that 
he would be clutching at junsdiction by 
ignoring obvious facts. The offence of In- 
fringement of trade mark Is distinct from 
an offence of infringement of property 
mark. In fact the existence of sudi a 
distinction is clear from the provisions In 
the Penal Code with regard to trade 
mark prior to the enacbnent of the 
Trade and Merchandise Marks Act, when 
the offences r elating both to trade marie 
and property mark were triable by Sub- 
Matdstrates; 

At page 1240 of Ratanlal’s Law of 
Crimes (20th F/ln, ) it is point^ out that 
If A is known not to be the maker or 
manufacturer of the goods he sells, but 
only to have selected and put them up 
and be uses a certain mark to indicate to 
his customers that they will thus have 
the benefit of his in selection, then, 
in the terminology of the Penal Code, 
the mark would be a property mark and 
not a trade mark,. but if the main pur- 
pose of the mark were to indicate the 
quality of the goods, then even though 
A was not the maker of them. It would 
be a trade mark and not a property 
mark. Even in cases of goods which 
have no trade mark or in cases in which 
the trade mark has not been registered 
a person could have a cause of action 
both in civil and criminal Courts for In- 
fringement of property mark. It is only 
in respect of offences fAllinf? under Seo> 
tions 78 and 79 of the Trade and Mer- 
chandise Marks Act the comp lain t should 
be filed before the First Class Magistrate. 

The complaints of the respondent in 
the cases before me are only for Infrin- 
gement of his property mark by reason 
of the conduct of the petitioners In try- 
ing to pass off their goods as tus go^s. 
by adopting the property mark of the 
respondent. I am therefore unable to 
accept the contention of the learned ad 
vocate for the petitioners that tte Sub- 
Magistrate of Sankarankoil in the first 
case or the Sub-Magistrate of Tiru- 
nelvell in the second case hia no juris- 
diction to try offences relating to fn- 
fringeinent of the property mark of the 
complainant. The criminal revision cases 
are therefore dismissed. 

SSQ/D.V.C. Petition diaifissed. 
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M. ANANTANARAYANAN, C. J. AND 
NATESAN, J. 

Sinnaraj Pillai and others, Appellants 
V. Ramayee Ammal another. Res- 

pondents. 

Letters Patent Appeal No. 97 of 1964, 
D/- 24-&-1967, against decree of Sriniva- 
san. J., In S. A. No. 15 of 1962. 

(A) Succession Act (1925), Ss. 106, 107 

— Hindu testator — Beqn«^ in favotu 
of \rife end daughter — Held, on con- 
BtruetioD of will, that bequest was not 
Joint bequest S. A. No. IS of 1062 (Mad), 
ReverseiL 

It is well established that the princi- 
ple of joint tenancy is unknown to Hindu 
Law. except in the case of the joint pro- 
perty of an imdivided Hindu family gov- 
ern^ by the Mitakshara law, which, 
under that law, passes Iw survivorship. 
But that does not mean that because .the 
principle of joint tenancy is imknowm to 
Hindu Law outside the coparcenary, 
there can never be a bequest to be taken 
by two persons jointly. A Hindu testa- 
tor Is perfectly at liberty like any other 
testator to make a Joint bequest In favour 
of two or more legatees and such a be- 
quest can be inferred from the explicit 
language used, or from the language In- 
terpreted in the light of the 6UrToundin;i 
circumstances, which justify a Joint be- 
quest as the only reasonable' Terence. 
Case law Ref. (Paras 5 and 10) 

The material portion of the will of a 
Hindu testator was — “With a view to 
avoid all disputes relating to these pro- 
perties alter my lifetime and claims by 
others to the same, under the- terms oi 
this Will I give these properties -my 
wile Meenakshiammal for her mainte- 
nance and for my minor daughter for 
her stridhana, ’seer* and other expenses ... 

— After my lifetime these two persons 
shall take items 1 and 2 hereiinder ab- 
solutely and enjoy the same with powers 
of gift, sale etc., they themselves dis- 
charging the debts spedfied hereunder. 
Neither of them shall have power, to alie- 
nate the third item. Whoever performs 
the obsequies of Mp priakchiammal, shall 
lake the same”. 

Held that the intention of the testator 
as disclosed in the above provisions may 
be defeated, if the principle of joint te- 
nancy with its incident of jus accres- 
cendi should be appli^ to the bequest 
Such an estate is unsuitable when we are 
concerned with beneficial owners like a 
Hindu widow and her unmarried minor 
daughter, who has to be married and 
provided with strid hana and seer etc. The 
language of the will, did not permit treat- 
ing the bequest in favour of Meenakshi- 
arnmal and Muthamniat as a joint be- 


GL/HL/D21/68 



1969 K. Jadhob Singh v. C. Pishak Singh 

viso to Sec. 44 lays down the penal conse- 
quences if the Sarpanch and Sahayak 
Sarpanch are not elected within the pres- 
cribed period, in which case the prescrib- 
ed authority "may” appoint the Sarpanch 
or the Sahayak Sarpanch. In the proviso 
the word used is "may” (underlined by 
me (here in " ”) ) as contradistinguishing 
from the word "shall” used in the section. 
So, in the context of S. 44 of the Act read 
with Eule 146 (1) of tire Rules, it is 
abxmdantly clear that the Sarpanch and 
the Sahayak Sarpanch 'hnust” be elected 
within one month from the date of the 
completion of appointment of the pan- 
chas. But, the Section was postponed 
as can be seen from Exts. B/1 to B/6 from 
6-7-1964 to 16-9-1964, . As such, the elec- 
tion is 'illegal and is contrary to the pro- 
visions of Section 44 of the Act and Rule 
146 (1) of the Rules. 

7. The second contention of the learn- 
ed Counsel for the petitioners is that the 
alleged election of the respondents 1 and 
2 on 26-9-1964 was held under fraudu- 
lent circumstances. The strength of the 
petitioners’ party was "8” while that of 
the party of the respondents 1 to 7 was 
"7”. The petitioners’ case is that if all 
the 15 members were present, then the 
petitioners’ group would have elected 
some of the petitioners as Sarpanch and 
Sahayak Sarpanch and that they would 
have succeeded in the election, because 
the strength of their group was "8” as 
against "7” the strength of the group of 
the respondents 1 to 7. But, at about 
10-00 a. m. on 16-9-1964 when the peti- 
tioners were entering into the meeting 
hall, the petitioners 3, 7 and 8 were ar- 
rested by the Police of Impheil Police Sta- 
tion at the gate of the meeting hall and 
were taken away. The petitioners allege 
that they requested the Police Officers to 
release them so that they might attend 
the meeting and might he re-arrested 
after the election was over, but that the 
Police Officers did not heed their request 
and that they took away the petitioners 
3, 7 and 8. 

It seems, they were released on bail at 
about 3 p. m. after the election was over. 
Ext. A/3 shows that ultimately the in- 
vestigating officer filed a report on 19-6- 
1965 stating that in the course of the in- 
vestigation it transpired that there was 
a mistake of fact against the_ accused 
persons under Section 379, Indian Penal 
Code and that, therefore, they might be 
discharged. Ext. A/2 shows that the Judi- 
cial Magistrate (I), Imphal, discharged 
them on 19-6-1965 on the basis of the 
port of the Police. So, ultimately it is 
proved beyond doubt that the petitioners 
3, 7 and 8 were arrested on 16-9-1964 
just before the commencement of the 
meeting for the election of the Sarpanch 
and Sahayak Sarpanch to prevent them 
from taking part in ttie election and vote. 
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It is therefore evident that they were 
arrested on false and flims y grounds, 
and lhat, the respondents 1, 2 and others, 
at whose instance they were arrested, 
played fraud and made the election a 
simple farce and mockery. In as much 
as they succeeded in getting rid of the 
petitioners 3, 7 and 8 by getting them ar- 
rested by the Police, the respondents 1 
to 7 were in a majority in tte meeting 
and could elect their own candidates as 
SarpanA and Sahayak Sarpanch. This 
is nothing but an abuse of the democracy 
and the democratic set up of the Nyaya 
Panc h ayat. The so-called election was a 
sham and a colourable election. For this 
reason also the election is liable to be 
set aside. 

_ 8. The third contention of the peti- 
tioners’ counsel is that there was no quo- 
rum as required by Rule 146 (4) of the 
Rules at the actu^ time of election of 
Sarpanch and Sahayak Sarpanch and 
that, therefore, their election is void. 
Sub-rule (4) of Rule 146 lays down 
that half the number of members of a 
Nyaya Panchayat, fixed under Eule 9, 
shall form the quorum for the meeting. 
The remaining petitioners 1, 2, 4, 5 and 6 
presented a petition as per Ext. B/7 be- 
fore the 8th respondent, bringing to his 
notice the fact of illegal arrest of the 
petitioners 3, 7 and 8 and requested hi m 
to adjoiun the meeting. They immedi- 
ately left the meeting without signing the 
list of voters present. Ext. B/8, report 
sent by the 8th respondent to the 11th 
respondent, shows that he subsequently 
conducted the election, that at about 
•11-15 a. m, the first respondent was 
unanimously elected by the respondents 1 
to 7 as Sarpanch, that at about 11-17 a.m. 
the second respondent was unanimously 
elected as the Sahayak Sarpanch and 
that he dissolved the meeting at 12-00 
am. As the strength of the Nyaya Pan- 
chayat* was 15, the quorum required for 
the meeting was "8”. But, there were 
only 7 members, namely, the respondents 
1 to 7 when the election was held. So, 
the election contravened the provisions 
of sub-rule (4) of Rule 146 of the Rules. 

9. The contention of the learned 
Counsel for the respondents is that there 
was quorum in the begin^g at about 

10- 00 a.m. when the meeting commenc- 
ed with 12 members and that though the 
5 petitioners — 1, 2 and 4 to 6 subse- 
quently left the meeting without signing 
the list of voters present, before the ac- 
tual election was held, the election was 
not liable to be set aside. But, the peti- 
tioners 1, 2 and 4 to 6 left the meeting 
at 10-00 a. m. and were not present when 
the election was actually held. It would 
have been quite a different matter, if 
they continued to stay in the meeting at 

11- 15 a.m. and 11-17 a.m. and refrained 
from voting. Then,^ their physical pre- 
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sence in the meeting could be taken as 
thi actual attendance for the purpose 
of the meeting and It could be said thw 
there was Quorum. But. even though 
they were present when the meeting con^ 
mence<L by no stress of imagination could 
it be said that there was requisite quo* 
nun of the members for the meeting at 
the time of the actual election of the 
Sarpanch and the Sahayak Sarpanch as 
they left the meeting and did not sign 
the rolls even. 


Almost a similar question cropped up 
in Dwarka Nath Dutta v. Chandra Mo- 
han Roy, Mainamati Uidon Board ^e 
No. 115. reported at page 61, Doahla s 
Election Cases. 1864-1935 Vol. 2, 1955 
edition. In that case 6 voters were pre- 
sent as against 5 for a quorum in a meet- 
ing to elect toe President of the Union. 
But 3 voters, who were present, did not 
vote It was held that the fact that they 
tod not vote at the meeting would not 
make them any the less persons present 
at the meeting. It was pointed out fur- 
ther that if. after joining the meeting, 
they tod not want to be members of the 
Union, toe easiest and usual course for 
them was to leave the place and that 
their conduct in simply taking no active 
part In the meeting tod not make them 
absent from the meeting when as a mat- 
ter of fact they were present In the 
present case there was no quorum at the 
.tone when the actual election took place. 
The petitioners 1. 2 and 4 to 6 had al- 
ready left the meeting. The election of 
toe respondents 1 and 2 is thus contrary 
to toe provisions of sub-rule (4) of Rule 
146 of the Rules and is void. It is liable 
to be set aside for this reason also. 


10. The 8to respondent blmsell felt 
dou^ over toe legality and validiW of 
toe proceedings held by him. He did not 
declare toe result of toe election on 1&> 
9-1964. On the other hand, he subnutted 
a report tu the 11th respondent District 
Magistrate, as can be seen from Ext B/8, 
copy of the report dated 17-9-1964. 
Therein the 8th respondent tod not deo 
lare that the respondents 1 and 2 were 
duly elected. But he left the matter to 
the llto respondent for his decision. The 
petitioners also challenged the proceed- 
ings by anolying to the 11th respondent 
But toe 8th respondent finally sent no- 
tices to the petitioners (which were not 
dated) stating that he was directed to 
de^re the result of the election of the 
Sarpanch and Sahayak Sarpanch held on 
16-9-1964 and that the respondents 1 and 
2 were elected to the Offices. In the 
copy addressed to the 9th respondent- 
Assistant-Panchayat Officer, there is a 
reference to the latter’s letter dated 25- 
2-1965. So. evidently this declaration 
was iTiade after 25-2-1965. The parties 
received the notices on 27-2-196S. Thus; 
the results were not. declared until at 


least 27-2-1965. Their election is vitiat- 
^ as there was no quorum in the meet- 
ing when the election was held. 

11, The next qu^bon, whidi Is of some 
general importance, is whether the present 
writ TCtition lies. Rule 147 of the Rules 
lays down that any dispute relating to the 
Section of a person as Sarpanch or Sahayak 
Sarpanch shall be decided in the manner 
provided 1^ Rule 79 for decision of disputes 
relating to election of Upa-Pradhan. Rule 79 
lays down that any person desiring to dis- 
pute the election of an Upa-Pradhan shall, 
within SO days after the ^te of election, 
present an application to the Sub-Divisional 
Officer of the division in which the Sabha 
concerned is situated, setting forth the 
grounds on which he disputes the election. 
The S. D. O. should dispose of the election 
petition according to the provisions of 
Rules 77 and 78 in so far as they are ap- 
plicable. But, the petitioners did not seek 
their remedy under Rule 147 read with 
Rule 79. The contention of toe respon- 
dents’ counsel is, therefore, that toe writ 
petition does not lie. 

12. Article 226 (1) of the Constitution 
of India, under which the present writ peti- 
tion was filed, empowers the High Court 
to Issue to any person or authori^, orders; 
or writ includiog writs In the nature of 
habeas corpus, mandamus, prohl^tioo, quo 
warranto and certiorari, or any of them, for 
the enforcement of any ri^ts confer^ 'by 
part HI and for any other purpose. 
Clame (2) lays down that the power con- 
ferred on 8 High Court by Clause (1) or 
Clause (LA) sb.^ not be in derogation of 
the power conferred on toe Supreme Court 
by Clause (2) of Article 32. The conten- 
tion of_ toe learned counsel for the respon- 
dents is that toe extraordinary jurisdiction 
of toe High Court under Article 226 of the 
Constitution of India can be invoked oiJy 
for enforcement of any of the persoiial rights 
conferred by part HI or otoer ri^ts akin 
to toe said rights but not for toe enforco- 
meml of franchise rights and relied on 
Orissa Mineral Development Co. v. Com- 
missioner of Sales Tax. Orissa, AIR 1980 
Ori 70, Calcutta Gas (^. (Proprietary) LtdL 
▼. State of West Bengal, AIR 1962 SC 1044 
and Ram Chandra Malpani v. State of 
Assam, AIR 1903 Assam 168. 

The first case recognised the fact that the 
etotence of an alternative remedy may not 
always be a sufficient ground for the High 
Court to refuse to exercise its Jurisdiction 
under Article 220 and held that cases may 
where toe unconstitutionally or the 
illegality of the order under challenge Is $0 
apparent that notwithstanding the es- 
^nce of the alternative remedy the High 
Court may interfere under that Article. But, 
ft was further ruled that at the same time a 
larty should not be permitted to escape the 
rigorous effects of toe law of limitation by 
applying to the High Court under Art- 228 
or too Constitution, after toe expiry of the 
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period prescaibed by law, to get relief from 
the appropriate revisional or appellate autho. 
tides. That case arose under Orissa Sales 
Tax Act (Act XIV of 1947) as amended by 
Act XXVI of 1958. 

In the second case the constitutional vali- 
dity of the Oriental Gas Company Act, 
1960 (West Bengal Act XV of 1960) was in 
question. It was held by the Supreme 
Court that Article 226 in terms doss not 
describe the classes of persons entitled to 
apply thereimder, but that it is imph'cit in 
the exercise of the extraordinary jurisdiction 
that the relief asked for must be one to en- 
force a legal right, that the existence of the 
right is the foundation of the exercise of 
jurisdiction of the High Court and that the 
legal ri^t must ordinarily be the right of 
the petitioner himself who complains of in- 
haction of such ri^t and approaches the 
Court for relief. It was further held that 
the rights which can be enforced under Arti- 
de 226, must be ordinarily the personal or 
individual ri^t of the petitioner hims^ 
thou^ in the case of some of the writs like 
habeas corpus or quo warranto this rule 
may have to be relied or modified. The 
Supreme Coint held in that case that the 
le^l personal right of the petitioner was 
infringed by the provisions of the impugned 


Act. 

But the third case of AIR 1963 Assam 
168 has some bearing on this case. Rule 11 
of the Rules framed under the Assam Muni- 
dpal Act (Act XV of 195"^ for election of 
Commissioners of the Munidpal Board was 
not complied with. The Assam High Court 
held diat the right of franchise is a creature 
of a statute, that if that right is infracted 
the remedy of the person is to challenge the 
election by the procedure provided by the 
special statute, that in that case the elec- 
tion could be challenged before the District 
Judge xmder Section 18 (1) (c) of the said 
Act and that, therefore, no writ _ petition 
would lie. It was also held that it is the 
infraction of an individual and a personal 
right which gives a person a right to ap- 
proach the High Court imder Article 226 
and that the petitioner in that case could 
not file a writ petition, as no personal legal 
ri^t of his \vas infringed. 

13. There is large volume of case law, 
which has laid down that even if there is 
an alternative remedy it does not bar the 
jurisdiction of the High Court to exercise 
its jurisdiction under Article 226 of the 
Constitution, if the alternative remedy is 
not adequate and is not equally convenient 
beneficim or effective. Vide Hari Vishnu 
Kamath v. Ahmad . Ishaque, AIR 1955 SG 
233, Virindar Kumar Satyawadi v. State of 
Pimjab, AIR 1956 SC 153, Virendra Singh 
V. Returning Officer, Gaon Panchayat Elec- 
tions, AIR 1957 All 213, Bhagwati Prasad 
V. J JS[. Tandon, AIR 1957 AH 354, Calcutta 
Discotmt Co. Ltd. v. Income-tax Officer, 
Companies District 1, Calcutta, AIR 1961 
SG 872. Parmatma Rain v. Siri Chaud, AIR 


1962 Him Pra 19, Municipal Council, Khiuai 
V. Kamal Kumar, AIR 1965 SC 1321, M. G. 
Abrol, Additional Collector of Customs, 
Bombay v. Shantilal Chhotelal and Co. 
AIR 1966 SC 197, Laisram Thanil 
Singh V. District Magistrate, Manipur, W. P. 
No. 12/1966: 1966 Mani LJ 49, Dr. (Mrs.) 
ShabbiT Fatima v. Chancellor, University of 
Allahabad, AIR 1966 AU 45, Hira v. Chetu, 
^R 1967 AU 452, Atma Singh v. State of 
Rajasthan, AIR 1967 Raj 239 (FB) and First 
mcome-tax Officer, Salem v. Short Brothers 
(P.) Ltd., AIR 1967 SC 81, 


14. Article 329 of the Constitution of 
India bars the jurisdiction of the High Court 
to issue writs in respect of an election to 
either House of Parliament or either House 
of the Legislature of a State. But, there 
is no such constitutional bar to the exercise 
of writ jiuTsdiction in respect of elections to 
local bodies such as Municipalities, District 
Boards and the like. Vide also pages 639 
and 640 of Constitutional Law of India, by 
H. M. Seervai, 1967 edition. In the fol- 
lowing cases, relating to disputes for elec- 
tions to Local bodies, the High Courts exer- 
cised their jurisdiction under Article 226 
of the Constitution of India, though no elec- 
tion petitions were filed under the provisions 
of the relevant Acts. AIR 1957 AU 213 
was \mder the same U. P. P. R. Act appli- 
cable to the present case in question. After 
the declaration of an election to a munici- 
pality the District Magistrate passed with- 
out jurisdiction an order declaring the elec- 
tion void and also fixed a ^te by wb'ch re- 
election was to be completed. It was held 
that the order was passed vrithout jurisdic- 
tion and that there was no bar to the High 
Court for issuing direction quashing the 
order and consequential mandamus. In 
AIR 1957 AU 354, the nomination papers 
of two candidates for election to the office 
of Pradhan of Gaon Sabha were accepted 
by the Assistant Returning Officer after 
scrutiny. He declared one of. the candi- 
dates as having been duly elected to the 
office of Pradhan. But, the Director of 
Elections held that the Assistant Returning 
Officer had no jurisdiction to pass the order 
and quashed it and directed re-election. It 
was held that the Director of Elections 
acted whoUy without jurisdiction since he 
Was not given any authority to adjudicate 
whether the Returning Officer had acted 
without jurisdiction or not and that the re- 
sult of the election could be chaUenged only 
by an election petition and not before the 
Director of Elections. A writ was issued 
quashing the orders of the Director of Elec- 
tions. In Parmatma Ram v. Siri Chand, 
AIR 1962 Him Pra 19 it was held that the 
existence of an alternative remedy imder the 
Punjab Municipal Act (Punjab Act HI of 
1911) and the Municipal Election Rules of 
1957 framed thereunder was not a bar to 
the exercise of the powers under Article 226 
of the Constitution of India and that in the 
circumstances of the case the non-filing of 
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a petition challenging the election of &e 
successful candidate in accordance mfli 
Buies 54 and 55 of die Municipal Hecdon 
Buies, 1957, did not operate as a bar to tha 
maint^nability of the petition praying for 
writ of quo-warranto. 

In Civil Writ Petn. No. 12 of 1068 ^ 
1666 Mani LJ 49 this Court held that fi 
writ would lie to quash the election of the 
Municipal Commissioners, which contravened 
Sections 14 and 16 of /isszm Municipal Act 
and Buies 10 and 22 of the Buies of EHeo 
don of Commissioners of Municipal Board 
Manipur, though there was an altemadve 
remedy. In AIB 1066 All 45 it was held 
that uiough an alternative remedy 
Secthm 42 the Allahabad University Act 
(Act in of 1021) of challen^g the election 
lay before the Chancellor, toe alternative 
remedy was nrither adequate nor equal^ 
appropriate and that, therefore, writ pct> 
tion lay. In AIB lOfTT All 452 it was odd 
that die power of &e Court conferred by 
Artide 226 cannot be restricted hy a provi- 
sion contained in an Act of ParLiament or 
of State Legislature, that consequently, even 
though as a ^ctice and in t^er to res- 
pect the Le^mtive direction the election 
shall not be challenged except by means of 
an election petition, there is no insurmount- 
able hurdle in the wav of the Court in grant- 
ing relief in a suitable and hard ease. 

la AIR 1967 Raj 239 (FB) there are very 
pertinent observations at page 247, la 
para 20 Ehandarl, J. stated as follows: 

*20. No doubt, {urlsdiction of the Hi^ 
Court in exeiciring the pouer under A^ 
cle 226 of the Constitution cannot be taken 
away by any piovisioa made by the Le^la- 
tore for ou^g the {urisdiction of the civi! 
Court. But, s^en this Court is passing an 
Older for setting aside an election for any 
inHimi^ in pre-election matters, it wiU no 
doubt keep in view tiiat the Le^latore has 
laid down certain conditions which must be 
satisfied before an election could be set 
aside, and those, who come to 
Court for seeking rdief under Article 226 
the Gonstitiitiso, thsdd waft be •pesmitted 
to get sudi relief by evading that provision 
of -law, except when, on s ti ictest scrutiny 
of the C 3 S& the Court find< tiiat there has 
been such breaches of the provisions of law 
that the State or the anthority concerned 
should not have proceeded at aH to hold 
the election, or when the holding cd an eleev 
tion was merely a force. Exc^ for such 
cases, generally spealdng election of a per- 
son as a member of the Board should not Iw 
set aside for defects in preelection matters." 

14A. In the present case-there are the 
following circumstances which warrant *>>15 
Court exercising its extraordinary ' fmisduv 
tion under Article 228 of tie Conmtutioa 
of India, tiiou^ the petitioners bad the al- 
temative remOTV of cnaHen^ngthe election 
before the Sob-Divisional OiEce^ under 
Buie 147 read with Rule 79 of the Boles. 


Ristiy, Section 12 (c) of the Act, which 
l»rs Jurisdiction of a Civil Court, applies 
to disputes regmding election to the Office 
of Pradhan of a Gram Sabha or member of 
it including the election of a person who 
may be appointed as a Fanch of a Nyaya 
Panchayat under Section 43 of the Act In 
such a case the election can be called Into 
que^on by an application presented to the 
auiiority concerned within the prescribed 
time and in the prescribed manner. Bu^ 
it does not apply to disputes regarding the 
dection to office of Sarpanch or Sahayak 
Sarpanch. Secondly, the election was held 
in total disregard of the provisions of sub- 
Bules (1) and (4) of Buie 146 of the Buies 
read with section 44 of the Act Thirdly 
the respondents 1 to 7 played ^ud in get- 
ting the petitioners S, 7 8 arrested fust 

before the election was to be held on f^e 
allegations of theft and manipulated to have 
a maiority of their party at tha time of the 
dection. The election was simply a 
mockeiy and a farce. It was a colourable 
one whidx cannot be allowed .to stand. 

15. The learned comxsd for the respon- 
dents stated that the petitioners circumvent- 
ed the law of limitation by filing the writ 
petition, that under Rule 147 read idth sec- 
tion 79 of the Buies, the election petition 
should .have been filed withhi one montl 
bom. the date of election of the respondents 

1 and 2 , but that the peWoners &ed the 
writ petition on 24-3-1665. They relied on 
AIR 1060 Orissa 79 where it was held that 
the law of limitation cannot be allowed to 
be drcuweated by a person by filing a 
writ petition, where his or dinar y retne^ is 
otherwise barred by limitation. Buh fo ihe 
present case the re^ndents 8 to 11 de- 
clared the election of the respondents 1 and 

2 cmly after 25-2-1965 and me present writ 
petition was filed by the petitioners within 
one month, nmnely, on 24-3-1965. So, they 
canno t be said to have circumvented the 
bw of limitation. 

16. In the resold the writ petition is 
allowed end the election of the responderrts 
1 and 2 as Sarpanclr anti Sahayak Sarpanch 
is set aside. The District Magistrate should 
fin iro according to bw the vacanties of the 
Panchas caused by the death of the peti- 
tioDeis 5 and 6 and the 6 th respondent 
undm Sections 43 and 60 of the Act Later 
on, he should get the election of Saipaiwh 
end Sahayak Sarpanch held withhi one 
month fiom the date of the completion of 
the appointment of the panchas. The peti- 
tioners are entitled to their costs. Advo- 
cate's fee Bs. 60. One set 

IXJC/D.V.C. Petition allowed. 
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AIR 1969 MANIPDR 21 (V 56 C 7) 

C. JAGANNADHACHARYULU, C. 

Kongbrailatpam Benimadhob Sarma, Ap- 
pellant V. Konbrailatpam Madhsudon Sarma, 
Respondent. 

T Misc. Civil Appeal Case No. 1 ol 1967 
< D/- 26-10-1967, from Order of Sub. J., 
Manipur, D/- ^-2-1967. 

(A) avil P. C. (1908), Order 89, Rule 1 

— Applicability — Rule 1 applies to cases 
of partition of joint properties. AIR 1952 
Ajmer 51 (2), Ref. to. (Para 6) 

(B) Civil P. C. (1908), Order 39, Rule 1 
— Temporary injunction — - When issued 
— Points to be considered by Court 

Before issuing a temporary injunction 
pending disposal of a smt, the plaintiff has 
to make out, firstly, that he has got a prima 
facie title to the properties. Secondly, the 
pl aintiff must estaDlish that he will suffer 
irreparable injury which is a material one 
which cannot be adequately compensated 
for by damages. Thirdly, he must prove 
that the balance of convenience is in favour 
of the plaintiffs, who are likely to suffer 
substantial mischief if the injunction is re- 
fused when compared to the mischief which 
might be caused to the defendants if the 
injunction is granted. Fourthly, the status 
> quo must be maintained. The Coiut has to 
take into consideration all these points be- 
fore granting a temporary injunction. 

OPara 7) 

(C) Civil P. C. (1908), Order 89, Br. 1, 

2 — Granting of temporary injunction under 
Rule 1 — Prayer for relief of permanent in- 
junction in suit not necessary. (Para 8) 
Cases Referred: Chronological Paras 

(1962) AIR 1962 Manipur 18 (V 49), 

Kongjengbam Babudhon Singh v. 

Hemam Romonyaima Singh 6 

(1962) AIR 1962 Manipur 55 (V 49), 

Kan^bam Biramangol Singh v. 

Madhabi Devi B 

(1952) AIR 1952 Ajmer 51 (2) 

(V 89) = 1952 AMLJ 9, Zanhaya- 

lal v. Surajmal 8 

R. K. Manisana Sin^ for App ellant ; 
R. Z. Nokulsana Singh, for Respondent. 

JDDGMENT; This is an appeal against 
the order of the Second Subordinate Judge, 
Manipur, dated 23-1-1967 passed in fjudl. 
I^c. Case No. 84 of 1966 in Title Suit No. 
4 of 1963 on his file granting temporary in- 
junction restraining the appellant-defen dan t 
from committing acts of waste on the suit 
home-stead ingkhol pending disposal of 
Title Suit No. 4 of 1963. 

2. The respondent filed Title Suit No. 4 
of 1963 in the lower Court against the ap- 
pellant and some others for declaration that 
the partition of the plaint schedule property 
by the Assistant Survey and Settlement 
Officer, Circle C and confirmed by the 
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Director of Settlement and Land Records 
and the Chief Commissioner is illeg^ and 
for partition of the same into two equal 
shares between the plaintiffs on one hand 
and the defendant-appellant on the other 
hand and for delivery of possession of their 
half share to them. 

3. The case of the respondent and the 
other plaintiffs is that the plaint “A” sche- 
dule property belonged to one late Zong- 
brailateam Krishnachandra .Sarma, that he 
erected a temple in the plaint “T” schedide 
property, that the plaintiffs 1 to 4 are 
the descendants of the first degree and 
plaintif f No, 5 is the svidow of late Nadia- 
chand Sarma, one of the sons of late 
Kiishnachandra Sarma, that the defendant 
appellant is the other son of late Zrishna- 
c nan dra Sarma, that after the death 
of Ztishnachandia Sarma, the defendant- 
mpellant and Nadiachand Sarma enjoyed 
the properties jointly as co-owners and that 
after the death of Nadiachand Sarma the 
plaintiffs succeeded to his share in the said 
properties. It is also their case that cer- 
tain proceeding were taken by the A. S. 
and S. O. Circle (C) for partition of the suit 
^pperty, that they were confirmed by the 
Director of Settlement and Land Records 
and the Chief Commissioner, Manipur, but 
that they are void and illegal and that they 
do not bind the plaintiffs. So, they filed 
the suit for partition of the suit property and 
for recovery of their shares. 

4. The appellant-defendant pleaded in 
his written statement that the partition ef- 
fected by the A. S. and S. O. Circle (C) 
and confirmed by the Director of Settlement 
and Land Records and the Chief Commis- 
sioner are valid and binding on the plain- 
tiffs. 

5. During the pendency of the suit, the 
plaintiffs filed Judicial Misc. Case No. 84 
of 1966 under Order 39, Rule 1, Civil P. C. 
for temporary injunction restraining the 
defendant-appellant from damaging and 
otherwise wasting the suit property until 
the suit is disposed of. Ihe Subordinate 
Judge granted the temporary injunction. 
Hence, the present appeal 

6. The contention of the appellant’s 
counsel is that the plaintiffs’ suit is in the 
nature of a suit for declaration of their title 
simpliciter and that no temporary injimction 
should have been granted. He relied on 
two decisions of this Court in Zongjeng- 
bam Babudhon Sin^ v. Hemam Romo- 
nyaima Singh, AIR 1962 Manipur 18 and 
Kangabam Biramangol Singh v. Madhabi 
Devi, AIR 1962 Manipur 55. In both the 
cases, the suits were fued for mere declara- 
tion to title of the plaintiffs without prayer 
for any coirsequentim reh'ef like injunction 
etc. It was held that there was no “pro- 
perty in dispute” within the meaning of 
Order 39, Ride 1, Civil P. C. and that con- 
sequently neither the plaintiff nor the defen- 
dant was entided to annly for temporary 
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infimction to restrain the other party from 
Interfering with his or her possession. Bot 
the present Suit is of a different type. It 
was filed by the plaintiff for paction of 
foint property. It is not a suit simplidter 
for declaration that the orders for potion 
passed by the A. S. and S. O. Cirdo (C), 
confirmea by the Director of SetUement 
and Land Records and the Chief Commis- 
sioner are illegal and do not bind the plain* 
tiffs. Th^ pray for a decree for partibon 
of the foint property. The provisions of 
Order 39, Rule 1, Civil P. C. are aj^licable 
to suitable cases for partition of foint pro- 
perties. So, the above rulings have no ap> 
plication to die facts of the present case. 
Vide also Kanha yalal v. Surafn:^ AIR 1952 
Ajmer 51 (2). 

7. The learned Subordinate Judge did 
not properly set out the well knoira prin- 
caples of law which have to be considered 
before issuing a temporary Infunction pend- 
ing disposal of a suit The plaintiffs have 
to make out, firstly, that they have got a 
piima fade title, t^t there Is a serious 
mestion to be tried in the suit and that on 
the facts before the Court there is a proba- 
bility of the plaintiffs being entitled to the 
reliefs asked far by them. The title of the 
plaintiffs to a moi^ of suit properties is 
not in dispute. The appelxant-defeadant 
inter alia supports the order of the A. S. and 
S. O. and pleads that his order for partition 
b vidid and binding on the plaintufs. So. 
the plaintiffs have got prlma fade title to 
the properties. Secondly, the plaintiffs must 
establish that they will suffer irreparable 
lofury which b a material one which can- 
not De adequately co m pensated for by 
damages. The aDegations of the petitioners 
supported by the affidavit of the respondent 
herein, show that the appellant committed 
several acts of waste on and damage to the 
properties. He admittedly demoUsbed lus 
e.risting residential house on the ground that 
it was damaged on account of floods and 
b now making preparation to construct an- 
other permanent house at some other place 
In tire suit pro p erty. He removed bricks 
from the temple situate on the plaint “BT 
sdiedule^ land and the plaintiffs ^ege that 
be is using the said bricks for the construc- 
tion of a parapet wall. It appears that the 
appellant^ shined hb residence to the 
“Mandop** and b indulging in unholy 
and iirehgious acts of cooking fish etc. la 
the temple. The plaintiffs allege that the 
appellant and bb agents have cut away the 
plants and bamboos growing on the north- 
ern side of the suit inddi^ The appel- 
lant carmot be permitted to waste away or 
damage the suitTrroperties pending disposal 
of the suit Thirdly, the balance of conve- 
nience b m favour of the plaintiffs, who are 
likely to suffer substantial mischief if the 
Injunction b refused, when compared to the 
mischief which might be caused to the ap- 
pellant if the iajuncthni b granted. Fonrtfa^ 
the status quo must be ma 


8. The learned counsel for Ihe appel- 
lant contended that the plaintiffs did not 
pray for any permanent injunction and that, 
therefore, they are not entitled to any tem- 
porary injunction. Thb armment may hold 
good in a case falling uno^er the provisions 
of Rule 2 of Order 39, Civil P. C. But, 
the present case b governed by Order 89, 
Rule 1, Civil P. C. So, the order of the 
Siihm dina tft Judge b correct, though he did 
sot discuss the points, which have to be 
borne in mind by the Court when it bsues 
temporary injunction. 

0. The Subordinate Judge b, however, 
directed to dispose of the suit without delay 
as it u a very old one. 

10. In the result, the appeal fgn< and 
b according/ dismissed with costs. 

DRR Appeal dismissed. 
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a JACANNADHACHARYULU, J. C. 
Government of Manipur, Petitioner v. 
Thokchom Tomba Sin^ anti others. Res- 
pondents. - ^ • 

Criminal Revn. No. 21 of' 1967, D/- 30^ 
1968, Itom Older of Ma^strate Ist ClassN. 
Manipur. D/. 2^-1967. 


Constitntion of India, Article 20'‘‘(^ -C 
Identification of Prbenera Act (1920), Scck' 
tion 2 (a), 4, 5, 6 — Evidence Act (18721 

Section 73 — Uoder Sections 4 and 5 of 
the Identification of Ptboners Act accused 
can ^ compelled to ^ve his measurements 
His refusal or resistance entitles aulbfr- 
nbes to use reasonable force to get measure* 
menb — Word “Measurements’*^ as defined 
la Section 2 (a) of that Act does not include 
specimen hand-writing and accus^ cannot 
M compelled to give specimen under Sec- 
tions 4 and 5 — However, a Ma^strate has 
^wer under Section 73 of the Evidence 
Act to direct an accused to give finger im- 
m«sions as well as specimen writing — 
nelusm will entail in prtisecutioD under Seo* 
bon 180, PeiuJ Code — Giving of thumb 
mark or specimen handwriting does not of* 
20 (3) of Constitution. 
AIR 1901 SC 1808, ReL on, (Para 7) 
Cases Befeiredr Chronological Paras 
ami) AIR 1981 SC 1803 (V 48) = 

1961 (2) Cri LJ 856. State of Bom- 
bay v. Kathi Kalu Oghad 


PeWionCT^^* Sin^ Public Prosecutor, for 


"5*“ ^ ® petition in revision 
of Manipur against 
the Oraer of Shn Y. Ibotombi Singh, Magb* 
Mampur dated 23-8-1907 
la refusing to obtain the finger impressions ' 
c T ^o^'oon^fignatures of the accused In 
Hi *'• M. L P. S. undo 

Section 409, 1. p. C. 


JK/KK/E828/68 
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2. The cinnimstances leading to the 
filing of this revision petition are as follows: 

On 18-7-1967 one Khumukwam Toyaima 
Singh, a village Pradhan, collected 15 quin- 
tals of rice and 15 quintals of atta from 
the Civil Supply OfBce for distribution to 
the villagers. But, the Pradhan, along with 
others, is alleged to have misappropriated 
the food grains by maintaining a register 
with fictitious names of some \dllagers, who 
did not receive any quantity of food grains. 
A case being F. I. R. Case No. 195(8)67 
M. I. P. C. U/S. 409, I. P. C. was registered. 

3. I The Investigating OfiBcer seized a 
register containing thiunb impressions and 
signatures. He arrested all the accused 
persons. He moved the Magistrate— Shri 
H. Jugeswar Singh on 17-8-1967 and also 
on 13-3-1967 by filing petitions to make the 
accused put their thumb impressions and 
signatures for comparison by a handwriting 
expert and finger print expert. Tlie Magis- 
trate forwarded the accused to Shri Y. Ibo- 
tombi Singh. But, as the accused refused 
to put their thumb impressions and sign 
before the Magistrate, the latter sent back 
the accused without making them give their 
thiunb impressions and specimen handwrit- 
ings. 

4. Hence the revision petition. 

5. Neither the respondents nor their 
coimsel appeared when the case was called. 
The learned Government Advocate addres- 
sed his arguments. 

6. It is now clear by the decision of the 
Supreme Court in State of Bombay v. Kafhi 
KaJu O^ad, AIR 1961 SC 1808 that giving 
thumb impressions or specimen hand writ- 
ing does not fall within the expression “to 
be a •witness” under Article 20 (3) of the 
Constitution of India. So, an accused can 
be compelled to put his thumb impressions 
or sign before a Magistrate, so that they 
can be compared -with other thumb impres- 
sions or signatures on record. 

7. Also, ■ under Section 4 of Identifica- 
tion of Prisoners Act, 1920, any person who 
has been arrested in connection with an of- 
fence punishable -with rigorous imprison- 
ment for a term of one year or upwards 
should, if so required by the Police OfiBcer, 
allow his “measiu-ement” to be taken in the 
prescribed manner. Section 5 of the same 
Act empowers a Magistrate to order a per- 
son to be measured or photographed. U/S. 
2 (a) of the Act “iheasurement” includes 
finger impressions. So, imder Section 6 of 
the Act, n he refuses or resists to allow his 
measmements or photogrmhs to be taken, it 
shall be lawful to use all the means nec^- 
sary to secure the taking thereof. Resis- 
tance is an offence punishable U/S. 186, 
I. P. C. But, the ■wrd “measurement” does 
not include Tiandwriting”. So, though the 
accused can be compelled to put his thumb 
marks, he cannot be compelled to sign. 
But he is liable to be prosecuted U/S. 186, 


I. P. C. In any case the Ma^strate has got 
the power to make an accused put his 
thumb mark or sign. As such, the Magis- 
trate Shri Ibotombi Sin^ went ■wrong in 
sending away the accused. He shoidd have 
taken steps according to law to obtain 
thumb impressions or signatures of the res- 
pondents. 

8. In the result, the order of the Magis- 
trate is set aside and the revision petition 
is allowed. The Magistrate is directed to 
obtain the thumb impressions and signatures 
of the accused respondents; If they refuse to 
give their thiunb impressions or to sign, the 
Magistrate should t^e steps according to 
law to obtain the same. 

HGP/D.V.C. Revision allowed. 
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C. JAGANNADHACHARYULU, J. C. 

Aribam Keshoijit Sarma, Plaintiff, Petitioner 
v. Konjengbam Amu Singh and another. 
Defendants, Respondents. 

Civil Re-vn. Case No. 12 of 1966, D/- 
23-2-1967 against Order of Addh Munsiff 
(H) Manipur, D/- 13-4-1966. 

(A) Stamp Act (1899), Sections 2 (22), 
85 and 60 (as apph’ed to Manipur State) — 
Negotiable Instruments Act (1881), Sec. 4 
— “Promissory note” — Document reciting 
borrowing of money mortgaging certain land 
and also promise to repay loan •within cer- 
tain period — Document held not a pro- 
missory note but a simple mortgage — It 
can be admitted in evidence after paying 
deficit stamp duty and penalty — Docu- 
ment can be relied on as eiddence of mone-y 
debt though not as simple mortgage — ■ 
Question involved was not very intricate and 
lower court was not bound to make refer- 
ence under Section 60 — Transfer of Pro- 
perty Act (1882), Section 58 — Registration 
Act (1908), Section 49. 

The plaintiff filed a money suit to re- 
cover a sum due on a document which re- 
cited that the defendant borrowed a certain 
sum from him mortgamng his land -and that 
he agreed to repay the loan with interest 
•within a certain period and that he under- 
took to m^e good his tide to the property 
if any one raised dispute about it. The 
plaintiff contended that the document was 
a promissory note and it was validly stamp- 
ed ■with 30 P. revenue labels. 

Held that the document •was not a pro- 
missory note. It was lacking in the essen- 
tial requisites of a promissory note. Thera 
was no unconditional promise to pay the 
amount. It did not appear to be negotiable. 

(Para 6) 

IK/IK/C467/67 
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It contained the characteristics of a simple 
mortgage bond. There was firstly the eris* 
tence of a loan. Secondly, the defendant 
bound himself personally to repay ^ 
loan. Thirdly, he secured the loan by moit- 
; spedfie immovable p ro per^. Fourthly 


C.) 


A.LB. 


13 


• did not deliver possession of 


BA 


ana mat ue pei"/- 

(Fara 6) boner should take further steps under the 
Omnologlcd r™ “ «dmllted 


perty to the p laintiff . Under Section . 
the TnrliaTi S tam p Act the bial Court was 
correct in calling upon the plaintiff to depo- 
sit the deficit stamp duty and penalty. U 
they were deposited the document in 
tion h w-am e an unregistered but validly 
stamped simple mortgage bond. Under 
Section 49 of the Regiruation Act, though 
the document could not be relied upon as 
affecting the immovable property and as a 
sinmie mortgage bond, still it could be ro- 
lled on as evidence of the money debt The 
document could be admi tted as evidence of 
the penonal covenant contained therein to 
repay the debt: Case law discimed. 

Held, further that the ^estion Involved 
in the case was not very intricate and the 
lower court was not bound to make a refer- 
ence under Section 60 of Stamp Act to 
Court. (Paras 7, 0) 

(B) Evidence Act (1872), Section CS 
— Admission by Counsel of party made 
without prefudice to his contention does not 
bind the party — An incorrect admission 
on a qoestion of law also does not bind the 
party. 

Cases Referred: „ 

(1964) AIR 1664 Andh Pta TS;. 

(V 51), Muhammad Jamal Saheb 
V. Munwar Begum 
(1963) AIR 1963 AU 376 (V 50) = 

1982 AU LI 702, Thafcur Harbux 
Sin^ V. Satish Chandra 
(1963) AIR 1963 Mys 244 (V 50). 

B. K. Narayana Singh v. H. M. 

Mohum Shumshere Jung Bahadur 
(1961) AIR 1961 SC 787 (V 49} = 

1961 All LJ 613, Govt, of Uttar 
Fr^esh v. Raja Mohammad Amir 
Ahmad Khan 

U961) AIR 1901 Mad 347 (V 48) = 

ILR (1981) Mad 218, Muthu 
Gotmder v. Fenimayammal 
(1960) AIR 1960 Ra) 20 CV 47) = 

ILR (1939) 9 Raj 641, Raghunath 
Frasad" v. Mangim 

(1955) AIR 1955 Mad 632 (V 42) = 

ILR (1955) Mad 1027 (FB), Kuppu- 
swami Chettiar, in the matter of 
(1954) AIR 1954 Sau 52 (V 41) = 

6 Sau LR 94, Keshavii Thakeishi 
V, Narshi Ramji 

(1941) AIR 1941 All 153 (V 28) = 

ILR (1941) All 264, Sushil 
Chander Chaturvedi v. Wall UUah 
(1940) AIR 1940 Lab 486 (V 27) a 
42 Pun LR 660, Om Prakash v. 
Mukhtar Ahmad 

(1933) AIR 1933 Cal 786 (V 20) 

58 Cal LJ 403, Kantamonl Dassi 
V. Biswa Nath Pal 


(1932) AIR 1932 Lah 172 (V 19) = 

S3 Fun LR 58 (SB), Am^ Singh 
V. Asa 

(1931) AIR 1931 Cal 732 (V 18) = 

134 Ind Cas 1269 (SB), Verai Lai 
Mulj’ee V. Secy, of Slate 
T. N. Bhattachariee, for Petitioner; R.,^; 
Dorendra Singh, for Respondent. • 
ORDER: This is fi revision petition filed 
by plaintiff in Money Suit No. 13 of 
1965 on the file of the Court of the Mon- 
siH, Imphal, under Ss. 115 and 151, Civil 
P. C. to get aside his order dated 13-^1966 
passed in the suit, 

2. The petitioner filed MonCT Suit No. 
13 of 1965 on the file of the lower Court 
to recover a sum of Rs. 615 with fuidier 
Interest from tiie date of the plaint till 
realisation of the amount due on a docu- 
ment, executed k kvour of the petitioner 
on 9-5-1962. The petitioner also prayed 
for a decree for the sale of the respcmdent’s 
land covered by patta 81/38 Imphal Pana 
in Taobtm^tdmk \iv enfordng the charge 
On the same created oy the drctiment. 


S. The Munsif passed an order on 3-3- 
19^ that the document in qu^on is a 
nnortgage bond and not a promissory note}, 
that it was not properly rtamped, that It is*- 
inadmissible In evidence U/S. 85 of the ' i 
1 d^ Stamp Act — Act n of 1899 ( 
applied to Manipur State) and “that the pe^y- 


11 


11 


10 


in ewdenee." 

4. Thereupon, the petitioner filed a 
petition on 224J-1966 stating that the 
document in question is a promis- 
sory note for ujo purpose of the Indian 
Stamp Act, tlmt even an unregistered mort- 
gaged bond is admissible in evidence to 
support a rJaim for a money decree, that 
ke lower Court should have collected the 
wficit stamp duty and penalty and admit 
fee document in evidence and that, without 
mejudicw to his contentions, fee lower Court 
should impoimd fee document after coUect- 


eA 


iog the detot stamp duty and penalty and 
admi t the same in evidence of fee petition 


6A 


6A 


6A 


5 — fee petitioner's 

dam for money. Then, the lower Court 
pa^ed fee order in qu^on on 13-4-1968 
holding feat defidl stamp duty of Rs. 3.45 P. 
(Rs. 3,75 P. minus 30 P. already paid) is 
Myable under Art 40 (b) of Schedule I of 
fee Indian Stanro Act, feat he for- 

feer pay Rs. 34.50 P. towards penalty being 
10 times fee deficit stamp duty and that, 
after fee petitioner deposited fee same, the 
documTOt should be impounded and sent to 
fee District Collector for his endorsement 
and return. \ 

5. The petitiono'g counsel chaDenge-’^ll 
the above orders of the lower Court ou'-^ 
several grounds. His first contention is that 
the document in question is a promissorv 
note, that it was validly stamped with 
.SO P, revenue labels and that the document 
is admissible in evidence. The document 
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in question ^yas written in Manipur langu- 
age. Its En^h translation (as done by Bie 
petitioner's counsel) is as follows: — 

“ Sd/- Sri Amu Singb Konjengbam, 

Lender Sbri Aribam Kesboiiit Sarma, Uripok 
Laikburembi Leikai. I Shii Kongjengbam 
Amu Sin^ of Kbagempali Huidrom Leikai 
have borrowed a sum of Rs. 800/- from 
Mabajan, mortgaging a paddy land U/Patta 
81/38 Lnpbal Pana, Taobungkbok Basti. 
Tbe amount will be repaid within a period 
of 3 months with interest at tbe rate of 
Es, 3% per mensem. I undertake all res- 
ponsibilities in case of any claim from any 
quarter. Dated 9-5-62.” 

Thus, the document reads that the respon- 
dent borrowed a sum of Es. SOO/- from tbe 
petitioner mortgaging his land covered by 
patta 81/38 in Imphal Pana, that be agreed 
to repay tbe loan with interest @ 8% per 
mensem within a period of 3 months and 
that -the respondent tmdertook to make good 
his title to the property, if. any one raised 
dispute about it. 

6. The question is whether this docu- 
ment is a promissory note within the mean- 
ing of Section 4 of the Indian Negotiable 
Instruments Act or Section 2 (22) of the 
Indian Stamp Act as contended by the peti- 
tioner’s cotmseL Section 4 of the Indian 
Negotiable Instruments Act runs as follows: 

A ‘promissory note’ is an instrument in 
writing (not being a bank-note or a currency 
note) containing an vmconditional imder- 
taking signed by the maker, to pay a certain 
smn of money only to, or to the order of, a 
certain person, or to the bearer of the ins- 
trument.” 

6-A. Section 2 (22) of the Indian Stamp 
Act runs as follows: — 

‘“Promissory note’ means a promissory 
note as defined by the Negotiable Instru- 
ments Act 1881; it also includes a note pro- 
mising the payment of any smn of money 
out of any particular fund which may oi 
may not be available, or upon any condi- 
tion or contingency which may or may not 
be performed or happen.” 

The contention of tiie learned counsel for 
the petitioner is that a promise to pay 
amount covered by the document is implied 
and that the document in question is, there- 
fore, a promissory note. He relied on 
SusM Chander Chaturvedi v. Wali UUah, 
(AIR 1941 All 158). It was held that it is 
a question of fact in each case, whether a 
particular document is to be regarded as m 
. acknowledgment or promise and tnat in 
order to decide this question the primary 
intention of the parties and the real charac- 
teristics of the docmnent must be looked 
into. But, in the present case the document 
in question shows that it is lacking in the 
essential requisites of a promissory note. 
There is no tmconditional promise to pay 
the amount to the petitioner. It does not 
appear to be negotiable. On the other 
h^d, it shows that the respondent mortgag- 
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ed his paddy land covered by patta 81/38 
Imphal Pana in favour of the petitioner to- 
wards security for the amount The docu- 
ment further shows that the respondent 
imdertook to make good his title to Sie pro- 
perty, if any dispute was raised by anyone 
regarding Ae property. Further, a reading 
of the plaint and the prayer portion of it 
shows diat the intention of the parties was 
to treat the document as a simple mortgage 
bond. 

In fact, die petitioner also prayed for a 
decree for sale of the property by enforcement 
of the charge on the land covered by the 
document So, it is dear that the docu- 
ment is not . a promissory note. There are a 
nmnber of decisions relied on by the coun- 
sel for the respondent which go to show 
when a document can be said to be a pro- 
missory note. In Verajlal Muljee v. Secre- 
tary of State, AIR 1931 Cal 732 (SB) the 
promisor under a document stated that, till 
^^e debts were paid to the promisee, he 
“pledged” all his properties to him and that 
he would dispose of the same only after dis- 
charging the debts due to the promisee. 
It was held that the document should be 
construed as a whole and tiiat there was no 
doubt that it amounted to transfer of the 
properties by way of assurance or mortgage. 
In Keshayji Thakershi, v. Narshi EamiL 
AIR 1954 Sau 52 it was held that the 
essential feature of a promissory note is an 
expressed unconditional promise to pay and 
that it is not enough that the substantial 
effect of the instrument should be to make 
the executant liable to pay a sum of money. 
In that case there was an acknowledgment 
of a settled account in an account book. It 
was held that the mere fact Aat there was 
a further statement of the amoimt being 
payable in certain instalments did not sub- 
stmitially convert the essence of the docu- 
ment to make it a promissory note. The 
case law on the subject was discussed. 

In the matter of, Kuppusami Chetdar, 
AIR 1955 Mad 652 (FB), the document ran 
as follows:^ — 

‘Tromissory note executed in favour of 
A residing at P by K. The sum found due 
to you is Es. 3000/-. As this sum had to 
be paid to you, I shall pay the same to- 
gether with interest at Re. 0-4-0 per 
month per Rs. 100/- in six equal instalments 
and discharge the same”. 

It was held that the document was not a 
promissory note, as there was no uncondi- 
tional rmdertaldng to pay a certain sum of 
money and that it was only a bond as de- 
fined by Section 2 (^ (bj of the Indian 
Stamp Act. In Raghunath Prasad v. Mangi 
Lai, AIR 1960 Raj 20 the entry of_ the 
balance due in an account book was signed 
by the debtor. There was a statement of 
the debtor in his own hand-writing that the 
balance was due after the account %vas 
taken. This was followed by a promise by 
the debtor to pay the amount to the credi- 
tor and was again signed by the debtor. It 
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was held that the documeflt was more in 
the nature of a settlement of account be* 
tween the parties with a promise to wy 
the amount due, that it was never intended 
to be negotiable and that it did not fall 
within the definition of a promissory sote 
but that it was only an agreement In 
Mudiu Gounder v. Perumayammal. AIR 
1961 Mad 347 the document read as foU 
lCFWS^— 

T promise to pay you or your order 
after a period of two years on demand by 

you the sum of Rs *• 

it was held that it was not a promissory 
note within the meaning of &e expression 
in Section 2 (22) of the Indian Stamp Act. 

7. The document in question in the 
present case is not a promissory note. It 
contains the characteristics of a simple mort- 
gage bond. They are firstly, the eristence 
of a loan. Secondly, the respondent bound 
himself personally also to repay the loan. 
Thirdly, he secured the loan by mortpgtn^ 
specific immovable p r ope r ty. FourtiJy, he 
md not deliver possession of the property to 
the petitioner. The fact that the document 
cannot be tejd^eied now is immaterial. So 
the learned Munsi0 is correct in holding 
that the document in question is a rimpla 
mortgage bond. 

8. The leaned counsel for the respoit* 
dent argued that the petidotter’s counsel 
admitted in bis peddoa dated 22*^1966 
that the document might be Impounded, 
that stamp duty and penalty might be cob 
lected so that the document mi^t be ad- 
mitted in evidence of the money claim only 
and that, therefore, the present contendoo 
of the p^doner that the document is a pro- 
missory note is not tenable. The petitioa 
shows that the TOddoner’s counsel mention- 
ed therein that he made the above request 
without prejudice to his contentions. Be* 
sides under Section 23 of the Indian Evi- 
dence Act his alleged admission (made with- 
out prejudice to ms contentions) does not 
bind the petitioner. Also, an incorrect ad- 
mission on a question of law does not bind 
the party. 

9. Under Section ^ of the Indian 
Stamp Act the MunsiS was correct in call- 
ing upon the petitioner to deposit Rupees 
34.50 P. towards the deficit stamp duty and 
penalty. If they are deposited, tiie docu- 
ment in question becomes an unregistered 
but vah'dly stamped simple mortgage bond. 
Under Section 49 of the Indian Re^tration 
Act, though the document cannot be reh'ed 
upon as Meeting the immovable property 
and as a simple mortgage bond, stiU it can 
be relied on as evidence of the money debt. 
Section 49 of the Indian RegistratioTi Act 
runs as follows:-— 

“ 49. No document required by Section 17 
or by any provision of the Transfer of Ro- 
perty Act, 1882, to be registered shall — 

(a) affect any immovable property com- 
prise therdn, or 


A.LB. 

ft) confer any power to adopt, or 

{c/ bo receivM as evidence ra any bans* 
affecting su^ property or confeniM 
such power, unless it been re^stered: 

Provided that an tmrej^ered document 
effecting immovable property and required 
by this Act or the Transfer of Prope^ Ac^ 
2882, to be re^tered may be reedved as 
evidence of a contract in a suit for specifio 
performance under Chapter H of the Speci- 
fic Rdief Act, 1877, or as evidence of part 
performance of a contract for the purposes 
of Section 5S-A of the Transfer of Property 
Act, 1882, or as evidence of anv coUateim 
transaction not required to be effected by 
registered Instrument" 

That the document can be admitted as evi- 
dence of the personal covenant contained 
therein to repay the debt is clear a 

number of rulings cited at l)ages 348 and 
349 of Sanjiva Row's Indian Re^stration 
Act 1960 Edition. Vide also Iftantamoni 
Pass! V. Biswa Nath Pal, AIR 1933 Cal 786 
and Om Prakash v. M\dd\t3i Ahmad, AIR 
1940 Lah 486. 

10. The learned Counsel for the petl- 
tlonCT argued that the Collector is the final 
authority who can decide the suffideney of 
the stamp duty payable on the document 
and that thermore, the lower Court should 
have sent the document to the District Col- 
lector under Section 82 of the Indian Stamp 
Act He reh’ed on Covernoent of Uttar • 
Pradesh v. Raja Mohammad Amir Altoad 
Khan, AIR 1961 SC 787 and B. E. Narayana 
Singh V. H. M. Mohum Sbumshere Jung 
Behadur, AIR 1963 Mys 244. In these cases 
the documents were produced before the 
CoUectoT for certificate under Sections 31 
and 32 of the Indian Stamp Act But, the 
pr«ent case falls under Section 35 of the 
liMiian Stamp Act under which the. Court 
can adrat an otherwise inadmissible un- 
stamped document by collecting the d^dt 
stamp duty and penalty. The document in 
ouestiOT ^ not filed by the petitioner be- 
fore the CoDector under Section 81 of the 
Indian St^p Act. So, the above decisions 
have no bearing on the facts of this ease. 

11. "^e learned Counsel for the peti- 

on Thafcur Harbux Singh 
y. Satish Chandra. AIR 1963 All 376 and 
ain Jai^ Saheb v. Munwar Begum, 

Andh Pra 188 relating to Seo 
Indian Stamp Art, whi^ 
when once an instrument is ad- 
mitted in evidence, its admissibility cannot 
M questioned at any subsequent stage In 
the same nutter. These decisions also have 
no appucation to the facts of this case, in 
as mu^ as the document in question was 
not admitted by the lower Court as evi- 
dence. 

12. The contention of the petitioner’* 
counsel Is that the lower Court should have 

n rrterence to this Court under Seo- 
tioo 60 of the Indian Stamp Act and relied 
. on Amar Singh v. Asa, AIR 1932 Lah 172 
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(SB), But, in that case itself it was held 
that a reference should be made only when 
the Judge has any doubt and not in every 
case. The questions involved in this case 
are not very intricate and the Munsiff was 
not bound to make a reference to diis 
Court. 

13. However, the MunsifF went wrong 
in directing that the document should be 
sent to the District Collector after the de- 
ficit stamp duty and penalty are collected. 
The proper procedure to be followed, when 
the deficit stamp duty and penalty are paid, 
is laid down by Sections 42 and 88 of the 
Indian Stamp Act. Under Section 42 of the 
Indian Stamp Act the Munsiff shall make 
an endorsement on the document that pro- 
per stamp duty and penalty (stating the 
amoimt of eacm) were levied. The name 
and residence of the persoris paying them 
should also be mentioned. Tliereafter, he 
should send a true copy of the document 
together with a certificate in writing stating 
the amount of duty and penalty foded in 
respect thereof and send the amount to the 
Collector, as required by Section 88 of the 
Indian Stamp Act. The Munsiff should not 
send the original document to the Collector. 
After the stamp duty and penalty are col- 
lected, he should proceed with the trial of 
the suit, after observing the provisions of 
Sections 42 and 88 of the Indian Stamp 
Act 

14. In the result, the revision petition 
is dismissed with the above observations 
and directions. The parties should bear 
their respective costs. 

L.G.C./DVC Petition dismissed. 


Am 1969 MANIPUR 27 (V 56 C 10) 

C. JAGANNADHACHARYULU, J. C. 
Longjam Thambalangou Sin^ and others. 
Petitioners v. Huidrom Tollamu Singh and 
others. Respondents. 

Criminal Revn. Case No. 23 of 1967, D/- 
J7-5-1968. 

Criminal P. C. (1898), S. 145 — In pass- 
ing order under S. 145, Magistrate is not 
bound by report of Police — He has to make 
his own judicid enquiry. Am 1952 Pepsu 
29, Rel. on. (Para 7) 

Cases Referred: Chronolo^cal Paras 

(1963) 1963 (1) Cri LJ 823 (Mani), 
Krmdrakpam Thambalangou Singh 
v. Laisram Beda Sin^ 7 

(1962) 1962 (p Cri LT 821 (Mani), 
Yunmam Sajou Singh v. C hanam - 
ban Thambalangou Sin^ 7 

(1952) Am 1952 Pepsu 29 (V 39) = 

1952 Cri LJ 482, Harbir Singh v. 

State 7 

A. Ibopishak Sin^ for Petitioners; R. K. 
Manisana Singh, for Respondents. 

GL/IL/D172/68 


ORDER: This is a revision petition filed 
under Section 435, Cr. P. C. to set aside the 
order of the Sessions Judge, Manipur 
dated 1-12-1967 in Criminal Misc. Case 
No. 480/67 dismissing the same, filed to set 
aside the order of the S. D. M., 1. W. 
dated 8-11-1967 in Criminal Misc. Case 
No. 43 of 1967 filed under Section 145, 
Cr. P. C. 

2. The brief facts of the case are thus,: 
The Tronglaobi sub-fishery of Leitangpat 
Fishery No. 128 was de-reserved in 1960. 
The Chief Commissioner, Manipur, ordered 
on 1-7-1960 that the said fishery should be 
settled in favour of a Farming Co-Operative 
Society, formed by the landless peo^e of a 
contiguous village, without prejudice to the 
interest of the Government in the Grass- 
mahaL On the assurance given by the 
Settlement Department, the petitioners 
formed a Farming Co-operative Society in 
1965-66. Even, prior to the year of de-re- 
servation, the members of the Society in- 
cluding the petitioners reclaimed the lands 
and the petitioners were thus in physical 
possession and enjoyment of the lan£ for 
about 10 years. 

3. Sometime in the month of October, 

1966, the respondents who are the villagers 
of Thiyam Leisangkhong applied for settle- 
ment in the name of a proposed Co-opera- 
tive Society as “Thiyam Leisangkhong Co- 
operative Sodety” (not yet restored). The 
Settlement Department granted some lands 
to individuals on 25-10-1966. The peti- 
tioners filed C. C. Revenue Appeal Case 
No. 2 of 1967 before the Chief Commis- 
sioner. After hearing the parties, the Chief 
Commissioner cancelled the settlement and 
remanded the case to the Settlement Oflicer 
for re-consideration and issued direction that 
the de-reserved area should not be granted 
in such a way that the order of settlement 
should flout the intention of the Govern- 
ment, so far as the purpose of de-reserva- 
tion is concerned. 

4. The respondents filed Writ Petition 
No. 10 of 1967 in this Court to set aside the 
order of the Chief Commissioner and ob- 
tained stay of the operation of his order. The 
respondents filed an application before the 

S. D. M., I. W., (Cril. Misc. Case No. 40 
of 1967) under Section 144 (2), Cr. P. C. 
for an order against the petitioners. The 
S. D. M., I. W, passed an ex parte order 
on 5-10-1957 under Section 144 (2), Cr. P. 
C. The order was to remain in force upto 
5-12-1967. On account of the said order, 
the petitioners were ousted from the posses- 
sion of the disputed 30 pans of “Lou”. Be- 
ing aggrieved oy the order, the petitioners 
filed a petition Cril. Misc. Case No. 4 of 
1967 under Section 144 (4) and (5) Cr. P. 
C. before the District Magistrate on 13-10- 

1967. The latter passed a stay order on 
17-10-1967. By virtue of the stay order the 
petitioners’ party resumed possession of the 
disputed 80 parts of “lou”. The stay order 
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tras operative till the final decision of Cri* 
minal Mi'c. Case No. 4 of 1967. The Dis- 
trict Magistr^e, however, erroneously added 
that the Mayang-Imphal Police could report 
to the S. D. M., I. W. under Section 144 (2), 
Cr. P. C. if there was need for prevention of 
any breach of the peace. 

5. The Mayang-Ii^hal Police filed a ro- 

r t dated 29-10-1967 before the S. D. M, 
W. to draw up proceeding under Sec- 
tion 145, Cr. F. C. against both the parties. 
On a potion filed by the petitioner, the 
S. D. M., I. W. passed an order on 7-11-1967 
that no proceeding would be launched In 
respect of the disputed lands before the pro- 
nouncement of the order by the District 
Ma^trate on 20-11-1967 (so that his order 
mi^t not flout the purpose of the stay order 
passed by the District Magistrate). Bui; 
again the S. D. M., 1. W. passed an order on 
8-11-1967 (cancelling his previous order 
dated 7-11-1967) und« Section 145 (1), Cr. 
P. C 

6. The petitioners moved the Sessions 
judge in Criminal Misc. Case No. 480 of 
1967 to set aside the order of the S. D. M., 
I. W. dated 8-11-1967. The learned Ses- 
sions Judge dismissed the petition on 1-1^ 
1967. Hence, the present revision peti- 
tion. 

7. The learned counsel for the petitioners 
raised two grounds for interference by t!^ 
Court In the present revision petition. 
Firstly, he urged that as the petitioners oIh 
taioed possession of the disputed 
(rightly or wrongly) after 17-10-1967 by 
vl^e of the stay order passed by the Dis- 
trict Magistrate, penihng disposal of the 
Criminal Misc. C^e No. 4 of 1967, the 
S. D. M., L W. should have protected thdr 
possession and that he should have taken 
action against the respondent under 
tion 107, Cr. F. C. He relied on Yumnam 
Sajou Sin^ V. Chanamban Thambalangou 
Sin^ 1962 (1) Cri LJ 821 (Nfani) and Ebuo- 
dralm^ Thambalangou Sin{^ v. Laisram Beda 
Sin^ 1963 (1) Cri LJ 823 (Mani) wherda 
Court pointed out the distinction between 
the pro ce edings under Section 145. Cr. P. 
C. and those under Section 107, Cr. P. C. 
The Magistrate wOl have to disfeigidsh be- 
tween a case where one party is dearly in 
possession of tite land and another party, 
who is not in possession of the land attempts 
to inte rf ere with the possession of the other 
party and thereby attempts to oeate a 
breach of die peace and a case whae a 
bona fide dispute regarding the land ezbts, 
which is likely to create a breach of the 
peace. In the former case, the course of the 
^^stiate is to take action against the other 
party under Section 107, Cr. P. C. and to 
bind over to keep the peace. But, in 
the Irtter case tire Magistrate will have to 
start proiteedings under Section 145, Cr. P. 
C. It was also pointed out that the Mag?<- 
trato must apply his mind Judicially fa such 
matters. In the present case, the report of 
the Police dated 29-10-1967, on which re- 


liance was placed by the learned counsel for 
the petitioners to show drat the petitioners 
were fa possession of the land, does not, in 
lach support his contention. The r^rt 
reads that it was difficrrlt to find out which 
party was in actual physical possession of 
the land and that the petitioners entered 
forcibly into die dispute land after the 
District Magistrate passed the stay order on 
17-10-1067. Section 145 (4), proviso (2) 
clearly lays down that, if it appears to me 
Magistrate that any party has within two 
months next before the dafA of the prelimi- 
nary order been forcibly and wron^ dis- 
possessed, he may treat the party so dis- 
possessed as if he had been in possession 
at pich date. As such, the fact that the 
petit^CT obtained forcible possession of 
the land in dispute after 17-10-1967 during 
the pmdCTcy of the st^ order passed by 
Ihe^ District Magistrate does not avail the 
TOtitioners. The Mamstrate is not boimd byi 
mo report of the Police. He has to make 
his own Judicial enquiry. Vide in con- 
nection, note 13 at page 046 of Sohoni’s 
CWo of Criminal Procedure VoL I 1985 
edition and also Harbtr Singh v. State, AIR 
1952 Pepsu 29, So, the S7 D. M, I. W. 

^ starting proceedings under 
Section 145, Or. P. C. 

8. ^e s«ond contention of the learned 
counsel for the petitioners Is that the Dis- 
erred in giving a direction 
fa ^ stay order that the Mayang-Imphal 
Po^ could report to the S. D. M, I. W, 
under Sartion 144 (2), Cr. P. C., if there 
WM need tn prevention of any breach of 
the peace, that it amounted to a direction 
mder Sectira 145. Cr. P. C. to the Maeis- 
tate tiiOTEh tio Police to tib, action, fat 
ttot ho had no authority to do so. He re- 
r j «>n^entaiy at pages 200 and 
201 of Sai^s Law of Criminal Procedure 
becond Edihon, wherein the learned 

Commentator states that the District Magis- 
S?*? ^ authority to direct a Magistrate 
to i^toto rooce^es under Section 145. 

j-j ^ ease the District 

Maps^e did not direct the S. D. M.. I. W. 
to take action under Section 145, Cr. P. C.* 
suggested to the Mayang-Imphal 
S. D. M- L W. uider 
if ^ere was any 
n^for prevratton of the breach of the 
« T°‘ V officer-in-ch^e of the 
Maymi^gial Fohce vm to move 

me b. D. M., I. W. under Section 145, Cr. 

^ ^ ^ report on 

respondents' counsel brought to 
SJ notiOT a n^bCT of receipts, documents 
• ^ ^^spondents were fa 

^ession of the disputed land, whflo the 
p^hoDOT counsel stated that th^ petitioners 
had a num^ of documents to prove 
toelr possessiOT but that they did not file 
*^'7® ‘ii® S. D. KL and that 
me petitioners, s^ho are residents of a con- 
tiguous village are entitled to settlement. 
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^ the matter is now pending not only be- 
fore the Settlement Ofi^er but also in tbis 
Gouit in Writ Petition No. 10 of 1967, I 
re£r^ from making any observation on the 
merits of the case. 

10. In the result^ the petition fails and 
it is accordin^y dismissed. 

AKJ/D.V.G. Petition dismissed^ 


Am 1969 MANIPUR 29 (V 56 G 11) 

G. lAGANNADHAGHARYULU, J. G. 

Naik Brindhavanrai, Petitioner v. Ghura- 
mani Thapa and others. Respondents. 

Givil Revn. Gase No. 8 of 1965, D/- 25-1- 
1967 against Order of Mtmsiff, Manipur 
D/- 12-7-65. 

CHvil P. C. (1908), Section 115 — Ap- 
predation of evidence — Interference under 
Section 115 is not to be made in an order 
based on appreciation of evidence, in the 
absence of any material irregularity or illegal 
exercise of jurisdiction — Finding on an ap- 
preciation of evidence adduced by both 
sides that the plaintiff had not established 
his claim is not to be interfered with 
in revision. (Para 10). 

T. N. Bhattacharjee, for Petitioner^ Kame- 
shwar Mishra, for Respondents. 

ORDER: This is a civil revision petition 
filed imder Sections 115 and 151, Givil P. C. 
to revise the judgment of the Munsiff, Mani- 
pur at Imphal in S. C. C. 22 of 1962 dated 
12-7-1965 dismissing the suit filed by the 
petitioner against the re^ondents 1, 2 and 
3 for recovery of two pieces of timber cut 
and removed by the respondents or their 
value of Rs. 50. 

2. The petitioner alleged in the plaint 
that on 9-7-1961 the respondents entered 
into his land, that they wrongfully cut ^d 
carried away 2 pieces of timber existing 
thereon within the Assam Rifles Colony and 
in the possession of the petitioner, that the 

etitioner at once prosecuted the respon- 
ents under Section 379, L P. G. in Cnmi- 
nal Case 12 of 1962 on the file of the 
Magisttate, Imphal West, that they were 
^charged on 22-5-1962 by the court with 
a direction to the petitioner that he should 
seek relief in a chul Court and thab there- 
fore, the petitioner was entitled to recover 
the two pieces of timber or a sum of Rs. 50 
towa^ the value of the 2 pieces in the 
alternative. 

3. The respondents 1 to 3 filed a joint 
written statement a]leging_ that the_ peti- 
tioner-plaintiff was never in possession or 
the whole area of the Colony, that there are 
many members who have been in posses- 
sion of their shares of the land in the Colray 
and that the petitioner had been possessing 
bis spedfic share of two paris of land only. 
The respondents 1, 2 and 8 further stat^ 
in their written statement that they were also 


occupying lands in the Colony, that there 
were no big trees existing on the petitioners 
land, that the existing Hindi TTfgner Secon- 
dary School in Kanglatongbi was started to 
be constructed by public enterprise and con- 
tribution in cash and kind in Jim^ 1961, 
that for the sake of convenience the entire 
contributing area was divided into six blocks, 
that a resolution in a meeting No. 7 dated 
28-5-1961 was passed to the effect that each 
t block_ should contribute two logs of wood 
j Sor windows and doors ofthesaidSchooljthat 
accordin^y block No. 4 Assam Rifles Colony 
contributed two logs which were carried to 
the destination through a bullock-carb that 
without any reasonable or probable 
cause and after a panchayat was held the 
petitioner filed Criminal Case 12 of 1962 
against the remondents but that they were 
' discharged ancf that the suit was liable to 
."be dismissed. 

4. The petitioner examined one Gagan 

'Bahadur Sunwar as P. W. 1; himself as 
P. W. 2 and marked^Exts. A/1 and A/2. 
The respondents examined one Mukti Prasad 
Chhetri as D. W. 1, Dhan Singh Limbu as 
D. W. 2, and Umanath Chhetri (defendant 
3) as D. W. 3 and marked E^. B/1, 

B/2 and B/3. 

5. The lower court correctly framed the 
point to be considered, viz., whether the 
respondents wrongfully cut and carried away 
the two timber pieces firom the land of the 
petitioner thereby causing damage to him 
;,to the extent of Rs. 50. The Munsiff dis- 
cussed the evidence let in by both parties 
and held that the claim of the petitioner is 
not proved and dismissed the suit with costs. 
Hence the present civil revision petition. 

6. The point for determination is whether 
‘the interference by this Court under Sec- 
tion 115, Civil P. C. is called for. 

7. The learned counsel for the petitioner 
&s well as the req)ondents argued the matter 
on merits as thou^ this Court sat in appeal 
against the judgment of the Court below. 
TTie Munsiff discussed tiie evidence let in 
by the petitioner in Para 5 of his judgment 
and held therein that there is variance be- 
tween his pleading and the proof regarding 
the number of pieces of timber said to have 
been taken by the respondents and that it 
was not proved satisfectorily that the timber 
in question belonged to the petitioner. Then 
in para 6 of his judgment he stated that the 
evidence let in by the respondents proves 
their case as against the case of the peti- 
tioner. 

8. I agree "with the learned coimsel for 
the petitioner that simply because P. W. 2 
the petitioner stated in his plaint that the 
respondents took away two pieces of timber 
while in his evidence only one was formd 
to have been delivered to the respondenfe 
is not a ground for' dismissing the suit^ if 
really there is evidence ttiat one piece of 
timber of P. W. 2 was wrongfully taken 
away by D. W. 3. 
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But, a scrutiny of tie evidence shows tiiat 
the petitioners case cannot be accepted. 
According to P. W. 2 in his plaint the re^ 
pondents entered into his land and cut and 
removed the timber on 9*7-1961. But, his 
evidence is otherwise. His evidence is that 
the Colony was opened in 1952-53, that the 
Commandant of tne Colony orderw its oc- 
cupants to cut the trees and clear the jungle 
and keep big timber for construction or their 
houses, that accordingly they cleared the 
{ungle and stocked some timoer including 
the timber in question, but that the respon- 
dents 1 and 2 attempted to carry away three 
pieces of timber in spite of his protest. Ho 
further deposed tlat he reported the 
matter to the Ranger of Forest OfBce, Sek- 
mai, that the Ranger seized the three pieces 
under exhibit A/1 dated 9-7-1961 that the 
Ranger kept two pieces with P. W. 2 tinder 
Ext. A/2, that he delivered one piece to 
D. W. 3, the third respondent, that P, W. 2 
demanded D. W. 3 to return the timber, 
that D. W. 2 did not return it and tha^ 
therefore, P. W. 2 is entitled to recover that 
piece or its value. Both Ezts. A/I end A/2 
are dated 9-7-1981. 

9. As ag^nst the above evidence of 
P. W. 2 ^ere is the evidence of D. W. 1, 
who deposed that D. W. 1 had cmly two 
'^aris” of land in the Assam Rifles Colony 
in the eastern-most extremity, that there 
were old trees in that part of the Colony 
upto 1956, that for the purpose of cootri- 
butioo, the Colony was di^ded into six 
blocks in June, 1961. that for each blodc 
2 pieces were contributable for the construc- 
tion of the Hindi Hi^er Secondary S^ool, 
that panchayat was held on the allegation 
that P. W. 2 cut away five pieces of timber 
on a land beyond bis two parts of land, 
that, P. W. 2 was fined Rs. 20 by the 
panchayat and that he was required to make 
over two pieces in dispute to the School. 
The evidence of D. W. 3, the third respon- 
dent, who is the Secretary of the School is 
to the same effect. He proved Ext. B/1 
which shows that P. W. 1 agreed to deliver 
2 pieces. He proved P. W. I’s signature. 
Ext. B/2 on Ext. B/1. Elxhibit B/1 is dated 
5-9-1958. The contention of the learned 
counsel for the petitioner is that as Ext. B/1 
is dated 5-9-19^, it has nothing to do with 
the two pieces of timber in dispute covered 
by Ext. A/1 dated 9-7-1961. 

A reading of the evidence in the li^t of 
the pleadings shows that the timber must 
have been cut on or about 5-9-58 and 
when it was being* taken for the purpose of 
the construction of the School on 9-7-1961 
the dispute syas raised by P. W. 2. the 
documents are connected. P. W. 2 denied 
his signature on Ext. B/1. The lower Omit 
obtained his signatures for the purxmse of 
comparison. Even now. if his signatures 
are compared with Ext.' B/2, they appear to 
be identical. 

10. ‘ The evidence let in by P. W. 2 Is 
tufficiendy rebutted by the respondents. The 


lower court did cot act in the exerdse ol 
its jurisdiction illegally or with material 
regularity in coming to its conclusions. It 
is a question of appredaUon of evidence 
adduct by both the parties. As such, then 
are no grotmds for interference under SeoJ . 
lion Uncivil P. C. ) 

11. As pointed out by the learned coon- 
sel for the respondents, P. W. 2 appears to 
have filed the suit on the observation madn 
by the Magistrate in his judgment as per 
Ext. B/S that P, W. 2 ^ouM have ton^ 
redress in a civil court. 

12. In the result, the revision petition 
fails and is accordingly dismissed witn costs 
here and in the court below. 

VSD/G.CAi, Petition dismissed. 


AIR 1969 MANIPUR 80 (V 56 C 12) 

C. JAGANNADHACHARYULU, f. C. 

J. N. Bardhan, Petitioner v. Union Terri- 
tory of Manipur and others. Respondents. 

Civil Writ Appla. Case No. 21 of 196^ 
D/- 4-0-1968. 

(A) Constitution of India, Article 220 — 
Aindavit in reply by petitioner — Disinited 
questions of fact cannot be trarmra — • 
Civil P. a (1908), CWer 19, Rnle 3. 

(Pat* sr 

(B) Eastern Bengal and Assam 

Act (1 of 1910) Sections 29, 9 (4) — licence 
to leu Mtable foreigs liquor granted by 
Exdse Collector (Deputy Cmmnissioner) to 
proprietor of restaurant — Cencellatioo of 
licence by Finance Secretary — Order, is 
illegal ^ Board has also no authority sue 
mohi to cancel licence. ^ara 9) 

(O Eastern Bengal and Assam Excise 
Art (1 of 1010), Section 32 — Licence to 
Bell potable foreigD liquor to proprietor of 
restaurant — Breach of some of Uie condi- 
bom by Lcenc^ ~ Proprietor of re staurant 
held not entitled to cldm as a matter of 
nght renewal of his licence — This is matter 
purely in Ae discretion of Chief Cornini*- 
Court cannot compel Mm to cxer- 
^e ducrebon in favour of licensee — AIR 
1061 Assam 20 and AIR 1059 SC 65. EipL 
— (Combtution of India, Article 228 — 
Mandamus). (Vara 10) 

Chronologleal Paras 
^ Assam 20 (V 48) 

Mah amm ad Hanif v. State of 
Assam so 

(105^ AIR 1959 SC 65 (V 46) ss 
^ SCR 1424. Ghaio W id 
Sons V. State of Delhi 10 

A. Singh, for Petitioner, N. Iho-V 

to^i Singh. Govt Advocate, for Eespoir/' 

^ ® petition filed under 
Article ^6 of the Constitution of by 
one J. N. Bardhan of Paona Bazar BoacL 
JL/JL/E829/68 
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Imphal, against (i) the Union Territory of 
Manipur, (ii) Chief Commissioner of Mani- 
pur and (iii) the Secretary (Finance) to the 
Government of Manipur for quashing the 
order of cancellation of the petitioners 
licence for running a restavuant “with bar 
attached” on Paona Bazar Road, Imphal. 

2. The petitioner is the proprietor of a 
■guest house, a hotel and restaiuant on Paona 
Bazar Road, Imphal. He applied on 15-5- 
1964 to ihe Minister (Financ^, Government 
of Manipur, through the Finance Secretary, 
Government of Manipur for a licence to sell 
whisky, rum, gin etc. of Indian make by peg 
system in his guest house hotel imder the 
Eastern Bengal and Assam Excise Act (Act 
I of 1910), (hereafter called as the Act) 
which was made applicable to the Union 
Territory of Manipur and under the Mani- 
pur Excise Rules of 1962 (hereinafter called 
as the Rules) framed under the Act by the 
second respondent. Vide Ext. B/1 which 
is a true copy of his application. There- 
after, the Inspector of Excise, Manipur, sent 
a letter (Ext. A/1) dated 25-9-1964 to the 

etitioner asking him to let him know whether 
ewas running a hotel or a restaurant and to 
which the petitioner would attach the bar. 

The petitioner replied to the Inspector of 
Excise on the same date, as can be seen 
from Ext. A/2 that he was running a hotel 
and a restaurant but that he would close 
the hotel and keep the restaurant with bar 
attache^ the moment die licence was issued 
to him. After enquiry, the Collector of 
Excise, Manipur, issued a licence (of which 
Ext. A/3 is a true copy) dated 7-10-1964 
with certain conditions. Exhibit A/3 reads 
that the petitioner was permitted by the 
Excise Collector of Manipur to use the 
restaurant with bar attached for sale of 
potable foreim liquor to be sold by ^ap 
only and to be served and consumed within 
the premises of the bar. Certain other 
conditions were also imposed. 

3. The petitioner ran the restaurant from 
7-10-1964 under the name and style of 
“Guest House Bar Restaurant” in Paona 
Bazar, ImphaL The licence was to expire 
on 31-8-1965. He deposited Rs. lOO.OONP. 
in the Treasury in Manipur for renewal of 
licence till 31-8-1966 (Vide Exts A/4 and 
B/3). In the meanwhile, the then Finance 
Secretary Shri S. Subramaniam, cancelled 
the hcence by his order dated 25-8-1965 
(as per Ext. A/5) on the ground that the 
petitioner opened a separate bar and restau- 
rant in another building, far away from the 

g uest house contrary to the terms of the 
cence and against the pohcy of the Gov- 
ernment in the gradual enforcement of pro- 
hibiHon and that the petitioner also contra- 
vened the terms of the licence by purchas- 
ing liquor from dealers outside the Union 
Territory instead of purchasing it ftom the 
local dealers. The rum and other items 
were all seized tmder Ext. A/6 dated 6-4- 
1965 by an Excise Officer. The petitioner 


made representation to the Government to 
rescind the order of cancellation. 

The Under Secretary to the Government 
of Manipur sent Ext. A/7 (letter) to the 
petitioner dated 5-5-1965 that the Govern- 
ment refused to reconsider its decision to 
cancel the licence. The respondents ad- 
justed the siucharge and sale fee etc. from 
the sum of Rs. 100 deposited by the peti- 
tioner towards renewal of the licence. The 
petitioner sent a demand notice (Vide Ext. 
A/8) dated 26-6-1965. The Finance Depart- 
ment sent a letter Ext. A/9 dated 15-7-1965 
stating that the matter was under considera- 
tion and that the final reply would follow. 
But, as no further reply was given, the peti- 
tioner filed the present writ petition on 13- 
1 0-1965, questioning the authority of 
the Finance Secretary to cancel the h'cence 
and the authority of the Government in ad- 
justing the amount of Rs. 100.00 nP. de- 
posited by the petitioner towards the dues 
due to the Government. 

4. The respondents filed counter alleg- 
ing that the licence, issued to the petitioner, 
authorised him to sell potable foreign hquor 
by glass to the boarders of the guest house 
within the premises of the building standing 
on plot No. 286/211, Paona Bazar, Imphal, 
in which the petitioner was r unnin g a res- 
taurant under Municipal Licence No. 81, 
but that instead of complying with the said 
condition the petitioner opened bar in an- 
other building on a different plot in Paona 
Bazar, Imphal, which vras about 220 yards 
away from his mest house where he was 
running his boarding and that the petitioner 
also imported foreign liquor from outside 
Manipur in breach of the terms and the 
conditions of licence. 

The respondents further alleged that ac- 
cording to the notification as per Ext. B/2 
dated 11-5-1962, the second respondent 
Chief Commissioner, Manipur was declared 
to be the “Board” under the Act, that the 
Government of Manipur as the “Board” 
came to know about the breach of the terms 
and the conditions of the licence and that 
therefore the Board cancelled the licence 
under its orders in Ext. A/5. The respon- 
dents also allege that a sum of Rs. 80.50 nP. 
was due from the petitioner towards siu- 
charge and sale fee etc.,that the respondents 
adjusted the amount and requested the peti- 
tioner to take refund of the balance money 
but that the petitioner refused to accept the 
adjustment (vide Ext. B/4) and that, there- 
fore, the stock was seized by the Sub-In- 
spector of Excise on 6-4-1965. The respon- 
dents contend that the cancellation of the 
licence was legal and that the writ petition 
is not maintainable. 

5. Section 3 of the Act contains the defi- 
nitions. Sub-section (2) of Section 3 de- 
fines “Board” as the Provincial Gov^ment 
of Assam which means the Administration 
of Manipur in the case of Union Territory 
of Manipur according to the Rules. Sub- 



J2 ManL T. N. Bardhan v. Union Territory, Manipur (Jagannadhacharyulu J. C.) A.LIL 


section of Section 3 defines “Excise Com- 
missionea^ as the Officer appoint^ by 
Provincial Government imder Section 8 sob* 
section (2) Clause (a) of the Act. 

6. Exhibit B/2 (notification) dated 11-5- 
1962 reads the second respondent Chief 
Comioissioner appointed the Deputy Com- 
missioner of Manipur as the Excise Commis- 
sioner within die meaning of Section 3 (8) 
of the Act and that the Chief Commissioner 
would continue to bo die "Board" for the 
purposes of the Act 

7. It is common ground that the CoHe^ 
tor of Excise, Manipur (Deputy Commis- 
sioner) was authorised to issue the licence to 
the p^Uoner as per Ext A/3, Though the 
respondents’ counsd stated that the licence 
was itself illegally granted, they admitted in 

2 of their coimter that the CoQector of 
e, Manipur issused the licence in die 
exercise of power conferred on him under 

Act as extended to the erstwhile State 
of Manipur under Council Resolution No. 
£3 dated 25*8-ld48. So, the validity of the 
licence cannot now be questioned by the 
respondents. 

t. But the respondents allege that the 
petitioner committM breach ot the terms 
of the licence. Firstly, they allege diat the 
petitioner ran the bar in another buHding on 
a different plot in Paona Baxa^ Imphal, in- 
stead of in the guest house building on plot 
No. 286/211, for which be obtained 
dpal Licence No. 81 and that the said build- 
was about 220 yards away from the 
guest house where the petitioner was run- 
ning his boarding and where he agreed to 
run the bar also. The respondents also 
allege that the petitioner imported foreign 
liquor from outside Manipur In breads of 
the conditions of Ext A/3. The petitioner 
filed an affidavit in reply. But he did not 
specifically deny these aliegations of the res- 
pondents. He simply statM that the allega- 
tions of the respondents, which are incon- 
sistent with the facts mentioned by Mm in 
bis petition, were denied. In the present 
writ petition disputed questions of fact can- 
not be traversed. The Court has to proceed 
on the footing diat he committed breach of 
the conditions of Ext. A/3. 

0. Then the next mestion is who was 
competent to cancel the licence. Exhibit 
A/5 shows that the then Finance Secretary 
cancelled the licence. But, Section 29 of 
the Act lays down that, subject to sud 
restrictions as the Pro^dal Government 
may prescribe the authority who granted any 
licence, permit or pass under the Act may 
cancel or suspend the same for the grounds 
mentioned therein. In the mesent case the 
authority, who granted the licence, was the 
Excise Collector (Deputy Commissiifflei). 
The Finance Secretary had nothing to do 
with the licence. So, he had no authority 
to cancel the licence. The learned Govern- 
ment Advocate, however, ar^ed that ttm 
Finance Secretary can cell eg licence 


under the direction of the second respon- 
dent *Board", as can be seen from Ext A/5 
letter of cancellation itself, wherein the 
Finance Secretary slated that he was direct- 
ed to issue the letter of cancellation. But, 
even the “Board" has no authority suo motu \ 
under the Art or the Rules to cancel the ^ 
licence. 

Section 9 of the Art shows that orders 
passed under the Art or under the Rules 
shall be appealable as prescribed by tha 
Rules to the District Collector, if any order 
was passed by a Collector other than tha 
District Collector, to the Excise Commis- 
sioner if any orier was passed by the Dis- 
trict Collector and to the Board if any 
order was passed by the &cise Commis- 
sioner or by a Commissioner of a Division. 
No doubt, under Section 9 (4) of the Act 
the Board may call for the proceedings held 
by any officer or person subordinate to It 
and pass such orders thereon as it may 
diink fit. But, in the present case no order 
was passed by the Excise (^Hector. The 
learnt Government Advocate was not able 
to point out any provision in the Art or the 
Rules under which the Board luo motu 
cancel the licence issued by the Collector. 
So, the order of cancellation of the licence 
is fUegat 

10. Then the next question is wheth^ 
the petitioner is entitled to renewal of thel- 
licence. But, under section 82 of the Act; 
oq person to whom a licence has been grant- 
ed under the Act shall have any to 
the rraewal of the licence, or, save as is 
provided in Section 30, to lay claim for 
conspensation. So, the petitioner is not en- 
titled as a matter of il^t to claim that tha 
licence should be renewed in his favour. 
The respondents' learned counsel contended 
that, in view of Section 30 of the Act, no 
writ petition lies and relied on Mahammad 
Hanif v. Stale of Assam, AIR 1961 Assam 
20 in support of his contention. In that 
case the State Government as lessor of cer- 
tain land, resumed it in terms of ie lease. 

It was held that the State Government stood 
on tha same footing as any wriveite Ussoc 
and that the High Court coulii not interfere 
with the ri^ts of the two individuals, even 
thou^ those rights related to property. 

The decision in Ghaio Mai ana Sons v. 
Slat© of Delhi, AIR 1959 SC 65 is more 
direct to the point In that case the ri^t 
of a licensee to get his licence in form 1^2 
renewed under Delhi Liquor Licence Rules 
of 1935 was considered. It was held that 
the usual practice was that, once a licence 
in Form 1^2 is granted the Chief Ccnn- 
missioner, it was almost automatically re- 
newed by the Collector from year to yeaij v 
unless, of course, the licensee was found / 
guil^ of breach of any excise rule and that 
In such a case of re n e w al there was no 
vacancy entitling any outside competitor to 
apply for a licence in Form L-2, that if in 
case it was held that the order granting the 
licence was a nullity on account of its not 
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•will cannot take effect and the rights of 
the adopted son cannot be defeated 
because such vesting is inconsistent ■with 
the right of an adopted son who is en- 
•titled to claim the properties of his adop- 
tive father. AIR 1927 PC 139 and AIR 
1928 Mad 271, Followed. Case law refer- 
red. (Paras 41, 42) 

Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 59 (V 49) = 

(1962) 2 SCR 813, Kiishnamurthi 
Vasudeorao v. Dhruwaraj 31, 33, 39 
(1955) AIR 1955 Andh Pra 278 
(V 42) = 1955 Andh WR 344. 
Lakshminarasimham v. Garim^a 
Rajeswari 44 

(1954) AIR 1954 SC 379 (V 41) = 

1955 SCR 1, Srinivas Krishnarao 
Kango V. Narayan Devji 
Kango 31, 33, 39. 40 

(1954) AIR 1954 Mad 19 (V 41) = 

66 Mad LW 231, Lalitha Kumari 
Devi V. Raja of Vizayanagaram 43 

(1950) AIR 1950 Bom 271 (V 37) = 

52 Bom LR 290, Bhimaji Krishna- 
rao V. Hanmantrao Vinayak 44 

(1950) AIR 1950 Bom 289 (V 37) = 

52 Bom LR 301, Vithalbhai 
Gokalbhai v. Shivabhai Dhoribhai 44 

(1950) AIR 1950 Bom 319 (V 37) = 

IIR (1950) Bom 480, Narayan 
V. Padmanabh 44 

(1946) AIR 1946 Nag 203 (V 33) = 

IIR (1946) Nag 425, Udhao 
Sambh v. Bhaskar Jaikrishna 44 

(1943) AIR 1943 PC 196 (V 30) =' 

70 Ind App 232, Anant Bhikkappa 
V. Shankar Eamachandra 38, 39 

(1939) AIR 1939 AU 348 (V 26) = 

1939 AU LJ 642, Mt. Izhar Fatma 
Bibi V. Mt. Ansar Fatma Bibi 16, 24 
(1937) AIR 1937 PC 174 (V 24) = 

31 Sind LR 379, Mahabir Prasad 


V. Mustafa Hussain 16, 24 

932) AIR 1932 Cal 600 (V 19) = 

ILR 59 Cal 859, Sashi Kantha v. 
Promode Chandra 44 

931) AIR 1931 PC 285 (V 18) = 

58 Ind App 362, Venkat Rao v. 
Namdeo 16, 24 

,929) AIR 1929 Mad 296 (V 16) = 

ILR 52 Mad 398, Veeranna v. 
Sayamma 37, 39 


(1928) AIR 1928 Mad 271 (V 15) = 

108 Ind Cas 202, Erram Reddy v. 
Maram Reddy Lakshminarayana 42 

(1927) AIR 1927 PC 139 (V 14) = 

ILR 50 Mad 508, Krishnamurthi 
Ayyar v. Elrishnamurthi Ayyar 41, 

42, 43, 44 

(1918) AIR 1918 PC 192 (V 5) = 

ILR 43 Bom 778, Pratapsingh 
Shivasingh v. Agarsinghji Rai- 
singhji 31, 34, 35 

M. Krishnaswamy, for Appellant; V. 
Krishna Murthy, for Respondents. 

KALAGATE,' J.: Plaintiff is the appel- 
lant. His suit, in so far as it relates to 
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■the recovery of possession of the suit 
properti^ as the adopted son of one 
Knshnaji, has been disriussed by the trial 
court. Hence this appeal. 


2. Plaintiff, by his plaint, dated 7th 
March 1958, aUeged that he was adopted 
by Krishnabai (defendant 1), the widow 
of Krishnaji, on the 26th June 1947. Kri- 
shnaji’s father Swami Rao had two 
brothers -viz., Venkata Rao and Bheema 
Rao. Venkata Rao died in 1870; prior to 
his death he had to become separated 
from his two brothers Swami Rao and 
Bheema Rao, and got certain properties. 
But, after his death, his ■widow Jee^vubai, 
who_ died in 1906, released the properties 
obtained by her husband on partition in 
favoim of Krishnaji and two sons of 
Bhe^a Rao. Thereafter there was a 
partition between Krishnaji (his adoptive 
father) and the two sons of Bheema- Rao, 
^d in that partition, the suit proper- 
ties came to the share of Ehishnaji. Kri- 
shnaji died in the year 1900 and it was 
there^er that his widow adopted -the 
plaintiff to Krishnaji, and he, by ■virtue 
of his adoption, has become the son of 
ElrishnajL 


3. After the death of Krishnaji, his 
wife Krishnabai went to reside at Poona, 
and Seetharam, the son of Jeevan Rao (son 
of Bheema Rao), took advantage of this 
fact and alienated the properties which 
c^e to the share of Krishnaji. These 
alienations are not binding on him, and 
therefore he is entitled to those proper- 
ties as the properties of his adoptive 
father. 

4. Defendant 1, his adoptive mother, 
died soon after the institution of his suit 
but after filing her written statement, 
and therefore her e-vidence is not avail- 
able to the Court. Defendant 2 is the ■wife 
of Seetharam, but she has not contested 
the plaintiff’s claim. Defendants 3 to 11 
are all alienees from Seetharam either 
directly or ha-ving purchased the proper- 
ties in court sales in execution of the 
decrees against him. The alienees are at 
present in possession of the suit proper- 
ties. 


5 . The properties in suit, as stated in 
plaint para 2, are situate in four ■viUages. 
At the hearing, the learned counsel for 
the appellant made it clear that he has 
no claim to properties situate in Ingalgi 
Bendigere and Belvalkop L e. the 
properties described in clauses (b), 
(c) and (d) of plaint para 2. His case, as 
to the properties situate in Agadi ■village, 
which are six in number, is that three 
lands bearing R. S. Nos. 186, 200 and 
225/2 feu to his adoptive father’s share 
in the partition and therefore he is en- 
titled to claim them whoUy. The other 
three lands bearing R. S. Nos. 10/1, 10/2 
and 11, which went to the share of Ven- 
kata Rao on partition, came back to the 
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family under the deed of relinquishment 
executed by his widow Jeevubai. and 
therefore, he is entitled to a half share 
in them. So, we are concerned with the 
six properties situate in the viUa^e Aeadi. 

6. Defendant 1, by her written state- 
ment, supported the plaintiff’s claim. 
Defendant 2 remained ex parte. 

7. The contentions of defendants 3 to 
11, the alienees, relevant for the purpose 
of this appeal, are as follows: 

They deny the plaintiffs adoptlom they 
also deny that the properties belonged 
to KrishnajL However, it Is stated by 
defendant 6 in his written statement that 
In the partition between Krishnajl and 
the two sons of Eheema Rao, he got only 
ttree lands viz., R. S. Nos. 186,200. and 
225/2 situate in the village AgadL Prior 
to his death, Krishnajl made an oral will 
by which he bequeathed these proper- 
ties to Jeevan Rao. father of Seetharam, 
and further directed his wife to enjoy 
those properties during her lifetime. In 
pursuance of the said will of Krishnajl. 
his wile Krlshnabai executed the doro- 
ment in the year 1S04. Ext. 209, stating 
therein that in accordance with the 
desire expressed by her husband Krishna- 
J{ . she was executing that document lo 
favour of Seetharam, since Jeevan Rao 
had died In the year 1903. They there- 
fore. state that the properties belonging 
to Kii^majl vested in the legatee after 
his death which took place in the year 
1900 and, therefore, the plaintiff 'who 
is adopted in the year 1947, Le., 47 years 
-thereafter. Is not entitled to claim the 
properties which have gone out of the 
family and vested In the legatee under 
the oral will made by Krishnajl. his 
adoptive father. 

8. The other contentions are not rele- 
vant and, therefore, we do not propose 
to state them. 

9. On these findings, the learned trial 
Judge raised several Issues and found 
that the plaintiff has proved his adop- 
tion to defendant 1 as a son to her hus- 
band Krishnaji. that there was partition 
during the lifetime of Venkata Rao. be- 
tween Venkata Rao on the one hand 
and Swam! Rao and Bheema Rao on the 
other, and. in that partition Ven- 
kata Rao got the two Rerision Survey 
Nos. 10 and 11 of Agadi village, as his 
share, and that these properties after 
Venkata Rao’s death were relinquished 
in favour of Krishnajl and the two sons 
of Bheema Rao by Jeevubai. the widow 
of Venicata Rao under document Ext. 
308. dated 28th hlarch 1898. Ee has also 
found that there was a subsequent parti- 
tion between the two branches of Kri- 
ehnaji and Bheema Rao and that. In that 
partition Krishnajl got to hb share 


three lands viz., Revn. Survey Nos. 186, 
200 and 225/2, and that Seetharam 
became the full owner of R S. Nos. 10/1, 
10/2 and .11 of Agadi village by parti- 
tion. He has also found that the defen- 
dants have proved that Krishnaji Swam! 
Rao had made an oral will in respect of 
the properties fallen to his share and 
that the plaintiff who was adopted sub- 
sequent to the will made by Krishnajl, 
and after his death. Is not entitled to 
claim those properties. We do not think 
it necessary to state his findings on other 
issues. As a result of his findings be dis- 
missed the plaintiffs suit in so far as it 
related to the recovery of the suit pro- 
perties, and it Is against the decree dis- 
missing his suit that the present 
appeal has been filed by the plalntiil 

10. The finding that plaintiff has been 
duly adopted as a son to Krishnaji is not 
challenged in this appeal by the learned 
counsel tot ibe respondents. Therefor# 
the learned counsel for the appellants 
had made only two submissions. They 
are, firstly as to Revision Survey Nos. 
lO/l. 10/2 and 11. It is contend^ that 
Krishnaji, his adoptive father had one- 
half share In them and he Is. therefore, 
entitled to claim that share; and second- 
ly. as to the other three survey num- 
bers, stated to be disposed of by Kri- 
shnaji by his oral will, it is submltt^ 
that the alleged oral will said to .have 
been made by Krishnajl is not proved 
In accordance with law. and even assum- 
ing that the oral will is proved, the same 
Is invalid and the disp^tion made by 
sudi an oral will cannot affect the plain- 
tiffs right to claim the properties of bis 
adoptive father. 

IL The argument Is that plaintiff, be- 
ing the adopted son of Krishnaji must 
be deemed to be in existence as on the 
date of death of Krishnaji by virtue of 
the doctrine of 'relation badd, and If he 
was in existence as on ^e date of 
death of Krishnaji. then airy will made 
Krishnajl becomes invalid, and the 
dispositions made by such ^rill canned 
take effect; the properties still remain 
tte properties of Krishnajl, Therefore^ 
Jeevan Rao the legatee or his son Seetha- 
rara would not get any title to the pro- 
perties. and consequently the Renees 
from Seetharam also do not get any 
title thereto and, thetelore, they are 
not entitled to re main in possession; the 
plaintiff is. therefore, entitled to recover 
possession of those properties from them. 
It is oa these two contentions, sub- 
mitted, that the decree made by the 
brial court cannot be sustained and must 
be set aside. 

12. We win now proceed to examine 
those two submissions. We will first con- 
sider pUdntiffs claim In relation to revl- 
rion survey Nos. 10/1, 10/2 and 11 of the 
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Agadi village not covered by the wilL 
Out of the three properties, two proper- 
ties viz., revision survey Nos. 10/1 and 
11 are now fotind to he in possession of 
defendant 3, and defendant 4 is in pos- 
session of tile other revision survey 
No. 10/2. 


13. It is the plaintiff’s case that since 
these properties taken by Venkata Rao 
on partition came back to the family 
consisting of Krishnaji and the two sons 
of Bheema Rao, and since they are not 
disposed of by the will of Krishnaji, he 
is entitled to claim one-half share in 
them. The trial court accepted plaintiffs 
case and found that, in the earlier parti- 
tion, Venkata Rao alone separated him- 
self and took two Revn. S. Nos. 10 and 
11 of Agadi village as his share in the 
family properties. This finding is . not 
challenged before us. It is also not ms- 
puted before us that Jeevu Bai the widow 
of Venkata Rao. has relinquished by 

308 the two revision survey numbers in 
favour of Krishna ji and the two sons of 
Bheema Rao and that it was a valid sot- 
render It is. therefore, contended for me 
plaintiff that since mese two properties 
ram p back to the family consi^ng of 
two branches i.e.. of Knshnaji and 
Bheema Rao. Krishnaji was entitled to 
one-haH share, and me plamtiff cla^s 
that one-half share of the adoptive 
famer Krishnaji. If mere is nothing else, 
perhaps mere would be some justifica- 
tion for plaintiffs claim to one-half 
share in these properties. 

14, But it is to be remembered tl^ 
after me properties were relinquished ^ 
Jeevubai in favour of Krishnaji and me 
two sons of Bheema RaO;_ mere was a 
partition between Krishnaji and^ me two 
sons of Bheema Rao. 'This fact is not in 
controversy. Then we have to see wnat 
properties fall to me share of KnshMji 
in mat partition which, as we gam^ 
from Ext. 309. must have taken place in 
about me year 1900. Ext. 309 furnishes 
material evidence to show what were 
me properties which fell to me share of 
Krishnajee in me partition between Kri- 
shna jee and me two sons of Bheema Rao. 
This document mentions me number of 
properties which fell to me share of Kn- 
shnaji in several villages; it mentions 
only three- revision survey Nos. viz.. 
186. 200 and 225 of Agadi village M 
having fallen to his share. Thus it is 
clear mat me omer three lands did not 
faU to his share. The omisaon to men- 
tion mese survey numbers in which the 
plaintiff claims one-half share clearly 
leads to that conclusion. No evidence 
has been led by me plaintiff to show 
that Krishnaji had any interest in those 
properties. There is evidence to show 
mat Seetharam has dealt with mose pro- 
perties as his own. and me revenue 
record also shows that mose properties 


were standing in his name. Therefore it 
IS dear to us from Ext. 309 mat Kri- 
s^aji had no interest in mose proper- 
ties. If so, how Seemaram got mose pro- 
perti^ and sold mem, is not a material 
question mat requires to be consider- 
ed. 

15, That being so, we hold agreeing 
with me conclusion reached by me trial 
court, mat me plaintiff’s claim to one- 
half share in mese survey numbers must 
fail. 

_ 16. Now, we will consider me plain- 
tiff’s claim to other properties covered 
by Krishnaji’s will The first question 
to be considered is whemer me oral wtiJ 
alleged to have been made by Krishnaji 
is proved. Relying on me decisions in 
Venkat Rao v. Namdeo, AIR 1931 PC 
285, Mahabir Prasad v. Mustafa Hussain, 
AIR 1937 PC 174 and Mt. Izhar Fatma 
Bibi V. Mt. Ansar Fatma Bibi. AIR 1939 
AH 348, me learned counsel submits that 
me onus of establishing an oral will is 
always a very heavy one and that it 
must be proved with utmost precision 
and wim every circumstance of time 
and place. It is, mere fore, me duty of 
me court to see wim me greatest care, 
whemer, by me words used by me 
testator, he intended to create a wilL 
He further states that me Court must 
not forget mat where an oral will has 
been set up by any party, men it will 
be the duty of me person founding his 
claim on the oral will to prove me exact 
words used by me testator. The learn- 
ed counsel, merefore, asks us to apply 
me principles stated by mese decisions 
and see whemer the alleged will said to 
have been made by Krishnaji is proved. 

17. ’The defendants’ case mat Krish- 
naji made an oral will, is essentially 
based on me statement appearing in 
Ex. 309, a document executed by Kri- 
shnabai, widow of Krishnaji, in me year 
1904. That document is executed in 
favour of Seemaram, son of Jeevan Rao, 
minor by his guardian, his momer Yamu- 
nabai. The document is executed in Kan- 
nada language, and we would like to 
extract the relevant portion in mat 
document relating to me oral will: /After 
reproducing me extract in "Kannada” 
script his Lordship proceeded). _ 

The official tr ansla tion of this portion 
is as follows: 

"Before his deam my said husband 
instructed mat me below described pro- 
perty belonging to him should not be 
vested, mat it should be given to your 
father Jeevan- Rao for managing me 
same perpetually from generation to 
generation and mat I should maintain 
myself wim me said properties during 
my lifetime, and a few days mereafter 
he died. . . A.ccording to me desire of 
my husband and as instructed to me I 
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have hereby made you the owner of the 
below described property.” 

18. Relying on the words quoted 
above, it is contended by the learnM 
counsel for the defendants that it is 
very clear from these words that Kn- 
shnaji did make an oral will bequeath- 
ing his properties to Jeevan Rao and 
fu^er directing his wife _ to enjoy the 
properties during her lifetime. The» 
words, according to him, clearly indi- 
cate the testamentary dedre of Kil- 
shnaji to bequeath the properties to 
Jeevan Rao, and it is in accordance with 
his desire that Krishnabai executed this 
document. These words, it is submitted, 
are sufficiently dear to indicate that 
Krishnaji did intend to create a wilL 

19. The question therefore, is whe- 
ther from the above redtals in Ex. 309 
it can be held that Krishnaji made a 

win 

20. The expresaon 'will' has been de- 
fined in the Indian Succession Act,, 1925, 
as a legal dedaration of the intention of 
the testator with respect to his property 
which he dedres to be carried out after 
bJa deatii. 

21. Mr. V. Krishnamurthy. appearing 
for the respondents, while admitting the 
correctness of the propositions of law 
stat^ in the three deddoos dted above 
sul^ts, drawing our attention to the 
definition of ‘will', stated above, that 
though we do not get the exact words 
used 1^ the testator, yet the document 
dearly expresses the Intention of Kri- 
shnajl to bequeath Ids properties to 
Jeevan Rao. Be further submits that the 
words Cjfldter reproducing the words in 
Kannada s^pi, his Lorddiip proceeded), 
are dear enough to suggest that Kri- 
shnaji did Intend to create a will and 
that Krishnabai executed that document 
in accordance with the desire and com- 
mand of her husband. The will, he aay^ 
Is a simple one in that, all that Kri- 
shnaji intended was to bequeath his 
property to Jeevan Rao and that his wife 
K^hnabd should enjoy those properties 
till her death, there is no ambiguity in 
these words; and therefore the recitals 
in that document dearly indicate that 
Krishnaji did make a wilL 

22. There are two drcmnstances why 
we should come to the conclusion that 
Krishnaji made a will; the first is that 
alter the death of Krishnaji, Krishnabai, 
bis widow would inherit those proper- 
ties whiti she was competent to case 
of necessity to alienate. Thus the estate 
whidx she would obtain on her hmband’a 
death would give her a larger interest 
to the properties, but by executing this 
document Ext. 309. she curtailed her 
rights, accepting the position of having 
lesser ar»^ more limited right to enj <7 


Uiose properties imder the wilt There Is 
no reason why she should have curtdl- 
ed her rights unless her husband had 
really intended to create a -vrilL It ap- 
pears to us that she, as a faithful Hindu 
widow, has carried out her husband’s 
desire by executing this document. The 
document is really against her pecuniary 
Interest, and normally no person is ex- 
pected to act against his or her interest; 
further we have not been shown any cir- 
cumstances or any evidence on record 
to find that she was acting under the 
influence of somebody either within the 
family or outside. The only persons who 
constituted the original family , who 
were living then, were lady Kri- 
sbnabai, the only male member Seetha- 
ram. a minor, and his mother Yamuna- 
bai. Therefore In our view. Krishnabai, 
executed this document only in accord- 
ance with the testamentary desire of her 
husband Krishnaji intending to bequeath 
his properties to Jeevan Rao. Unfortuna- 
tely, Krishnabai is dead and her evi- 
dence is not available to us. 

23. Further, that the recitals in Ext 
309 are true Is evidenced fn^ some ol 
the documents produced to the casesucib 
as Exhibits 15. 19 and 25 which indicate 
that there was a division of the family 
properties among the second and third 
branches of the family and the fact that 
there was such a division is stated to this 
document. 

24. It is to be seen that in eadi of the 
cases referred to by the learned counsel 
for the appellant, the will relied upor 
was held not proved on the evidence to 
the case. In AIR 1931 PC 285. the will 
was a fairly complicated one and on the 
evidence their liOrd^ps held thal 
the testator lacked the testament- 
ary capacity to create a will and 
therefore the will ‘was held not proved. 
In AIR 1937 P. C. 174. it was found that 
there was complete absence of detailed 
instructions as to the provisions of the 
proposed wakf, and to view of the exis- 
tence of other circumstances, their Lord- 
ships came to the conclusion that tl» 
oral will set up was not proved. In AIR 
1939 All 348. their Lord^ps stated that 
they were not called upon to dedde as 
to whether there was an oral will or not 
but stated that if they were to find as 
to whether on the evidence an oral will 
had been established, they, on the prin- 
ciple stated to AIR 1937 P. C. 174, 
woixld be compelled to come to the con- 
dusion that an oral will of the entire 
estate had not been established. There- 
fore, it is obvious from a perusal of the 
three decisions, on which reliance has 
been placed by the learned counsel for 
the appellant that on the facts, their 
Lordships, while stating the law rating 
to the proof ol an oral will, found that 
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in each of these cases the mil set up a retrospective effect; whenever the ad- 

was not proved. option may be made there is no hiatus in 

. Me contmuity of the line. In fact as 

25. Therefore, agreemg mth the view Messrs. West and Buhler point out in 

taken by the trial comrt, we hold that their learned treatise on Hindu Law, the 
Krishnaji did make an oral wiU where- Hindu lawyers do not regard the male 

by he bequeathed his properties to line to be extinct or a Hindu to have 

Jeevan Eao. died without male issue imtil the death 

of the mdow renders the continuation of 

26. This then leads us to the consi- the line by adoption impossible.” 
deration of the question as to what is 

the effect of the pl ainti ff’s adoption on This has been accepted as a correct rule 

the disposition of the properties made by of Hindu law by courts in India and the 

Krishnaji by his wiU. (Paras. 27, 28 and Supreme Court in Srinivas Krishnarao 

29 were repetitions of the end portion of Kango v, Narayan Devji Kango AIK 

para. 24 and paras, 25 and 26 and since 1954 SC 379, while considering the 

omitted — Hd.) scope of the principle of relation back, 

quoted with approval the observation of 

29-A. It is argued by the learned coun- Ameer Ali J. in Pratapsingh’s case, ILR43 
sel for the appellant that the plaintiff. Bom 778 :fAIE 1918 PC 192) and has 
as the adopted son of Krishnaji gets all subsequently reaffirmed it in Krishna- 
the rights of an "aurasa” son and, by niurthi Vasudeorao v, Dhruwaraj, AIK 
virtue of the theory of relation back, he 3.962 SC 59. 
must be deemed to be in existence as 

on the date of the death of his adop- 32. The plaintiff as an adopted son 
tive father Krishnaji. If so, the will exe- would be entitled to claim the proper- 
cuted by Krishnaji becomes invalid and ties of his adoptive father Krishnaji, 
inoperative and the properties do not cannot be disputed, 
vest in the legatee; the properties still 

remain the properties of Krishnaji and 33. The extent and scope of the right 
the alienations of those properties inade of an adopted son to claim the proper- 
by Seetharam bemg mv^d are not bind- ties of his adoptive father has been 
ing on him and, therefore, he is entitl- clearly stated in Srinivas Kango’s case, 
ed to claim them as .the properties of AIR 1954 SC 379, as foUows: 
his adoptive father Krishnaji. 

". . . .the scope of the principle of 

30. Now, it is true that if Krishnaji relation back is clear. It applies only 

had no son bom to him, he was entiti- when the claim made by the adopted son 
ed to adopt one to continue his line. But relates to the estate of his adoptive 
If he dies without taking a boy in adop- father. Ihis estate may be definite and 
tion, then his widow may adopt a son ascertained as when he is the sole and 
to him. The law relating to the_ right absolute owner of the properties, or it 
of a widow to adopt a son prevailing in may be fluctuating as when he is a mem- 
the area from which this case comes, ber of a joint Hindu family, in which the 
is that the widow has an absolute right interest of the coparceners is liable to 
to adopt a son to her husband without increase by death or decrease by birth, 
his authority or the consent of his In either case, it is the interest of the 
sapindas. Krishnaji’s widow adopted the adoptive father which the adopted son is 
plaintiff and his adoption is held proved, declared entitled to take at the date of 
So he gets all the rights which Kri- his death ” 

shnaji’s aurasa son would have got. 

This principle has been also restated in 

31. The position of an adopted son of Krishnamurthi Vajsudeorao’s case, AIR 

a Hindu, as stated by Ameer Ali, _J. in 1962 SC 59. Therefore it is dear that 
Pratapsingh Shivasingh v. Agarsinghji what the plaintiff is entitled to claim is 
Eaisinghji, ILK 43 Bom 778: (AIR 1918 PC only the properties of his adoptive father 
192) is: or, as it is dated, the interest of his 

adoptive father in the properties as on 

". . . it is an explicit principle of the the date of his death. In the instant case, 
Hindu Law that an adopted son becomes Krishnaji <hed in the year 1900, and prior 
for all purposes, the son of his father, to it, he, by his will, bequeathm his pro- 
and that his rights unless curtailed by perties to Jeevan Rao. The plaintiff is 
express texts are in every respect the adopted in the year 1947 ie., 47 years 
same as those of a natural bom son. . . thereafter. Krishnaji, at the time of his 
Again, it is to be remembered that an ad- death, was the sole siurviving male mem- 
opted son is .the continuator of his ad- ber in the family consisting of himself 
optive father’s line exactly as an aurasa and his wife and, as stated before, he 
son, and that an adoption, so far as the prior to his death, disposed of his pro- 
continuity of the line is concerned, has perties by an oral will which is held 
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pro v ed The question then arises whether 
Krishnaji was corapet«it to dispose of Ms 
properties by will liat lakes us to the 
con^deration of the rights of a sole 
surviving coparcener to deal with the 
properties of the family. 

34. Mayne, in his treatise on 'Binda 
Law and Usage*. Seventh edition, at 
page 264, para 207, observes: 

**Where as adoption defeats the estate 
of a person who is lawfully in posses^ 
don, such holder if a male ha< the ordi- 
nary powers of alienation of a Hindu 
proprietor. No doubt he Is liable to be 
superseded; but, on the other hand, he 
never may be auper^ed It would be 
Intolerable that he ^ould be prevented 
from dealing with his own, on account 
of a contingency which may never hap- 
pen. When the contingency has happen- 
ed it would be most Inequitable that 
the purchaser ahould be deprived of 
rights which he obtained from one who, 
at the time, was perfectly competent to 
grant them." 

Kriahnajee, therefore, as the sole male 
member of the family was p^ectly 
competent to deal with the family pro- 
perties, being the sole and absolute 
owner of these properties. Now, it can- 
not be disputed that the rights of an 
adopted son spring into existence on the 
date of his adoption; but by the finan- 
cial theory of relation back, be !s consi- 
dered to be In existence as on the date 
of the death of his adoptive father and 
as stated in Pratapsin^'s case. IIJI 43 
Bom 778 :fAIR 1918 PC 192). the adop- 
tion. so far as the contlnuitv of 
line is concerned has a retrospec- 
tive effect; whenever the adoption 
may be made, there Is no hiatus 
in the continuity of the line. This 
fiction has been therefore introduced for 
the purpose of Introducing a new 
heir into the succession. It Is a 
wen known principle that succes- 
sion cannot remain in abeyance. There- 
fore. when the succession opens, the 
next heir will get It but if the 
widow of the last male holder takes 
a boy In adoption. then he, as the 
adopted son, beonnes the preferential 
heir and as such, would be enfitled to 
succeed his adoptive father displadng 
the widow and it Is. in this respect 
alone, that an adoption has a retrospec- 
tive effect which enables the adopted 
son to continue the line of his adoptive 
father. 


35. One of the consequences of the 
application of the theory of relation back 
Is that the adopted son as a preferential 
heir to his adoptive father would be en- 
titled to get the property of his adop- 
tive father divesting the intermediate or 


mean-bolder. Thus he may get the pro- 

K rty from the mean-holder Immedlate- 
, This may happen if the adoption is 
made by the widow of the last male- 
holder soon after his death. But, suppose 
the adoption is delayed, and Is made 
long after the death of the last male- 
holder. as in the instant case 47 years 
after his death, then what are the rights 
of the meanholder while In posse^on. 
to deal with the property? Ameer Ali J. 
in Pratapsingh's case, TT.R 43 Bom 778 
;{AIR 1918 PC 192), has answered that 
question by saying that '‘in such a case 
totally different considerations would 
arise.*’ This is what he says: 

"It may be that If the Hindu widow 
lies by for a considerable time and makes 
no adoption, and the property comes into 
the possession of some one who would 
take it in the absence of a son. natural 
or adopted, and such a person were to 
oeate rights in such property within 
his competence whlM in possession. In 
such a case totally different considera- 
tions would arise.” 

Thus it is clear that, even In such cases, 
the adopted son would not get the pro- 
perty divesting the person in possession 
Inunediately. without consideration <6! 
the rights created by the mean-holdei: 
We are not concerned. In the instant 
case, with the consideration of the rights 
created by a mean-holder but with the 
question of the competence of the sole 
surviving coparcener or sole male mem- 
ber of a Hindu Umily as an absolute 
owner to dispose of the family property 
by will. 

35. Can it be said that Krlshnajl had 
no competence to deal with the family 
properties as the sole male member 
merely because there was a possibility 
of his widow adopting a son to him? In 
our view. Krishnajis right to deal with 
his famDy properties as the sole male 
member was absolute and unimpaired 
and cannot be curtailed by the pi^bi- 
lity of a son being adopted to him 
by his widow, whlt^ may or may not 
happen. 


37. In Veeramma y. Sayamma. AIR 
1929 Mad 296: ILR 52 Mad 398. a simi- 
lar question arose. The facts of that 
case are that a father, a son and his 
(son’s) wife formed a Joint Hindu fami- 
ly, The son died on the 29th September 
1918 leaving behind him his widow, and 
authorising her to adopt a son to him. 
But. on the 3rd October 1918. the father 
disposed of the whole of the properties 
by a deed of settlement On the 22nd 
November 1918. the son's widow adopt- 
ed the plaintiff who Instituted a suit 
claiming one-half share in the suit pro- 
pertiw ag^t his grand-father. The 
question, therefore, was whether the 
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plaintiff receives practically nothing Le. 
he takes the properties subject to the 
settlement made on the 3rd October 
1918, or whether his adoption can relate 
back to the date of his adoptive father’s 
death viz., 29th September 1918 in order 
to defeat the grandfather’s settlement 
Hieir Lordships stated that 

"the theory of relation back has only 
to do with establishing a line of succes- 
sion to the adoptive father and in order 
to establish that line, it is necessary that 
certain intermediate holders should give 
way to the adopted son’s superior claims 
as that of a natural bom son of his 
adoptive father. He can. so to speak, 
insist on the property devolving in a 
direct line as far as possible, and it is 
in this connection and this alone that 
the docti^e of relation back is to be 
regarded.’’ 

Therefore, they held that the doctrine 
of relation back does not apply and' that 
the plaintiff must take the property sub- 
ject to the disposition by the grand- 
father, 

38. What are the rights of _ a sole 
surviving coparcener to deal with the 
family properties, came for considera- 
tion before the Privy Coimdl inAnant 
Bhikappa v. Shankar Ramachandra. AIR 
1943 PC 196. In that case, Keshav was 
the sole owner, and the question was, 
what was his right to deal with the pro- 
perty, and their Lordships, approving 
the decision in Veeranna’s case, AIR 1929 
Mad 296 stated at page 199: 

"Keshav’s right to deal with the fami- 
ly property as his own would not be 
impaired by the mere possibility of an 
adoption.” 

39. The dedsion in AIR 1943 PC 196 
has been approved by the Supreme 
Court in Srinivasa Kango’s case, AIR 
1954 SC 379 with the observation that 
"we are of opinion that the dedsion in 
AIR 1943 PC 196 so far as it relates to 
properties inherited from collaterals is 
not sound. . . .” This dedsion was re- 
affirmed by the Supreme Court in Kri- 
shnamurth^s case, AIR 1962 SC 59. 
Therefore, the prindple stated in Vee- 
ranna’s case, AIR 1929 Mad 296 that the 
disposition made is binding upon a son 
or grandson who was not in existence 
at the date of the disposition, is well 
established. 

40. However, what is contended by 
the learned counsel for the appellant is 
that, in the instant case, .Krishnaji sought 
to dispose of his properties by wiU, and 
a will as is well known, speaks after 
the death of the testator, liiat means, the 
dispositions made by the will take effect 
only as at the death of the testator. But 
since the plaintiff must be deemed to be 
in existence as on the date of the death 


of the adoptive father, the will becomes 
mv^d and the dispositions made by 
^ch Will cannot take effect. We may state 
here that we are not concerned in thig 
case with the alienations as such, and, 
therefore, what is the effect of the obser- 
vations of the Supreme Court in Srini- 
vasa Kango's case, AIR 1954 SC 379 that 
"When an adoption is made by a 
widow of either a coparcener or a sepa- 
rated member, then the right of the 
adopted son to claim properties as on 
of the death of the adoptive 
father by reason of the theory of rela- 
tion back is subject to the limitation 
that alienations made prior to the date 
of adoption are binding on him, if they 
were for purposes binding on the estate” 
and whether these observations hold 
good even in cases of alienations made 
by a sole surviving coparcener, do not 
arise for consideration in this case and, 
therefore, we do not propose to exa- 
mine that question. In this case, what 
we ^e concerned with is whether Kri- 
shnaji, as the sole male member of the 
family, was competent to dispose of the 
property by will His competence, as the 
sole surviving male holder in a Hindu 
family, to deal with the family proper- 
ties in any way he likes, cannot be dis- 
puted, The only question, is whether the 
plaintiff, as an adopted son. who is 
sometimes described as a posthumous son, 
or a son to be in the womb, and, there- 
fore, to be in existence as on tbe date 
of death of his adoptive father, by vir- 
tue of the theory of relation back, is 
entitled to claim the properties disposed 
of by will by his adoptive father, treat- 
ing the will as invalid, or whether he 
tak^ the properties subject to the dis- 

E ositions made by his adoptive father 
y his will 

41. Such a question arose before the 
Judicial Committee of the Privy Council 
in Krishnamurthi Ayyar v. Krishna- 
murthi Ayyar, AIR 1927 PC 139, and 
Viscount Dimedin, who delivered the 
judgment, observed "that it is not pos- 
sible to reconcile all the decisions, and 
still less the reasons on which they have 
been based”. However, his Lordship exa- 
mined the matter on principle and stat- 
ed — 

"When a disposition is made inter 
vivos by one who has full powers over 
property luider which a portion of that 
property is carried away, it is clear that 
no rights of a son who is subsequently 
adopted can affect that portion which 
is disposed of. 'The same is true when 
the disposition is by will and the adop- 
tion is subsequently made by a widow 
who has been given power to adopt. (In 
this case, the question of giving power 
to adopt does not arise.) For tbe will 
speaks as at the death of the testator, and 
tbe property is carried away before the 
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adoption takes place. But it is quite dil- 
ferent when tlie adoption is antecedent 
to the date at which the disposition is 
meant to take effect. The rights whiA 
flow from adoption are immediate and 
the dispoation. if given effect to. is 
incontistent with th^e rights and can- 
not of itself via propria affect them. 

Thus it is quite clear from the decision 
that it is competent for a sole su^ving 
coparcener to dispose of properties 
will, and the subsequently adopted son 
has to take the estate subiect to the dis- 
positions made by will. But, In ease the 
adoption is made before the dispositions 
take effect, i.e., before the death of the 
testator, then tiie adopted son’s right 
comes into ezirtence immediately on bis 
adoption, and he being in existence, the 
dispositions made by will cannot take ef- 
fect and the righte of the adopted son 
cannot be defeated becaiise such vesting 
is inconsistent with the right of an adopt- 
ed son who is entitled to claim the proper- 
ties of his adoptive father. In the instant 
case, the testator died in the year 1900, 
and the adoption has been made 47 years 
thereafter. Thus, as on the date of death 
of Krishnaji. the adopted son was not 
in existence, but it la only by a fiction 
of law, he is cooridered to be in exist* 
race as on the date of death of his adop- 
tive father, and that too, only for the 
purpose of the continuation of the line, 
iherefore the vesting which has become 
complete as on the date of Rrishnajl’a 
death In the year 1900. cannot be (fis- 
placed by the plaintiff who has been 
adopted subsequent to his death. 

42. Subsequent to the decision In 
Krishnamiulhi Ayy&t'a case, AIR 1927 
PC 139, such a question arose for oon- 
dderation in several High Courts In 
India. The first case in which Krishna- 
murthi Ayyar’s case came for considera- 
tion amongst the cases dted before us. 
Is Erram Reddy v. Maram Reddy Lak- 
shmlnarayana. AIR 1928 lifod 271. 
that case also, the properties were dis- 
posed of by will prior to the defendant’s 
adoption, and the question was whether 
the defendant, who Is the adonted son. 
has, by that adoption, acquired a ri^t 
to his adoptive father’s estate. Srinivasa 
Aiyangar, J. in the course of his judg- 
ment, observed: 

'301 there can be no doubt whatever 
that on the principle of the thing it can- 
not be that a person who is the full 
and absolute owner at the moment of 
his death cannot validly dispose of his 
property by will merely became he has 
given permission to his widow to make 
an adoption. Their Lordships, In view of 
the theory of the adoption of a son by 
the widow to her deceased husband 
relating back to the time of death of 
the person to whom the adoption is made 


bdng only a legal fiction and of the fact 
that such adoption is only a subsequent 
legal act, have in clear and indubitable 
terms laid it down that in such cases the 
will must take effect" 

And the court, relying on the decision of 
the Privy Coundl in Krishnamtirthy 
Ayyar’s case, AHl 1927 PC 139, nega- 
tived the adopted son’s claim holding 
that the disporition in favour of the ap- 
pellant woitid not be displaced by the 
subsequent adoption of a son, for it 
became vested in her at the death of the 
testator. 

43. Again, a similar question arose in 

the High Court in Kumari 

Devi V. Raja of Vljayanagaram, AIR 
1954 Mad 19. The contention was that on 
the adop^on of Chlttibabu by Alak 
Rajeswari, the will of Ananda Gaja- 

pathi became invalid by the application 
of the doctrine of relation back and, 
therefore, the only title vdiich Chlttibabu 
had was his title by virtue of the adop- 
tion. The learned Chief Justice Raja- 

mannay described this contention as 

^ovel’ being 'opposed to the principles 
laid down by the Privy Cotmcil’ and, 
observing that 'much time need not be 
spent in disposing of this contention’, 
dismissed the contention, quoting the - 
observations of the Privy Coundl In Elri- 
abnamurthi Ayyaris case, AIR 1927 PC 
1139. 

44. A similar question . had arisen In 
other High Courts (vide; Sashl Hantha 
V. Promode Chandra. AIR 1932 Cal 600 
at p. 606; Udhao Sambh v, Bhaskar 
Jaikrishna. AIR 1946 Hag 203; Bhimaii 
Rrishnarao v. Hanamantzno VInayak 
Vithalbhai Gokalbhai v. Shlvabhai Dbori- 
bhai. and Narayan v. Fadmanabb, AIR 
1930 Bom 271, 289 and 319 respectivdy; 
and D. T.alc.shmina,^gTm^a]Ti y. Gaiimel- 
la Rajeswari. AIR 1955 Andhra 278, and 
In all of them such a contention was 
negatived relying upon the decision of 
the Privy Coiindl in Krlshnamurthi 
Ayyar’s case, AIR 1927 PC 139. 

45. Therefore; In our view, the con- 
tention of the learned counsel for the 
appellant that the will made by K^hna- 
ji becomes invalid and the disposi- 
tions made by it cannot take effect, and 
the plaintiff, as the adopted son, by vir- 
tue of the theory of relation back, is en- 
titled to claim the properties of his 
adoptive father, disposed of by will, 
cannot be accepted. We. therefore, bold 
that the dispositions made by Krishnaji 
by his will are valid and vert his pro- 
perties in the legatee and the plain tiff 
takes the properties by his adoptive 
father Krishnaji subject to the disposi- 
tions made by him by fais will. 

46. Thus the two submissions made 
m behalf of the plaintiff-appellant laiL 
We, therefore, confirm th^ decree made 
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by the trial court and dismiss the ap- 
peal with costs. 

BDB/D.V.C. Appeal dismissed. 


AIR 1969 MYSORE 73 (V 56 C 16) 

B. M. KALAGATE, J. 

Shivadas Subrao & Co. and another. 
Petitioners v. V. D. Divekar and another. 
Respondents. 

Civil Revn. Petn. No. 570 of 1967, D/- 
5-6-1968, against order of Civil J., Hubli, 
D/- 22-8-66. 


(A) CivU P. C. (1908), O. 21, R. 94 — 
Grant of sale certificate — Property 
purchased in auction by deceased partner 
on behalf of firm — Certificate can be 
issued to legal representative of the 
deceased partner. AIR 1938 All 471, Diss. 


from. 

What Rule 94 requires is that the court 
has to grant a certificate specifying the 
property sold and the name of_ the per- 
son who at the time of the sale is declar- 
ed to be the purchaser. The Rule does 
not specify to whom the certificate is to 
be issued. It also does not say that the 
court murt issue the certificate to any 
particular person. In other words, _ mere 
is no prohibition to issue the cert^cate 
to a person other than the purchaser. 
AIR 1955 Mad 461 and AIR 1936 Bom 
137 and (1899) ILR 24 Bom 120. ReL on; 
AIR 1938 All 471, Dissented from. 

(Para 8) 


respect of property 'A’ — Compromise 
decree passed in suit filed by surviving 
partner against widow of deceased part- 
ner m respect of firm’s property — 
Surviving partner agreeing to give up 
right in respect of property 'A’ — Suit 
in which compromise decree was passed 
must be held to have included property 
'A’ — (Hence such decree is exempted 
from registration under S. 17 (2) (vi) and 
is admissible in evidence in proceedings 
under O. 21, R. 94. AIR 1960 Pat 179, 
Rel. on. (Para 13) 

Cases Referred: Chronological Paras 
(1960) AIR 1960 Pat 179 (V 47) = 

1959 BLJR 653, Ramdas v. Jagar- 
nath Prasad 15 

(1956) 1956-1 Mad LJ 493=69 

Mad LW 542, Mohandas Vasudev 
V. Ramamoorthy 12 

(1955) AIR 1955 Mad 461 (V 42) = 
1955-2 Mad LJ 232, Sreenivasalu 
V. Nataraja 10, 12, 13 

(1946) AIR 1946 All 438 (V 33) = 

ILR (1946) All 788, Pokhpal Singh 
V. Kanhaiya Lai 10, 13 

(1938) AIR 1938 AH 471 (V 25) = 

1938 All LJ 625, Makhan 

Lai V. Baldeo Prasad 9, 10, 12, 13 
(1936) AIR 1936 Bom 137 (V 23) = 

38 Bom LR 104, Ganapati v. 
Subraya 10, 11, 12, 13 

(1899) ILR 24 Bom 120 = 1 Bom 
LR 645, Vinayak Narayan, 

In re 11, 13 

K. Vittal Rao, for Petitioners; K. S. 
Savanur, for Respondents. 


As there is nothing in Rule 94 to pr^ 
vent the Court from granting a certifi- 
cate to a legal representative of the auc- 
tion purchaser or an assignee from him, 
it is competent for the Court to issue a 
certificate to the legal representative of 
the deceased partner of a fum in respect 
of property purchased by him in auction 
on behalf of the firm. 

(Para 13) 

(B) Civil P. C. (1908), S. 11 and 0. 21 
R. 94 — Proceedings under 0. 21, R. 94 
started by surviving partner in respect 
of property purchased by deceased part- 
ner in name of firm — Surviving part- 
ner agreeing under compromise decree 
between himself and widow of deceased 
partner to give up his right in such pro- 
perty and agreeing to the continuance of 
proceedings under O. 21, R. 94 by widow 
of deceased partner — • His plfs iii 
such proceedings not to issue certificate 
to widow is not maintainable — Partner 
held estopped from raising such plea and 
further that such plea is barred by res 
judicata — (Evidence Act (1872), S. 115). 

(Para 14) 

(C) Registration Act (1908), S. 17 (2) 
(vi) — Proceedings under O. 21, R. 94, 
Civil P. C. for issue of sale certificate in 

HL/IL/D432/68 


ORDER: The question that arises for 
consideration in this revision petition is 
when a sale in execution has become 
absolute, whether the court can grant a 
certificate under Order XXI Rule 94 of 
the Code of Civil Procedure, to the re- 
presentative of the deceased purchaser? 
The facts leading to this question may 
briefly be stated as follows: 

Shivadas Subrao & Company, a register- 
ed firm consisted of two partners, R. C. 
Parekh, since deceased and Shivdas 
Subrao Matibetkar. Opponent No. 1 V. D. 
Divekar, was a debtor to the firm. The 
firm instituted a suit against him and 
obtained a decree for a sum of Rupees 
2,798-10-0 and in execution of that 
decree, bought his house bearing CTS. 
No. 445/2B in the City Survey Ward 
No. 1 of Hubli City for sale. R. G. 
Parekh the deceased partner purchased 
the house on 2-12-1952 on behalf of the 
firm. The Judgment-debtor applied to 
have the sale set aside; but that appli- 
cation was ciismissed and the sale became 
absolute on 9-12-1958. In the meanwhile 
oh 26-12-54 R. G. Parelih died. On 
13-11-1961, Shivdas Subrao, for himself 
and on b^alf of the firm made an ap- 
plication under Order XXI, R. 94 C.P.C. 
praying for the issue of a -sale certifi- 
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cate in the name of the decree-holders, 
the firm himself and Malatl Bai (Op- 
ponent No. 2) wife of deceased partner 
B. G. Parekh and if such a certificate 
cannot be granted, then it should be 
grant^ in the name of the firm and 
himself b^g a surviving partner. 

2. It is necessary to mention a few 
more facts in this context Shlvdas Sub- 
rao instituted Civil Suit No. 44 of 1962 
against Malati Bai and others for an in- 
junction restraining them from disturb- 
ing his possession and enjoyment of the 
property block No. 36 described as 
Mundgol property which was one of the 
properties belonging to the firm. It also 
appears from the record that opponent 
No. 2 Malati Bai had filed Civil Suit 
No. 89/64, (obviously, the year of the 
suit must be wrong) In respect of Mund- 
gol property against Shivdas Subrao. 
The parties arrived at a compromise in 
Civil Suit No. 44/1962 and a compro- 
mise decree was made on 18-7-1963 
which is marked as Exhibit 30 in the 
case. It was inter alia stated in the said 
compromise decree that the plaintiff 
Shi^^as Subrao and the defendant, name- 
ly opponent No. 2 Malati Bai had com- 
prortdsed about Mundgol property and 
that the plaintiff Shlvdas Subrao had 
given up his claim In respect of the pre- 
sent suit property, namely, CTS No. 455/ 
2BhiOW Survey Ward No. lofHubli 
City, and Malati Bai was stated to have 
become the absolute owner thereof and 
that she alone was entitled to continue 
this proceeding. It was also stated that 
Malafi Bai was directed to withdraw Civil 
Suit No. 89/64. It also appears from the 
record that In respect of the partnership 
business between Shivdas Subrao and 
Malati Bai’s busband R. G. Parekh. 
nothing was due to either parUes, Thus 
It wo^d appear fr om the terms of the 
compromise decree that the parties had 
once for all settled their disputes In 
relation to the partnership property. 


3. To the application made by Shlv- 
das Subrao under O. XXI. R. 94 CP.C. 
praying for the Issue of a sale certifi- 
cate. objections were filed on behalf of 
both the opponents, namely, V. D. Dive- 
kar whose property was brought to sale 
and Malati Bai. widow of the deceased 
partner R. G, Parekh, One of the con- 
tentions raised by hlalati Bai. opponent 
No. 2, was that the sale certificate should 
be issued in her name alone as SMvdas 
Subrao had agreed under the compromise 
decree in C. S. 44/62 that the diary pro- 
ceedings under the provisions of O. 21. 
Rule Civil Procedure Code should 
be continued by her alone In view of file 
fact that Shivdas Subrao had given up 
bis right In respect of the suit property. 


4. In view of the terms in the com- 
promise decree; the trial court took the 
view that Shlvdas Subrao wks not entitl- 


ed to continue the diary proceedings and 
ask for a sale certificate in the name of 
the firm himself and Malati Bai. widow 
of the deceased partner R. G. Parekh. 
The court held that Malati Bai alone was 
entitled to the Issue of a sale certificate 
in her favour, that the plea of Shlvdas 
Subrao that Malati Bai was not entitled 
to have the sale certificate in her name 
was barred by the principles of res 
judicata and estoppeL The court, there- 
fore, directed that the sale certificate 
be issued in favour of Malati B^ oppo- 
nent No. 2. It is the correctness of this 
order that is challenged in this revision 
petition by Mr K. Vlttal Rao, learned 
counsel for the petitioners. 

5. It was contended by Mr. Vlttal Rao 

that since the property In dilute had 
been purchased by one of the partners of 
the firm on behalf of the firm, it becomes 
the property of the firm, and therefore, 
the sale certificate should be Issued in 
name of the firm and its partners under 
Rule 94 of Order XXI of the Code of 
Civil Procedure. He contended that the 
Court below was. therefore, wrong la 
directing the issue of the sale certificate to 
Malati Bai and states that the said order 
is liable to be set aside. , 

6. I shall now proceed to examine the'- 
subznlsslens made by Mr. Vlttal Rao^ 
learned counsel for the petitioner. 

7. The relevant provision relating to 
the Issue of a sale certificate is rule M 
of Order XXI of the Cede of avil Pro- 
cedure which reads as follows 

94. Certificate to purchaser — 

Where sale of immoveable property 
has become absolute the court bHoII 
grant a certificate specifying the pro- 
perty sold and the name of the person 
who at the time of sale is declared to be 
the purchaser. Such certificate 
bear the date, the day on which the sale 
became absolute. 

Mr. Vlttal Rao contends that the pro- 
visions of Order 21. Rule 94. are manda- 
tory and that the court Is under a statu- 
tory obligation to grant a certificate to the 
purchaser of the property. 


8. What Rule 94 requires Is that the 
(»urt has to grant a certificate specifying 
the property sold and the name of the 
person who at the time of the sale is 
declared to be the purchaser. The Rule 
does not specify to whom the certificate 
Is to be issued. It also does not say that the 
com must issue the certificate to any 

e rtlcular person. In other words, there 
no prohibition to issue the certificate 
to a person other than the purchaser. 

9. However. Mr. Vittel Hao.In support' 
Of to contention, strongly relied on the 
in Makhan Lai v. Baldeo Prasad, 
1^1 court, there, on 

the facts, held that having regard to the 
provisions of Order 21, Rule 94. the 
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certificate- diotild be issued only in the 
name of the auction-purchaser or if he 
dies in the name of his legal representa- 
tive; but that the coml is incompetent 
to recognise any transfer or arrangements 
made by the auction purchaser with a 
third person. This decision, to a certain 
extent, supports Mr. Vittal Rao’s sub- 
mission. But, when the provisions of 
Rule 94 are carefully analysed, one would 
not find any support for this statement. 
The rule does not direct the court to 
issue a sale certificate to a particular 
person. All that is required under the 
Rule is that the coml has to specify the 
property and the person who is declared 
to be the purchaser. The rule also does 
not specifically state that the certificate 
should be issued in the name of the 
legal representative of the deceased pur- 
chaser. But, when the High Coml states 
that the certificate could be issued in the 
name of the legal representative in the 
event of the death of the purchaser, 
perhaps, I imagine, the court had in its 
mind the provisions of Section 146 of the 
Code of Civil Procedure. 

10. The above decision came up for 
consideration by the High Court of 
Madras in Sreenivasalu v. Nataraja, AIR 
1955 Mad 461. The question in that case was 
whether the sale certificate issued in the 
name of the auction purchaser was a 
valid certificate. One Balakrishna Iyer 
purchased the property. He stated that 
he purchased it on behalf of his wife 
RajammaL The contention urged was 
that since the actual bidder was Bala- 
krishna Iyer and not his wife, and, since 
no power of attorney or vakalath has been 
filed by Balakrishna Iyer on behalf of 
his wife, it should be taken that the 
bidder was really Balakrishna Iyer in his 
own capacity and not as his wife’s agent, 
and. therefore, the sale certificate should 
be issued in the name of Balakrishna 
Iyer. The High Court negatived these 
contentions and held that Bal^rishna 
Iyer was really the agent of his wife. 
Rajammal, and, therefore, the issue of 
the certificate in her favour was legaL 
Their Lordships, during the course of the 
Judgment, referred to -the decision in 
Makhan Lai’s case, AIR 1938 All 471 and 
also to the decision of the High Court of 
Bombay inGanapativ. Subraya, AIR 1936 
Bom 137, where it was held that when 
Order 21, Rule 94, C. P. C. does not state 
that the person who at the time of the 
sale is declared to be the , purchaser 
should alone be granted the sale certi- 
ficate, it can be issued to a represent- 
ative of the purchaser in accordance 
with the pro-visions of S. 146. C. P. C.. 
it also stated that there is nothing what- 
ever in the rule to prevent an assignee 
from the auction-purchaser appl-ying for 
the issue of the certificate nor to pre- 
vent the coml granting it to him. 


The High Court of Madras on a con- 
fflderation of the two decisions said that 
tile ™ore acceptable -view was that of 
Broonmeld J. in Ganapati’s case. AIR 
1936 Bom 137. Their Lordships further 
pointed out that the view taken in 
M^an Lai’s case, AIR 1938 All 471 
bad not been accepted by the very same 
court m its later decision in Pokhpal 
Singh y. Kanhaiya Lai, AIR 1946 AD 
438. where the High Court, after set- 
Mg out the facts, considered the conten- 
tion of the learned counsel for the ap- 
pellants that the court was bound by 
the provisions of R. 94 of O. 21 read 
with R 84 to issue the certificate in the 
name of the person declared to be the 
purchaser at the time of sale. The High 
Court did not accept that contention 
and pointed out that it may be that the 
order of the sales officer was irregular 
but as Kanhaiyalal is the person in 
whose name a certificate has been issu- 
ed his right to maintain the present ap- 
plication cannot be questioned. 


IL In the case in Re; Vina-yak Nara- 
yan, (1899) ILR 24 Bom 120, the IDgh 
Court of Bombay considered the provi- 
sions of Section 316. C. P. C. of the year 
1882 which correspond to R 94 of 0. 21 
C. P. C. and held that when a sale in 
execution has become absolute, the 
Court can, under Section 316, C. P. C., 
grant _ the sale certificate to the repre- 
sentative of a deceased purchaser. Referr- 
ing to Section 316, C. P. C., Jenkins C. J. 
observed during the course of the judg- 
ment— 

". . . .the_ section itself creates no dif- 
ficulty; it is, so far as we can see, cal- 
lous as to whether the purchaser is aDve 
or dead; it wants him neither as appli- 
cant nor recipient . . . 

Reading, then, the section in its strict- 
est sense, we find in it nothing to for- 
bid or to prevent the grant of a certi- 
ficate under the circumstances of this 
case. . . .” 

As I have pointed out earher, in Gana- 
pati’s case, AIR 1936 Bom 137 Broom- 
field, J. after considering the pro-visions 
of O. 21, R 94 CPC took the -view that 
there was nothing whatever to prevent 
an assignee from the auction purchaser 
applying for the sale certificate, nor to 
prevent the court granting it to him. 

12. I may here also refer to a subse- 
quent decision of the High (^urt of 
Madras in Mohandas Vasudev v. Rama- 
moorthy, 1956-1 Mad LJ 493 where 
the learned Judge, while considering 
the scope of Order 21. Rule 94 CPC 
considered the decision of . fhe High 
Court of Allahabad in AIR 1938 AD 471 
and the earlier decision of the said 
court in AIR 1955 Mad 461 and observ- 
ed that it may be that in certain case? 
where the Court has issued the sale 
certificate in the name . of a transferee. 
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It may be only an irregularity and not 
an illegality, but that no court is botind 
to commit an irregularity at the request 
of the party, even by consent. His Lord- 
ship in that case did not agree with the 
view taken by Broomfield J. in AIR 
1936 Bom 137 and held that the sale 
certificate cannot be issued to a subse- 
quent transferee from the auction-pur- 
chaser. 

13. In my view, the decisions in (1899) 
ILR 24 Bom 120; AIR 1936 Bom 137. 
AIR 1955 Mad 461 and in Pokhpal 
Singh’s case, AIR 1946 All 438 are clear- 
ly in accord with the provirions of R- 94 
where there is nothing to prevent the 
coi:rt from granting a certificate to a 
legal representative of the auction-pur- 
chaser or an assignee from him, however, 
the view taken in these deidrions. Is, 
with respect, more preferable being less 
technical, than the ^ew taken by the 
decision in Makban Lai’s case, AIR 1938 
All 471. I, therefore, with respect, agree 
with the wew taken in these decirions 
in preference to the wew taken In 
Makhan Lai’s ease. AIR 1938 All 471. 
1 therefore hold that it Is competent for 
a court under the provirions of Rule 94 
of Order XXI of the Code of Civil Pro- 
cedure to issue a certificate to the legal 
representative of the deceased partner of 
the firm — in this case to Malatl Bal, the 
widow of the deceas^ partner of the 
tfirm, R. G. Rarekh. 

14. The next question to be consider- 
ed is whether Shivdas Subrao who was 
the second partner of the firm is also 
entitled to have the certificate in his 
name. Normally, if there was nothing 
else, he along with Malatl Bal would 
have been able to get a certificate. But 
in view of the compromise decree (Exhi- 
bit 30) made In C. S. 44/1962 wherein all 
the disputes relating to the firm's pro- 
perty between him and Malatl 
widow of the deceased partner R. G. 
Parrish were settled and Shivdas Subrao 
had given up his right In respert of the 
suit property and agreed that Malatl Bal 
should continue the proceedings started 
by him under Rule 94 of Order 21 it is 
not open to Shivdas to raise the plea that 
the sale certificate shoxild not be issued 
to Malatl Bal but should be i^ed to hi^ 
He, under the circumstances, m\ist be 
held to be estopped from raising any such 
plea which is also barred by the prinri- 
ples of res judicata. 

15. It was next urged by Mr. Vittal 
Rao for the petitioner that Exhibit 30 
which is -the compromise decree is fa- 
admisrible in evidence since it relates to 
the properties other than the suit pro- 
perty which is of the value of more than 
rupees one hundred and hence, it Is re- 
quired to be registered under Section 17 
(1) (b) of the Registration Act and 


it is not so registered, the court cannot 
give effect to it. The court below has 
taken the view — and In my opinion very 
rightly — that in the compromise decree 
InShivdas’s suit, he and the widow of the 
deceased partner Malti Bai had settled 
once for all the disputes relating to the 
partnership property, that Malati Bal 
had agreed to withdraw her suit which 
she had filed in relation to toe very pro- 
perty of toe firm and Shivdas had 
agreed in his suit to give up his rights 
in respect of the present suit property. 
Under such circumstances It miist be 
held that all the properties of toe firm, 
including toe suit property were by 
consent, treated to be the properties in 
Shivdas’s smt In which a compromise 
decree was made and therefore, such a 
decree does not require to be registered 
as it fftllo under Section 17 (2) (vi) of 
the Indian Registration Act In some- 
what similar drcumstances. the High 
Court of Patna in Ramdas v. Jagamath 
Prasad, AIR 1960 Pat 179 has held that 
suto a decree is not required to be regis- 
tered since it clearly falls under S. 17 
(2) (vi) of the Indlw Registration Act 
Therefore this plea of the learned coun- 
sel tor toe petitioners has to be reject- 
ed. 

1C. In toe result for the reasons 
stated above, I confirm the order made 

S r toe coiirt below and /Hgmtee revl« 
on petition with costs. 

BNP/D.V.C, Petition dismissed 


AIR 19B9 6IYSOBE 76 (V 56 C 17) 

A. B. SOMNATH IYER J. 

M. Ramachandra Rao, petitioner v, 
M. S. Kowsalya, Respondent 
Civil Revn. Petn. No. 18 of 1968, D/- 
1(M-196B, against order of Addl. Ciril J., 
Bangalore, D/- ia-12-1967. 

Hindu Marriage Act (1955), Ss. 24, 9— 
Application by husband for restitution of 
coiriugal rights under S. 9 — Husband 
directed to pay maintenance — Main- 
tenance falling in arrears — Court can 
stop further^ proceedings under S. 9 to 
enforce obedience to order of mainten- 
ance in its inherent power — Civil 
F. C. (1908), -S. 15L AIR 1961 Punj 42 & 
AIR 1962 Cal 88 and AIR 1983 bL F. 
259, Rcl. on. (Para 2) 

Cases Referred: ’ Chronological Paras 
ft963) AIR 1963 Madh Pra 259 
fV 50) - 1963 Jab LJ 474. 
Bhuneshwar Prasad v. Droota 
Bai 2 

a962) AIR 1962 Cal 88 (V 49) - 
65 Cal WN 786, Anita v. Birendra 
Chandra 2 


EL/lL/Z>436/68 
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(1961) AIR 1961 Punj 42 (V 48)= 

ILR (1960) 2 Punj 566, Malkan 

Rani v. Krishnan Kumar 2 

Yoga Narasimha, for Petitioner; B. L. 
Ramnathan, for Respondent. 

ORDER: This revision petition is pre- 
sented by a husband whose application 
for restitution of conjugal rights under 
section 9 of the Hindu Marriage Act was 
estopped by the Civil Judge when the 
husband committed default in the pay- 
ment of arrears of maintenance of 
Rs. 1,000/- payable to the wife under 
the order of the Court, 

2. Mr. Yoga Narasimha appearing for 
the husband contended that if the hus- 
band neglected to pay the arrears of 
maintenance all that was possible was 
the recovery of payment in execution 
proceedings and that the Civil Judge had 
no power to stop further proceedings in 
the matter relating to the application 
:for restitution of conjugal rights. I do 
not agree. When the Civil Judge made 
a direction that the husband shall pay 
the arrears of maintenance, it was his 
highest duty to insist upon obedience to 
that direction. If there was disobedience 
he had inherent power to stop further 
proceedings which were commenced by 
the husband. That was the view taken 
in Malkan Rani v. Krishnan Kumar, 
AIR 1961 Pimj 42, Anita v. Birendra 
Chandra, AIR 1962 Cal 88 and Bhunesh- 
war Prasad v. Dropta Bai, AIR 1963 
Madh Pra 259, and with the emmcia- 
tion made in these decisions I respect- 
fully agree. 

3. So, I dismiss this revision petition 
with costs. 

BDB/D.y.C. Revision dismissed. 


AIR 1969 MYSORE 77 (V 56 C 18) 

A. NARAYANA PAI, J. 

D. V. Shindagi, Petitioner v. Saras- 
watibai and others. Respondents. 

Civil Revn.Petn. No. 502 of 1967, (with 
L A, n for restoration), D/- 30-7-68, 
against order of Munsiff, Haveii, D/- 3- 
12-1965. 

Civil P. C. (1908), S. 115 — Nature of 
order made in Revision — Extent of 
Court’s powers, AIR 1945 Mad 103, 
Dissented. 

The exercise of the power of revision 
under section 115 of the Code of Civil 
Procedure is intended to subserve prin- 
ciples of justice and shoidd a Coiut of 
justice, specially High , Court exercising 
the power xmder said section, feel that 
interests of justice do require that a 
matter disposed of for default should be 
reheard, then fetters cannot be placed 
on court’s power larger than those ex- 

IK/JK/D926/68 ! 


pressly mentioned in the section itselh 
AIR 1945 Mad 103, Dissent, from. 

(Para 3) 

Cases Referred: Chronological Paras 
(1945) AIR 1945 Mad 103 (V 32) = 

(1945) 1 Mad LJ 4, A Ramamurthy 
Iyer v, Meenakshi Simdarammal 2 


_H. B. Datar, for Petitioner; R. p, 
Hiremath, for Respondents. 

ORDER: When I disposed of the Civil 
Revision Petition by my order dated 
20th June 1968 whereby I set aside toe 
order of toe lower Court, Mr. Hire- 
math, toe learned counsel for toe res- 
pondents, was not present. He has made 
toe above application explaining the cir- 
cumstances of his absence and praying 
that he may be given a hearing after 
restoring toe revision petition, 

2. Though it was initially contended 
that I should apply the principles stat- 
ed by Byers, J, in toe case reported in 
A Ramamurthy Iyer v. Meenakshisim- 
darammal, AIR 1945 Mad 103 which are 
said to have been applied by another learn- 
ed Judge of this Court in some other mat- 
ters and hold that I have no power to 
restore a revision petition disposed of 
for default or in toe absence of coun- 
sel, the objection was not seriously pres- 
sed. I am also of toe opinion that toe 
statement about the absence (extent?) of 
the coiut’s power stated in such wide 
terms by Byers, J. cannot be accepted.- 
If in spite of toe fact that Section 115 
contains no express power for dismissal 
of a re-vision petition for default, 
Byers, J. could come to toe conclusion 
that that such power is included in the 
power to make such order as toe Court 
may deem fit, the logical conclusion 
from toe same premise should be or 
should have been that the said expres- 
sion is wide enough to confer upon the 
Court toe power to restore a dismissed 
matter or permit a rehearing. 

3. Apart from these technical consi- 
derations, toe exercise of toe power of 
revision xmder Section 115 of toe Code 
of Civil Procedture is intended to sub- 
serve principles of justice and should a 
Court of justice, specially High Court 
exercising toe power under said section, 
feel that interests of justice do require 
that a matter disposed of for default 
should be reheard, I do not think fet- 
ters can be placed on court’s power lar- 
ger than those expressly mentioned in 
the section itsell 


4. I have heard Mr. Hiremath on the 
merits of toe re-vision petition. He 
frankly stated toat so far as the recast- 
ing of issue No. 3 by toe lower Court 
is concerned, its opinion is not sustain- 
able. Only one matter in which he 
wanted me to take a different view than 
I had done on the last occasion is toat 
the document mentioned in the 2nd 
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Issue was In the nature of a promi^ry 
note and that, therefore, ^fting o* Jf*® 
biirden to the defendant on the 

- - - ••• ’ - execution thereof 


Panchaksharappa v. Betondng Officer 

InR Officer issuing election calendar — 
Mistake in calendar rendering the elec- 
tion illegal — New election calendar 
pnblished ^ Held, it was competent for 
Beturning Officer to issue fresh election 
calendar. (Para 37) 

Cases Referred: Chronological Paras 
(1957) AIR 1957 SC 304 (V 44)- 
1957 SCR 68. Chief Commr., 

Ajmer v. Radhay Shyam 40 

Kadidal Manjappa, for Petitioner; V.S. 
Malimath, Advocate-General, for Res- 
imndent. 

JUDGMENT: There is In the town of 
Haven in the district of Dharwar. a 
municipal council which was established 
under the provisions of the Bombay 
District Municipal Act. 1901. but is now 
governed by the Mysore Munidpalities 
Act. 1964 after it came Into force on 
May 7. 1964. But when the term of office 
of the sitting councillors of this muni- 
cipal council was about to expire, by the 
Mysore Local Authorities (Postponement 
of Elections and Continuance of Admin- 
istrators) Act. 1965 (Mysore Act XXIV 
of 1965) which came into force on 
November 18. 1965. the election of new 
councillors to the municipal counal . 
stood postponed during the period of the ^ 
emergency. This Act tmder which there 
was B postponement of elections, and 
which will be referred to as the Postpone- 


he had admitted the _ 

was correct and that, fi^erefore. I sho^d 
not have interfered ^th that part of the 
order of the Munsif. ^ 

5. After analysing the language 
ployed in the pleadings which Mr. Hir^ 
math read in extenso before me. I could 
not find sufficient material to support 
the statement ^at the plaintiff had niaae 
out or stated in categorical tema that 
the document referred to in the 2nd issue 
was indubitably a promissory note. 

6. I do not. therefore, find suffidmt 
reason to take a different view than tte 
view already taken by me In my order 
dated 20th June 1968. 

7. I, therefore, leave the said order 

as it is and Hi«rrnisfi the I. A. II. 
RSK/D.V.C. Order accor din g ly . 


AIR 1969 MYSORE 78 (V 56 C 19) 

A- R. SOMNATH IYER 
and AHMED AU KHAN. JJ. 

V Panchaksharappa. PetiUoner v. Re- 
turning Oflicer-cum-Tahsildar. Respon- 

‘*®Writ Petn. No. 1833/1968, D/- 26-e- 
1968. 


— Mvsore Mualcl- »«nt Act. was repealed by the • Mysore 
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Election of CouoclUors — Frwh rtertion mepeayng) Act. 1967 which will be 


can be held before vacancy occurs. 

Section 17 (2) does not forbid an ele^ 
tion under the provisions of the Muni- 
cipalities Art to a vacancy wWch Is like- 
ly to arise by efflux of time In the otiice 
of the councillors, before a vacant 
arises It would have been odd II it did. 
For. in that event, the term of oltice 
of the new councillors could not_ com- 
mence immediately after the expirv ox 
the term of office of the outgoing coun- 
cillors. although section 18 (1) savs It 
The normal feature of an election 
to a local authority or any other body 
is that it is conducted on the eve of the 
expirv of the term of the sitting mem- 
bers and at a reasonably antecedent point 
of time so that there Is no hiatus In 
municipal or other administration. The 
acceptance of the argument that the 
election of the new counallors should 
wait until the old coundUors cease to be 
members would lead to the incongroous 
otuation that when the old counallom 
vacate office, no new counallors who 
could take the place of the old coun- 
cillors would have been elected. 

(Paras 23 and 19) 
(B) Municipalities — Mysore Munici- 
palities (Election of Councillors) Rttles 
1965. Rule 8 — Ejections — Returo- 
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(Repealing) Act. 1967 which will i 
referred to as the Repealing Act in the 
course of this judgment and which came 
Into force on January 3. 1968. Clause 
(a) of the proviso to section 3 of the Re- 
pealing Art empowered Government to 
appoint by notification in respect of the 
concerned local authority, a date not 
later than one year from the date of 
the commencement of the Repealing Act 
as the date on which the term of office 
of the councillors of that local authority 
wbidi stood extended by section 3 of 
the Postponement Act shall expire. 

2. By a notification made by Gov- 
ernment under section 3 of the Repeal- 
ing Act published on April 29. 196& 
June 30, 1968 was the date prescribed 
for the expirv of the term of offi« 
of the municipal councillors of the 
^veri town municipal council. 

3. After the publication of that noti- 
fication the Tahsildar of Haveri who was 
also the Returning Officer concerned, 
issued a notice under Rule 8 of the 
Mysore Munidpalities (Election of Coun- 
cillors) Rules. 1965. made under Ss. 38 
and 323 of the Mysore Munldpalitiw 
Act, 1964. Through that notice he publish- 
ed a calendar in respect of the election of 
new councillors to the Haveri munld- 
p^ coundl in the vacandes which 
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would arise on the expiry of the term 
of the sitting councillors on June 30, 
1968. That calendar of events annoimced 
the particulars referred to in clauses (a) 
and (c) of R 8 (1) of those rules. Clause 
(c) of that rule required the Return- 
ing Officer to specify the last date for 
making nominations. That clause provi- 
des that that last date for making nomi- 
nations shall be the seventh day after 
the date of publication of the notice, or 
calendar as it is called. It further provides 
that if that day is a public holiday the 
next succ^ding day which is not a 
public holiday should be specified as 
the last date for making nominations. 

4. That election calendar was issued 
by the Returning Officer on May 9, 1963 
and it was published in the gazette on 
May 13, 1968. Although clause (c) of 
rule 8 (1) does not say tMt an election 
calendar should be published in the 
gazette, it nevertheless refers to the date 
of publication from which the seventh 
day shall be the last date for making 
nominations. It is not disputed that the 
only publication of the election calendar 
imder the provisions of tl^ clause was 
the publication made in the gazette 
bearing the date May 13, 1968, 

5. So the seventh day after the date 

of the publication of the election calen- 
dar, which is also referred to as the 
notice, tmder Rule 8 (1) (c) was May 20, 
1968. But, by a mistake committed by the 
Returning Officer, May 21, 1968 was 

specified as the last date for making 
nominations. The election calendar also 
annoimced the various dates for the 
scrutiny of the nominations, for their 
withdrawal and the polling date. Wi^ 
these details we are not concerned in 
this writ petition. It is enough to state 
that June 17, 1968 was the date fixed 
for the poR 

6. In the counter-affidavit produced 
on behalf of the Returning Officer of 
which the deponent is the Returning 
Officer himself, he states that on May 
22, 1968, quite a long time before the 
date on which the polling had to take 
place, the concerned Deputy Commis- 
sioner pointed out to him that he_ had 
committed a mis take in the specifica- 
tion of the last date for nominations in 
the election calendar which he had pre- 
pared. He also states that on the dis- 
covery of this mistake he prepared 
another election calendar on May 22, 
1968 which was published in the gazette 
on May 25, 1968. This election calendar 
correctly specified Jime 1, 1968 as the 
last date for making nominations: that 
day was the seventh day after the date 
of the publication of the second calen- 
dar in the gazette. June 3, 1968 was the 
date fixed for scrutiny of nomination 
and June 5 was the date fixed for with- 
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drawal and June 27, 1968 was the date 
on which the poll had to take placa 

7. It should be mentioned here that 
under rule 27 the Returning Officer fix- 
ed when he prepared the first election 
c^endar the hours during which poll 
shaU be conducted, and this fixation is 
made on May 10, 1968. On May 23. 1968 
the. Returning Officer cancelled this 
rmtmcation for the obvious reason that 
that notification in his opinion had no 
longer any efficacy after the prepara- 
tion of the second election calendar by 
which a different date was fixed for the 
polL 

8. The petitioner before us challenges 
me validity of the second election calen- 
dar prepared by the Returning Officer 
as one prepared without competence. He 
asks fora mandamus to the Returning 
Officer that the election should be con- 
ducted in conformity with the first 
election calendar, and not under the 
second. 

9. Mr. Manjappa on behalf of the 
petitioner and Mr. Jagannatha Shetty ap- 
pearing for the petitioner in the compa- 
nion writ petition W. P, 1726 of 1968 in 
which a similar challenge is made to the 
second election calendar prepared by the 
Returning Officer, advanced the argu- 
ment that there is more than one rea- 
son for which we should say that the 
second election calendar was prepared 
without competence. The first submis- 
sion was that no election to the munici- 
pal council of Haveii could be conducted 
before toe expiry of the term of office of 
the sitting coimcillors which expires only 
on June 30, 1968. It was pointed out to us 
that the language of the relevant statu- 
te^ provisions of the Mysore Munidpa- 
Iities_ Act, 1964 does not authorise an 
election to a munidpal council until the 
term of the sitting councillors expires. It 
was therefore urged that the election 
now proposed to be held by the Return- 
ing Officer on June 27, 1968 even before 
the expiry of the term of the sitting 
councillors, was not in accordance with 
law. 

10. The second submission was that the 
Returning Officer had no competence to 
publish another election calendar in 
supersession of the first election calen- 
dar which he had prepared, and that 
such supersession of the old calendar 
was possible only in the exercise of the 
power vested by rule 71 in the Com- 
missioner or in the exercise of power 
created in Government by section 383 of 
the Munidpalities Act It .was also con- 
tended that the preparation of the 
second election calendar was actuated by 
a desire to assist certain persons who had 
not produced their nominations within 
the time fixed by the old calendar, and 
that those persons who were intended to 
be hdped in that way were those who 
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1!” j j xi.^»- ftn +>!(» eve oftlie authority shall be held, or il any such 

had cha^^^cir camp on election has commenced, but the poll has 

j _ taken place, the ele^ion sh^ not be 

completed; 

14. Clause (b) of thia sub-section 
which extended the term of sitting coun- 
cillors of such local authorities reads — 
'Hhe term or extended term of office 
of the councillors or members of the 
local authorities, who are in office on 
the date of commencement of this Act 
(and whose term or extended term will 
expire during toe period of operation of 
the Proclamation of Emergency), shall be 
deemed to be extended up to and inclu- 
sive of the last day on which the Pro- 
clamation of Emergency remains in ope- 
ration. 

Provided that after the expiry of the 
term of the said councillors or mem- 
bers of the local authorities as so ex- 
tended by this section they shall con- 
tinue in office until toe first meeting 
of the constituted local authority at 
which a quorum is present 


proposed electiorL 

11. The argument that there is ^ 
element of prematurity in toe 
election was constructed 
of section 17 of the Municipalities Act. 
1964 which reads — 

”17. General election of councillors— 
11 A general election of councillOT 
shall be held for the pur^se oi 
tuting a municipal coimdl for toe first 
time or after toe period for which m 
Administrator is appomted mder sec- 
tion 315 or after the period of superset 
sion under section .316. , „ , 

2) A general election shall also be 
held for toe purpose of filling the vacm- 
des arising by the efflux of tone in toe 
office of toe councillors. 

12. Sub-section (2) Is the statutory 
provirion under which the election now 
proposed to be held is autbons^ 
it was maintained on behalf of the peti- 
tioner that the general election autho^ 
ed by that sub-section caimot be held 
unless a vacancy am^ 
time in the office of the atting co^ 
dJlors. It was subrdtted that 


15. When the Postponement Act stood 
rep^ed by the enactment of the Re- 
pealing Act, Government became invest- 


Pos^nment Act toe term of office of ©d with the power to issue a notification 
«i#i Mttlnff councillors stood extended in- specifying the date on which such term 
Siflnitelv" during toe peroid of the emer- ©f office which stood extended under 
eenw and that the term so^ extended section 3 of the Postponement Act, shall 
to an md only on toe date toed expire. And it was In the exerdse of 
tw Government in the notification which this power that June SO, 1968 was spe- 
tw nromuleated under clause (a) of toe cified as the date on which the term of 
^wso to section 3 of toe Repealing Act sitting councillors of the Haveri munld- 


pToriso i- - 
whito reads: 

••(a) the term of 

cillors or members extend^ by section3 
of toe Act now repealed and of w 
Administrators appointed or contmu^ 
under section 4 or 5 of the ^d 
shall expire on suto date as toe State 


pal council shall expire. 

16 . It would be observed that cL (a) 
of the proviso to S. 3 of toe Repealing 
Act also provides that even after the 
expiry of toe term of office on June 36, 
1968 in that way, the sitting coimdllors 
shall continue in office until the first 


Government may notification In toe tneeting of toe munidpal coimcU duly 
official Gazette appoint in respect of reconstituted at which a quorum is pre- 
each local authority concerned which gent 
shall not be a date later than 
from the date of commencement oI uus 
Act; but the councillors or roempers^ or, 
as toe case may be, the Ato^utratora 
yhall continue in office until toe fim 
meeting of toe local authority didy re- 
constituted under the reliant Act. at 
whidi a quorum Is present 

13. Section 3 (1) (a) of the Postpone- 
ment Act which the Repealing Act re- 
pealed reads; . ... 

”3 (1) On toe commencement of this 
Act and during the continuance of toe 
operation of the Proclamation of Emer- 
gency, notwithstanding any judgment 
decree or order of any court or other 
authority or anything contained in any 
enactment by or under which any local 
authority Is constituted or established, or 
continued. — 

(a) no general election to. or election 
to fill any casual vacancy, in. any local 


17. The postulate constructed on the 
basis of the statutory provisions was that 
the vacancy to which section 17 (2) of 
toe Munidpal Act refers arises only on 
June 30, 1968, and that until there is a 
vacancy arising in that way by efflux of 
time no election to the munidpal coun- 
cil was possible. 

18. We do not agree. Sub-section (2) 
of section 17 of toe Munidpalities Act 
says no more than that a general elec- 
tion shall be held for the purpose of 
filling vacandes "arising by efflux of 
time in the office of the coimdllors.” It 
does not say that an election should not 
be held until after the efflux of time m 
the office of the coimdllors. What u 
does is to specify the purpose for whito 
the general election shall be held, and, 
that purpose is the filling of a vacancy 
ariring by efflux of time in the offi« 
of the councillors. It speaks only of the 
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purpose and does not prescribe the point 
of time at which election should be 
conducted. 

19. The normal featmre of an elec- 
tion to a local authority or any other 
body is that it is conducted on the eve 
of the expiry of the term of the sitting 
members and at a- reasonably antece- 
dent point of time so that there is no 
hiatus in mimicipal or other administra- 
tion. The acceptance of the argument 
that the election of the new councillors 
should wait imtil the old councillors 
cease to be members would lead to the 
incongruous situation that when the old 
councillors vacate office, no new coun- 
cillors who could take the place of the 
old coimcillors would have been elect- 
ed. 

20. We should not understand S. 17 
(2) of the Mimicipalities Act in such a 
way which would lead to an anomalous 
situation of that description. The scheme 
with r^ect to the election of new coun- 
cillors in place of the old, such as is dis- 
closed by the provisions of the Act makes 
it abundantly plain that the election of 
the new councillors should be so conduct- 
ed that the newly elected councillors 
step into the vacancies created in the 
offices of the old councillors when their 
term of office comes to an end. 

21. We should not accede to the argu- 
ment that there , should be a postpone- 
ment of the poll with respect to the 
election of the new councillors until 
after the old councillors vacate their 
officel That argument, in our opinion, 
cannot be sound. There is something in 
section 18 of the Mysore Municipalities 
Act which reinforces the view which we 
have taken. Sub-section (1) of that- sec- 
tion reads — 

"save as provided in sub-section (2), 
the teim of office of a councillor elect- 
ed at a general election and appointed 
under section 12 shall be four years, and 
shall commence on the date of publica- 
tion of their names under section 20 or 
immediately after the expiry of the 
term of office of the outgoing councillors 
or the period of appointment of an 
administrator under section 315_ of the 
period of supersession imder section 317, 
v/hichever is later;’’ 

22. Under the provisions of this sub- 
section, one of the points of time from 
which the term of a councillor com- 
mences is the date on which the term 
of office of the outgoing councillors ex- 
pires. If that date is later than , any of 
the other dates to which this sub-section 
refers, and if we accept the argument 
that till the vacancies arise wth the 
outgoing councillors vacating their office, 
there could be no election until they so 
vacate their office, the term of office 
of the new councillors who would not 
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have been elected, could not commence 
immediately after the expiry of the 
term of office of the outgoing council- 
ors, and, to that extent one part of sec- 
Hon 18 (1) would become unmeaning and 
have no efficacy. 

23. _ Section 17 (2) does not forbid, an 
election imder the provisions of the 
Municipalities Act to a vacancy which is 
hkely to arise by efflux of time in the 
office of the councillors, before a vacancy 
arises. It would have been odd if it dii 
^r, in that event, the term of office of 
■uie new councillors could not commence 
immediately after the expiry of the term 
of office of the outgoing councillors, al- 
though section 18 (1) says it can. 

24. The infirmity in the argument to 
the contrary is also displayed by the pro- 
visions of clause fa) of the proviso to 
section 3 of the Repealing Act. It wiU 
be remembered that that clause consists 
of two parts. The first part authorises 
Government by a notification to specify 
the date on which the term of office of 
the outgoing councillors will expire. By 
the second part it authorises the outgoing 
councillors whose term has so expired to 
continue in office until the first meeting 
of the reconstituted municipal council at 
which there is quorum. 

25. Section 17 (2) upon which the 
petitioner placed dependence says that a 
general election shall be held for the 
purpose of filling the vacancies arising 
by efflux of time in the office of the coun- 
cillors. The words "in the office of the 
councillors’’ with which this sub-section 

, concludes demonstrate that the vacancj 
to which a general election may be con- 
ducted is a vacancy arising by efflux of 
time in the office of the sitting coun- 
cillors. 

26. But under Section 3 of the Repeal- 
ing Act the office of the sitting councillors 
does not come to an end until there is 
a meeting of the reconstituted counciL 
So it becomes clear that on the inter- 
pretation pressed on us by Mr. Manjappa 
and Mr. Jagannatha Setty the election of 
the new councillors cannot be held until 
the office of the sitting councillors comes 
to an end, and, the office of a sitting 
councillor does not come to an end unless 
there is an election and thereafter a 
meeting of the reconstituted municipal 
council. The alarming consequences 
which so ensue are that the office of the 
sitting councillors never comes to an end, 
and. so there can be no election of the 
new councillors in their place. A construc- 
tion productive of such strange consequ- 
ence is plainly unacceptable. So we dis- 
miss the argument that the proposed 
election has any element of prematurity. 

27. At one stage it was suggested by 
Messrs. Jagannath Shetty and .Manjappa 
and by Mr. Santosh Hegde who presented 



A.LK 


82 Mys. Panchak^rappa v. Returning Officer 


his argument as an intervener that the 
efflux of time to which Section 17 (21 of 
the Municipalities Act refers is the efflux 
of time which comes into being after the 
expiry of the term, and that It does not 
refer to the efflux which comes Into 
being on the discontinuance of office 
when the first meeting of the reconsti- 
tuted body is conducted. 

28. We have already observed that 
this argument does not receive any 
support from the language of Section 
17 (2) which, as we have already observ- 
ed. refers to the "efflux of time in the 
office of the councillors." It does not 
refer to the efflux of time on the expiry 
of the term which was extended by Sec- 
tion 3 of the Postponement Act which 
would be delimited by a notification 
made by Government under Section 3 
of the Postponement Act The distinc- 
tion made on behalf of the petitioners 
between expiry of the term of office and 
the discontinuance of office when the 
first meeting of the reconstituted body 
is held is, in our opinion, groundless. 

29. The next point to which we 
should address ourselves is whether the 
Returning Officer had the competence 
to publish a new election calendar In 
place of the old. It was said that the 
Returning Officer was a statutory autho- 
rity who was bound to proceed with the 
election once he prepared his election 
calendar under Rule 8, and that the only 
process by which an election calendar 
to be prepared could be rescinded or dis- 
placed was that indicated by Section 383 
of the Municipalities Act or Rule 28 or 71 
of the Rules. 

30. Mr. Advocate General on the 
contrary suggested to us that the power 
to make a new calendar in supersession 
of the old. sprang from Rule 4 (3) and 
from Section 21 of the General Clauses 
Act read with Rule 2 (3). 

31. We do not think that R. 28 or 71 
or S. 383 of the Municipalities Act has 
any application to a case like the one 
before us. Rule 28 empowers the ad- 
journment of a poll in an emergency, 
and, this is not a case in which there 
w'as any such emeigency. Rule 71 
authorises the Commissioner to exercise 
powers of superintendence and control 
over elections for ensuring proper con- 
duct of elections and to make such 
orders as he may deem Ct for that 
purpose. 

32. Mr. Advocate General -presented 
the argument that even if this Rule had 
any applicatior^ there was an order made 
by the Divisional Commissioner under 
this rule so that the election might be 
held according to law. and in support of 
this submission he depended upon sn 
allegation in the affidavit of which the 
Returning Officer is the deponent, in 


which it is stated that he was told by 
the Deputy Commissioner that the 
Divisional Commissioner had asked him 
to point out to him the mistake commit- 
ted with respect to the specification •! 
the last date for nominations. 

33. It is not necessary for us in this 
case to spend any time over the consi- 
deration of the question whether Rule 
71 has any application for reasons to be 
presently stated. But before we do so we 
should observe that Section 383 of -the 
Municipalities Act to which there was 
an appeal by Mr. Manjappa during the 
course of his argument is really of ne 
assistance to hh^ Clauses (a) and (c) 
of sub-section fl) of that section on 
which Mr. Manjappa depended, respec- 
tively Buthonse Government to make an 
order for bringing the provisions of the 
Act into effective operation and for 
removal of difficulties arising in connec- 
tion with the "transition to the pro- 
visions of the Act." We do not think 
that there was any occasion for the exer- 
cise of any such power by Government 
In the present case. It was not neces- 
sary for Government to make any order 
for bringing the provisions of the Muni- 
cipalities Act into effective operation 
under clause (a) or for the removal of* 
difficuitv In connection with the transi- 
tion to the provisions of the. new Act 
under clause (c). 

34. The Municipalities Act. in respect 
of the matter with which we are con- 
cerned had effectively come Into opera- 
tion and there was no difficulty in con- 
nection with the transition. The real 
difficulty was that which emanated from 
the mistake committed by the Relum- 
ing Officer who prepared a calendar of 
events in contravention of rule 8 (1) (c) 
of the rules. That contravention con- 
sisted of the fact that he specified a 
wrong date as the last date on which 
nominations should be made. Instead of 
apecifying May 20. 1068 as the last date 
OR which nomination should be madc^ 
be specified May 21. 1968. 

35. Although at one stage it was sug- 
gested to us that the mistake committed 
by the Tahsildar was no more than a 
mere irregularity which did not lead to 
the nullification of the election calendar 
prepared by the Tahsildar. we do not 
think that we can accept that conten- 
tion. Rule 8 (U (c) which was made for 
that purpose contains an imperative 
direction that the seventh day from the 
date of the publication of the election 
calendar shall be the last day to be spe- 
cified in it within which nominations 
should be made, and, that was not what 
the calendar did. The Tahsildar specified 
the eighth day and not the seventh day, 
and it is admitted that the seventh day 
was not a public holiday. And so. the 
election c^endar. prepared by the Tab- 
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dldar was without the authority of law, 
since it was made in plain disobedience 
to the provisions of the rule. 

36. If that mistake was pointed out to 
him by the Deputy Commissioner as 
Stated by him in his affida\dt and that 
discovery was made in that way before 
the polling date, it was, in our opinion, 
the clear duty of the Tahsildar to pr^ 
pare a new calendar of events in 
supersession of the old which transgress- 
ed R. 8 (1) (c). and so, had no efficacy. Tne 
power to so arrest the cOTsequences of 
nis earlier mistake springs from the 
statutory duty to prepare a calendar in 
conformity with the rule which remains 
to be performed until one such is pre- 
pared. The suggestion that in that situa- 
tion the election should proceed only in 
adherence to the calendar which con- 
travened the rule carmot have the sup- 
port of reason. 

37. We are of the opinion that the 
Returning Officer in a situation like the 
one which is presented by this case, had 
clearly the power to supersede a calen- 
dar which is not in accordance with law 
and to substitute for it another which 
lls. 

38. In the view that we take it is not 

necessary for us to consider the 
ment constructed on sechon 21 of the 
General Clauses Act or on Rules 2 (3) and 
4 (3) of the rules. , - * 

39. Before concludmg we should pomt 
out that the prayer for a mandamus 
that the Returning Officer should con- 
duct the election under the old calen- 
dar and not under the new, do^ not fit 
into the argument advanced on behalf of 
the petitioner, as rightly pointed out by 
lir. Advocate General, that no Section 
to the council could be conducted until 
after the expiry of the term of the exist- 
ing councillors. Under the old calendar 
the date fixed for the poll was June 17. 
1968, and under the notification issu^ by 
Government under section 3 (a) of the 
Repealing Act the term of the existing 
councillors, even according to the argu- 
ment advanced before us. was to expire 
on June 30. 1968. That bemg so. the 
prayer for a mandamus that the 

Son should be conducted on June 17. 
1968 is no longer possible since that date 
has expired and since the prayer is m 
plain contradiction of the argunient as to 
the impermissibility of the election until 
after June 30, 1968. 


40. At one stage Mr._ Venkataranga 
Iyengar appearing as an intervener pre- 
sented an argument ftat the proposed 
election was not possible for another 
reason. Depending upon the pronounc^ 
ment made by the Supreme Court in 
Chief Commissioner. Ajmer v. Radhey 
Shyam, AIR 1957 SC 304. it was assert- 
ed that the proposed election should be 
pre<»drf by the preparation of an elec- 


toral roll, and that in respect of the elec- 
tion now proposed to be conducted there 
was no such preparation. This was not 
an argument advanced by Mr. Manjappa 
or Mr. Jagannatha Shetty who are con- 
cerned with the particular election to 
which this writ petition and Writ Petition 
No. 1726 of 1968 relate, and the person 
for whom Mr. Venkataranga Iyengar ap- 
pears in his own writ petition is not con- 
cerned with the election to the Haveri 
municipal council and his writ petition 
relates to an election to a Village Pan- 
chayat. 

41. At this stage Mr. Manjappa ap- 
pearing for the petitioner in this writ 
petition and Mr. Jagannatha Shetty 
appearing for the petitioner in W. P. 
No. 1726 of 1968 ask us to desist from 
making any pronouncement on this as- 
pect of the matter and intimate us that 
they do not press the argument based on 
the non-preparation of the electoral roll 
at this stage, and so, we refrain from 
investigating this matter further. 


42. What remains to be considered is 
the argument of mala fides. The affida- 
vit of the petitioner which makes the al- 
legation of mala fides is as obscure as 
it could be, and the only charge made 
by him is that the new election calendar 
was inspired by a desire to help certain 
persons who were supporting the opposi- 
tion to the municipal council but who 
had now changed their convictions and 
who had not filed nominations before the 
date fixed under the old calendar but 
could now find it possible to do so under 
the new. In the counter-affidavit pro- 
duced on behalf of the Tahsildar this 
charge is repudiated and there is no 
material on which we can reach the 
conclusion that there is any truth in this 
charge, and so, we repeal this argument 
of mala fides. 


43. Before concluding we wish to 
notice an argument which was advanc- 
ed at one stage by Mr. Santhosh Hegde 
as an intervener. His argument was that 
the case in which he appeared presents 
problems other than those which 
are presented by the case which we 
have now disposed of by this judgment. 
His submission was that the election in 
his case was conducted even before the 
publication of the notification by Gov- 
ernment under section 3 of the Repeal- 
ing Act. and that an election conduct- 
ed in that way was null and void. On 
that question it is not nece^ary for us 
to express any opinion in th^ case since 
that question does not arise in this wnt 
petition and in W. P. 1726 of 1968. 

44. What has been said so far en- 
sures the failure of this writ petition, 
and so, we dismiss it But we make no 
order as to costs. 

VGW/D.V.C. Petition dismissed. 
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B. M. KALAGATE, J. 
Pandharinath Gyanoba Rao. and 
others. Petitioners v. Manikrao Shamrao 
and others, Respondents. 

Election Petns. Nos. 17, 19 and 23 ol 
1967, D/- 17-7-1968. 

(A) Constitution of India, Art. 229 (b) 
— Representation of the People Act 
(1951), S. 100 (1) (d) (iv) — Representation 
of the People Act (1950), S. 30 — Electoral 
rolls — Correctness of — Cannot be chal- 
lenged in election petition under Art. 329 
(b) — Jurisdiction of High Court to try 
such issue Is barred under S. 30. 

As the electoral rolls are prepared 
under the provisions of R. P. Act of 
1950. it is obvious that the preparation 
of electoral rolls Is not one of the stages 
of election as contemplated by R. P. 
Act of 1951. Therefore, It is not open to 
challenge the legality or the correct- 
ness of the electoral rolls in the election 
petition presented under Article 329 (b) 
of the Constitution of India and that 
cannot constitute a ground to declare the 
election void under section 100 (1) (d) 
av) of the R P- Act of 1951. 

(Para 26) 

liforeover the petitioner, la view of 
section 30 of the 1950 Act, is barred 
from challenging the election of the res- 
pondent as void on the ground that the 
electoral rolls are incorrectly or fnvalidly 
prepared. (Para 30) 

(D) Represeatatioo of the People Act 
(1951), Ss. 62 (1), 100 (1) (d) (Hi) — Right 
to vote under S. 62 (1) •— Improper refu- 
sal of right ~ Is not a safficient ground 
under S. 100 (1) (d) (lii) to declare elec- 
tion void — Farther proof that election 
b materially affected thereby is neces- 
sary. 

Under eection 62 (1), every person who 
Is entered in ele^ral roll of any 
constituency shall be entitled to vote la 
that constituency. In other words. It coo- 
e right twr evury person «n/ros«? aame 
is entered In the electoral roll of a par- 
ticular constituency to vote In that con- 
stituency. But, in a case where there has 
been Improper refusal of vote. It cannot 
be said that there has been an infraction 
of any provision of the Act which by 
itself would be a ground lor declaring 
the election to be void. It is Incumbent 
on the petitioner who daims for declara- 
tion of the election of the respondents 
to be void on the ground that there has 
been an improper refusal of votes, to 
prove further that the result of the elec- 
tion has been materially affected and un- 
less he so proves by adducing proper 
evidence, he mxist AIR 1954 S. C. 
S20. Distinguished. Case law discussed. 
(Paras 55. S6) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 Orissa 75 (V 55)“ ' 

34 Cut LT 255, Kolaka Nil^anthan 
V. Ananta Ram Maji .47 

(1966) AIR 1966 SC 824 (V 53)“ f 
(1966) 2 SCR 664, Mahadeo v. • - 
Babu Udai Pratap Singh 49. 60 
(1965) 1965 (1) Mys LT 676“ILR 
(1964) Mys 781, K. Sreeramulu 
V. K. Deviah 9. 23 

(1964) AIR 1964 SC 1200 (V 51)“ 
(1964) 6 SCR 54, Jabbar Singh v. 
Genda Lai 97 

(1963) AIR 1963 SC 458 (V 50)“ 

(1963) 3 SCR 479, B. M. Rama- 
swamy v. B. M. Krishna Murlhy 9, 
14, 28. 29 

(1960) AIR 1960 SC 368 (V 47)“ 

1960 (2) SCR 289. S. M. Banerjee 
V. Sri Krishna Aggarval 62 

(1957) AIR 1957 SC 242 (V 44)“ 

1957 SCR 179. Surendra Nath 
Khosla V. S. Dallp Singh 99 

(1954) AIR 1954 SC 520 (V 41)“ 

1955 SCR 267, Durga Shankar 
Mehta v. Raghura] Singh 49. 50, 55, 
58. 03 

(1952) AIR 1952 SC 64 (V 39)“ 

1952 SCR 218, N. P. Ponnuswamy 
V. Returning Officer Namakkal 
Constituency 20. 23 


B. S. Paul. V. N. Patn. R. U. Goulay, 
P. B. S. Hiremath, A. Lakshmisagar and 
C. Bi. Balakrishna. for Petitioners; A. V. 
Albal, for Respondents. 


ICALAGATE, J: The common issues 
raised in all the three petitions, namely, 
E. P. 17. E. P, 19, and E. P. 23 of 1967 
and which were tried together are 
issues IV fa), (b) and fc) In E. P. 17 of 
2967 end issues Nos, II (a), (b) and fe) 
In E. P. 19 and 23 of 1067 respectively. 
Issue No. IV (a), (b) and (c) read as 
SoUows: 

IV. (a) Does the petlUoner prove that 
ft was necessary under law to prepare 
«a transIaUon of the Electoral Roll into 
Marathi Language? 

/h? Deva? Jt^ pFi’ve that ih» 

Marathi Roll so prepared suffered from 
the following two defects or either of 
«hem: 

(i) That the serial numbers In the 
Marathi Roll did not tally with the 
serial numbers In the Kannada Roll; and 

(il) that several names contained In 
the Kannada Roll were omitted to be 
cojded in the Marathi Roll? 


(c) Does he further prove that In con- 
sequence of the above, the result of the 
elecUon so far as the respondent Is con- 
cerned had been materially affected?” ' 
2. This Issue was raised on the follow- 
ing allegations. 


"The Hectlon Commission of India 
enjoined that the Electoral rolls for 
file Aurad Assembly Constituency should 
be both la the Kannada and the Marathi 
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I^^ages. The Electoral Registration 
Officer, Aurad Constituency, has publi- 
shed the electoral rolls in the two lan- 
guages in such a way ihat the serial 
numbers of the electors in either list dif- 
fered from the other and that some 
names of electors in the Marathi Roll 
were altogether dropped. The result was 
that thousands of the Marathi voters who 
had been supplied with the aid slips 
with their serial numbers as printed in 
the Marathi Roll were not given ballot 
papers. The number of electors to whom 
ballot papers were not issued on this 
ground is at least 10,000.” 

This, it is stated has materially affect- 
ed the result of the election of the res- 
pondent. 

3. Issues Nos. n (a), (b), (c) in E. P. 
Nos. 19 and 23 of 1967 are similar and 
therefore, it is not necessary to state 
them. Nor is it necessary to state the 
allegations in E. P. Nos. 19 and 23 of 
1967 since they are also shnilax'. 

4. On Jime 11, 1968, an additional 
issue was raised by common consent, 
and it is numbered as issue IV-A in 
E. P. 17 and II-A in E. P. 19 and 23 of 
1967. The said issue reads: 

‘TVA. Whether the grievance of the 
petitioner relating to the legality or cor- 
rectness of the Marathi Electoral Rolls 
can be the basis of the election petition 
under Section 100 (1) (d) (iv) of the Re- 
presentation of the People Act 1951, and 
whether it is not barred under S. 30 of the 
Representation of the People Act, 19502” 

5. Therefore, broadly peaking the 
issues fall -into two categories, viz., (1) 
issues as framed originally, and (2) the 
additional issue. 


6. Evidence on these common issues 
was adduced both for the petitioners and 
the respondents in all the three peti- 
tions. 


7. The additional Issue was raised at 
the instance of the learned counsel for 
the respondents as, according to him, the 
grievance of the petitioners relating to 
the legality or the correctness of the 
Marathi Electoral Rolls cannot be the 
basis or groimd of the election petition 
to have the election of the respondents 
declared void, imder section 100 (1) (d) 
(iv) of the Representation of the People 
Act, 1951, which will . hereinafter be 
referred to as the R. P. Act, 1951. Inis 
issue falls into two parts, one falling 
under the provisions of the R. P. Act of 
1951 and the other, under the provisions 
of the R. P. Act of 1950. since such a 
contention, it is stated, is barred imder 
Section 30 of the said Act. 


8. Mr. Albal, the learned counsel for 
the respondents contends that the lega- 
lity or the correctness of the Marathi 
Electoral Rolls cannot be gone into by 
this Court since such an investigation is 


section 30 of the R. P. Act 
of 1950. It provides that: 

diction— ° 

(a) to entertain or adjudicate upon any 
whether any person is or is not 
^11 registered in an electoral 

roll for a Constituency; or 

to Question the legality of any 
action taken by or under the authority 
of an electoral registration Officer, or of 
any decision given by any authority ap- 
pomted under this Act for the revision 
of any such roll.” 

9. y^d this Court, according to the 
learned counsel, being a Civil court, its 
jurisdiction to adjudicate upon the lega- 
lity or correctness of the electoral roll is 
barred In support of that contention, 
Mr. Albal rehed upon two decisions viz, 
Ramaswamy v. B, M. Krishna 
Murthy. AIR 1963 SC 458, and (2) K. 
Sreeramulu v. K, Deviah, (1965) 1 Mys 
LJ 676. 


19* the case of B. M. Ramaswamy 
the dispute was in respect of an elec- 
tion to the Panchayat of Byyappanahalli 
from its first Constituency in the State 
of Mysore. The appellant and the second 
respondent were duly elected to the 
Panchayat. Respondent 1, therefore, fil- 
ed an election petition under section 13 
of the Mysore Village Panchayat and 
Local Boards Act, 1959, in the Court of 
the Second Munsiff, Bangalore, for a 
declaration that the appellant was not 
duly elected and for a further declara- 
tion that the first respondent was duly 
elected. The case of the first respondent 
as is relevant to the question under 
consideration was, that on the date fix- 
ed for the filing of nomination papers, 
the appellant's name was not in the 
authenticated list of voters published 
under Rule 3 clause (5) of the Mysore 
Village Panchayats and Taluk Boards 
Election Rules, 1959, and therefore, he 
was not entitled to file his nomination. 
The Second Munsiff held that the ap- 
pellant’s name was not included in the 
authenticated list of voters of the said 
Panchayat and on that finding, he set 
aside the election of the appellant and 
declared the first respondent to have 
been fully elected in his place. 


11. The High Court, on appeal, agreed 
with the conclusion of the learned 
Second Munsiff. but on its own reasons. 
It held that though the name of the ap- 
pellant was included in the electoral roll 
of the Legislative Constituency imder Sec- 
tion 23 of the R. P. Act of 1950, it was so 
included in violation of Rule 26 of the R. 
P. Rules, 1956, and, therefore, the said 
inclusion was void. 

12. The matter was taken to the 
Supreme Court by special leave. Their 
Lordships of the Supreme Court set 
aside the Order of the High Court. They 
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held that the non-compUance with the 
procedure prescribed for the Inclusion of 
the appellant’s name does not affect the 
Jurisdiction of the Electoral Reeistralion 
Officer, though such an Inclusion may 
render his action illegal. Such non-com- 

K llance cannot make the officer’s act 
onest, though his order may be liable 
to be set aside in appeal or by resorting 
to any other appropriate remedy. They, 
while stating that the inclusion of the 
name of the appellant in the electoral 
roll was clearly illegal, observed: 

"Under Section 30 of the Representa- 
tion of the People Act 1950 no civil Court 
shall have Jurisdiction to question the 
legality of any action taken by, or under 
the authority of. the electoral registra- 
tion officer. The terms of the section are 
clear and the action of the electoral 
registration officer in Including the 
name of appellant In the electoral 

roll, though illegal, cannot he question- 
ed in a civil Court, but it could be recti- 
fied only in the manner prescribed by 
law, i.e. by preferring an appeal under 
R. 24 of the Rules or by resorting to any 
•ther appropriate remedy." 

It was on thU observation that reliance 
it placed by Mr. Albal for the respon- 
dents to contend that though the Second 
Munslff was empowered to try the elec- 
tion case under Section 13 of the Mysore 
Village Panchayat and Local Boards Act. 
1959. he was really trying the case as a 
Tribunal since Section 13 of the said Act 
authorises the Munsiff to exercise all or 
any of the powers of the Civil Court. 
Therefore, though the Munslff was try- 
ing the election case as a tribunal, was 
te exercise the powers of a Civil Court, 
yet, the Supreme Court observed that 
the Murrsilf has no jurisdiction to ques- 
tion the legality of the action taken by 
the electoral registration officer. This 
decision, according to the learned coun- 
sel for the respondents. Is an authority 
for the'proposition that the Munsiff who 
was trying the election case was an 
Election Tribunal which was stated to have 
DO jurisdiction to question the legality of 
the action taken by the electoral regis- 
tration officer. On the analogy, the 
learned counsel submits that this Court, 
though is an authority under the Con- 
stitution. trying the election petition, its 
jurisdiction is equally barred under Sec- 
tion 30 of the R. P. Act, 1950 to deter- 
mine the legality or the correctness of 
the action taken by the electoral regis- 
tration officer, in respect of elector^ 
rolls. 

13. The decision was followed by this 
Court in the second case stated 8b(n« 
viz., K. Sriramulu 1965-1 Mys LJ 676w 
In that case, this Court was dealing 
ki an appeal from the decision of 
the Election Tribunal. The dispute 
related to the election of a mem- 


ber to the Mysore Legislative Assembly. 
TTie petitioner ^allenged the validl^ 
of the election on various grounds. 

14- In the appeal, one of the conten- 
tions was that the election is void as 
the same was held on the basis of de- 
fective electoral roll in so far as that 
roll did not include in it 465 votes of 
voters residing in the Pit Colony which 
Is a part of the Malleswaram constitu- 
ency. Thus, the contention was that the 
election was void as the electoral roll 
was defective. This court held that in 
an election petition the correctness of 
the electoral roll cannot be gone into. It 
observed that the right to challenge the 
validity of an election is a statutory 
right and not a common law right or 
a right in equity That right being a 
conferred right, its scope is limited by 
the contents of the relevant statutory 
provision. The petitioner relied on Sec- 
tion 100 (1) fd) (iv) of the R P. Act of 
1951 in support of the contention that 
the election held was void. It was 
pointed out that there was no complaint 
that any of the provisions of the Con- 
stitution have been contravened It was 
also not said either that any of the pro- 
visions of the R. P. Act of 1951 or any 
rtile or order made under that Act have 
been contravened. It may be remember- 
ed that the R. P. Act of 1951 does not 
deal with the preparation of electoral 
rolls. The electoral roll was prepared 
tinder the provisions of the Representa- 
tion of the People Act, 1950 to be herein- 
after referred to as the 1950 Act. The 
grievance of the petitioner is that cer- 
tain provisions of 1950 Act and several 
of the Rules framed thereunder have 
been contravened. Assuming without 
deciding that this grievance is genuine, 
even then, that grievance cannot be 
made the basis of an election petition 
under Section 100 (1) fd) (iv) of the 1951 
Act. Support to this view is found from 
the decision of the Supreme Court in 
AIR 1963 SC 458. 


15. Thua, it Is stated that this Court 
relying on the decision of the Supreme 
Court In Ramaswaml’s case. AIR 1963 SC 
458 took the view that the legality or the 
correctness of the electoral roll cannot be 
the ground to declare the election void. 
Mr. Albal therefore, submits that these two 
decisions clearly support the view that 
Section 30 of the R P. Act of 1950 bars 
the Jurisdiction of this Court to con- 
rider the legality or otherwise of the 
Sectoral rolls. 

16. Then as to the first part of the 
Issue, it is submitted by Mr. Albal that 
the petitioner’s grievance relating to the 
legality of the electoral rolls cannot be 
the basis of the election petition to have 
the election declared void under Sec- 
tion 100 fl) (d) (iv) of the R. P, Act of 
3851 which reads as follows: 
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"100 (1) (d): that the result of the 
election, in so far as it concerns a 
returned candidate, has been materially 
affected — 

(iv) by any non-compliance with the 
provisions of the Constitution or of this 
Act or of any rules or orders made under 
this Act” 

17. He points out that it is not the 
petitioners’ grievance in relation to the 
electoral rolls that there has been non- 
compliance with the provisions of the 
Constitution, nor there has been any 
non-compliance with the provisions of 
this Act. i.e., R. P. Act of 1951. or of 
any rules or orders made thereunder. 
Tlierefore. it is submitted that the peti- 
tioners cannot make the legality of the 
electoral rolls as a ground for declaration 
of the elections to be void. Section 100 
was amended by Act XXVII of 1956 and 
the provisions of sub-section (1) (d) (iv) 
are not the same as they were prior to 
the amendment. Section 100 (H (dl (iv) 
as it stood prior to the amendment 
reads; 

"that the result of the election has 
been affected by the improper recep- 
tion or refusal of a vote or by the recep- 
tion of any vote which is void, or by 
any non-compliance with the provisions 
of the Constitution or of this Act or of 
any Rules or orders made under this 
Act or of any other Act or Rules relat- 
ing to the election.’’ 

18. It could thus be seen that there 
has been a material difference between 
the two provisions. The words 'any 
other Act or rules relating to election’ 
have been omitted by the amending Act 
from Section 100 (1) (d) (iv). It is the 
contention of Mr. Albal that the elec- 
toral rolls are prepared under the 
provisions of the R. P. Act of 1950 
and therefore, the provision of Sec. 100 
(1) (d) (iv) of the R. P. Act of 1951 as 
it stands now does not entitle the peti- 
tioners to make a grievance as to the lega- 
lity of the electoral rolls as a ground 
for declaring the election void and this 
Court in its decision, to which a refer- 
ence has already been made, viz., Sree- 
ramulu’s case. 1965-1 Mys LJ 676 has 
pointed out that the legality of the elec- 
toral rolls cannot be a legitimate ground 
under Section 100 (1) (d) (iv) of the R. P. 
Act of 1951 to render the election void. 

- 19. However. Mr. Patil for the peti- 
tioners submits that the contention of 
the respondents that the petitioners can- 
not make a grievance as to the legality 
of the electoral rolls in the election peti- 
tion under section 100 (1) (d) (iv) can- 
not be accepted. According to him, the 
submission of the respondents proceeds 
on the misconception of the word ’elec- 
tion’ found in Article 329 (b) of the Con- 
stitution. He states that Part XV of the 
Constitution of India deals with elections. 
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It Is a self-contained Code relating to the 
elections; and under Article 329 (b) of 
the Constitution, an election can be 
challenged or called in question by an 
elecUon petition presented to such au- 
thority as is provided for by or under 
any law made by the appropriate Legis- 
lature. The word 'election’, he submits is 
used _ to embrace the whole procedure of 
election, that is. from the commence- 
ment of the election till the final result 
is declared. The preparation of electoral 
rolls is one of the steps which is neces- 
sary to hold the elections, and therefore, 
he is entitled to challenge the legality of 
the electoral rolls to have the election of 
the respondents declared void under 
Section 100 (1) (d) (iv) of the R. P. Act 
of 1951 before this Authority. 

20. In support of his contention. Mr. 

Patil has placed very strong reliance on 
the decision in N. P. Ponnuswamy v. 
Returning Officer, Namakkal Constitu- 
ency, AIR 1952 SC 64 where the mean- 
ing to be given to the word 'election’ as 
it appears in Part XV of the Constitu- 
tion came up for consideration. The ap- 
piellant therein was one of the persons 
who had filed nomination papers for 
election to the Madras Legislative 
Assembly from the Namakkal Constitu- 
ency in Salem District. The Returning 
Officer for that Constituency rejected 
the ■ appellant’s nomination paper. The 
appellant, thereupon, moved the High 
Court under Article 226 of the Consti- 
tution praying for a writ of certiorari to 
quash the order of the Returning Officer 
rejecting his nomination paper and to 
direct the returning Officer to include 
his name in the list of valid nomination 
papers to be published. The High Court 
dismissed the appellant’s application: on 
the ground that it had no jurisdiction to. 
interfere with the order of the Return- 
ing Officer by reason of the provi- 
sions of Article 329 (b) of the Con- 

stitution. On appeal to the Supreme 
Court, the appellant contended that the 
view expressed by the High Court is not 
correct,, that the jurisdiction of the High 
Court is not affected by Article 329 (b) 
of the Constitution and that he was en- 
titled to a writ of certiorari in the cir- 
cumstances. 

21. The most important question that 
arose for determination before the 
Supreme Court was the meaning to be 
given to the word 'election’ occurring in 
Article 329 (b) of the Constitution and 
after discussing how a long usage In 
connection with the process of selection 
of proper representatives in a democratic 
'mstitution, the word 'election’ acquires 
both a wide and narrow meaning stated 
that 

"The word 'election’ can be. and has 
been, appropriately used with reference 
to the entire process which consists 
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of several stages and embraces many 
steps, some of which may have an Im^ 
portant bearing on the result of the 
process.” 

Therefore, on the authority of tWs state- 
ment. Mr. Patil urges that since the 
word ’election’ embraces the entire pro- 
cess consisting of several stages and 
many steps and as the electoral roll is 
prepared in the process of election, it Is 
one of the stages in the election and, 
therefore, he is entitled to question the 
legality of the doctoral rolls in this peti- 
tion. 

22. It Is pointed out by Mr. Patil that 
Article 329 (b) of the Con^tutlon of India 
states that no election can be called in 
question except before the election auth- 
ority appoint^ for the trial of the eleo 
tion petition and therefore, he has every 
right to challenge the legality of the 
electoral rolls before this Authority. In 
other words, he states that he cannot 
challenge the legality of the electoral rolls 
before any other authority and to contend 
that he cannot challenge the legality 
even before this authority la to hold that 
the legality of the electoral roll can 
never be challenged and such a situation 
is not contemplated either by the Consti- 
tution or by any provision of any other 
Act, and. an interpretation which leads 
to such a result cannot be accepted by 
this Court. Therefore, what I have got 
to determine is whether the preparation 
of electoral rolls Is one of the steps or 
stages contemplated b; the R. P. Act et 
1931. 

23. It cannot be disputed that all 
electoral rolls are prepared under the 
provisions of R, P. Act of 1950 and as 
pointed out in Fonnuswami's case, AIR 
1952 SC , 64 the Representation of the 
People Act, 1951, which was passed by 
Parliament under Article 327 of the 
Constitution makes a detailed proviaon 
In regard to all matters and all stages 
connected with the election to the vari- 
ous Legislatures in this country. That 
Act is divided into 11 parts, and it is 
Interesting to see the wide variety of 
subjects they deal with. Part II deals 
with 'the qualifications and disqualifica- 
tions for membership’. Part III deals 
with the notification of general elections. 
Part IV provides for the administrative 
madiinery for the conduct of elections, 
and Part V makes provisions for the 
actual conduct of elections and deals 
with such matters as presentation of 
nomination papers, requirements of 
a valid nomination, scrutiny of nomina- 
tions, etc., and procedure for polling and 
counting of votes. Part VI deals with 
disputes regarding elections and 
vides for the manner ot presentation of 
election petitions, the constitution of 
election tribunals and the trial of elec- 
tion petitions. Part vn outlines tha 


^rious corrupt and Illegal practices 
which may affect the elections and elec- 
toral offences. Obtdously the Act Is a 
soif-contalned enactment so far as elec- 
tions are concerned, which means that 
whenever we have to ascertain the true 
position In regard to any matter connect- 
ed with elecUoc^, we have only to look 
at the Act and the Rules made there- 
under. 

24. It Is obvioiis from this observa- 
tion that the Supreme Court while stat- 
ing that the word ’election' has been 
properly used with reference to the 
entire process which consists of several 
stages and embraces many steps. What 
Is the process and what are the several 
stages has been made clear in para 11 
of the Judgment which has been Just 
quoted by me. Such process and several 
^ges must be the process and stages as 
contemplated by the R. P. Act, 1951. 

25. But as 1 pointed out, the electoral 
rolls are prepared imder the provisions 
of R. P. Act of 1950. If that is so It Is 
obvious that the preparation of elec- 
toral roils is not one of the stages con- 
templated by R. P. Art of 1051. That 
being so. It Is difflciilt to accept the con- 
tention of Mr. PatU that the legality of 
the electoral rolls can properly be chal- 
lenged in a petition filed under Arti- 
cle 329 (b) of the Constitution. There is 
neither any substance In the submission 
that If this Court cannot consider the 
legally of the electoral rolls and the 
lurlsdlcUon of the QvU ‘ Court having 
been barred under Section 30 of the 
B. P. Art of 1950 to consider the lega- 
Uty of the electoral rolls, the petitioners 
Jiave no remedy and such a situation 
cannot be brought about by the inter- 
pretation of the relevant provisions of 
the Act This subnUsslon Ignores the 
relevant provisions made for the pre- 
paration of the electoral rolls and the 
corrections therein In the R. P. Art of 
II950. 

26. Part III of the R. P. Act of 1950 
deals with the preparation of electoral rolls 
for the Assembly Constituencies and the 
relevant sections are Sections 21 to 24 of 
the said Act Section 21 deals with the 
preparation and revision of elertoral 
jells. Section 22 deals with the correc- 
tion of entries In the electoral rolls. S. 23 
deals with the inclusion of names in elec- 
toral rolls and S. 24 provides for appeals. 
Thus, every provision has been made to 
question the legality of the preparation 
of electoral rolls under the Art provid- 
ing for final appeal to the Election Com- 
mission. Therefore, it cannot be said that 
the petitioners are left without any 
remedy if the electoral rolls are pre- 

lUegally. They have every right 
lUenge the correctness or the lega- 
f electoral rolls In Ae manner pro- 
by Part IH of R. P. Art of 1950. 
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Therefore, I have to hold that it is not 
open to diaHenge tiie legality or the 
correctness of the electoral rolls in the 
election petition presented tmder Arti- 
cle 329 (b) of the Constitution of India 
and that cannot constitute a ground to 
declare the election void under S. 100 
(1) (d) (iv) of the R. P. Act of 1951. 

27. Mr. Patil next submitted that the 
respondents cannot invoke the provi- 
sions of section 30 of the R. P. Act of 
1950 to contend that this Court has no 
jurisdiction to consider the legality or 
correctness of the electoral rolls. lA^at 
Section 30 provides is the bar of juris- 
diction of civil coiurts. He contends that 
an election petition is not to be _ equated 
vnth an election at law or equity. The 
right to challenge an election is a sta- 
tutory right and not a common law 
right or a right in equity. It may be 
conceded in favour of the petitionera 
that an election right is not a civil right 
but is a creature of the statute or a 
special law. Therefore, the right being 
a conferred right, its scope is limited 
by the contents of the relevant statuton^ 
provisions and under Article 329 of the 
Constitution of India, this Court is t^- 
ing the election petition as an authority 
under the Constitution. 


28. Article 329 of the Constitution 
states that no election shall be called m 
question except by an election petition 
presented to such authority as may be 
provided for by, or under, any lawmade 
bv the appropriate legislature. Parlia- 
ment by enacUnR R. P. Act of 1951 has 
made provision for the presentation of 
election petitions. Section 80A provides 
for the trial of election petitions by 
High Court having jurisdiction_to_ try tne 
election petition and such a jinisdiction 
has to be exercised ordinarily by a sin- 
gle Judge of the High Court andtheCJiei 
Justice is to assign one or more Judges 
for that purpose. Therefore, a Judge of 
this Court is an authority as contemplat- 
ed by Article 329 (b) of the Constitution 
and hence it is submitted that the High 
Court being a special authori^ 
the Constitution created by me R. P. 
Act of 1951 is not a Civil Court and that 
S 30 of the R. P. Act of 1950 cannot be 
invoked by the respondents to contend 
that the jurisdiction of this authority is 
barred. But that question to my nund, 
need not be gone into by this Court since 
the Supreme Court in Ramaswamy s 
case. AIR 1963 SC 458. to which a refe- 
rence has already been made, has taken 
the view that the Munsiff who v/as trying 
an election petition and who was to 
cise all or any of the powers of the Civil 
Court was stated to have no jurisdiction 
to question the legality of the decision 
taken by the Returning Officer in con- 
nection with the electoral^ robs. _ That 
decision suggests that the jurisdiction oi 


the Munsiff was barred under Section 
30 of the R. P. Act of 1950 and that is 
bow it was understood by this Court in 
K. Sriramulu’s case, 1965-1 Mys LJ 676 
to which, a reference has already been 
made. 


29. A Division Bench of this Court 
has taken the view relying on the deci- 
sion of Ramaswamy’s case, AIR 1963 SC 
458 that the correctness or the legality 
of the electoral rolls cannot be gone into 
by this Court. It observes; 

"The petitioner is disputing the cor- 
rectness as well as the legality of the elec- 
toral rolls prepared. This, he cannot do in 
view of Section 30 of the 1950 Act. That 
much appears to be obvious. That con- 
clusion of ours is put beyond controversy 
by the decision of the Supreme Court 
in Ramaswamy’s case, AIR 1963 SC 458.” 

30. That being the position, I have to 
hold that the petitioners’ contention as 
to the correctness or the legality of the 
electoral rolls is equally barred rmder 
Section 30 of the R. P. Act of 1950. 

31. I will now proceed to consider 
the common issues as originally framed, 
viz., issues IV (a), (b) and (c) in E. P. 17 
of 1967 and issues II (a), (b) and fc) in 
E. P. 19 and E. P. 23 of 1967 respec- 
tively. 

32. The dispute in E. P. 17 of 1967 
relates to the election from Aurad Con- 
stituency, whereas in E. P. 19 and 23 of 
1967, it relates to Hulsur and Bhalld 
Constituencies respectively. I have already 
stated the allegations made in E. P. 17 
of 1967 on which Issue Nos. IV (a), fb) 
and (c) have been raised. I have also 
stated that it is not necessary to state 
the allegations made in E. P. 19 and 23 
of 1967 on which Issue Nos. H (a), (b) 
and (c) are raised since they are similar. 

33. Now, Issue No. IV (a) requires 
the petitioner to prove that it was neces- 
sary under law to prepare a translation 
(Transliteration) of the electoral rolls in- 
to Marathi language and they seek to 
prove that it was so necessary, relying 
on both oral and documentary evidence. 

34. The documentary evidence relied 
on by the petitioners , are Exhibits R. 3, 


R. 5 and P. 6. 

33. The witnesses for the petitioners 
merely stated that there were two elec- 
toral rolls, one in Marathi and the other 
in Kannada. But Mr. Patil for the peti- 
tioners, to prove this issue essentially 
relies upon the documentary evidence 
which I have just stated. Exhibit R. 3 
is a telegram dated November 21, 1966, 
issued under the signature of the Under 
Secretary, Election Commission, India ad- 
dres*^ed to (1) the Assistant Commis- 
sioner, Bidar (2) the Deputy Commis- 
sioner Bidar, and (3) Nirvachan, Banga- 
lore. (Mysore State). It reads as follows: 

"No 23/MY/55. Reference DYCOM 
Bidar letter KLN 7/113/65. 66, dt. Fifteen 
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November and Nirvachan, Bangalore 
Rolls for Aurad and Hulsoor Assembly 
Constituencies published finally in Kan- 
nada on June Thirtieth are under law 
Rolls of these constituencies their republi- 
catlons during same year as communicat- 
ed In DYCOM above letter Illegal and 
consequently null and void. 

"No action could therefore be taken on 
claims and objections that may be filed 
as a result of republication. As regards 
Bhalki Assembly Constituency Kannada 
Rolls which were due to be published 
finally on October Thirtieth should be 
published immediately. Draft Rolls of 
this Constituency published on Fifteenth 
November in Kannada and Marathi with- 
out Commission's approval should be 
cancelled being irregular. Letter follows:” 

36. This telegram states that electoral 
rolls of Hulsur and Aurad Constituendes 

t iublished finally on 30th June are under 
aw Rolls for these constituencies and 
therefore, their republlcation was treated 
as illegal It also makes clear that Kan- 
nada Rolls for the Bhalki Constituency 
which were due to he published on Octo- 
ber 30 were directed to be published im- 
mediately and the draft rolls of Bhalkf 
constituency published on November IS 
In Kannada and Marathi were irregular 
and. therefore, to be cancelled. It is thus 
clear that the Kannada electoral rolls for 
the Aurad, Hulsur and Bhalki consti- 
tuencies were declared to be in law elec- 
toral rolls, and Article S2S of the Con- 
stitution states that ’there shall be one 
general electoral roll for every terri- 
torial constituency for election to either 
House or either House of the Legislature 
of a State . , . . Therefore, 

the direction in the telegram from the 
Election Commission is in confomdty 
with the provisions of Art. 325. 

37. Further, in this telegram there Is 
nothing to suggest that the electoral 
rolls of these constituencies were pub- 
lished both in Kannada and Marathi but 
clearly stated that Kannada Electoral 
rolls were the only rolls for these consti- 
tuencies. However. Mr. Patil relying on 
Exhibit P. 5 dated 24-11-1968 submits 
that the electoral rolls for these consti- 
tuencies were published in two languages. 
Exhibit P, 5 a letter signed by the Under 
Secretary and issued from the Eleven 
Commission of India and addressed to (1) 
the Assistant Commissioner (Electoral 
Registration Officer) for Aurad. Hulsur 
and ■ Bhalki Assembly constituencies. 
Bidar Sub-Division. Bidar (2) the Chief 
Electoral Oflicer. Mysore, Bangalore, on 
the subject 'Electoral* Rolls, Aurad. Hul- 
sur and Bhalki Assembly Constituendes. 
It reads: 

"In continuation of the Commis- 
sioner’s telegram No. 23/MY/66/384-86 
dated the 21st November. 1,968. on the 
subject cited. 1 am directed tb State that 
as mentioned therein, the el^oral rolls 


of Aurad and Hulsur Assembly Consti- 
tuencies published Anally In Karmada on 
30th June 1966, are under law the final 
and operative rolls of these - consti- 
tuencies and that their republication en 
15-11-1966 is illegal and consequently 
null and void and as such no actloa 
rould be taken on any claim or objection 
filed on the basis of republicatJoa Since 
me Kannada rolls of Aurad and Hulsur 
Constituencies published on the SOtli 
Jtme. 1966 are final rolls and since the 
rolls In respect of these constituencies in 
Marathi could not be prepared by th* 
State Government so as to publish 
simultaneously, the Commission took tha 
view that it would meet the needs af 
the Marathi speaking population If a 
page to page transliteration of Kannada 
rolls already published is prepared in 
Marathi vide Para, (ii) of its letter 
No. 23/MY/66/27685 dated 3-11-1966. I 
am accordingly to refer to that direction 
and to request that the transliteration of 
the rolls of these Assembly constituen- 
cies in Marathi Language may be pre* 
pared and wide publicity given to th* 
fact of such preparation In Marathi. 


2. As regards Bhalki Assembly Con- 
stituency, it now appears from the letter 
from the Chief Electoral Officer, ’ Mysore 
No. LAW. 34 BRA 65; dated the 18th 
November that the Kannada rolls which 
were due to be published finally on 30th 
October. 1966 have not been published se 
far. As already directed In the Commie- 
sion's abevemenfloned telegram. I am to 
r^uest that the rolls of this constituency 
which were prepared In Kannada and 
were due to be published Immediately. 1 
am also to request that Immediate step* 
may kindly be taken to prepare page to 
page transliteration of these rolls and 
wide publicity given to the fact of such 
preparation in Marathi. The draft rolls 
of this constituency published on 15-11- 
1966 in Kannada and Marathi without 
the Commission’s approval should b* 
cancelled as being Irregular, 

3. I am further to request that sine* 
It is open to any candidate to refer t* 
the rolls in either language for puroos* 
of nomination and at the time of voting 
It may be ensured that the trans- 
literated rolls referred to in Paras. (1) 
and (2) above are accurate and from this 
I»int of view they should be compared 
thoroughly. 


The receipt of thi* letter may kindly 
be acknowledged.” 

38. This letter was a sequel to th* 
telegram Exhibit R 3. It is clear from 
the contents of Exhibit P. 5 that whil* 
confirming the contents of Exhibit R 3. 
It states that it would meet the needs of 
Marathi speaking population if a page 
to page transliteration of Kannada rolls 
already published Is prepared in Marathi 
and requested the addressees to prepare 
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a transliteration of the rolls of thpe 
assembly constituencies and to give wide 
publicity to the fact of such preparation 
in Marathi. It means that the Kannada 
Voters’ list was the final list and a word 
to word transliteration of the same was 
to be made to facilitate Marathi speaking 
population of those areas, 

39. Exhibit R. 6 is a letter dated 
February 13, 1967 from the Chief Elec- 
toral Officer for Mysore. Bangalore, to 
the Assistant Commissioner. Bidar Sub- 
Division Bidar on the- subject of the 
electoral rolls of Aurad, Bhalki and 
Hulsur Constituencies — printing of addi- 
tions to, and corrections of, Kannada and 
Marathi RoUs. It reads as follows; 


"Please refer to your letter mentioned 
above. In the light of the findings of my 
Under Secretary in regard to the dis- 
crepancies obtaining in Kannada and 
Marathi rolls of Aurad, Bhalki and Hul- 
sur constituencies, your proposal made in 
the abovementioned letter regarding the 
use of Marathi rolls side by side wito 
Karmada rolls for reference in estabhsh- 
ing the proper identity of voters in res- 
pect of the above constituencies is ap- 
proved. It is . hoped that the Presiding 
Officers have already been suitably apH 
praised of the position obtaining _ with 
regard to the rolls of above constituen- 
cies and instructed in detail as to the 
correct way of correlating Kannada and 
Marathi rolls.” 


40. It is clear from this letter that the 
request of the Assistant Commissioner. 
Bidar, regarding the use of Maratm 
RoUs side by side with Kannada RoUs 
for reference in establishing the proper 
identity of voters in respect of the 
above constituencies was approved ana 
the Chief Electoral Officer expressed the 
hope that the Presiding Officers have 
been suitably instructed in that regard. 
This letter was addressed on the iJin 
and the polling was to take place on 
15th February. 1967 that is. two days 
earlier. 


41. Thus the effect of Exhibits P. 5 

andR. 6 is that the transliteration of Kan- 
nada rolls was to be made in the Mara- 
thi lansuage and the use of such transli- 
teration was permitted, ^ut there is no 
evidence on record whether in fact such 
a transUteration was made. It ^ aiso 
dear from Exhibit R. 6 , that *e Marato 
voters’ lists published prior to June 30 and 
October 30. were cancelled, "i^e complaint 
of the petitioners in all the three petitions 
Is that the majority of the Maratm 
voters were not permitted to vote on tne 
ground that their names did not appear 
in Kannada Voters’ lirt against the senal 
number mentioned in the aid chits 
supplied to them. The evidence of the pe- 
titioners’ witnesses is that such voters 


who went with aid chits having serial 
numbers and names in accordance with 
the Marathi Voters’ list were refused bal- 
lot papers vdth the result, they returned 
without casting their votes; But if the aid 
chits supplied to the Marathi voters were 
not in accordance with the Kannada El- 
ectoral Rolls and were in accordance with 
the Marathi Voters’ lists which were al- 
ready published and which were declared 
to be cancelled by the Election Commis- 
sion, the petitioners must thank them- 
selves for such a lapse. 

42. Exhibit R. 3 makes it clear that 
the_ Kannada Voters’ list alone was a 
valid list for these constituencies and no 
provision of law has been brought to my 
notice under which it was necessary to 
prepare a transliteration of the electoral 
rolls into Marathi language. The Election 
Commission explained that to facilitate 
the Marathi speaking people to exercise 
their right of voting that a transliteration 
of the electoral rolls in Kannada should 
be made into Marathi language. In such 
circumstances, I am unable to hold that 
the petitioner has proved that it was ne- 
cessary under law to prepare a transli- 
teration of Kannada Electoral rolls into 
Marathi language. 

42. Issue No. IV (b) requires the pe- 
titioners further to prove that the Marathi 
Rolls so prepared suffers from two de- 
fects, namely (1) that the serial numbers 
in the Marathi Rolls did not tally with the 
serial numbers in the Kannada roll and 
(2) that the several names contained in 
the Kannada Roll were omitted to be co- 
pied in the Marathi Roll. Since there is 
no evidence on record, as I stated earlier, 
that a transliteration of Kannada Voters’ 
list into Marathi was prepared or publi- 
shed, the consideration of this issue does 
not arise. However, the evidence, as I 
stated earlier, adduced by the petitioners 
is to the effect that some of the Marathi 
voters who went to cast their votes hav- 
ing aid chits in accordance with the Mara- 
thi electoral rolls were not peimitted to 
cast their votes on the ground that their 
names did not appear in Kannada Voters’ 
list against the serial numbers mentioned 
in the aid chits carried by them. It may 
be taken from the evidence of the wit- 
nesses, both for the petitioners _ and the 
respondents that there is a variation be- 
tween the Kannada voters’ list and the 
Marathi Voters’ list which the petitioners 
have alleged, but, as I have stated, these 
Marathi Rolls might be the rolls which 
were cancelled by the Election Commis- 
sion by its telegram dated November 21, 
1966. if the Marathi Electoral rolls refer- 
red to by the petitioners’ witnesses were 
in fact the transliteration of the Kannada 
Voters’ list, then it is impossible that 
there should be any such discrepancy as 
alleged by the petitioners and stated by 
their witnesses. But, since the petitioners 
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have failed to establish that either under 
law the transliteration of Kannada Voters^ 
list into Marathi was necessary or that 
they were, in fact, so prepared, the com* 
plaint regardin^f the variation between 
the electoral rolls does not assume much 
importance. 

44. Issue No. IV (e) requires the pe» 
titioners to prove further that in con*e« 
quence of the above, the result of th* 
Section so far as the respondents are con* 
cemed had been materially affected. 

45. As I read the issue, it appear* to 
me, that the two defects referred to in 
issue rv (b) are, that the serial numbers 
in Marathi roll did not tally with the 
serial number in the Kannada Roll and 
several names contained in Kannada hoUs 
were omitted to be copied In the Marathi 
RoU. Therefore, issue IV (c) was raised. 
That means whether as a consequence el 
the above two defects, the result of the 
election of the respondents has been 
materially affected. It is clear that since 
the petitioners have failed to establish 
their alleffatlona as covered by Issue IV (b). 
it is obvious that the petitioners have also 
failed to establish that as a consequence 
of these two defects the result of the elec- 
tion of the respondents is materially 
affected. 

46. However, It is contended by Mr. 
Patll, the learned Counsel for the petl* 
tloners, that what Is really complains of 
is that there was an improper refusal of 
the votes of Marathi voters and as a result 
of such improper refusal, the election ao 
far as the returned candidate is concerned 
has been materially affected. This com* 
plaint, he says, falls under Clause (lii) ol 
Section 100 (1) (d) of the R. P. Act of 
1951, but to that effect he has claimed 
no issue. However, since the complaint 
of the petitioners is that large number 
of votes of Marathi voters were refused 
on the ground that their names did not 
appear in Kannada Voters* list and the 
number of such votes is at least 10.000 and 
since evidence has also been let In both 
by the petitioners and the respondents; 
the petitioners are permitted to argue on 
that aspect ol the case, viz. whether the 
petitioners prove that there has been 
improper refusal of MaratM votes to the 
extent of 10.000 and as a result ol that, 
the election of the respondents has been 
materially affected. 

47. We may assume as Mr. Patti con- 
tends that there were two electoral rolls, 
one in Kannada and the other in Marathi 
and that there was an Improper refusal 
of votes of Marathi voters whose names 
appeared in the Marathi voters’ list. He 
then relying on the decision in Kolaka 
Nilakantban v. Anssta Ram 2Iaj2. AIB 
1968 Orissa 75 where It is observ^ 

**Where Sectoral rolls are published In 
two different languages under the autho- 
rity of the Election Comiiussion. both the 


electoral rolls must be IdentlcaL There 
should be no discrepancy. The electors 
Whose names are registered in the elec- 
toral roll prepared in one language cannot 
be refused to cast their votes merely be* 
cause their names did not occur in the 
corresponding electoral roll in the other 
language" 

^bmits that If In the circumstances 
there was an improper refusal of votes, 
then the election of the respondents must 
Ce declared void. Accepting that the peti- 
tioners have established that there was 
an improper refusal of some of the 
Marathi votes, the question still remains 
whether by merely establishing that 
there was an Improper refusal of some 
votes. Mr. PatU can succeed In getting 
the election of respondents declared void. 

48 . The Orissa decision on which re- 
liance has been placed by Mr. Patil does 
not help him In contending that a mere 
establishment of the Improper refusal of 
votes by itself would entitle him to suc- 
ceed in the election petitions and to claim 
that the result of the election has been 
materially affected, there must be definite 
proof that the result of the election has 
been materially affected by Improper re- 
fusal of votes in order to set aside the 
election as being void. 

49. However, it Is submitted by MTi 
P atil that it Is not necessary for him to 
establish by adducing evidence that as a 
result of refusal of Marathi votes the 
election has been materially affected. He 
contends that a voter has a right to vote, 
That right has been given to him under 
Section 62 (1) of the R. P. Act of 1951 
which provides that every person, who 
is for the time being entered In the elec- 
torai roll of any constituency, shall ba 
entitled to vote in that constituency, and 
If a voter is entitled to vote, the improper 
refusal of such a vote by the Polling 
Officer by itself amounts to non-com- 
pliance with the provisions of the B. P. 
Act of 1951 and this ground by Itself Is 
sufficient to declare the election void. He 
seed not, he submits, prove Jn inch 
circumstances that by improper refusal 
of votes the result of the election has been 
materially affect^ and In support of his 
submission, he relies on the decisions In 
Durga Shankar Mehta v. Raghuraj Singh, 
AIR 1954 SC 520 and Mahadeo v. Babu 
Uda! Pratap Singh. AIR 1966 SC 824. 

50. The facts in Durga Shankar’s case; 
AIR 1954 S. C. 520 as appear from the judg. 
ment are: 

51. Raghurai Singh respondent 1 
filed an election petition against the 
appellant and the other respondent 
Vasantha Rao challenging the election 
of the appellant and respondent 2 
who were declared elected to the 
General and Reserve seats respectively. 
The substantial ground on which respon- 
dent 1 assailed the validity of the electicm 
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was that respondent 2 Vasantha Eao who 
was declared duly elected to the reserve 
seat in the said Constituency was at all 
material times below 25 years of age and 
consequently, not qualified to be chosen to 
fill a seat in the Legislative Assembly of a 
State under Article 173 of the Constitution. 
This allegation was found to be true by 
the majority of the Tribimals which came 
to the conclusion that the act of the Re- 
turning Officer in accepting the nomination 
paper of Vasantha Rao who was disquali- 
fied to be elected as a member of the State 
Legislature under the Constitution amoun- 
ted to improper acceptance of the nomi- 
nation within the meaning of S. 100 (1) (c) 
of the Act and the result of the elec- 
tion was materially affected thereby. 
They, therefore, pronounced the whole 
election to be void and the propriety of this 
decision was challenged before the Supreme 
Court. The Supreme Court referred to Sec- 
tion 100 as it stood then which provided 
for the groimds for declaring an election 
to be void, 

52. It was conceded before their Lord- 
ships by the learned counsel for the appel- 
lant- that he could not challenge the pro- 
priety of the finding arrived at by the 
majority of the Tribunals that respondent 
Vasantha Rao was below 25 years of age 
at all material times. He, however, stated 
that there has been no improper acceptance 
of nomination in the present case as has 
been held by the Tribunals and conse- 
quently, the provisions of Section 100 (1) 
(c) would not be attracted and the entire 
election could not be declared void. The 
learned counsel conceded that on the find- 
ing of the Tribunal there has been a viola- 
tion of, or non-compliance with, the provi- 
sions of Section 173 of the Constitution as 
Respondent 2 suffers from a constitutions 
disability by reason of his under-age and 
is not qualified to be chosen to fill a SMt 
in the Legislative Assembly of a State, his 
election can undoubtedly be declared void 
under Section 100 (2) (c) of the Act, but 
there was no justification for pronounc- 
ing the whole election, including that of 
the appellant as void. Thus, the whole 
controversy centred round as to whether 
on the facts admitted and proved, the case 
fell within the purview of sub-section (1) 
(c) of S. 100 of the Act or under sub-s. (2) 
(c) of the same Section. 

53. Their Lordships quoted the relevant 
portions of those two sub-sections of S. 100 
in para 7 of their Judgment. They 
held that under the circumstances of the 
case, it cannot be said that there has been 
any improper acceptance of the nomma- 
tion on the part of the Returning Officer 
which S. 100 (1) (c) of the Act contem- 
plates. They observed that: "The accep- 
tance by the Returning Officer of the 
nomination paper is not final and the 
election tribuni may, on evidence placed 
before it, come to a finding that candidate 


not qualified at aU. But the election 
Mould be held to be void on ground of 
institutional disqualification of the 
canmdate and not on the ground that his 
nommation_ was improperly accepted by 
me Returning Officer. In our opinion, Mr. 
Sen IS right that a case of this descrip- 
tion _ comes under sub-section (2) (c) of 
Section 100 and not under sub-section (1) 
of the section as it really amounts 
to^ holding an election without complying 
vath the provisions of the Constitution, and 
that is one of the grounds specified in 
clause (c) of sub-section (2). The expres- 
sion ’non-compliance with the provisions 
of the Constitution’ is in our opinion suffi- 
ciently wide to cover such cases where 
the question is_ not one of improper ac- 
ceptance or rejection of the nomination 
by the Returning Officer, but there ;s a 
fundamental disability in the candidate to 
stand for election at all’’. 

They further observed: 

"There is no material difference be- 
tween 'Non-compliance’ and 'non-obser- 
vance’ Or ’breach’ and this item in clause 
(c) of sub-section (2) may be taken as a 
residuary provision contemplating cases 
where_ there has been Infraction of the 
provisions of the Constitution or of the 
Act but which have not been specifically 
enumerated in the other portion of this 
clause.’’ 

54. It is on the interpretation of the ex- 
pression 'non-compliance with the provi- 
sions of the Constitution’ that Mr. Patil 
very strongly relies to contend that infrac- 
tion of any provision of the Act by itself 
is sufficient to declare the election void, 
as observed in the said decision. Accord- 
ing to Mr. Patil the infraction of the pro- 
visions of the R. P. Act of 1951 is of 
S. 62 (1) read with clause (iii) of S. 100 
(1) (d) and therefore, his case falls 
fairly and squarely within the decision of 
this case. Hence he asks to sustain his con- 
tention that the election of the respondent 
is void. I am unable to accede to his con- 
tention. 

55. In Durga Shankar’s case, AIR 1954 
SC 520, the finding was that Vasantha 
Rao was a candidate who was constitution- 
ally incapable of being returned as a 
member of the Legislative Assembly and 
therefore, there has been a non-compliance 
wnth the provisions of the Constitution. 
But in the instant case, it is difficult to 
hold that there has been any non-compli- 
ance of the provisions of the R. ’P. Act of 
1951. Under Section 62(1) of the R. P. 
Act of 1951 every person who is entered 
in the electoral roll of any constituency 
shall be entitled to vote in that constitu- 
ency. In other words, it confers a right 
on every person whose name is entered in 
the electoral roll of a particular consti- 
tuency to vdte in that constituency. 

56. But in a case where there has 
been improper refusal of vote, it cannot 
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be said that there has been an infraction 
of any provision of the Act which by it- 
self would be a ground for declaring the 
election to be void. In mv ooimon, it is in- 
cumbent on the petitioner who claims 
for declaration of the election of the res- 
pondents to be void on the ground that 
there has been an improper refusal of 
votes, to prove fu^er that the result of 
the election nas been materiallv affected 
and unless he so proves bv adducing proper 
evidence, he must fail. Hence Mr. Patil’s 
contention that this is a composite case 
where there has been an infraction of the 
provisions of Section 62 (1) read with 
clause (iii) of Sea 100{l)(d) of the R. P- 
Act of 1951 and that by itself is sufficient 
to declare the election void, cannot be 
accepted. 

57. In Jabbar Singh v.Genda Lai. AIR 
1964 SC 1200. the Supreme Court has con- 
sidered the scope of an enquiry in a case 
falling under Section 100 (1) fd) (iU). It 
kas observed: 

•'Scope of the enquiry in a case falling 
under S. 100 (1) (d] (iii) is to determine 
whether any votes have been improperly 
•ast in favour of the returned candidate 
or any votes have been improperly refused 
•r rejected in regard to any other candi- 
date. These are the only two matters 
which would be relevant in deciding whe- 
ther the election of the returned candidate 
has been materially affected or not At 
this enquiry, the onus is on the petitioner 
to show that by reason of the inOrmities 
specified in S. 10U(lKd)(lU), the result of 
the returned candidate’s election has been 
materially affected, and that incidentally, 
helps to determine the scope of the 
enquiry”. 

58. The petitioners In this case have 
led no evidence to prove that the result of 
the election of the respondents has been 
materially affected and Mr. patil concedes 
that he has not led such evidence since 
he essentially relies in support of his sub- 
mission on the decision of Durga Shankar’s 
case, Alit J954 SC 520. In that case, asain 
it Is necessary to point out that Sec 100 
as it stood before the amendment came 
up for consideration. Section 100 has been 
amended by Amending Act XXVII of 1956. 
The Supreme Court has pointed out in 
more than one decision the diflerence be- 
tween the old and the new sections and 
the effect of the amendment. 

59. In'Surendra Nath Khosla t. S. 
Dalip Singh. AIR 1957 SC 242 the 
Supreme Court has pointed out the 
difference between the amended and the 
unamended Section 100 of the R. P. Act 
of 1951. It was observed in the said'case 
that: 

"Though the words of Section 100 as it 
stood before the Amending Act 27 of 
1956. are in general terms with equal ap- 
pUcaden t« the case of improper accep- 


tance as also of Improper rejection of 
nomination paper case law has made a 
distinction between the two clais^ of 
cases. There is a presumption in the case 
of improper rejection of a nomlnatioo 
paper that it has materially affected the 
result of the election. Apart from - the 
radical difficulty, almost the impossfbl- 
ty, of demonstrating that the electora 
would have cast their votes in a parti- 
dilar way, that is to say, that a "substan- 
tial number of them would have cast 
their votes in favour of the rejected 
candidate, the fad that one of the several 
candidates for an eledion had been kept 
out of the arena is by itself a very mateii^d 
consideration. Cases can easily be imagin- 
ed where the most desirable candidate 
from the point of view of other candidate 
may have been wrongly kept out from 
seeking election. On the other h^d, in 
the case o* an improper acceptance of a 
nomination paper, proof may earily be 
forthcoming to demonstrate that the 
coming into the arena of an addilional 
candidate has not had any effed on the 
eledion of the best candidate In the field. 
The conjecture therefore is permissible 
that the legislature realising the differ- 
ence between the two classes of cases has ’ 
given legislative sandion to the view by 
amending Section 100 by the Representa- 
tion of the People (Second Amendment) 
Act, 27 of 1956. and by going to the 
length of providing that an Improper 
rejedien of any nomination paper Is con- 
clusive proof of the eledion being void." 

60. This case has been referred to 
again by the Supreme Court in Its ded- . 
sion in AIR 1666 SC 824 where he has 
pointed out that: 

"The amending AdofI956has separat- 
ed the case of Improper rejection of nomi- 
nation papers from those where nomina- 
tion papers have been improperly accept- 
ed. Both these cases had been grouped 
together under Section 100 (1) (cl of the 
unamended Act. Now. the cases of im- 
proper rejeetioa hsiv been taken under 
Section 100 (1) (dl (Lv). l^ere it Is alleg- 
ed that a nomination paper has been im- 
properly accepted. It obviously means 
that the acceptance is the result of non- 
coenpliance with the provisions of the 
Constitution or of the Ad or of any rule 
or order made under the Ad and in such 
cases the Courts must enquire whether it 
has been shown by the election petitioner 
that by reasons of that infirmity the 
result of the election has been materially 
affected.” 

6L It is, therefore, clear from this 
decision that in the instant case, when 
the petitioners complain that there has 
been an improper refusal of votes, they 
have got to demonstrate by evidence that 
as a consequence of the non-compliance 
of clause (iii) of Sectian 100 (1) fd) of 
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the R. P. Act 1951, the result of the elec- 
tion has been materially affected. 

62. The difference between the old 
and new Section 100 of R. P. Act of 1951, 
has been again pointed out_ by the 
Supreme Court in S. M. Banerjee v. Sri 
Krishna Aggarval. AIR 1960 SC 368. 

63. Thus it is seen that Durga Shan- 
kar’s case, AIR 1954 SC 520 was decided 
under the provisions of the unamended 
Section 100 of R. P. Act 1951 which 
materially differs from the amended 
section. Therefore, the petitioners cannot 
rely on the ratio of that decision to 
sustain their contention that improper 
rejection of votes under the provisions of 
SecUon 100 (1) (d) (iii) read with Sec- 
tion 62 ( 1 ) by itself amounts to infraction 
of the provisions of the R. P. Act of 1951. 
In such a case, the petitioners have to 
establish that by improper refusal, the 
result of the election of the respondents 
has been materially affected, and since 
there is no evidence in this case to 
demonstrate that the election of the res- 
pondents has been affected, I hold that 
the petitioners have failed to prove issue 
IV (c) also. 

64. Thus, for the foregoing reasons, 
I find that the petitioners have jailed to 
prove issue Nos. IV (a), (b) and (c) m 
E. P. 17 of 1967 which also means the 
petitioners have failed to Prove issue 
Nos. II (a), (b) and (c) in E. P, 19 and 23 
of 1967 respectively. 

65. In view of my finding on the 
common issues and in view of the order 
made by me yesterday, I Proceed to 
make the following order m each of the 

peUtioiUL^ Qf jg 07 dismissed with costs. 

K P. 19 of 1967 dismissed with costo. 

E. P. 23 of 1967 dismissed with costs. 

66 . I quantify the Advocate’s fee for 
each of the respondents at Rs. 500/-. 

67. A copy of the judgment wiU be 

kept in each of the three petitions. ^ 
BNP/D. V.C. Petitions dismissed. 
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Jagadguru Sachidananda Shankara-^ 
bharati Swami of Sri Kudli Snngen 
Mutt, Petitioner v. State of Mysore, 
R^pondent. 

Criminal Revn. Petn. No. 302 of 1967 
D/- 3-4-1968 against order of City Magis- 
trate, Bangalore, D/- 30-8-1967. 


(A) Criminal P. C. (1898), Ss. 205, 540-A 
— Exemption of accused from appear- 
ance — When can be refused. 

' ’The prosecution witnesses cannot with-- 
out difficulty identify the accused by 


name. If the question of identification of 
an accused arises in any case, the proper 
method for counsel is merely to ask the 
witness "Do you see the person in court” 
and leave the witness to identify the ac- 
cused.^ If the prosecution were to ask 
the witness to identify the person of the 
accused by mentioning the name, such a 
testimony does not carry much weight and 
it is an unsatisfactory way of getting the 
identification of an accused in a criminal 
case. (Para 9) 

(B) Criminal P, C. (1898), Ss. 288 and 
353 — Evidence recorded in absence of 
accused — Whether can be used as sub- 
stantive evidence under S. 288 — S. 288 
must be strictly complied with. 

If the intention of the legislature vras 
to admit as substantive evidence under 
S. 288, the evidence of a witness duly re- 
corded in the presence of the pleader 
when the personal attendance of the ac- 
cused has been dispensed with, then the 
legislature would have added the same 
words which are found in S. 353, namely 
"taken in the presence of the accused or 
when his personal attendance is dispensed 
with, in the presence of his pleader” in 
S. 288. The evidence tendered under S. 288 
would be used as substantive evidence 
of the guilt or innocence of the accused 
and therefore the provisions of that Sec- 
tion must be strictly complied with. It is an' 
exception to S. 353. (1895) I. L. R. 23 Cal. 
361, Foil. (Para 11) 

(C) Criminal Procedure Code (1898), 
Ss. 205 and 540-A- — Exemption of ac- 
cused from personal appearance when re- 
fused — Status of accused when dis- 
regarded. 

Where the offences alleged against the 
accused are of a serious nature involving 
moral turpitude and punishable with 
imprisonment for some length of time if 
the allegations are established by the 
prosecution, the question of status of ac- 
cused while granting exemption cannot be 
considered. 1961 (1) Cr. LJ 819 (MP), 

Dist. (Para 13) 

(D) Criminal P. C. (1898), Ss. 205, 540A, 
and 288 — Exemption from appearance 
granted to accused till stage of recording 
of evidence — Does not last till duration 
of enquiry when evidence is to be used 
under S. 288, 

The exemption from appearance before 
the Court granted to petitioner till the 
stage of recording of evidence does not 
suggest that it was granted for the entire 
duration of the enquiry because of the 
legal position that the evidence recorded 
in the absence of the accused cannot be 
treated as substantive evidence of his 
guilt or innocence under S. 288. 

(Para 14) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 Pat 371 (V 50) = 

1963 (2) Cri LJ 385, Deolakhan v. 

State of Bihar 11 
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(1962) AIR 1062 Cal 203 (V 49)- 
1962 (I) Cri U 565 (FB). Sm. 

Prova Debi v. Mrs. Fernandes 
(1961) 1961 (1) Cri U 819 (MP). 

Suihila Devi v. Sharada Devi 
(1951) AIR 1951 All 864 fV 38)- 
1952 Cri LJ 66 (FB). Sultan Sin*l» 

V, The State 

(1895) ILR 22 Cal 361. Alimuddin 
V. Queen Empress ** 

B. Ramachandra Bao, for Petitioner: 
G. Shankar Chetty. SUte Public Pro*e- 
cutor, for Resp<xident. 

ORDER: -The above revision petition U 
directed against the order passed by the 
City Magistrate, Bangalore, on 30-8-1967 
refusing to extend exemption to appear 
before the Court till the disposal of the 
case. 

2. The petitioner it the 4th accused in 
a fake note case pending on the file of 
the City Magistrate, Bangalore. The 
allegation against him is that he pur- 
chased 4508 Counterfeit currency notes of 
10 rupee denominalion valued at Rupees 
45,080/- from A-2 and A-3 between 
8-4-1965 and 13-8-1965 which constitute 
an offence punishable under Sec 489-B. 
L P. C. Further the act of A^ in 
allowing and giving facilities to A-2 and 
A»3 in his press at Bangalore to cut the 
said counterfeit currency notes into suet 
which constitutes a part of the process 
eZ counterfeiting currency notes and 
thereby abetted the cutting of the 
counterfeit notes in his press at Bangalore 
by A-2 and A-3 between 10-8-1965 and 
11-8-1965 which constitutes an offence 
under S. 489-A read with S. 109, I. P. C. 
Further the allegation la that he was In 
possession of the abovesaid counterfeit 
currency notes in his Mutt bungalow at 
Bangalore between 13-8-1965 and 22-2- 
1966 knowing them to be counterfeit and 
intended to use them as genuine or thiU 
the same may be used as genuine which 
constitutes an offence pxuushable under 
SecUon 489-C. I. P. C. 

3. After the charge sheet was filed 
before the Court, the court Issued 
summons to A-4 to appear before the 
court in person or through, his pleader. 
After the service of summons, the accus- 
ed appeared through lus pleader on 19-9- 
1966 and was exempted from his appear- 
ance for that day. Again on 3-10-1966 the 
accused was present in the court and he 
was bound over with a surety. 


4. On 17-10-66 A-4 was exempted 
&om his appearance from the Court till 
the stage of recording the evidence. 
Exemption continued till 3-4-67 on which 
date the counsel for A-4 was absent and 
the court ordered non-bailable warrant 
to A-4. Later on the same day A-4's 
counsel appeared and filed an applica- 
tion for recalling the wa rrant. The Court 
ordered not to issue warrant against A-4. 


TUI 30-8-67 A-4 was exwnpted from his 
appearance before the Court: on that day 
an application was filed on behalf of a 4 
to extend the exemption till the disposal 
of the case. The Court while disposing 
of the said application was of the opinion 
that in a case of this nature while record- 
ing evidence it is absolutely necessary 
that the accused should be present 
Further, the Cotirt was also of the 
opinion that under Section 288, Cr. P. C. 
evidence recorded under Chapter 18 can 
be read as evidence by the trial court U 
the evidence Is recorded in the presence 
of the accused. In this view of the matter 
the court did not grant the request made 
on behalf of A-4 to exempt him from 
appearance for that day and adjourned 
the case to 19-9-1967. A-4 being aggrieved 
by the order dated 30-8-67 refusing to 
extend exemption till the disposal of the 
case, has filed the above revision petition. 

5. Mr. B, Ramachandra Rao. learned 
Advocate for the petitioner has firstly 
contended that there is no difficulty for 
the prosecution witnesses to identify the 
accused as they Identify him by name 
and not by his person. Secondly he con- 
tended that the evidence recorded by the 
Committal Magistrate in the mode pre-s, 
scribed under Section 353. Cr. P. C. can 
be treated as evidence under Section 28% 
Cr, P. C, Thirdly he contended that 
provisions of Sections 205. 353 and 540'A, 
Cr. P. C. must be liberally construed as 
they are Intended to safeguard the 
interest of the accused. He added that 
when once an exemption is granted 
either under SecUon 205 or under- Sec- 
tion 540-A, Cr. P. C. It must subsist 
throughout the duration of the enquiry. 
Fourthly be contended that having regard 
to the petitioner’a position as the head of 
the Mutt having responsibility of per- 
forming poojas according to the shastras 
throughout the day, bis personal atten- 
dance must be dispensed with. He further 
intended that the learned Magistrate 
b»5 not considered the grounds mention- 
ed in the application while rejecting the 
application for extension of exemption 
till the disposal of the case. In support 
of his contenUons, Mr. Ramachandra Rao 
relied upon the various sections of the 
Code of Criminal Procedure and also 
number of decisions of various High 
Courts. 

6. The learned Public Prosecutor ap* 
pearing for the State contended that A-4 
was exempted by an order passed by the 
Magistrate on 17-10-1966 fill the stage of 
recording the evidence and that, there- 
fore, he urged that the order granting 
exemption cannot be construed to mean 
ttJat it was granted for the duration of 
the enquiry. Secondly, he contended that 
provisions of Section 288, Cr. P. C. must 
be strictly complied with before evidence 
contemplated under Si^on 288 is tised 
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as substantive evidence. Thirdly, he con- 
tended that the reasons given by the 
learned Magistrate in exercise of his dis- 
cretion are neither incorrect nor perverse 
in refusing to grant extension of exemp- 
tion till the disposal of the case. There- 
fore, he submits that the order in ques- 
tion does not caU for interference by 
this Court. 

7. The short question for decision is 
whether the learned Magistrate has pro- 
perly exercised his discretion in refusing 
to grant further extension of exemption 
from appearance before the Court to the 
petitioner. 

8. The learned Magistrate has refused 
to extend the exemption to the petitioner 
from his appearance before the Court in 
the disposal of the case on the ground 
that in cases of this nature while record- 
ing the evidence, the presence of the ac- 
cused is absolutely necessary. Another 
reason given by the learned Magistrate 
is that under Section 288 Cr. P. C. evi- 
dence recorded under Chapter 18 can be 
read as evidence by the trial court if the 
ewdence is recorded in the presence of 
the accused. The question for determina- 
tion is whether the reasons given by the 
learned Magistrate in refusing to extend 
the exemption from appearance before 
the Court are valid in law. 

9. The first contention of Mr. Eama- 
chandra Rao is that there is no difficulty 
for the prosecution witnesses to identify 
the accused as they identify him by 
name and not by his person. Mr. Rama- 
chandra Rao urged that the witnesses 
who identify the petitioner were his erst- 
while employees and that there is no 
ifficulty for them to identify the peti- 
tioner by his name. I am unable to_ agree 
with this contention. If the question of 
identification of an accused arises in any 
case, the proper method for counsel is 
merely to ask the witness "Do you see 
the person in Court” and leave the wit- 
ness to identify the accused. If the pro- 
secution were to ask the witness to 
identify the person of the accused by 
mentioning the name, such a testunony 
does not carry much weight and it is an 
xmsatisfactory way of getting the identi- 
fication of an accused in a criminal case. 
Therefore, there is no merit in the first 
contention. 

10. The contentions of Mr. Ramachan- 
dra Rao are that Sections 205, 353 and 
540-A of the Criminal Procedure Code 
must be liberally construed as they are 
intended to safeguard the interest of the 
accused and that once an exemption is 
granted either imder Section 205 or 
imder Section 540-A Cr. P. C. it must 
subsist throughout the duration of the 
enquiry or triaL He nextly urged that 
the evidence recorded before the commit- 
tal Magistrate in the - mode prescribed 
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under Section 353 Cr. P. C. can be treat- 
ed as evidence under Section 288 Cr. P. 
C. In support of his contentions Mr. 
Kamachandra Rao relied upon a number 
of decisioi^ of various High Courts in 
mdia. Mainly, reliance was placed on a 
ruU Bench decision of the Calcutta 
High Court in Sm. Prova Debi v Mrs 
Fernandes, AIR 1962 Cal 203. Per 
Majority it is held in the above decision 
that "where a Magistrate has permitted 
an accused to be represented by a pleader 
mider Section 205 (i) or S. 540-A (1) he 
is not bound to compel the appearance of 
the accused for examination imder Sec- 
tion 342 of the Code of Criminal Pro- 
cedure; he may exercise his discretion in 
the matter, and examine the pleader of 
the accused on his behalf”. 

11. It is clear from the above that 
the principle of law laid down by the 
Full Bench of the Calcutta High Court 
refers to the examination of the pleader 
on behalf of the accused under Sec. 342, 
Cr. P. C. when the Magistrate has per- 
mitted the accused to be represented by 
his pleader. This decision does not lay 
down the law that all witnesses’ evidence 
recorded by a committal Magistrate in the 
absence of the accused in the course 
of the enquiry can be treated as 
mdependent evidence of the guilt or 
innocence of the accused under Sec. 288 
Cr. P. C. The other decision relied upon 
by IMr. Ramachandra Rao is the Full 
Bench decision of the Allahabad High 
Court in Sultan Singh Jain v. The State, 
AIR 1951 All 864. This decision does not 
help the Court to decide the question 
whether the evidence recorded in the 
absence of the accused can be put in as 
substantive evidence at the time of trial. 
The Full Bench of the Allahabad High 
Court was called upon to decide in the 
above decision whether the presence of 
an accused at a place where the trial was 
held would be detrimental to work, 
would make the accused incapable of 
remaining before the Court. Iheir Lord- 
ships have answered this question in the 
negative. The next question that was 
decided by Their Lordships was the 
maintainability of an application to the 
High Court under .S. 561-A, Cr. P. C. 
when an application under S. 540-A, Cr. 
P. C. for exemption had been refused. 
Their Lordships have held that such an 
application under Section 561-A Cr. P. C. 
is misconceived. Mr. Ramachandra Rao 
relied upon several decisions, the latest 
of them is the decision in Deolakhan v. 
State of Bihar, AIR 1963 Pat 371 which 
lays down the law as follows: 

, "The word "the accused” appearing in 
Sections 242 and 342 includes his pleader 
representing him at his own request and 
on his behalf and a pleader representing 
an accused either imder an order passed 
under Section 205 or under an order 
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passed under Section 54&-A can be exa- 
mined under Section 242 or 342 instead 
of the accused. 

Where after the accused, on his ask- 
ing. has been exempted from personal 
attendance in Court and aliowed to be 
represented by a iawyer up to the stage 
of his examination under Section 342 or 
for the matter of that, under Section 242 
and the pleader is examined under either 
of the above sections in place of the 
accus^ the non-examination of the accus- 
ed himself in person does not constitute 
an illegality so as to vitiate the trial or 
even an irregularity curable imder Sec- 
tion 537.” 

It is clear from the above deasion that 
when an accused is exempted from per- 
sonal attendance and was allowed to be 
represented by a pleader, that examina- 
tion of the pleader under Section 242 or 
342 Cr. P. C. in the place of the accused 
is neither an illegality nor an irregu- 
larity. What the learned Advocate for 
the petitioner contends is that the word 
"accused” appearing in Sections 242 and 
342 Cr. P. C. includes the pleader repre- 
senting him. Therefore, he urges that 
the same principle of law should 
extended to the word "accused" found in 
Section 288 Cr. P. C Mr. Ramachandra 
Rao also relied upon the provisions of 
Section 353 Cr. P, C. which prescribes 
the mode of taking and recording evi- 
dence in inquiries and trials and urged 
that the evidence can be recorfed either 
In the presence of the accused or when 
his personal attendance is dispensed with, 
in the presence of his pleader. There- 
fore, he urges that the evidence recorded 
in the absence of the accused can be 
used as substantive evidence under Sec- 
tion 283, Cr. P. C, in a trial Section 353 
Cr. P. C. reads as under 
"Except as otherwise expressly provid- 
ed. all evidence taken under Chapters 
XVin. XX. XXI. XXII and XXIII shall 
be taken in the presence of the accused, 
or when his personal attendance is dis- 
pensed with, in presence of his pleader”. 
If the intention of the Lerfslature was to 
admit as substantive cridence tmder Sec- 
tion 288 Cr. P. C. the evidence of a wit- 
ness duly recorded in the presence of the 
pleader when the personal attendance of 
the accused has been dispensed with, then 
the Legislature would have added the 
same words which are found in Sea 353 
Cr. P. C viz., 'Haken in the presence of 
the accused or when his personal atten- 
dance is dispensed with, in presence of 
his pleader" in Section 283. Cr. P. C. 
The learned State Public Prosecutor 
contended that Section 238, Cr. P. C. la 
an exception to Section 353, Cr, P, C. 
He urged that there will be no effective 
examination in the absence of the ac- 
cused when he ia represented by a 
pleader. He relied upon Section 80 of 


the Evidence Act. which deals with the 
presumptions attached to the Judirial 
documents, viz., deposition of witnesses 
in a judicial proceeding or before any 
officer authorised by law to take such 
evidence or statements or confessions by 
any accused person taken in accordance 
with law. Therefore, he urged that the 
evidence tendered under Sec^on 288, 
Cr. P. C. would be used as substantive 
evidence and therefore the provisions of 
that section must be strictly complied 
wdlh. There is force in these contenUons. 
He relied upon the decision in Alimuddin 
V Queen Empress, (1895) ILR 23 Cal 361 
wherein it is held as follows: — 

"Although previous statements made by 
witnesses may be used, under Section 145 
of the Evidence Act, for tte purpose of 
contradicting statements made by them 
subsequently at the trial of an accused 
person, they cannot, if they have been 
made in the absence of the accused, 
be treated as independent evidence of his 
guilt or innocence; Section 288 of the 
Criminal Procedure Code not avail 
anything for this purpose.” 

Their Lordships of the Calcutta High 
Court, in the course of the judgment, 
have observed as follows: 

"The success of the prosecution in this 
case rests mainly upon the statements of 
Ayesha and I-atifa £anu made in the 
case of Habibull before the Committing 
Officer, and upon the evidence of Yasln 
and Bunde AIL 


As regards the statements of Ayesha 
and Latifa Banu it seems to us that, 
though no doubt they could be used for 
the purpose of contradicting the state- 
ments made by them in the present trial, 
they could not be treated as independent 
evidence of the gult or innocence of the 
accused, for the simple reason that they 
were not made in the presence of the 
accused. Mr. Donogh, however, on behalf 
of the prosecution has contended, referr- 
ing to S. 288 of Code of Criminal Pro- 
cedure, that inasmuch as the statements 
of these two women made upon the 
former occasion were put to them an d 
referred to in the course of the evidence 
that they gave before the Committing 
Officer in the present case, therefore no 
statements themselves could properly go 
in and be used as evidence establishing 
guilt or innocence of the accused. We are 
unable to accept this contention as 
correct Section 288 , provides as follows: 

•The evidence of a witness, duly ta ken 
In the presence of the accused before the 
Committmg Magistrate, may. in the dis- 
cie^ of the Presiding Judge if such 
TOtness IS produced and exaTr.inr. << be 
treated as evidence in the case” 

How in the first place, the statements 
In question were not made In the pre- 
sence of the accused; and In the second 



1969 


Sachidananda v. State (K. Bhimiah J.) 


place, it seems to us that the arguments 
assume that the said statements 'were 
evidence against the accused; for if they 
were not, ■they could not be made evidence 
against him, merely because they were 
put to the two women in the course of 
their evidence in tliis case”. 

12. 1 am in respectful agreement •with 
the principle of law laid down in the 
above decision. The E'vidence recorded 
in the absence of the accused cannot be 
treated as substantive evidence of his 
guilt or innocence imder Section 288 Cr. 
;P. C. in cases where the accused has been 
exempted from personal appearance and 
permitted to be represented by his plea- 
der imder the provisions of Section 205 
or 540-A, Cr. P. C. Therefore, the conten- 
tions of Mr. Ramachandra Rao that the 
evidence recorded before a committal 
Magistrate in the mode prescribed 
under Section 353 Cr. P. C. can be treated 
as e-vidence under Section 288 Cr. P. C. 
is untenable and therefore it fails. In 
this "view of the matter, while refusing 
extension of exemption, the reason as- 
signed by the learned Magistrate, that 
the e'vidence recorded imder Chapter 
XV TTT can be read as e'vidence by the 
trial court under Section 288 Cr. P. C. if 
the evidence is recorded in the presence 
of the accused, is in accordance ivith law. 

13. On the question of status^ of the 
accused, the learned State Public Pro- 
secutor in’vited my attention to a decision 
in Sushila De'vi v. Sharada De'vi 1961 (1) 
CrL L. J. 819 (MP) wherein it is held as 
follows; 

"Courts should be generous in exempt- 
ing accused persons from personal ap- 
pearance. Personal appearance is the 
Rule in criminal cases of a serious nature, 
invol'ving moral turpitude and punishable 
■with imprisonment for some length of 
time. On the other hand, where the of- 
fence is punishable 'with fine only, and 
involves no moral turpitude, the exemp- 
tion should be the rule unless, of course, 
it is to the interest of the accused hirn- 
self, in •view of the question of identi- 
fication, 'to appear in person. Whenever 
person^ appearance is insisted upon, 
mere is some harassment to, the accused: 
the courts have to see that this harass- 
ment is not out of proportion to -fee 
seriousness of the allegations, the severity 
of -the possible punishment on conviction; 
and the very nature of the allegations 
■themselves as they stand out in the prima 
facie case. While no hard and fast rule 
can be laid dowip courts are expected to 
exercise their discretion in this regard 
after seeing the full picture. Certain 
general criteria can also be indicated. 
For example other conditions being the 
same a pardanashin woman should, if 
possible, be spared the inconvenience 
and embarrassment of compulsory per- 
sonal appearance The next test -will 
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he a question of status; highly placed 
pubhc functionaries, or very busy cap- 
tains of industry and the like should not, 
unless the prima facie case is serious, be 

compelled to attend ”, 

I ^ in respectful agreement with the 
ratio of this decision. In the instant 
case, there is no doubt that the offences 
alleged against _ the petitioner are of a 
serious nature invol'ving moral turpitude 
and punishable with imprisonment for 
some length of time if the allegations are 
established by the prosecution. There- 
fore, the question of status of the accused 
■while granting exemption cannot be con- 1 
sidered. The learned Magistrate has 
rightly observed that in a case of this 
nature while recording e'vidence the 
presence of the accused is necessary. 
Therefore, the contention of klr. Rama- 
chandra Rao that ha'ving regard to the 
position of the petitioner who is head of 
a Mutt ha'ving responsibility of perform- 
ing poojas according to shastras through- 
out the day has no merit in it. 

14. As regards the contention that the 
exemption from appearance before the 
Court had been granted to the petitioner 
for the duration of the inquiry has no 
merit in it in -view of the order passed by 
the learned Magistrate on 17-10-1966 
exempting the petitioner from his ap- 
pearance before the Court till the stage 
of recording e'vidence. Hiis order does 
not suggest that the exemption was grant- 
ed for the entire duration of the inquiry. 
The contention of Mr. Ramachandra Rao 
that the learned Magistrate has not con- 
sidered the grounds mentioned in the ap- 
plication while rejecting the application 
for extension of exemption till the dis- 
posal of the case does not survive in -view 
of the legal position that the e'vidence 
recorded in 'the absence of the accused 
cannot be treated as substantive e'vidence 
of his guilt or innocence under Section 
288 Cr. P. C. in cases where the accused 
has been exempted from personal ap- 
pearance and permitted to be represented 
by the pleader under the pro'visions of 
Sections 205 and 540-A Cr. P. C. 

15. For the reasons stated above, the 
learned Magistrate has properly exercised 
his discretion in refusing to grant tlie 
petitioner extension of exemption from 
appearance before the Court. The order 
passed by the learned Magistrate does not 
caR for interference. 

The Re-vision Petition fails and is dis- 
missed, 

DGB/D.V.C. Petition dismissed. 
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Lilly Stella Rodrigues, Petitioner v. 
Girija Bai and others, Respondents. 

Civil Revn. Petn. No. 437 of 1966, D/- 
20-12-1967. 

Houses and Rents — Blysore Rent 
Control Act (22 of 1961) S. 21 (f) — 
Madras Buildings (Lease and Rent Con- 
trol) Act (25 of 1949), S.7(2)(ii) (a)— Ex- 
pression "contrary to any provision of 
law,” meaning of — Application for evic- 
tion on groimd that sub-lease was with- 
out concurrence of landlord — Sub-lease 
created before commencement of opera- 
tion of part V of Mysore Act — Second 
clause of S. 21 (f) and not the first wonid 
apply and hence case would be govern- 
ed by Madras Act — In view of S- 7 of 
Madras Act and S. 108 (j) of T. P. Act, 
the sub-lease cannot be said to be incon- 
sistent with provision of law then in 
force — Transfer of Property Act (1882), 
S. 108 (j) — CivU P. C (1908), Pre — 
Interpretation of Statutes. 

In a ease of sub-lease created before 
the commencement of the operation of 
Part V of the Mysore Act (22 of 1961) to 
which clause (f) of Section 21 refers, the 
second part of that clause and not the 
first applies. The order of eviction on the 
ground that the sub-lease was without 
the concurrence of the landlord can be 
sought only if it falu within the second 
past of that clause. In such a case it 
should be established by the landlord 
that the sub-lease was made contrary to 
any provision of law then in force via, 
the Madras Act (25 of 1949). 

(Para 6) 

The expression, 'contrary to any pro- 
vision of law* occurring in clause (0 in 
Section 21 of the Mysore Act, should be 
understood as having reference to an act 
which is made in opposition to law. Be- 
tween the act done and the law which 
regulates that act, there must be an 
element of conCran'ety. That element of 
contrariety exists when the law prohibits 
t^ Act. (Para 13) 

The expression, 'contrary to any pro- 
vision of law* is an expression of ^de 
import and the meaning to be given to 
that expression depends upon the context 
in which it occurs and the scheme of the 
statute in which it appears. In the 
context in which it appears in clause (f) 
of Section 21 of the Mysore Act, it has a 
reference to a sub-lease which is express- 
ly forbidden by any general or special 
law or a sub-lease which is inconsistent 
with any law then in force. (1903) 2 KB 
423. Foil. (Paras 13. 16) 

Section 7 of the Madras Act does not 
expressly prohibit a sub-lease. In the 


absence of an express provision in the 
Madras Act prohibiting the creation of a 
sub-lease, the lessee has the power to 
make a sub-lease tmder Section 108 (j) 
of the T. P. Act, although the creation of 
that sub-lease, when exception is taken 
to it by the landlord, exposes the lessee 
to the risk of eviction under the provi- 
sions of the Madras Act. But if the land- 
lord abstains from exercising his right to 
seek an order for eviction in that way, 
it cannot be contended that the sub-lease 
is either unenforceable or is unlawful so 
longas^ere is no eviction at the instance 
of the landlord. The sub-lease is a good 
sub-lease and between the sub-lessee and 
the lessee, there is the relationship of 
landlord and tenant. It cannot be said 
that the creation of the sub-lease is incon- 
sistent with the provisions of that Act. 

(Paras 14. 18. 21) 
Cases Referred: Chronological Faras 
(1956) 1956-2 Mad U 54“69 Mad 

LW 282, Aiyannah Chetty v. 

Muddukrishnayya and Co. Madras 22 
(1909) 1909-2 KB 423-=78 LJKB 

812. Mercantile Steamship Co, v. 

Hall 17 

B. P. Holla, for Petitioner; P. Gana- 
pathy Bhat, for Respondents. 

ORDER: The petitioner is a landlord 
who sought eviction under Clauses (a) 
and (f) of Section 21 of the Mysore Rent 
Control Act, 1961. The original lessee 
was a certain Appaji Rao and when the 
application for eviction was made, he 
was dead. Respondents 5 to 11 in this 
revision petition are all his legal repre- 
sentatives. Respondents I to 4 were im- 
pleaded as parties to tho proceedings In 
the Court below on the ground that there 
was an impermissible sub-lease to those 
four persons by Appaji Rao in the year 
1962. The eviction was sought firstly, 
on the ground that the lessee was in 
arrears and secondly, on the ground that 
there was a sub-lease without the land- 
lord's concurrence. The application was 
resisted by the sub-lessees who asserted 
that they were the lessees and that Appaji 
R^ was only a benamidar for them. 
Neither of the two Courts below accept- 
ed the contention that the lease was a 
benami transaction. But while the 
Munsiff gave the landlord the order 
sought him on both the grounds, that 
order was reversed by the District Judge 
who came to the conclusion that there 
were no arrears and that the sub-Ieaso 
did not entail eviction. 

2. Now, that there was a sub-lease In 
favour of respondents 1 to 4 is no longer 
disputed. But Mr. Holla appearing for 
the landlord maintained that that sub- 
lea» did entail eviction under Clai^se (f) 
Section 21 of the Mysore Rent Control 
Act, 1961 since that sub-lease which was 
made before that Act came into force: 
Was created contrary to the provisions of 
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the Madras Buildings (Lease and Rent 
Control) Act, 1949. I shall refer to this 
Act in the coxuse of this order as the 
Madras Act and to the Mysore Rent Con- 
trol Act as the Mysore Act. 

S 3. Before proceeding to discuss the 
argument based on the sub-lease, I should 
notice the submission made by Mr. HoUa 
in criticism of the finding of the District 
Judge that there were no arrears. Mr. 
HoUa did not dispute that the arrears 
were deposited within the time allowed. 
But, according to him, that deposit which 
was made by the ' sub-lessees and not by 
the legal representatives of the principal 
lessee was no deposit in the eye of law 
and so, did not entitle the sub-lessees to 
resist the application for eviction, I do 
not accede to this contention. 

4. If the sub-lease in favour of res- 
pondents 1 to 4 is such as would entail 
their eviction, the deposit made by them 
becomes inconsequential. If not, it is a 
good deposit and the application foimded 
on Clause (a) of Section 21 of the Mysore 
Act, becomes impossible. So, the rem 
question is whether the sub-lease entails 
eviction, 

5. Clause (f) of Section 21 of the 
Mysore Act which entitles a landlord to 

'seek an order of eviction when there is a 
sub-lease, reads: . . 

"21 Protection of tenants agamst evic- 
tion — (1) Nothwithst^ding anything to 
the contrary contained in any other law or 
contract, no order or decree for the 
recovery of possession of any premises 
shall be made by any Court or other _ai^ 
thority in favour of the landlord against 
the tenant; 

Provided that the Court may on an 
application made to it, make an order 
for the recovery of possession of a pre- 
mises on one or more of the following 
grounds only, namely: — 

XX 3CX XX 31X 

(f) that the tenant has unlawfi^y 
sub-let the whole or part oftiie premies 
or assigned or transferred^ in any omer 
manner interest therein and wh^e 
the sub-letting, assignment or transfCT 
has been made before the commg mto 
operation of this Part (except in respect 
of sub-letting, assignment or transfer to 
which the provisions of Section _ 61 are 
applicable), such sub-letting, assignment 
or transfer has been made contrary to 
any provision of law then in force; or. . . 

6. The -finding of -tke Munsiff that the 
jSub-lease was made in -the year 1962 
^istands superseded by the finding of fact 

recorded by the District Judge^ -that it 
was made in the year - 1954. Since the 
sub-lease -was crea-ted before the com- 
mencement of the operation of Part V of 
the Mysore Act to which Clause (f) 
refers, the second part of that clause and 
not the first applies. Whereas under the 
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first part of that clause an unla-wful sub- 
lease entitles the landlord to seek an 
order of eviction if that sub-lease was 
made after Part V commenced to operate, 
in the case of an earlier sub-lease the 
order for e-viction can be sought only if 
it falls within the second part of that 
clause. So what should be established 
by the landlord in the present case is 
that the sub-lease was made 'contrary to 
any provision of law then in force.’ 

7. Section 23 of the Mysore Act 
declares that a sub-lease, after Part V of 
the Mysore Act came into force, shall not 
be lawful unless there is' a contract to 
the contrary. So, it is clear that that 
sub-lease in the absence of a contract to 
the contrary is unlawful and that imlaw- 
ful sub-lease entitles a landlord to seek 
an order for eviction imder the first part 
of Clause (f) of Section 21 of the Mysore 
Act if that sub-lease was made after 
Part V of that Act commenced to operate. 
But in the present case where the sub- 
lease was made before the commence- 
ment of that part, I am not concerned 
with the first part of Clause (f) and so 
the question is not whether the sub-lease 
in favour of respondents 1 to 4 was un- 
lawful, but whether the sub-lease in 
their favour was contrary to any provi- 
sion of law in force when it was made. 

8. It was argued before the District 
Judge that the sub-lease in favom of 
respondents was contrary to the provi- 
sions of Section 7 of the Madras Act, 
which reads: 

"7. Eviction of tenants — (1) A tenant 
shall not be e-victed whether in execution 
of a decree or otherwise except in 
accordance xvith -the provisions of this 
section 

XX XX XX XX 

(2) A landlord who seeks to evict 
his tenant shall apply to the controller 
for a direction in that behalf. If the 
Controller, after giving the tenant a 
reasonable opportunity of showing cause 
against the application, is satisfied .... 

(a) transferred his right under the 
lease or sub-let the entire building or 
any part -thereof if -the lease does not 
confer on him any right to do so — 

-the Controller shall make an order 
directing the tenant to put the landlord 
in possession of -the building and if the 
Controller is not so satisfied, he shall 
make an order rejecting the application;” 

9. The District Judge who_ ^d not 
properly understand the pro-visions of 
Clause (f) of S. 21 of the Mysore Act, 
made the mistake of thinking that what 
the landlord had to establish was that 
the sub-lease was -unla-wfuL But what he 
had really to investigate was whether the 
sub-lease was contrary to any pro-virton 
of law which was operating at the time 
of the sub-lease. It is plain that the 
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District Judge overlooked the disUnctioo 
between a sub-lease created before Part 
V of the Mysore Act cominenced to 
operate and a sub-lease which was creat- 
ed after the commencement of that part. 

10. I should exclude from considera- 
tion the finding recorded by the District 
Judge which was influenced by the mis- 
comprehension of the relevant statutory 
provision. I should therefore, address 
myself to the question whether the sub- 
lease was contrary to the provisions of 
any law then in force. 

11. Mr. Holla appearing for the land- 
lord contended that since it was possible 
for a landlord to seek an order for evic- 
tion under Section 7 (2) (a) of the Madras 
Act, in a case where the lessee made a 
sub-lease without his having a right to 
make it under the terms of the lease. — 
and there was none in the present case 
— the sub-lease in favour of resp^dents 
1 to 4 was contrary to &e provisions of 
that Act. 

12. Mr. Ganapathy Bhat maintained 
that under ^e provisions of Section 108 
(J) of the Transfer of Property Act. the 
lessee had the right to make a sub-leas^ 
unless there was a contract to the con- 
trary and that since the Madras Act 
doei not prohibit any such sub-lease, 
the iub-lease by Appajl Rao to respon- 
dents 1 to 4 was not contrary to law but 
was permissible. 

13. Now. Section 7 ( 2 ) fa) of the 
Madras Act, does not prohibit a sub-lease; 
What it provides Is that if there is a 
sub-lease and that sub-lease is not autho- 
rised by the terms of the lease, the land- 
lord may make an application for the 
eviction of the tenant and that on proof 
that there was such sub-lease _ there 
shall be an order of eviction. It is one 
thing to say that a sub-lease is contrary 
to law and quite another to say that a 
sub-lease which is not authorised by the 
lease deed entails eviction. The expres- 
sion, ‘contrary to any provision of law* 
occurring In Clause (f) in Section 21 of 
the Mysore Act, should be understood as 
having reference to an act which Is 
made In opposition to law. Between 
the act done and the law which regulates 
that act, there must be an element of 
contrariety. That element of contrariety 
exists when the law prohibits the act 

14. But, Section 7 of the Madras Act, 
does not prohibit a sub-lease. On the 
contrary, sub-section (2) of that section 
makes It clear that if the lease autho- 
rises a sub-lease, that -sub-lease is with- 
in the power of the lessee. The restrict- 
ed provirion which that section incor- 
porates is a provision creating a right 
in the landlord to seek an order for evic- 
tion when a sub-lease which is not 
authorised by the terms of the lease is 
made by the lessee. In the absence of an 


Express provision in the Madras Act, 
brohibiting the creation of a sub-lease, 
the lessee has the power to make a sub- 
lease imder Section 108 (j) of the Transfer 
Of Property Act, although the creation 
Of that sub-lease, when exception is taken •> 
to it by the landlord, exposes the lessee to*^ 
the ri^ of eviction under the provisions 
Of the Madras Act. But if the landlord 
abstains from exercising his right to seek 
order for eviction in that wav, it can- 
hot be contended that the sublease is 
Oither unenforceable or is unlawful so 
long as there is no eviction at the in- 
stance of the landlord. The sub-lease is 
0 good sub-lease and between the sub-j 
lessee and the lessee, there is the relation- 
ahrp of landlord and tenant. 

15. 1 should make a distinction be- 
tween a sub-lease which creates a right in 
the landlord to seek eviction and a sub- 
lease which js contrary to /aw m the 
tense that it is statutorily prohibited. In 
the one case the creation of the right in 
the landlord has no other efficacy than to 
Clothe him with the right to seek evic- 
tion if he elects to do so, but on the sulv 
lessee that right has no other impact. So 
long as it subsists, it is a good and valid 
«ub-lease. 

10. The expression 'contrary to a\. 
brovisien of law’ is an expression of wl;-* 
unport and the meaning to be given to 
that expression depends upon the context 
In which It occurs and the scheme of the 
Statute in which it appears. In the con- 
in which it appears in clause (f) of 
Section 21 of the Mysore Act, I under- 
stand it as having reference to a sub- 
lease which Is expressly forbidden by any 
general or special law or a sub-lease 
yhich Is Inconsistent with any law then 
In force. 

17. That view which I take, receives 
Support from the decision in Mercantile 
Bteamship Co. v. Hall, 1909-2 KB 423 in 
Which Pickford J. said this: 

" I reserved my judgment be* 

cause I wished to see if 1 could get from 
any of the authorities any guidance as to 
What was the exact meaning that had 
been attached by the ^urts to the wide 
Words 'contra^ to law*. I have not got 
any great assistance from the cases, be- 
cause I do not think any of them turned 
on facts and considerations such as those 
Which arise in this case. Of course a 
Stipulation may be contrary to law In a 
great meiny ways. It may be contrary to 
Ihe general law, but it is not suggested that 
the stipxilation Is so here. Or it may be 
contrary to certain express proviric 
that Act prohibiting stipulations of ’ -I*** 
description; therefore I have to consider 
Whether, if stipulations are not expressly 
prohibited the Act, they are contrary 
to law within the meaning of Section 114 
If they are inconsistent with the pro* 
virions of the Act I am of opinion that 
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they are, and the question therefore nar- 
rows itself ” 

18. The only statutory provision on 
which dependence was placed on behalf 
,of the landlord in support of the postulate 
-that the sub-lease was contrary to law 
was Section 7 of the Madras Act. But 
that law does not expressly prohibit a 
sub-lease and it cannot be said that the 
creation of the sub-lease was inconsistent 
with the provisions of that Act. 

19. But Mr. Holla asked attention to 
the expression 'imlawfuUy’ occurrmg in 
the first part of clause (f) of Section 21 
of the Mysore Act and asked me to con- 
trast that expression with the expression, 
'contrary to any provision of law’ occur- 
ring in that Section. His argument was 
that the two expressions cannot have the 
same meaning since the first part of the 
clause refers to an unlawful sub-lease 
whereas the second part refers to a sub- 
lease contrary to law. 

20. It is obvious that the expression 
'unlawfully’ was used in the first part of 
the clause since Section 23 of the Mysore 
Act which governed sub-leases used the 
expression 'shall not be lawful’. Since a 
sub-lease in the absence of a contract to 
'the contrary after Part V of the Mysore 
Act came into force is not lawful, the 
Legislature employed the expression 
'unlawfully’ when it referred to sub- 
leases created after the commencement of 
that Part. The employment of that ex- 
pression for that reason is quite intel- 
ligible. But, since more than one ^w 
imposing restrictions _ on the landlord s 
right to seek eviction was operating 
in the five different areas which became 
the new States of Mysore under the 
States Reorganisation Act, and, their pro- 
visions were not uniform _ and not ^ 
those laws expressly prohibited a sub- 
lease as Section 23 of the Mysore Art 
does, no one should feel surprised with 
the selection, of the expression 'contrary 
to any provision of law’ by the Legis- 
lature when it referred to a sub-lea^ 
created before the commencement of Part 
V of the Mysore Art. 

21. However that rnay be, I am con- 
cerned in this case with the meaning of 
the words, 'contrary to any prortsion of 
law’ and I have no doubt in my mind that 
those words have reference to a sub-lease 
expressly prohibited by a law then m 
force.- . The sub-lease in the present case 
was ■ not. 

■• 22. The decision of the High Court of 
•Madras in Aiyannah Chetty v. Muddukn- 
“shnayya & Co., (1956-2 Mad LJ 54) on 
which Mr. Holla depended in support of 
the argument to the contrary, cannot be 
of much assistance to him since that was 
a case in which a tenant whose eviction 
was sought imder Section 7 . (2) (ii) (a) of 
the Madras Act appealed to the provisions 


of Section 108 (j) of the Transfer of Pro- 
perty Act and the plea was negatived. 
The observation in that case that the right 
created in favour of the lan(hord by the 
Madras Act has to be understood in the 
context in which it was made and when 
so imderstood, that observation only 
means that the right of the tenant created 
by the provisions of the Transfer of Pro- 
perty Act must yield to the right of the 
landlord created by the Madras Act. 

23. I dismiss this revision petition; but 
in the circumstances of the case, I make 
no order as to costs. 

24. Mr. HoIla_ says that the petitioner 
should be permitted to withdraw the 
amount deposited by the sub-lessee. Mr. 
Ganapathy Bhat does not object and so 
it will be paid to the landlord. 

LGC/D.V.C. Petition dismissed. 
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B. M. KALAGATE, J. 

Amir Bi and others, Appellants v. 
Committee of Management of Nilasandra 
Mosque, Bangalore and another. Respon- 
dents. 

Second Appeal No. 151 of 1964, D/- 
12-8-1968 against judgment and decree 
of Addb Civil J., Bangalore, D/- 8-1-1964. 

(A) Civil P. C. (1908), Ss. 100-101 — 
New point — Deed of Wakf — Proof of 
execution — Execution of document not 
specifically disputed and no issue raised 
in lower Courts and consequently no 
decision — Question of proof of execution 
of the document held could not he raised 
for the first time in second appeal. 

(Para 11) 

(B) Registration Act (1908), Ss. 60, 58, 
59 — Registration of document — Proof 
of execution. 

The execution of a document cannot be 
held to be proved by the fact of the 
registration of the document itself. What 
Section 60 (2) provides is that the regis- 
tration certificate is proof that the docu- 
ment was duly registered and not that it 
was duly executed. 

Though it is true that the Court is not 
bound to treat the Registrar’s endorse- 
ment as conclusive proof of the fact of 
its execution, yet, if the executant admits 
the execution and signs it before the 
Registrar and the Registrar affixes his 
signature endorsing the signature of the 
executant stating that the executant has 
admitted execution and certifies the 
document, then, such an endorsement and 
the certificate read with the evidence in 
that matter is sufficient to hold that the 
docu ment is proved to have been signed 
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and executed by the executant. Case law 
discussed. (Para 16) 

(C) Evidence Act (1872), Ss. 66 and 65 

— Deed of Wakf — PJaintiff>mosque 
claiming possession of property as trustee 
—Defendant claiming the property as her 
onm and knowledge of execntion of 
wakfnama by her deceased husband 
denied — Defendant giving in evidence 
that ahe might be in possession of the 
deed though she was not sure of it — 
Ileld, that the case fell under S. 62 (2) and 
no notice was required to be given and 
the certified copy of the deed was admis- 
sible in evidence. (Para 19) 

(D) Mussalman Wakf Validating Act 
(1913), S. 3 — ^Wakf by Hanafi Mussalman 
in favour of Mosque — No possession 
given — Beservation made for executant 
during his lifetime — Wakf is valid. AIB 
1927 All 235, Diss. 


A vrakf created by a Haiufi Mussal- 
znan even In favour of a mosque making 
reservation for himself during his life 
time without delivering possession, is 
perfectly valid wakf and is in accordance 
with the tenets of the Muhammadan Law 
relating to a wakf created by a Hanati 
Mussalman. The Legislature does not 
make any difference between a wakf for 
a mosque or a wakf for any other xeli* 
gious, charitable or pious purposes. AIR 
1927 All 255. Diss. (Paras 34. 36) 

(E) Civil P. C. (1908), S. 92 — Property 
dedicated to Mosque — Property in pos- 
session of wile of deceased executant of 
wakf — Wife has no right to occupy the 
property and she is only a stranger — 
Suit by plaintiff-mosque to recover pos- 
session — S. 92 has no application and 
consequently consent of Advocate-Gene- 
ral for filing of suit not necessary. AIR 
1941 P. C. 1, Folk (Para 39) 


Cases Referred: Cbronolc^ical Paras 
(1961) 39 Mys LI 794=ILR (I960) 

Mys 584 Narayanachar v. Venkata- 
nathan 16 

(lybU)' iiiir fybir avs ssi a'n— 

37 Mys U 920, Balappa Tippanna 
v. Asangappa Mallappa 15 

(1958) 36 Mys U 476=1LR (1958) 

Mys 263, Narayanappa v. l.atch- 


(1948) AIR 1943 PC 168 (V 35)- 
1948 All LJ 422, BeU Ram and 
Bros. V. Mohd Afzal 
(19471 AIR 1947 'All 201 (V 34)- 
1947 All U 85. Mohd Yadn v. 
Rahaxnat Ilahi 

(1941) AIR 1941 PC 1 (V 28)-67 Ind 
App 448, O. Em. O. M. Sp. Firm 
. V. Nagappa 

(1927) AIR 1927 All 255 (V 14)- 
ILR 49 All 391, Mohd. Sbafi v. 
Md. Abdul Aziz 

(1838) 1833 Fulton’s Rep. 345, Deo 
Dem Jan Eibee v. AbdooUah 
■ Barber ■ ' 


M. N. FarukM, for Appellants; Sadiq 
Suhael for. Respondents. 

JUDGMENT: This appeal Is presented 
by the Legal Representatives of defendani 
1 Amir Bi and four others against th( 
decree dated January 8, 1964 made bj 
the Additional Civil Judge Bangalore, it 
B. A. 348 of 1960 decreeing the suil 
which was dism^sed by the trial court. 

2. The first respondent, which ha: 
been described as the Committee ol 
Management of the Neelasandra Mosqu( 
by its President Shaik Abdul Jaleel 
taught O. S. 153 of 1957 on August 3, 
1957 ag ains t the defendants claiming pos- 
sesaon of the suit schedule property, and 
present and future mesne profits. 

3. The suit property described in th6 
schedule to the plaint consists of items 
bearing Munidp^ Door Nos. 247 and 248 
situate in Bazaar Street, Neelasandra, 
Civil Station. Bangalore, together with 
ahops and other buildings now standing 
thereon. This property, according to the 
plaintiff, belonged to one Abdul Hussain 
alias Jani Saheb who executed a Wakf- 
nama in favour of the mesaue on April 
23.1948 conveying his right, tiUe a.^ 
interest in the suit property absolutely 
constituting himself as the Muthuvalu 
and continued to be in possession of ths 
property enjoying the income thereof’tlll 
his death, which occurred on May 12. 1651. 

4 . Amir Bi. defendant 1. since deceas- 
ed was the wife of Abdulla Hussain and 
the other defendants are the tenants 
in occupation of the premises. Since the 
wakf was created for the benefit of the 
mosque and the said Abdulla Hussain 
was to enjoy the property during his life 
time and thereafter, as per the terms of 
the wakfnama the income from the suit 
property was to be utilised in full for the 
benefit of the plaintiff-mosque, the first 
defendant has no right to continue in 
possession of the suit property. The other 
defendants deny the plainti^s title and’ 
therefore are In wrongful possession of 
the suit property. The plaintiff therefore, 
on 29th June 1956 issued a notice to the 
defendants c^Ung upon them to sur- 
render possesricn of the suit property and 
pay up the rents due. The defendants 
did not comply with the notice and there- 
fore, the present suit has been filed on 
behalf of the mosque against them to 
recover possession of the suit proper^T^ 

5. The defendants contested the plain- 
tiffs claim to recover possession. Defen- 
dants 1 and 3 to 6 filed a Joint; 
written statement In which the/ 
Inter alia contended that the plaintiff has 
no locizs standi to institute the suit since 
the MuthuvalU of the Neelasandra 
Mosque alone had the power to institute 
the BaTTig They «lar. coniested the Talidity 
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of the wakf and stated that no wakf as 
such was created. It was also contended 
that Abdul Hussain had no intention to 
create a wakf since he did not divest 
himself of the ovTiership of the pro- 
perty comprised in the wakf. The 
first defendant it was stated, was 
in possession of the property as the 
owner and prior to that, her husband 
was in possession and that possession was 
never handed over to any representative 
of the mosque. On these grounds the 
defendants contended that the plaintiff’s 
suit should be dismissed. 

6. The trial court on these pleadings 
raised several issues but for the purpose 
of this appeal, the issues that are material 
are issues 1, 4 and 6. Ihey are as follows: 

"1. Did late Abdulla Hussain alias Jani 
Saheb create a valid wakf on 23-4-1948 
in favour of the plaintiff Mosque? 

2. Is the suit maintainable in the form 
in which it is brought? 

3. Is the suit wakf illusory and fictitious 
and created only as a shield and hence 
unenforceable?”. 

7. On the first issue the trial court 
foimd that there is no valid wakf created. 
On issue No. 6 it held that it does not 
survive in view of the finding on issue 
No. 1 and issue No. 4 was angered _ in 
the affirmative. In the result, it dismiss- 
ed the suit. 

8. The plaintiff presented an appeal 
in the court of the Civil Judge, Banga- 
lore, against the decree dismissing the 
suit. The learned Civil Judge disagree- 
ing with the conclusion reached by the 
trial court allowed the _ appeal and 
decreed the plaintiff’s suit. It is the 
correctness and legality _ of ^s decree 
that is being challenged in this appeal by 
the appellants. 

9. - Mr. Farukhi, learned counsel for 
the appellants has submitted four points 
in support of his appeal. They are: 

1. The execution of the wakfnama is 
not proved and that a certified copy, the 
original not having been proved to_ have 
been lost or destroyed is not admissible 
in evidence; 

2. That the wakf, even if it is created, 
is not v^d in law; 

3. That the wakf was not acted upon; 

4. The suit is not maintainable since 
the consent of the Advocate General was 
not obtained prior to the filing of the 
suit as required by Section 92 of the 
Code of Civil Procedure. 

10. 'The first question is whether the 
execution of the document is proved. 

11. It is stated in para 2 of the plaint 
that Abdulla Hussain has executed the 
document on 23-2-1940. The defendants 
in their written statement have merely 
denied the allegations made in para. 2 of 
the plaint. There is no specific denial 
of the execution of the document by 


Abdulla Hussein. The trial court has not 
rmsed any issue relating to the proof of 
toe execution of toe document. It is 
toerefore clear that the execution of the 
document, not having been specifically 
disputed, no issue is raised and there is 
no deciaon by the Courts below. There- 
fore, it is not open to the learned coimsel 
for the appellants to raise toe question of 
proof of the execution of the document 
m this Court for the first time. Even other- 
wise, in my opmion, the evidence on 
record is sufficient to hold that toe plain- 
tiffs have proved toe execution of the 
document. 

12. Section 67 of the Indian Evidence 

Act provides that if a document is alleg- 
ed to have been signed by any person, 
then the signature of that person to that 
document must be proved. In this case, 
P. W. 4, Shark Hyder, who has identified 
toe executant Abdulla Hussein before the 
Sub-Registrar states that Abdulla Hussein 
signed toe document in his presence 
before the Sub-Registrar. P. W. 2, a 
clerk in the Sub-Registrar’s office ’has 
produced toe thumb impression register 
which is marked Exhibit P-1 and states 
that toe entry relating to the document 
dated 23-4-1948 is Exhibit P-1 (a). How- 
ever, P. W. 4 when shown Exhibit P-1, 
pointed out Exhibit P-1 fb) as toe signa- 
ture of the executant Abulia Hussein. This 
is obviously incorrect. It is not known 
whether tWs witness is a literate or illi- 
terate. The signature in Exhibit P-1 is 
in Urdu and if this witness was a literate, 
surely, he could not have committed the 
mistake of pointing out the signature of 
Abdulla Hussein as Exhibit P-1 (b) 

instead of Exhibit P-1 (a). The Register 
shows that toe document has been regis- 
tered on 23-4-1948 and it bears the thumb 
impression of the executant who has also 
signed it in Urdu. P. W. 5 is an attestor 
of the document. His evidence is that the 
executant signed the document before the 
Sub-Registrar and also in the lawyer’s 
office where the document was executed. 
Further, the executant himself presented 
the document for registration and having 
admitted its execution, signed it in 
Hindustani. He has also put his left 
thiunb mark on it. It also shows that he 
was identified by Shark Hyder P. W. 4. 

13. Section 58 of the Indian Registra- 
tion Act requires that every document 
admitted to registration shall bear the 
endorsement of the particulars such as 
the signature of the person admitting 
execution of the document. Under Sec- 
tion 60 (1) of the Act, the registering 
Officer has to endorse a certificate con- 
taining the word 'registered’ thereon and 
imder sub-section (2) of that section,' such 
certificate shall be signed, sealed and 
dated by the registering officer and shall 
then be admissible for the purpose of 
proving that the document has been duly 
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revered in the manner provided by the 
Act and that the facts mentioned in the 
endorsements referred to in Section 59 
of the Act have occurred as stated there- 
in. One of such facts falling within Sec- 
tion 59 is the signature of the executant 
of the document. Further, P. Ws. 4 and 
5 have spoken about the signature of 
Abdulla Hussein. This evidence to my 
mind, is sufficient to hold that the docu- 
ment bears the signature of Abdulla 
Hussein and the same is proved. The 
lower appellate court has also, believing 
the evidence of P. Ws. 4 and S held that 
Abdulla Hussein has signed the docu- 
ment. 

14. It is however contended by Mr. 
Farukhi that mere proof of the signature 
by itself is not sufficient to hold 
that the execution of the document 
is proved and in support of that 
proposition, he relied upon a decision of 
this court in Narayanappa v. Latchmakka 
(1958) 36 Mys LJ 479, wherein it has 
been observed that mere proof of signa- 
ture of party to a docimient is not the 
same thing as proving the due execution 
of the document. That observation came 
to be made in respect of a document alleg- 
ed to have been executed by an illiterate 
lady: the courts below In the case had 
come to the conclusion that she did not 
know the real character of the document 
when she signed it and it was in that 
context this court observed that mere 
proof of signature of the party Is not the 
same thing as proving the due execution 
of the document It is obvious that if a 
person signs a document not knowing the 
nature of that document it is as go<^ as 
his not having executed the document and 
therefore, the observation made in that 
context can have no relevance to the 
facts of the present case. 

15. Next Mr. Farukhi relied upon the 
decision in Balappa Tippanna v. Asan- 
gappa Mallappa, (1959) 37 Mys. LJ 920 
= (AIR 1960 Mys. 234). In that decision, 
the effect of the proviso to Section 65 of 
'fne ’rniinm ^rvifseijue •was timsifterefi 
since the document was to be proved as 
required by that Section since It was 
required to be attested and the proof of 
such a document had to be given in ac- 
cordance with the provisions of that Sec- 
tion. That decision again, has no rele- 
vance to the facts of this case. 

16. Mr. Farukhi then relied on the 
decision in Narayanachar v. Venkatana- 
than, (1961) 39 Mys L J 794 in support 
of his submission that the certificate by 
the Registrar under Section 60 (2) of the 
Indian Registration Act is not sufficient 
to hold that the document.-has been ex- 
ecute It is true that /this court Km 
stated that the execution of the document 
cannot be held to be proved by the fact 
of the registration of the document itself. 
■What Set^n 60 (2) provides is that the 


re^stration certificate is proof that the 
document was duly registered and not 
that it was duly executed. It would 
however appear that the document was 
presented for registration not by the ex- 
ecutant himself but by a person who held 
the power of attorney from the executant 
and it was in that context that the ob- 
servation was made. But the plaintiffs 
in the instant case do not merely rely 
upon the certificate imder Section 60 (2) 
of the Registration Act. They have also 
examined two witnesses — ^P. Ws. 4 and 
to prove the signature of Abdulla Hussein. 

Though it is true that Court is not 
bound to treat the Registrai^s endorsement 
as conclusive proof of the fact of its ex- 
ecution, yet, if the executant admits the 
execution and signs it before the Reg- 
istrar and the Registrar affixes his signa- 
ture endorsing the signature of the ex- 
ecutant stating that the executant has 
admitted execution and certifies the docu- 
ment, then, such an endorsement and the 
certificate read with the evidence of P. 
Ws. 4 and 5 is sufficient to hold that the 
doctunent is proved to have been signed 
and executed by the executant namely. 
Abdulla Hussein. Therfore, these de-J 
dsions on which reliance has been placed 
by the learned counsel for the appellants 
do not help them in maintaining that the 
execution of the document is not proved. 

17. The other part of the argument la 
that the plaintiff has produced the certi- 
fied copy of the document and such a 
certified copy is not admissible in evidence 
unless it was shown that the original was 
either lost or destroyed. The evidence 
discloses and it is also found by the lower 
appellate Court that the executant Abdulla 
Hussein was in possession of the document 
till his death. It is in evidence as stated 
by his y/ife that her husband died in her 
house. She has further stated that she 
might be in possession of the document 
of Adbxilla Hiassein but that she is not 
sure of it 

18. Under Section 65 (a) of the Indian 
Evidence Act, when the original is shov/n 
or appears to be in possession of the per- 
son against whom the document is sought 
to be proved, then, secondary evidence 
may be given of the existence and con- 
dition of the document But Section 66 
of the Act provides that secondary evi- 
dence of the contents of the document 
referred to in Section 65 (a) shall not be 
given unless the party proposing to give 
such secondary evidence has previously 
given to the party in whose possession 
the document is, a notice to produce It 
provided that such notice shall not be re- 
quired in order to render secondary evi- 
dence ad m issible in a case when, from 
the nature of the case, the adverse party 
must know that he will be required to 
produce it 
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19. In this case it is dear that the 
plaintifE-mosque claims possession of the 
property as a trustee whereas defendant 
1 claims it as her own, and denied any 
knowledge of the execution of the wakf- 
nama by her deceased husband, lliere- 
fore, in such circumstances it is obvious 
that the defendant must be held to know 
that she will be required to produce the 
document especially in view of her evi- 
dence that she might be in possession of 
the document of her husband, but that 
she v.^as not qioite sure. Therefore, it 
is clear that the present case falls under 
sub-clause (2) of Section 66 of the Evi- 
dence Act and therefore, no notice is re- 
quired to be given as required under that 
Section. In my opinion, the appellate 
court was right in holding that the certi- 
fied copy was admissible in evidence. The 
trial coiirt’s view that the document was 
not admissible in evidence as the existence 
or loss of tke original was not proved is 
not correct. Therefore, I hold that the 
certified copy produced by the pl ain t iff 
is admissible in evidence. 

20. Then, the next question which is 
of importance relates to the validity of 
the wakf created by the deceased Abdulla 
Hussein. From the written statement of 
the defendants it could be gathered that 
the validity of the document was challeng- 
ed on two groimds, firstly, that the ex- 
ecutant did not intend to divest himself 
of the ownership of the wakf property 
and secondly, that he did not intend to 
create a wdcf in respect thereof. The 
first issue raised by the trial Court is 
whether the deceased Abdulla Hussein 
created valid wakf on 23-2-1948 in favour 
of the plaintiff-mosque: it answered that 
issue in the negative stating that since the 
certified copy was not adrnissible in evi- 
dence and when once it goes out of evi- 
dence, then there is nothing on record to 
show that Abdulla Hussein created a wakf 
of the property in question in favour of 
that mosque. 

The appellate court took a contrary 
view and held that the wakf was valid 
being in accordance with the tenets of 
Muhammadan law. Mr. Farukhi for the 
appellants has challenged the correctness 
of this finding stating that the deceased 
Abdulla Hussein wasaHanafi Mussalman 
and the validity of the wakf created by 
him must be considered in accordance 
with the rules that govern wakfs created 
by a Ha nafi Mussalman. He contends that 
the wakf must not reserve any interest 
in the property in respect of which a 
■wakf is created. He also contends that 
unless a delivery of such property is 
made, the wakf is not complete especial- 
ly when the wakf is in favour of a mos- 
que, and since the wakf is in favour of 
a mosque and since the wakif has reserv- 
ed the benefit to himself xmder the 
wakf and did not deliver possession of 


file property, the wakf must be held to 
be void. On the contrary, Mr. Sadiq for 
the pl^tiff-respondent maintains that 
the wakf created by Abdulla Hussein is 
vahd and in accordance with the princi- 
ples of Muhammadan Law governing the 
wakfs created by a Hanafi Mussalman, 
Therefore, I have to see which of the two 
rival views is correct in accordance with 
the principles governing the wakf creat- 
6d by a Hanafi Mussalman, However, 
before I proceed to consider the said 
question, I would like to set out here the 
relevant portion of the wakfnama: 

" Whereas the wakif being a 

Hanafi Muslim desires to create a wakf 
in respect of the schedule property in 
favour of the Musjid at Neelasandra 
Civil Station Bangalore subject to the 
condition that the income therefrom shall 
be utihsed for the maintenance and sup- 
port of the wakif during his lifetime 
and immediately after his death the 
income from the schedule property to be 
utilised in full for the benefit of the 
Musjid at Neelasandra Civil Station Ban- 
galore whereas the wakif is the present 
Mutawalh of the Musjid at Neelasandra 
Civil Station Bangalore he in his capa- 
city as such Mutawalli will be in pos- 
session and control of the schedule pro- 
perty and shall fulfil the object of this 
wakf. As the wakif is possessed of other 
properties and as his heirs will get their 
specified shares in the said properties the 
wakif with the object of getting benefit 
after his death has created this wakL . . 

21. 'The validity of wakfs’ is founded 
on the rule laid down by the Prophet 
himself when Omer sought his counsel, 
to make the most pious use of his pro- 
perty. The Prophet declared, 

'tie up the property and devote the 
usufruct to human being and it is not 
to be sold or made the subject of gift 
or inheritance; devote its produce to 
your children, your kindred, and the 
poor in the way of God.’ 

(Vide Chap. VH P. 192 Mohammedan 
Law by Ameer Ali, VoL I). 

The learned author then states what 
wakf literally means and observed 
(P. 194). 

"Technically or as the Arbian jurists 
put it, in the language of the law, it 
signifies the dedication or consecretion 
of property, either in express terms or 
by implication, for any charitable or 
religious object, or to secure any benefit 

to human beings a dedication to any 

good purpose. (Wujuh-ul-khair. 

Wa’l bin of the Hanafis) is a wakf. The 
terms Birr and Elhair include all good 
and pious acts and objects. To make a 
provision for one’s self is regarded by 
Hanafi La'wyers as an act of Idiair. for 
the Prophet declared a man gi-ving subsis- 
tence to himself as giving charity, and 
settlements upon one’s family are ap- 
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proved of and regarded aa lawful by all 
the spools.” 

This is also what is stated by Baillie in 
Digest of Moohummudan Law: 

"When a man has made an appropria- 
tion of land or something else, with a 
condition that the whole or a part of it 
shall be for himself while he lives and 
after him for the poor, the appropriation 
is valid, according to Aboo Yoosut . . ” 
(P. 595) 

22. Aboo Yoosuf and Mohammed, the 
two most distinguished disciples have 
expounded the law relating to wakfs 
created by a Hanafi Mussalman. Moham- 
med considers ^e appropriation or the 
use of the property during life illegal. 
He al»!o considers delivery of possession 
of the property essential to the validity 
of an approiJriatioi:, On both these 
points, he is at variance with Ahoo 
Yoosuf and it is this difference of opi- 
ruon among the disciples that has given 
rise to Ae question whether the wakf 
in question Is a valid one and is in ac- 
cordance with the principles of Muslim 
tenets. 

"In order that a wakf should become 
operative or binding it Is not necessary 
under the Hanafi Law that the property 
should be actually delivered by the 
waidf to a trustee. Delivery of seisin is 
not necessary in wakf as it is in hiba. 
The mere declaration of the wakif is 
sufficient to corrstitute the property 
wakf, and the wakif from that time 
forth Is a mere trustee. He may be a 
trustee for himself, that is. he may 
reserve during his lifeUme the income 
of the property for his own benefit; but 
whilst the law allows him, in case he 
Tnaltpa a Condition to that effect, to use 
the income of the property in whole or 
in part during his lifetime, the pro- 
perty Is nevertheless a trust-property in 
his hands. He can neither sell it, nor 
mortgage it, nor burden it, nor deterio- 
rate it in any way and If he does so 
the b^eficianes and reveraoners would 
be entitled to have the property taken 
out of bis hands and conrigned to a mut- 
walli, to realise the rents and profits 
and to make over the balance to the 
w^df after deducting expenses. 

"Though, according to Mohammed, 
conrignment of the dedicated property 
and separation of it from the other pro- 
perties of the wakif are necessary to the 
completion of a wakf, according to Abu 
Yusuf, the wakf becomes absolute and 
binding, like emancipation, on the mere 
declaration of the wakif, and Ms right 
therein becomes extinguished at once...” 
(vide P. 237 Mohammedan Law by 
Ameer All VoL D. 

2X In the case of Deo Dem. Jan. 
Bibee v. Abdoollah Barber, 1838 Fulton's 
Bep. 345. decided by the Sirpr eme Court 


of Calcutta, the question was which of 
two omnions is to prevaiL The learned 
Judges referred the questions to the 
Moulavies for their opinion. The first 
question was whether, according to 
Mohammedan Law, an endowment to 
charitable uses is valid, when qualified 
by a reservation of rents and profits to 
the donor himself during his life and the 
second was whether delivery of the pro- 
perty is essential to render an endow- 
ment valid, according to the rule which 
governs other gifts? The Moulavies ans- 
wered the questions as follows: 

(1> There Is a difference of opinion 
between Abu Yusuf and Mohammed 
touching the wakf or consecration of 
lands with a reservation, and setting 
apart of any portion of the profits and 
produce thereof for the support of the 
wakif or consecrator. Abu Yusiif consi- 
ders the act legal, and Mohammed deems 
it illegal The legal opinions of most of 
the learned uphold the opinion of Abu 
Yusuf, which is to be found in Chulpee 
or commentary of the Shurh Vkayah. . . 

(2) Abu Yusuf does not consider the 
consignment and delivery of consecrate 
real property to the MootuwuUee as 
necessary to render the wakf of con- 
secration legaL In this opinion Moham- 
me differs but the practice is in ac- 
cordance with the opinion of Abu Yusuf, 
as written in the Mooneeah, . .(P. 241)” 

24. Thus the opinion of the Mo^a- 
vies base on the authorities was that 
the opinion of Abu Yusuf was to prevaiL 

25. But Mr. Farukhi submits that 
even If it is held that for the comple- 
tion of a wakf delivery is not necessary 
and it is open for the wakif to make a 
reservation for himself during his life- 
time, yet if the wakf is for a mosque, 
then, he must deliver possession, and un- 
less possession is delivered, the wakf is 
not complete. In support of this proposi- 
tion. he relied on the observation by 
^abji in his book Muhammadan Law 
Third Edn.) as follows: 

"515. The wakif cannot validly reserve 
any benefit to himself under a dedica- 
tion for a mosque. A wakf with any 
such reservation is void.” (P. 646). 

He alai relies on a similar observation 
appearing in Veima’a Mohammedan Law 
(4lh Edn. 1968) to the effect — 

220 (1) Except in the case of a wakf 
for a mosque the wakif roay at the 
time of making the wakf reserve the 
following benefits for himself, . . . 

Thus raying on the above statements, 
Mr. Farukhi maintains that a wakf with 
reservation to mosque is void urdess ac- 
companied by delivery of possession. 

28. The learned author Tyabji below 
Section 515 has stated: 

"This is in accordance with all the 
schools of law. For Abu Yusufs expos!- 
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tion of the Hanafi law alone permits the 
waMf to reserve any benefit to himself 
in a wakf of any kind whatsoever. But 
even accordinR to Abu Yusuf, where a 
mosque is the object of the wakf the 
wakif cannot be a beneficiary.” 

But in the foot-note the learned author 
states: 

"It is not quite clear whether reserva- 
tion alone is void, or entire dedication.” 
Thus it would appear from the foot-note 
that the statement by Tyabji in Sec- 
tion 515 of his book stands considerably 
weakened. 

27. Then, I have not been able 
to Rather any information from Verma’s 
Mohammedan Law as to why in the case 
of a wakf for a mosque the wakif cannot 
make any reservations for himself durinR 
his lifetime. The other two distinRuish- 
ed authors on Mohommedan Law, name- 
ly, Sir Dinshah Mulla and Ameer Ali do 
not make any distinction between a 
wakf for a mosque and a wakf for any 
other reliRious or charitable or pious 
purpose. 

28. But, Mr. Farukhi relied on the 
exception mentioned to Section 177 in 
Mohamedan Law by Mulla (Fifteenth Edn.) 
P. 156, which is — 

"The wakf of a mushaa for a mosque 
or bmial Rroimd is not valid, whether 
the property is capable of division or 
not.” 

One of the reasons stated is that 'the 
continuance of a participation in any- 
thuiRis repuRnantto itsbecominR the ex- 
clusive riRht of God.’ 

29. But Ameer Ali in his book 
observes that — 

" The wakf of an undivided share 

of a property which is capable of parti- 
tion, is valid accordinR to Abu Yusufi 
Mohammed differs from _ him, and 
bases his difference on the difficulty 
deliverinR possession of a property, which 
was not specifically divided off or ar^ 
portion^ from the rest. Abu Yusuf, 
however, holds delivery of possession 
wholly unnecessary in the case of a 

wakf. And the Fatawai AlamRin 

adds, the modems decide accordinR to 
the opinion of Abu Yusuf, who held that 
the wakf was lawfuL and this is ap- 
proved. ., ^ 

AccordinR to the Siraj-ul-Wahaj the 
wakf of Mushaa is valid by consensus. 

But where the property is incapable of 
partition, Mohammed aRrees with Abu 
Yusuf and holds that the dedication 
,of a share thereof is lawful, 

Both Abu Yusuf and Mohammed, how- 
ever, aRree in holdinR that where apiece 
of land is dedicated for erectuiR a mos- 
que or buildinR a tomb thereon, that 
piece of land ouRht to be divided off. 
The reason of this is apparent. But no 
division is necessary, accordinR to Abu 


Yusuf, if the dedication is in favour of 
a mosque or for the maintenance of a 
Mausoleum...,” (vide paRes 268-269) 

Thus the view of Ameer Ali is at vari- 
ance with that of Tyabji. It would there- 
fore be seen that Tyabji’s statement 
weak as it is stands lonely when compar- 
ed with the views of the other distin- 
guished authors. 

30. From the discussion so far made 
it would seem that the consensus of opi- 
nions amonR the Muslim Jurists seem 
to be in favour of accepting the opinion 
of Abu Yusuf in preference to that of 
Mohammed. 

31. Mr. Farukhi however, souRht to 
rely upon the decision in Mohd. Shafi 
V. Mohd. Abdul Aziz, AIR 1927 All 255 
where, two learned Judges differed on a 
question as to whether the authority of 
Mohammed should be preferred to that 
of Abu Yusui PuUan, J. took the View 
that the deed of wakf was not valid 
since the wakf was in favour of the 
mosque in which the waHf had reserv- 
ed to himself a benefit, whereas 
Ashworth J. differed from bim and 
relies on Ameer All’s exposition of the 
law that Mohammed’s view is not 
recognised among the Hanafis of India’. 
It is also to bfe noted that Justice Ash- 
worth did not agree with Tyabji’s state- 
ment in Section 515 stated earlier in 
view of Ameer All’s exposition of the 
law. Though Mr. Justice PuUan accepted 
the view of Mohammad in preference to 
that of Abu Yusuf, with respect, to my 
mind, his view is not in accordance with 
the consensus of Muslim Jurists, as I 
gather from the discussion in the books 
on Mohammadan Law by MuUa, Ameer 
Ali, Saxenaand others. 'The consensus of 
opinion among Muslim jurists as stated 
earUer, seems to prefer the view of Abu 
Yusuf to that of Mohammed. Therefore, 
the contention of Mr. Farukhi based 
essentiaUy on the opinion of Moh amm ed, 
has to be rejected. 

32. Here, I shoiUd like to refer to a 
decision of the FuU Bench of the AUaha- 
bad High Court in Mohd. Yasin v. Rah- 
mat Ilahi, AIR 1947 AU 201 where it 
was held that according to the Hanafi 
School of Muhammadan Law, it is not 
necessary for the completion of the wakf 
that the person appointed Mutwalli 
should be given possession of the dedi- 
cated properties. It is worthy to note that 
in that case wakf was also in favour of a 
mosque and the FuU Bench accepted the 
view of Abu Yusuf in preference to that 
of Mohammed. 

33. However, in view of this differ- 
ence of opinion in relation to the wakf 
created by a Hanafi Mussalman, the 
Legislature enacted (Act No. VI in the 
year 1913) the Mussalman Wakf VaUdat- 



110 Mys. Amir Bi v. Management, IRIaaandra Mosque fKalagate J.) A.I.R. 


ing Act and Section 3 of that Act 
states — 

3. It shall be lawful for any person 
professing the Mussalman faith to create 
awakf which in all other respects is in 
accordance with the provisions of Mus- 
salman Lav? for the following among 
other purposes: 

(a) 

(b) where the person creating a wakf 
is a Hanafi Mussalman, also for his own 
maintenance and support during his life- 
time or for the payment of his debts out 
of the rents and profits of the property 
dedicated: 

Provided that the ultimate benefit is 
in such cases expressly or impliedly 
reserved for the poor or for any other 
purpose recognised by the Mussalman 
Law as a religious, pious or charitable 
purpose of a permanent character. 

Section 4 of this Act provides — 

No such wakf shall be deemfed to be 
invalid merely because the benefit 
reserved therein for the poor or other 
religious, pious or charitable purpose of 
a permanent nature is postponed until 
after the extinction of the family, chil- 
dren or descendants of the person creat- 
ing wakf. 

34. Thus it would appear that the 
controversy which related to the creat- 
tlon of a wakf by a Kanafi Mussalman 
wherein he rese^es the benefit of the 
wakf for his life has been laid at rest by 
the LegisUture stating that it Is lawful 
for a Kanafi Mussalman while creating 
a wakf to make a reservation for hla 
own maintenance during his lifetime. 
The Legislature does not seem to make 
any difference between a wakf for a mos- 
que or a wakf for any other religious, 
charitable or pious purposes. 

35, *lVakf is defined in Section 3 (1) 
of the Wakf Act, 1954 to mean, the per- 
manent dedication by a person profess- 
ing Islam of any moveable or immov- 
able property for any purpose recognised 
by the Muslim law as pious, religious or 
charitable. The view that the Mussal- 
man Wakf Validating Act has laid at rest 
the controversy finds support from 
Saxena's Muslim Law (Third Edn.) where- 
in it is stated — 

"It is the Eanafi exposition of Abu 
Yusuf alone that permits the wakif to 
take any benefit under the wal^ but no 
other s<*ool hi allowed this benefit. 
The Wakf Act has now recogmsed this 
rule of Abu Yusuf. . . fP. 462) 

This is also what has been stated in Wil- 
son’s Anglo i.Iuhanunadan Law (Sixth 
Edn.) ^ Yusuf Ali, in which the learn- 
ed author refers to the 1913 hlussalman 
Wakf Validating Act and states that it 
is lawful for a Hanafi Iilussalman to 
create a wakf for any religious or diari- 
table purpose with a reservation for 
himself during bis lifetime. (P. 362). 


36. Mr. Farukhi states that even ac- 
cording to the 1913 Act. the wakf creat- 
ed must in all other respects be in ac- 
cordance with the provisions of Muslim 
law and the Muslim Law acccording to 
him is that in case of a wakf for a mos- 
que, the Wakif cannot make a reserva- 
tion for himself during his lifetime. But 
this submission is not borne out by any 
of the provisions of the 1913 Act. where 
the term "wakf’ is defined and that 
definition makes no distinction between 
a wakf created for a mosque or the one 
created for any other religious, charit- 
able or pious purposes. 

Therefore, in my view, after a care- 
ful consideration of the views expressed 
by various learned authors on Muham- 
madan Law and the authorities died, 
and after considering the relevant prori- 
sions of the Mussalman Wakf Validating 
Act of 1913, a wakf created by a Hanafi 
Mussalman even in favour of a mosoue 
making reservation for himself duriris 
his lifetime without delivering pcss^ 
cion. U perfectly valid wakf and is in 
accordance with the tenets of the 
Muhammadan Law relating to a wakf 
created by a Hanafi Mussalm^ There- 
fore. the contention of Mr. Farukhi for 
the appellants has to be rejected. I there- 
fore. hold that the Wakf created by 
Abdulla Hussein in favour of the ploln-l 
tilf-mosque making reservation for him-l 
self during his lifetime and without] 
delivery of possession is a valid wakf.1 


37. The third submission made by Mr. 
Farukhi, is that the wakf is not acted 
upon and therefore, the deceas^ Abdul- 
la Hussain did not intend to create a 
wakf in favour of the plaintiff-mosque. 
The wakf was created in the year 1948. 
The wakif died in the year 1951. The 
lower court has found that during that 
period he must have paid the necessary 
assessment for the properties to the au- 
thorities concerned. It is also apparent 
from the contents of the deed that the 
wakif divested himself of the ownership 
of the property and became a mutwalll 
till his death and P. W. 3 was to act as 
mutwalfi thereafter. Therefore, one thing 
b certoin that there h^ been a dedica- 
tion of_ the property to the mosque. The 
demration • or consecration is complete 
and he was only acting as mutwalli 

What happened 
after 1^1 is that his wife, defendant 1, 
in possession of the property 
OTth other defendants who are staying 
i®nants. It was therefore in the 
year 1956, that the plaintiff-mosque 
after giving notice, filed the suit claim- 
ing possession. 

38. It is true, as contended by Mr. 
Farukhi. that there is a register main- 
tained relating to the properties held by 
the mosque and that there is no entry 
in that rejfister in respect of this pro- 
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party. Therefore it is suggested that the 
executant never intended to create a 
wakf of that property. I am unable to 
accept this contention. Abdulla Hussein 
has clearly expressed his intention to 
create a wakf in the deed itself and con- 
'stituted himself as the first mutwalli 
and died as such. P. W. 3 was to be the 
next mutwalli. There are some other 
acts of omission on which reliance has 
been placed by Mr. Farukhi to state 
that they are inconsistent with the crea- 
tion of a wakf. But sucii acts of omis- 
sion may amoimt to a breach of the 
trust but would not make the dedica- 
tion or consecration invalid. This is what 
has been observed in Beli Ram & Bros. 
v.Mohd. Afzal, AIR 1948 PC 168; 

". . . .Once, there is an effective dedi- 
cation in wakf it cannot be revoked, and 
breaches of trust on the part of a trustee 
however, numerous, and extending over 
however long a period, cannot put an 
end to the trust.” 

Therefore, there is no substance in the 
contention that Abdulla Hussein did not 
intend to create the wakf and that it 
was not acted upon, since there has been 
a complete dedication or consecration of 
the wakf property to the mosque. Such 
.acts do not make the wakf invalid. 

' 39. Finally, it was contended by Mr. 
Farukhi that the suit filed by the plain- 
tiff is not maintainable in law since ac- 
cording to the learned coimsel, the plain- 
tiff has not, as admitted by P. W. 1, 
taken any permission of the Advocate- 
General as required by Section 92 of the 
Code of Civil Procedure. It is _ to be 
observed that it was contended in the 
trial court that the suit is not maintain- 
able because the suit filed on behalf of 
the mosque was not by the mutwalli. 
But having lost in the trial court on that 
point, he is now making this submission 
in this court relying on a statement ap- 
pearing in the evidence of P. W. 1 that 
he did not take the permission of the 
Advocate-General imder Section 92 
C. P. C. There is no substance in this 
contention because Section 92 C. P. C. 
has no application to the facts of this 
case and as pointed out by the Privy 
Council in O. Rm. O. M. Sp. Firm v. 
Nagappa,AIR 1941 PC 1, to a suit by a 
trustee against a stranger to recover 
trust property. Section 92 C. P. C. does 
not apply and the consent of the Advo- 
cate-General imder Section 92 is not 
necessaiy in order that a trustee may 
recover property in the ■ hands of a 
granger to the trust. 

"In the instant case, the property is 
dedicated to the mosque and therefore, 
the plaintiff-mosque has a right to claim 
possession thereof But it did not secure 
possession because defendant 1 and 
others were in occupation of the pro- 
perty after the death of Abdulla .Hussein 
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and therefore, it had to file the suit for 
recovery of possession after serving 
notices on them as trespassers. Defen- 
dant 1 or any other defendants have no 
right to occupy the property because the 
property is a wakf property and they in 
rmation to ^ such property are strangers. 
Jmerefore, if a suit is filed on behalf of 
the plaintiff-mosque to recover posses- 
sion of wakf property from strangers. 
Section 92 C. P. C. can have no appli- 
^tion. Hence, this contention of Mr. 
Farukhi has also to be rejected. 

40. In the result, all the contentions 
urged by Mr. Farukhi for the appellants 
fail. Consequently, I confirm the decree 
made by the Court below and dismiss 
this appeal. No order as to costs. 

MVJ/D.V.C. Appeal dismissed. 
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M. SANTHOSH, J. 

Ramangouda and another. Appellants 
v. Firm by name "Gonhal Basangouda 
Basavarajappa Rajendra Gunj Raichur”, 
Respondents. 

Misc. Second Appeal No. 145 of 1966, 
D/- 20-2-1968, against order of Dist. J., 
Raichur, in C. A No. 38/4 of 1965. 

(A) Civil P. C. (1908), O. 41 R, 27 — 

Admission of additional evidence by ap- 
pellate Court — -Reasons not recorded— 
Use of word "shall” in sub-rule (2) does 
not make Rule mandatory — Appellate 
Court’s judgment not vitiated : AIR 1963 
SC 1526 Rel. on. (Para 5) 

(B) Civil P. C. (1908), O. 41 R. 27 — 
Admission of additional evidence by ap- 
pellate Court — Evidence regarding 
partnership not produced in lower Court 
— Appellate. Court allowing production 
of registration certificate — Held, Ap- 
pellate Court could do so as certificate 
was required to enable it to pronounce 
judgment : AIR 1963 SC 1526 Rel. on. 

(C) Civil P. C. (1908), O. 30 R, 1, 0.1 
R. 10, 0. 6 R. 17, S. 153 — Suit by firm — 
Plaintiff suing by mistake as owner of 
firm — Defendant signing for loan taken 
in books of firm — Suit cannot be held 
to be not maintainable on technical 
ground that plaintiff sued in his own 
name — Mist^ie in plaint can be set 
right — AIR 1961 SC 325 Rel. on. 

(Para 10) 

Cases 'Referred: Chronological Paras 

(1964) 1964 Mys LJ (Supp) 74 4 

(1963) AIR 1963 SC 1526 (V 50) = 

(1964) 1 SCJ 37, Venkataramiah 
V. Seetharama Reddy 5 

(1961) AIR 1961 SC 325 (V 48) = 

(1961) 1 SCR 982, Purushottam 
.IJmedbhai & Co. v. Manilal & 

Sons ^ 7, 8 

DL/KL/B494/68 


Ramangouda v. Finn G. Basangouda (Santhosh J.) 


112 Myf. 

(1958) AIR 1958 Punj 260 (V 45)- 
ILR (1958) Punj 457, Bholabhai 
Bhogilal V. Rattan Chand 6 

(1957) AIR 1957 SC 912 fV 44)- 
1958 SCR 523. State of U. P. v. 
Manbodhan Lai Srivastava 4 

(1955) AIR 1955 Mad 294 {V 42)- 
ILR (1955) Mad 1293. Mura Mohi- 
deen v. Mohomed 7, 8 

(1952) AIR 1952 All 695 (V 39)- 
1952 RD (HC) 108, Ram Kumar 
Ram Chandra v. Dominion of 
India 7 

(1951) AIR 1951 SC 193 (V 38)- 
1951 SCR 258. Arjan Singh v. 

Kartar Singh 4 

(1951) AIR 1951 Nag 448 (V 38)- 
ILR (1951) Nag 480, Chhotelal 
Ratanlal v. Hajmal blilap Chand 6 
(1940) AIR 1940 Oudh 443 (V 27)- 
1940 Oudh WN 901, Lucknow 
Automobiles v. The Replacement 
Parts Co. 7 

(1936) AIR 1936 Pat 140 (V 23)- 
161 Ind Cas 516, Firm Mohanlal 
V. Udai Ram Sewa Ram 6 

(1931) AIR 1931 PC 143 (V 18)= 

ILR 10 Pat 654. Parsotim Thakur 
V. Lai Mohar Thakur 4 

(1931) AIR 1931 Cal 770 (V 18)- 
35 Cal WN 432, Neogi Ghose & 

Co. V. Nehal Singh 7 

K. A Swamv, for Appellants; Basava- 
Ungappa, for Respondent. 

JUDGMENT: The appellants before 
this court were defendants In the 
trial Court. The plaintiff filed a suit for 
recovery of a sum of Rs. 15,640 I. G. 
The suit was filed by a firm by name 
"Gonal BasangoudaBasavarajappa Rajea- 
dra Ganj, Raidbur” through owner Maha- 
devappa. The case of the plaintiff was 
that the father of the defendants was 
running a Dalai shop at Raichur and for 
the purposes of his trade, obtained the 
said loan, after signing in the account 
books of the tiim; that the deceased 
father of the defendants did not return 
the loan in spite of several demands and 
^rtaOln, Tmce Une a’lso 

failed to pay the amount, the suit 
against the defendants had to be filed. 
The main contention of the defendants 
was that the suit was not maintainable 
as it was a partnership firm and Maha- 
devappa was not its sole proprietor. The 
defendants also denied that their deceas- 
ed father took the loan. 

2. The learned CSvil Judg^ after 
recording fully the evidence, dismissed 
the suit merely - on the preliminary 
ground that thefuit is not maintainable. 
He held that there was no evidence as 
to who were the partners of the said 
firm and there was nothing to show 
thattthe plaintiff had got any interest in 
the said firm. 'In the appeal filed by the 
plaintifl, the learned District Judge rf 
Raichur permitted the plaintiff under 


ALB. 

Order 41 Rule 27 of C. P. C to produce 
the Registration Certificate issued by the 
Registrar of Firms which showed that 
Mahadevappa was one of the partner? 
of the firm. Tre learned District Judge 
set aside the order of the lower court 
and remanded the case back for dis- 
ppsal according to law. This appeal is 
directed against the said order passed by 
the learned District Judge of Raichur. 

3. Sri K- A Swami, learned counsel 
appearing on behalf of the appellants, 
has urged two points before; (1) The suit 
has been brought on behalf of Maha- 
devappa and it cannot be said that the 
suit is brought on behalf of the firm. (2) 
The lower appellate court erred in tak- 
ing additional evidence and the learned 
^strict Judge in doing so acted against 
the provisions of Order 41 Rule 27 of 
C. P. C 

4. I will first deal with the second 

contention of Sri Swami. He argues that 
the learned District Judge acted in 
^doUtion of the provisions of Order 41 
Buie 27 C. P. C. In admitting additional 
evidence in the appeal This was not a 
case where the evidence admitted was 
not available in the trial court By 
admitting the evidence, the learned Dis- 
trict Judge permitted the plaintiff to 
patch up the weak points of his case 
and fill up the lamina in his evidence. 
Though the defendants had raised objec- 
tions in the written statement, the plain- 
tiff failed to produce this evidence and 
this evidence has been made use of to 
fill up the lacuna and as such it should 
be ignored. He also contends that the 
learned District Judge has not recorded 
any reasons for permitting the produc- 
tion of this additional evidence. He has 
cited before me AIR 1931 PC 143: AIR 
1951 SC 193; 1964 Mys LJ (Supp) 74; 
AIR 1957 SC 912 in support of his argu- 
ment that the additional evidence should 
not be let into patch up the weak points 
and fill up the gaps in the cases and 
this shnulii. be very sparingly 

exercised by the appellate court after 
recording reasons. 

5. Sri Basawallngappa. learned coun- 
sel appearing on behalf of the. respon- 
dents, has relied on the later decisions 
of the Supreme Court and has contend- 
ed that omission to give reasons does 
rot vitiate the order. Additional ^dence 
can be admitted to enable the court to 
pronounce judgment. In Venkataramaiah 
V. Seetha Rama Reddy, AIR 1963 SC 1526 
their Lordships of the Supreme Court a| 
para 13 of the judgment have observ^ 
as follovs*s; 

"It is true that the word 'shall' Is used 
in R. 27 (2), but that by itself does not 
make it mandatory. We are therefore of 
opinion that the omission of the High 
Court to record reasons for allowing 
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Cases Referred: Chxonological Paras 

(1961) AIR 1961 AU 1 (V 48) = 1960 
All LJ 967 (FB), Mahmud Hussain 
Khan v. Motild 6 

(1961) AIR 1961 Punj 439 (V 48), 

Sehgal Brothers v. Bharat Bank 
Ltd. 6 

(1939) AIR 1939 PC 80 (V 26) = ILR 
14 Luck 192, Oudh Commercial 
Bank Ltd. Pyzabad v. Bind Basni 
Kuer 3 

M. M. Das, for Appellant; P. K. Dhal, 

for Respondent. 

JUDGMENT: In Title Smt No. 155 of 
1955 in the Coiul: of the first Munsif, 
Cuttack, plaintiff obtained an ex parte 
decree with costs. The substantive por- 
tion of the decree runs thus. 

The defendant is directed to give peace- 
ful possession of the house within one 
month hence, failing which plaintiff will 
take khas possession of the house through 
Coin!. The defendant is directed to 
pay to the plaintiff an amoimt of Rs. 66/- 
on account of arrears and the plaintiff is 
entitled to damages at the rate of Rs. 10/- 
per month from the date of the suit till 
delivery of possession of the house in exe- 
cution proceeding on payment of proper 
court-fee. Future interest is not allowed. 
On 31-7-56 Execution Case No. 156 of 56 
was levied for eviction and for recovery 
of Rs. 214-12-0 including arrear of house 
rent upto July, 1956 and costs of the 
suit. On 1-2-64 an agreement (Ex. A) 
was entered into between the parties, 
the essential terms of which are extract- 
ed herexmder. 

(i) Through the intervention of the well- 
wishers of the parties, it is settled that 
the judgment-debtor would be in posses- 
sion of the suit premises for one year from 
the date of the agreement and after ex- 
piry of the said one year he would vacate 
llie premises and deliver Khas possession 
thereof to the decree-holder. 

(ii) If the judgment-debtor fails to 
deliver vacant possession of the suit pre- 
mises to the decree-holder after the said 
period, the decree-holder would be enti- 
tled to execute the decree under execu- 
tion without any further objection from 
the judgment-debtor. 

(iii) The decree-holder herewim relin- 
quishes her claim for damages from 1-8- 
56 to 31-10-63. 

(iv) For the aforesaid one year com- 
mencing from the date of the agreement 
during which the judgment-debtor would 
occupy the house, he^would pay Rs. 20 
per month as damages towards 
occupation of the suit premises and if he 
would not make such payment, the decree- 
holder would recover the same by exe- 
cuting the decree through process of exe- 
cution. 

(v) The judgment-debtor has no bh- 
jeclion to the decree-holder withdrawing 
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214.75 paise which had been deposited 
by the judgment-debtor in that very exe- 
cution case towards the decretal dues. 

On the aforesaid terms it was proved 
by both the parties to record the settle- 
ment and to dispose of the execution case, 
in terms thereof. In pursuance of this 
settlement the execution case was dis- 
posed of on 1-2-64. 

The judgment-debtor did not pay the 
money nor vacated possession. The decree- 
holder- accordingly filed Execution Case 
No. 161 of 1965 for execution of the decree 
for eviction for recovery of Rs. 120 to- 
wards arrears at the rate of Rs. 20/- per 
month and for recovery of ^ture damages 
at the rate of Rs. 20 per month to be 
calculated till the date of eviction. 

The judgment-debtor filed an ob- 
jection under Section 47, C. P. C. which 
was recorded as Misc. Case No. 8 of 1966. 
The pleas taken therein were — 

(i) On 28-11-65 the judgment-debtor 
paid Rs. 240 to the decree-holder. 

(ii) There was a fresh contract wherein 
it was agreed that the judgment-debtor 
would continue to stay in tiie house till 
the end of 1968 on payment of Rs. 25 as 
rent per month. 

(iii) The agreement (Ex. A) dated 1-2- 
64 superseded the decree and the decree- 
holder had no further right to execute the 
decree. The decree-holder has to file a 
fresh suit for eviction and recovery of 
rent on the strength of Ex. A. 

Both the Courts below overruled the 
objections. Against the order the learned 
District Judge dismissing the appe^ on 
30-6-67, this miscellaneous appeal has 
been filed. 

Mr. Das did not press the first two ob- 
jections as being concluded by the find- 
ings of facts that the judgment-debtor 
did not make payment of Rs. 240 on 28- 
11-65 and that there was no fresh contract 
extending the period of judgment-debtor’s 
period of occupation till the end of 1968. 

2. The only contention raised by Mr. 
Das is that the present execution case 
filed in 1965 on the basis of the original 
decree, as modified by Ex. A, is not main- 
tainable. The original decree has be- 
come time barred. The last execution, 
being on the basis of Ex. A, is not main- 
tainable if Ex. A is ignored. 

This contention requires careful exa- 
mination. 

3. Where the parties entered into an 
agreement against the execution of the 
decree, the question whether mch an 
agreement is a bar to the execution, de- 
pends upon the nature of the agreement 
and the intention of the parties. If by 
the agreement, the decree is superseded 
and abandoned and an altogether new con- 
tract is entered into, the contract would 
constitute the basis of subsequent suit. On 
the other hand, if the agreement does not 
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supersede the decree, the Executing Court 

I can inquire into the effect of the agree- 
ment and decide the matter under Sec- 
tion 47. C- P. C. subject to the provisiona 
of Order 21. Rule 2, O P. C.. where 6U<* 
an agreement amounts to adjustment of 
the decree. In Oudh Commercial Bank 
Ltd, Fvzabad v. Bind Basni Kuer, AIR 
1939 PC 80 the Judicial Committee noted 
the conflicting authorities and observed 
thus— . 

If it appears to the Court, acting under 
Section 47. that the true effect of the 
agreement was to diwharge the decree 
forthwith in cansidecation of certain pro* 
mises W the debtor, then no doubt the 
Court wilt not have occasion to enforce 
the agreement in execution proceedings, 
but will leave the creditor to bring a 
separate suit upon the contract It. on the 
other hand, the agreement is intended to 
govern the liability of the debtor under 
the decree and to have effect upon the 
time or manner of its enforcement it Is 
a matter to be dealt with under Section 
47. In such a case, to say that the cre- 
ditor may. perhaps, have separate suit. Is 
to mislead the Court. whicK by reouiiiog 
all such matters to be dealt with In exe- 
cution. discloses a broader view of the 
scope and functions of an Executing Court 
In the light of the aforesaid principle the 
contention of Mr. Das Is to be tested. 

4. It would be clear from the terms of 
the agreement (Ex. A) that It was not In- 
tended to supersede the decree. On the 
contrary, unequivocal terms were em- 
bodied In the agreement that In case of 
default on the part ol the judgment*deb- 
tor. either to vacate possession or to pay 
arrears of rent, the decree would be exe- 
cutable and the possession and arrears 
are to be recover^ only through execu- 
tion proceedings. The agreement does 
not stand as a bar to execution and no se- 
parate suit on the basis ol £x. A b main- 
tainable. 

5. Mr. Das, however, contends that 
the enhancement of the damages to Rs. 20 
per month subsCantxaffy modifies the 
decree directing paymcnl ol Rs. 10 per 
month. The contention has no force. The 
agreement must be read as a whole. By 
one of the terms, the decree-holder reUn- 
quished her claim for damages for a period 
of more than seven years from 1-8-55 to 
31-10-63. U this term is taken into con- 
sideration, it Is not possible to say that 
rent was enhanced. Even assuming that 
the rent had been enhanced. It would not 
amount to supersession of the decree. AH 
would depend upon the terms of the 
agreement and the intention of the par- 
ties. Before thedr Lordships of the Privy 
Council further time was given when the 
judgment-debtor agreed to pay enhanc- 
ed rate of interest. Thdr Lordships con- 
strued the enhancement as governing the 
liability of the debtor under the decree 


and had effect only upon the time or the 
manner of enhancement of the decree. 
Relinquishment of the dues of the decree- 
holder from 1956 to 1963 had effect only 
upon the time or manner of the enforce- 
ment of the decree. 

6. Mr. Das placed strong reliance on 
Md. Hussain Khan v. MotilaL AIR 1961 
All 1 (FBI in support of the contention 
that the aforesaid Privy Council dedaon 
has not been accepted as laving down the 
correct law. It is true that the majority 
of the Judges constituting the Full Bench 
have not followed toe IMvy Council view. 
With respect I agree with the minority 
view. The majoritv view has also been 
dissented from in M/s Sehgal Brothers v, 
Bharat Bank, AIR 1961 Pun) 4S9. 

For reasons discussed I am clearly of 
opinion that the decree as modified by 
Ex. A has not beem superseded and is exP* 
cutable. 

7. In the result, the appeal fails and 
Is dismissed with costs. 

SSG/D.V.a Appeal dismissed. 


AIR 1969 ORISSA 34 (V 56 C 16) 

O. K. MISRA, J. 

Baishnaba Charan Aeharyya and ano- 
ther. Petitioners v. Nltyanaoda Satapathy* 
Opposite Party. 

Qvil Revn. No. 20 of 1967. D/- 16-7- 
1968. from decisicn of Sub. Jn Sondra- 
para, D/- 7-11-1066. 

Civil P. C. (1906). O. 6, B. 17 — Suit 
(or recovery of loan on basis of insoffid- 
ently stamped bandnote — Application 
seeldag ameodmeat in plaint to base suit 
on oral loan civiag rise to execution of 
bandnote filed after close of trial — Can* 
be allowed. 

Where the suit for recovery of loan Is 
filed on toe basis of Insuffidently stamp- 
ed haodnote and on application for am- 
caidment of the plaint making out the 
case that the suit is based on the ori^naJ 
cause of action on the oral toao and tbaf 
toe handnote was executed as eddence 
toereof. b made, the amendment does 
not change the nature of toe suit The 
delay by itself b no ground to refuse 
such amen^ent If the plaintiff has 
jrade out, in hb evidence, the case that 
the loan was advanced by an oral agree- 
ment and the handnote was taken In evi- 
dence thereof, the application for amend- 
ment should be allowed even if it b 
after close of trial AIR 1933 Bom 476 
and AIR 1966 Orissa 18. Relied on. 

(Paras 6, 7 and ^ 


Cases Referred: Chronolt^eal Paras 
(1966) AIR 1966 Orissa 18 (V 53)=ILR 
(1965) Cut 637, Chandra Shekhar v, 
Gobinda Chandra 6 


IL/JL/Dg08/63 
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(1933) AIR 1933 Bom 476 (V 20)=ILR 

57 Bom 802, Sarafalli v. Mahasukh- 

bhai 5 

(1932) AIR 1932 Bom 394 (V 19)=34 

Bom LR 643. Buriorji v. Harmusji 6 
(1918) AIR 1918 PC 146 fV 5)=ILR 46 

Cal 663, Sadasuk JanM Das v. 

Kishen Pershad 6 

Ashok Mukherji, for Petitioners; M. 
Patra. for Opposite Party. 

ORDER: The suit was based on a hand- 
note executed by defendant 1 for Rs. 301 
on 20-6-62 as the loan was not repaid des- 
pite repeated demands. Defendant 1 con- 
tested the suit alleging that he did not 
receive the loan nor executed the promis- 
sory note. His case was that he and the 
plaintiff used to take advances from one 
Mankchand Company for supplying iute. 
Plaintiff settled the accounts regarding 
the profits accruing to defendant 1. 
Plaintiff wanted the defendants to do jute 
business with him. As defendant 1 did 
not agree a false suit was brought on the 
forged handnote. 

2. The learned Munsif held that the 
handnote w'as inadmissible in evidence as 
It was insuffidentlv stamped. He re- 
jected plaintiff’s prayer for amendment of 
the plaint and dismissed the suit after 
trial. The learned Subordinate Judge in 
appeal allowed the amendment and re- 
manded the suit for fresh hearing with 
full opportunities to the parties to lead 
further evidence. Against the order of 
remand, the civil reviaon has been filed. 

3. There is no dispute that the hand- 
note is insuffidentlv stamped and is in- 
admisable in evidence. It is affixed with 
two revenue stamps worth one anna each 
when one-anna stamps were not in vogue. 
The suit came up for trial on 22-4-66. 
After the cross-examination of D. W. 1 
was over, a petition for amendment of the 
plaint was filed. The amendment w^ 
sought for making out a case that the suit 
was based on the original cause of action 
on the oral loan and that the handnote 
was executed in evidence thereof. 

4. The only question urged in revMon 
Js that the amendment changes the nature 
of the suit and ■was filed after the close 
of the evidence and should not have been 
allowed. 

5. The questions arise for conddera- 
Hon: 

(i) Does the amendment change the 
nature of the suit? 

(ii) If it does not should it be rejected 
merely on the ground of delay? 

6. The plaint in this case is clearly 
based on the handnote itself as constitut- 
ing the cause of action. The amendment 
if allowed, would result in the claim be- 
ing based on the loan itself as constitut- 
ing the cause of action. The two are in- 
disputably distinct causes of action. That 
In such a case the amendment does not 


change the nature of the suit has clearly 
Md forcefully been (held ?) in Sarafalli v. 
Mahasukhbhai AIR 1933 Bom 476. The 
Division Bench dedared the law. laid down 
to the contrary in Burjorji v. Harmusii, 
mR 1932 Bom 394 as wrong. Sir John 
Beaumont C. J. was a member of the 
Bench_ and observed thus — 

"It is quite true, as the learned Judge 
Points out that the cause of action on 
the promissory note is distinct from the 
cause of action on the loan which gave 
rise to the promissory note. But it is 
equally true that those two distinct cau- 
ses of action can be set up in the same 
suit by the original plaint. Authority for 
that proposition, if needed, is to be found 
in Sadasuk Janki Das v. Kishen Pershad, 
AIR 1918 PC 146 where the proposition is 
stated by Lord Buckmaster who deliver- 
ed the opinion of the Privy CoimciL If 
two alternative and inconsistent claims 
can be combined originally in the plaint, 
I see no reason on principle why they 
^ould not be combined at a later stage 
by amendment. Whether in any parti- 
cular case the amendment is asked for at 
too late a stage, or in circumstances which 
make it unfair to grant the leave, is ano- 
ther matter, but as a mere proposition of 
law I see no reason why an amendment 
of this nature should not be allowed at 
the trial or even in appeal”. 

This decision and the aforesaid Privy 
Council case were relied upon in Chandra 
Shekhar v. Gobinda Chandra, AIR 1966 
Orissa 18. See para 6 of the judgment. 
The facts in AIR 1966 Ori 18 were slight- 
ly different from those of the present 
case. There the plaint itself gave an in- 
dication that the suit was based on the 
original cause of action though in a con- 
fused manner. There was, therefore, no 
difficulty in accepting the prayer for am- 
endment to make the matter clearer. 
That does not. however, establish the con- 
verse that amendment would not be allow- 
ed where the plaint did not give any in- 
dication of the original cause of action. 
The position does not become different even 
where the plaint was based on the hand- 
note as constituting the cause of action 
and an amendment is sought at a later 
stage to base the claim on the original 
loan as constituting the cause of action. 

7. A caution was, however, struck fn 
the Orissa case to the following effect: 

"Allowing amendment of the plamf 
does not, however, mean that the plain- 
■tiff’s suit on the original cause of action, 
if proved, must necessarily succeed. If on 
the evidence the Court would come to the 
conclusion that there was an agreement 
between the parties that on the prornis- 
Eory note bong dishonoured or becoming 
inadmissible in evidence, the plaintiff 
caimot bring a suit on the original cause 
of action, then only the plaintiffs suit 
would fail and not otherwise." 
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rhe aforesaid Orissa dedsion, therefore^ 

clearly laid down the principle on the 

basis of which the amendment is to be 

allowed. The learned Subordinate Judge 

corre^y appreciated the law. 

8. The next question for conaderalion 
is whether the amendment application, 
filed after the close of the trial, should be 

allowed. On this question no hard and 

fast rule can be laid down as was point* 

ed out in the aforesaid Bombay dedsion. 

It wo^d vary In the facts and circum- 

stances of each case. The redeeming fea- 
ture in this case is that the plaintiff in 
his evidence made out a case that the loan 

was advanced by an oral agreement and 

the handnote was taken in evidence thero- 

of. In para 2 of his deposition, he states 

thus— 

Defendant 1 took the loan lor the joint 
family business. In evidence of the suit 
loan defendant 1 executed the handnote 
in my favour. 

It is not necessary at this stage to refer 
to his cross-exazninatlan or other evidence 
as to whether this part of the case Is true. 
It is sufiident to say t^t even with the 
opening of the trial plaintiff was alive to 
the case in respect of which the amend- 
ment is sought It has been repeatedly 
held that delay by itself is not a ground 
for retu^g amendment If in this case 
the would not have breathed a 

word in his evidence regarding the oral 
loan as consdtutiog the cause of action, 
the amendment might have been rejected 
on account of extraordinary delay when 
the trial was over. The learned Subordi- 
nate Judge had a correct approach in al- 
lov^g amendment despite delay. 

9. In the result the dvU revisioa fails 
and is dismissed. As the plaintiff filed 
the amendment application after the 
close of the trial end is responrible lor the 
harassment to the defendwts on account 
of the fresh trial, be is directed to pay a 
consolidated cost of Rs. 150 (rupees one 
hundred and fifty) to the defendants be- 
'fare the trial hegjna faliiog which, the. am- 
endment application and the suit would 
stand dismissed. 

CWM/D.V.C. Revision dismissed. 


AIR 1969 ORISSA 36 (V 56 C 17) 

S, ACHARYA, J, 

Rirtan Das and another. Petitioners v. 
State, Opposite Party. 

Crind^ Revn. Ho. 574 of 1968, D/- 9- 
8.1968, from order of S, J., Cuttack D/- 
2-8-1966. 

Criminal P. C. (1898), Ss. 439, 367, 237 
aiid’238 — Prosecution under Ss, 148, 149, 
323, 321 and 426, 1. P. C. — ^nviction 
under Ss. 323 and 352, L P. C. Prwe- 
JIi/3lVB534/68 


cution wanted to prove assault of serious 
nature — Lower cotirts on evidence of 
prosecution witnesses coming to finding 
that instead of committing graver oilence 
accused have committed lesser offence — 

It cannot be said that substratum of pro- 

secution is disbelieved and accused are 
convicted on reconstructed story made out 
by lower conrto — Convincing reasons 
given by lower courts for placing reU- 
ance on prosecution witnesses and in ac- 

cepting prosecution case as proved — 
Held there were no compelling reasons to 

dUTer from concurrent findings of fact. 

AIR 1965 SC 277, Explained and Distin- 

guished. (Paras 5, 6) 

Casea Referred: Chronological Paras 
(1965) AIR 1965 SC 277 (V 52)= 

J965 (1) Cri LJ 256. Ugar Ahir v. 

State of Bihar d 

R. N. Misra. R. C. Patnaik, R, K. Moh- 
antv and P. K. Sengupta, for Petitioners] 
R. EL Patra (Standing Counsel), lor Oppo- 
fiile Party. 

ORDER: This is a revision against the 
appellate judgment of Sri L. Panda, Ses- 
rions Judge. Cuttaric maintaining the con- 
viction of the petitioners Nos, 1 and 2 
under Ss. 323 and 352, LP. C.. respect- 
ively. and the sentence of fine of 
Rs. 150 and Rs. 60 Imposed respectively 
on them by a First Class Magistrate, Jai- 
pur. 

2> The ‘prosecuUcis case, in short. Is 
that at about 6 O’clock in the evening on 
27-11-1963 the petitionera along with a 
few others being armed vdth lathis went 
to the bouse of the complainant Baidhar 
Das (P. 'W. I), and enterra Into his house 
by forcing open the door, and removed 
therefrom paddy, rice and utensils etc.? 
and thereafter assaulted P, Ws. 2 and 3, 
the sister and mother respectively of 
P, W. 3 who were concealing themsdves 
Inside the house out of fear. Charge 
riieet was submitted against these peti- 
tioners end some others for offences under 
Sections 148, 149, 323. 324 and 426. L P. 
C. As theta was. un cvidraice. sgalost thn 
other accused persons, they were acqxiitt- 
ed, but petitioners Nos. 1 and 2 were 
found guilty only under Sections 323 and 
352 respectively, mostly on the evidence 
ol P. Ws. 1. 2 and 3. 

3. The petitioners’ defence was a to- 
tal denial of the occurrence and they 
stated that the police officers, who were 
in the village a few hours before the al- 
leged occurrence for enquiring into ano- 
ther case, had assaulted and injured 
these petitioners, and in order to ^eld 
themselves from any liability they con- 
cocted this false case against them. 

4. Mr. R. C. Patnaik, the learned coun- 
sel for the petitioners contend^ that in 
tWs case, the court below having disbe- 
lieved the major part of the prosecution 
story, should have held that the substra- 
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tmn of the prosecution case has disap- 
peared, and as such there was nothing on 
which the petitioners could have been 
convicted. According to him, the prose- 
cution presented before the Police, and 
also before the Court, • a case of grave 
and serious nature against the petitioners 
and some others, alleging acts of assault, 
violence of grievous nature, rioting, mis- 
chief etc. against them. As botii the 
courts below disbelieved most part of the 
prosecution case as presented, Mr. Pat- 
naik contended, that it was not for the 
courts below to have made out a case, 
even though of a minor nature against 
the petitioners and to have convicted 
them for the same. In support of his 
above contention, he placed reliance on 
a decision reported in Ugar Ahir v. State 
of Bihar, AIR 1965 SC 277. 

5. In this case cited above, it was 
fotmd as a matter of fact that the learned 
Additional Sessions Judge having disbe- 
lieved a major part of the prosecution 
case as presented, evolved a new case of 
his own speculation and convicted the ap- 
pellants on such fact under Section 304, 
I. P. C. *1110 finding of their Lordships 
of the Supreme Court in the above case 
is -as follows: 

"The maxim falsus in uno, falsus in 
omnibus (false in one thing, false in every 
thing) is neither a soimd rule of law nor 
a rule of practice. Hardly one comes 
across a witness whose evidence does not 
contain a grain of imtruth or at any rate 
exaggerations, embroideries or embellish- 
ments. It is. therefore, the duty of the 
comt to scrutinise the evidence carefully 
and, in terms of the felicitous metaphor, 
separate the grain from the chaff. But, 
it cannot obviously disbelieve the sub- 
sfratum of the prosecution case or the 
material parts of the evidence and recon- 
struct artory of its own out of the rest.” 
In the , case cited above, both the courts 
below practically disb^eved the whole 
version given by the witnesses in regard 
to the prosecution case, and so it was 
held by their Lordships of the Supreme 
Court that if all that was disbelieved, 
nothing actually remained, and as such 
the courts instead of removing the chaff 
out of grain, removed the grain and ac- 
cepted Sie dhatL Such are not the facts 
in this case. In this case, there may be 
'some exaggerations and embroideries, 
jbut an the same, it has been established 
'from the evidence on record that both P. 
Ws. 2 and 3 were dragged out of the place 
*of concealment and were assaulted by the 
petitioners Hos. 1 and 2 causing various 
injuries on thdr person. This part of the 
occiurence formed a part' of the charge 
framed against the petitioners and has 
been believed by both the courts below, 
rel 3 nng on the e-vidence of the above in- 
jured females (P. Ws. 2 and 3). P. W. 1 
also corroborated P. Ws. 2 and 3 to the 


extent that he saw P. Ws. 2 and 3 being 
dragged out from their place of conceal- 
ment, and he heard them crying when 
they were being assaulted. The injmies 
sustained by P. Ws. 2 and 3 were 
proved to the satisfaction of the courts 
beio-yv by the e-vidence of P. W. 4, the/ 
Medical Officer. The case of assault 
which the prosecution wanted to prove 
was somewhat of a serious nature, but 
the courts, on the e-vidence of P. Ws. 1, 
2 and 3 and on the doctor’s e-vidence sup- 
ported by his_ injury report, came to a 
finding that instead of committing the 
graver offence, they have committed the 
lesser offence. The Courts, therefore, 
have done their duty in a justified man- 
ner to scrutinise the e-vidence carefully in 
order to separate the grain from the chaff; 
and ha-ving done that -they believed only 
that part of the prosecution case which 
they foimd to have been proved on ac- 
ceptable and reliable e-vidence. That be- 
ing so, it cannot be said in this case that 
the substratum of -the prosecution case 
has been disbelieved, and that the peti- 
tioners have been con-victed on a recon- 
structed stoiy made out by the courts be- 
low. 

The decision cited above goes also 
against the above mentioned contention 
of the learned counsel of the petitioners, 
inasmuch as it states that it is neither 
a sound rule of law nor a rule of prac- 
tice that if a prosecution case is false in 
one thing, it is false in every thing. 
Therefore, the above contention of the 
learned counsel for the petitioners is fal- 
lacio-os and is not acceptable as such. 

6. The re^ons given by the comrts be- 
low, for placing reliance on the prosecu- 
tion -witnesses and in accepting the prose- 
cution case as proved against the peti- 
tioners, are con-vindng and I do not find 
any compelling reasons to differ from the 
concurrent finding of fact of the courts 
below, and as such the con-viction of the 
petitioners as stated above is hereby main- 
tained. As the sentence of fine against 
both the petitioners appear to me to be 
somewhat excessive, I woxild reduce the 
sentence of fine of petitioner No. 1 from 
Rs. 150 to Rs. 100 and that of petitioner 
No. 2 from Rs. 60 to Rs. 40. With this 
modification in the sentence, the revi- 
aon is dismissed. 

LGC/D.V.C. Order accordingly. 


AIR 19G9 ORISSA 37 (V 56 C 18) 

S., BARMAN C. J. AND A MISRA J. 
Somanath Misra, Petitioner v. Union 
of India and another. Opposite Parties. 

O. J. C. No. 146 of 1967, D/- 17-7-68. 
(A) Constitution of India, Art. 309, Pro- 
viso — Government can issue administra- 

IL/KL/D909/68 
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tive instractions to recnlate service condi- 
tions without any roles made in exercise 
oI powers under proviso — Holes heins 
silent, such field as not covered by them 
may be covered by instractions which 
may be supplementary to rules bnt roles 
cannot be amended or superseded by In- 
structions: AIR 1966 SC 1942 and AIR 
1967 SC 1910, Ret (Para 9) 

(B) AH India Services Act aSSl). Sec- 
tion 3(1) — All India Sernces (Deatb- 
cnxn-Retirement Benefit) Rules (1958), 
R. 16(3) •— Validity — Executive order 
^rectinc member of Service to prernatu- 
Tely retire from service in public interest 
(MeT is not diseriniinatory. 

The provision made in B. 18(3) of the 
All India Services (Death-cum-Retirement 
Benefit) Rules, 1958 such retirement 
can be made ”in the public Interest" is 
dearly indicative of the lecislative Inten- 
tion of the rule purporting to (dvc a 
guide fine; It is not a bald artdtrary po- 
wer; there Is an intelligent differentia; 
the disciiimnation which ia prohibited by 
Arl 14 of the Constitution is treatment In 
a manner preju^clal, as compared with 
another person dmllarly drcumstanced 
by the adoption of a law. substantive or 
procedural, different from the one appli- 
cable to that of other person. Eoual pro- 
tection of law does pot postulate eaual 
tr^tment of all persons vnthout dlstinc- 
tioru tt merely guarantees the application 
of the came laws eUige and without dis- 
crimination to all persons similarly situat- 
ed. The power of the Legislature to 
tnahe a distinction between persons and 
transa^ons based on real differentia is 
not taken away by the equal protection 
clausa AIR 1961 SC 1245. Ref. (Para 11) 
The history of the amendment of Rule 
16(3) Is sufficiently indicative of Uie in- 
twtion of the Le^lature to evolve a dif- 
ferentia In telatioti to the officers who 
may be compulsorily retired. The Gov- 
ernment of India’s Instructions, as supple- 
mental to the Ruira. aiforded guidance to 
the State Goverosnest before makimt tp- 
commendations for re ti re m ent with a view 
to give equal protection to all officers. 
Therefore it cannot be said that an order 
passed under R. 16(3) of the Rules pur- 
porting to prematurely retire a Govern- 
ment servant from service In public In- 
terest is discriminatory. (Para 12) 

(C) Constitution of India, Art. 311 — 
Termination of service by compulsory re- 
tirement — Tests to be applied for as- 
certaining whether termination amounts 
to removal or dismissal. 

An executive order passed under Rule 
16(3) of the All India Services (Death- 
cum-Retirement Benefit) Rules. 1958 pur- 
porting to retire a men^r of the service 
from service In public interest after at- 
tainment of 55 years of age com- 
pletion'- of SO years qualifying service 


if India (Barman C. J.l A. LB. 

differs both from an order of dis m issa l and 
an order of removal in that it is not a 
form of punishment prescribed by the 
rules and involves no penal consequences 
inasmuch as the person so retired is en- 
titled to pension propo^onate to the 
period of his service standing to his cre- 
dit. The policy underlying Art. 311(2) of 
the Constitution is that when It is pro- 
posed to take action against a servant by 
way of punishment and that will entail 
forfeiture of benefits already earned by 
Itim. lie should be heard and given an op- 
portunitv to show cause against the order; 
but that consideration can have no ap- 
plication where the order is not one of 
punislunent and results in no loss of be- 
nefits already accrued. Thus the real cri- 
terion for deciding whether the order of 
terminating the services of a servant Is 
one of dismissal or removal Is to ascer- 
tain whether it involves any substantial 
loss of benefits already accrued or previ- 
ously earned. Two tests are applirf for 
ascertaining whether a termination of 
service by compulsorv retirement amounts 
to removal or dismissal so as to attract 
the provisions of Art 311. The first la 
whether the action Is by way of punkh- 
ment and to find that out. it Is necessary 
that a charge or imputation against the 
officer is made the condition of the exer- 
cise of the power, the second is whether 
by compulsorv retirement the officer Is 
losing the benefit he has already earned 
as he does by dismissal or removab AIR 
1957 SC 892. ReL on. (Para IS) 

(D) All India Services Act (1951), Sec- 
tion 3(1) — All India Services (Dcath- 
cnm-RetironeDt Benefit) Rules (1958), 
R. 16(3) — Order passed under — Court 
cannot look Into background resulting in 
passing of order in order to discover whe- 
tber some kind of stigma could be inferr- 
ed. 

Where an order passed under R. 16(3) 
of the All India Services (Death-cum- 
Retiremcnt Benefit) Rules, 1958 reqmrlng 
a Government servant to retire compul- 
sorily contains express words from which 
a stigma can be inferred, that order may 
amount to ’removal’ within the mean- 
ing of Art. 311 of the institution; but 
where there are no express words in the 
order Itself wliich would throw any 
stigma on the Government servant, the 
Court cannot look into the backt^und 
resulting in the passing of such order In 
order to discover whether some kind of 
stigma could be inferred. On the question 
of mala fides. the only relevant consider- 
tlon is whether the order was made for 
ulterior purposes or purposes other than 
those mentioned In Gie order AJR 1967 
SC 1264 and AIR 1958 SC 163, Ref. 

(Para 15) 

(E) AH India Services Act (1951). Sec- 
tion 3(1) All India Services (Death- 
com-Beticement-Beoeflt) Rules (1958), 
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B. 16(3) — Compulsory retirement in 
public interest — So long as age of com- 
pulsory retirement and period of qualify- 
ing service for such retirement fixed by 
imle are reasonable. Article 311 of Consti- 
tution is not attracted. 

Whether the compulsory retirement of 
a particular officer under R. 16(31 of the 
All India Services (Death-cum-Retire- 
ment Benefit) Rules. 1958. before reach- 
ing 58, the normal age of superannuation, 
but after he has attained the age of 55 
years and also after he has completed 30 
years of qualifying service, is in the pub- 
lic interest or not, is a matter for the 
Government to decide. This view is 
founded on the position that under the 
joiles. retirement can validly take place 
at two points of time; one at the stage 
when the officer has attained the age of 
superannuation according to the service 
conditions applicable to members of his 
service and the other at an earlier point 
of time prior to his attaining the normal 
age of superannuation. No doubt the 
second type of retirement is compulsory 
or premature retirement and may be 
forced on him in the public interest, but 
in order that this type of retirement may 
not operate as a punishment so as to at- 
tract the provision of Art. 311 of the Con- 
stitution, two conditions must be fulfill- 
ed, namely that the officer should have 
attained an age at which he can hope to 
get the benefits of pension after a reason- 
ably long span of service; and secondly 
that the period of quaUfying service must 
be so reasonably fixed that premature re- 
tirement may not take place at too early 
a stage in his career. The validity and le- 
gality of any rule, providing for prema- 
ture retirement between these two points 
of time should be tested in the light of 
these conditions; and so long as toe age 
of premature or compulsory retirement 
and the period of qualifying service for 
such retirement, fixed by toe rule are 
reasonable, then the order of retirement 
passed under that rule after fulfilling 
those two essential conditions cannot be 
questioned merely because the retire- 
ment is stated to be in the public interest; 
AIR 1968 Orissa 44, ReL on. (Para 18) 

(F) All India Services Act (1951), Sec- 
tion 3(1) — All India Services (Death- 
cum-Rctirement Benefit) Rules (1958). 
R. 16(3) — Conditions mentioned in rule 
are reasonable and cannot be said to be 
arbitrary; AIR 1965 SC 280, Rel. on, 

(Para 20) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 Orissa 44 (V 55)= 

ILR 1966 Cut 737, Batahari Jena v. 

State 18 

(1967) AIR 1967 SC 1264 (V 54)=(1967) 

2 SCR 496. li. N. Saksena V. State 

of Idadhya Pradesh 1& 


(1967) AIR 1967 SC 1910 (V 54)= 


(1968) 1 SCR 111, Sant Ram v. 

State of Rajasthan fi 

(1966) AIR 1966 SC 1942 (V 53)= 

(1966) 3 SCR 682, B. N. Nagarajan 
V. State of Mysore 9 

(1965) AIR 1965 SC 280 (V 52)=(1967) 

2 Lab LJ 246, Shivacharan v. State 
of Mysore 20 

(1961) AIR 1961 SC 1245 (V 48)= 

(1962) 1 SCR 151. Jagannath Prasad 
Sharma v. State of U. P. 22 

(1961) AIR 196) SC 1602 (V 48)= 

(1962) 2 SCR 125, Joti Pershad y. 

Union Territory of Delhi 20 

(1960) AIR 1960 SC 1305 (V 47)= 

(1961) 1 SCR 88, DaUp Singh v. State 
of Punjab 13 

(1958) air 1958 SC 163 (V 45)=1958 
Cri LJ 283, Puranlal Lakhanpal v. 

Union of India 25 

(1958) AIR 1958 SC 538 (V 45)= 

1959 SCR 279. Ram Krishna Dalmia 
V. Justice S. R. Tendolkar 10 

(1957) AIR 1957 SC 892 (V 44)=ig58 
SCR 571, State of Bombay v, 
Soubhagchand 13 


R. N. Misra, R. C. Patnaik and P. K. 
Sengupta. for Petitioner; Govemmenf 
Advocate, for Opposite Parties. 

BARMAN, C J. : In this writ petition, 
Sri Somanath Misra, a member of the 
Indian Administrative Service, challen- 
ges the order of the Government of India 
purporti^ to prematurely retire him from 
service in toe public interest on the ex- 
piry of three months from toe date of 
service of- notice on him. The providon 
imder which toe Government purported 
to have passed toe said order of retire- 
ment is Rule 16(3) of toe All India Ser- 
vices (Death-cum-Retirement Benefit 
Rules. 1958 made by the Central Govern- 
ment under Section 3(1) of the All India 
Services Act, 1951 after consultation with 
toe Governments of the States. 

2. Rule 16(3) under which the said 
order of retirement was passed is this: 

"16(3). The Central Government, in 
consultation with toe State Government 
may require a member of the Service 
who has completed 30 years of qualifying 
service or who has attained toe age of 55 
years to retire in the public interest pro- 
vided that at least three months’ previous 
notice in writing will be given to the 
member concern^” 

The validity of this Rule as contravening 
Article 14 of toe Constitution has been 
challenged as hereinafter discussed, 

3. The impugned order of retirement 
of toe petitioner passed by the Govero- 
ment of India is set out below: 

GOVERNMENT OF INDIA j 
MINISTRY OF HOME AFFAIBS 

No. 29/19/66— AIS (II). 

In pursuance of toe powers conferred 
by sub-rule (3) of Rule 16 of toe All India 
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Services (Death-curo-Betirement Benefit) 
Rules, 1958, the President, in consultation 
with the Government of Orissa is pleased 
to order the retirement of Sri Somanath 
Misra who at tain ed the age of 55 y^ta 
on 1st November 1966, from the Ind ia n 
Administrative Service in the public in- 
terest on the expiry of three months’ no- 
tice from the date of service of notice on 

him 

New Ddhi, By order of the Preadent 
15th May. 1967. 

Sd. P. K. Dave. 

Jt. Secretary to the Govt, of India 
4. The facts leading to the passing of 
file impugned Central Government order 
of retirement are stated to be as follows: 
The petitioner who was bom on Novem- 
ber 1, 1911. entered the Provindal OvU 
Service of Orissa on March 9, 1936. After 
more than 20 years serrtce during whidi 
he had several promotions, he was su^ 
sequently appointed to the Indian Admi- 
nisWative Sendee vrtth effect from June, 
14, 1957. In 1964 there was an enquiry 
against him for corruption Initiated by the 
Central Bureau of Inves^atlon which 
was subsequently taken over by the State 
Vigilance Commlarioner which te rmina ted 
in February 1966. It is said that he was 
acquitted of the charges. Somehow, the 
question was raised about the desintU- 
lity of retaining him in service beyond 
the age of 55 years. In that connection 
the question of his integrity — which was 
involved in the enquiry against him whidh 
had terminated in 1966 — was taken into 
consideration and there was a suggestion 
to make a reference of his case to the 
Government of India so that be may be 
retired at the age of 55 years. Ultimately, 
in July 1966 the State Government is 
stated to have decided to continue the 
petitioner in ser^ce beyond 55 years. The 
petitioner’s grievance Is that after the 
State Government had t^en fids deddon 
to retain him in service beyond 55 years, 
the Central Government wrongfully pass- 
ed the impugned order of retirement on 
May 15, 1967 in tenns aforesaid, purport- 
ing, as already stated, to act under Buie 
16(3). 


5. Although the State Government 
bad taken the said decision to retain the 
services of the petitioner beyond the age 
of 55 years, it does not appear that this de- 
cision was made known to the Central 
Government. In the meantime, the 
Central Government after consideration 
of all the papers relating to the enquiry, 
including the Vi^dlance Comimsaoner’s 
findings, in a communication addressed to 
the State Government on December 19, 
1966. appears to have suggested that the 
petitioner may be retired from serwee. 
The tcaEOCs for taking this view were 
mentioned in their, letter. Ultimately on 
May 15, 1967 the petitioner was served 
with the impugned notice Issued under 


Hule 16(3) after consultation vith the 
State GOTemment 

6. The grounds on which the peti- 
tioner challenges the validity of the im- 
pugned order of retirement are, in sub- 
stance. thes^ If any action to retire him 
frem service was to be taken by the Gov- 
ernment it should have been taken prior 
to November 1. 1966 the date on which 
he attained the age of 55 years. The 
State Government’s dedsion to keep him 
in service beyond 55 years having been 
taken after the termination of the enquiry, 
the subsequent notice to retire him 
which was no more than executive direc- 
tion from the Government of India was 
without any basis; that the impugned 
retirement orderwas arbitrary, illegal and 
mala fide. The p^tioner accordingly 
claims to continue in service even after he 
attained the age of 55, that is, imtil Nov- 
^ber 1, 1969, when he attains the age of 
58 years whl^ is the normal age of re- 
tir^ent on superannuation, of officers of 
the Indian Administrative Service. His 
further point is that any executive order 
directing the petitioner to retire from 
service from an earlier date in the public 
interest amounts to removal from service 

a stigma and, as sudi, attracts the 
provisions of Article 311 of the Constitu- 
tion. That apart, it folates the consti- 
tutional guarantee of equal protection of 
law tinder Article 14. It was further 
submitted on behalf of the petitioner that 
the term *public interest’ in the notice 
Issued in pursuance of Rule 16(3), Is too 
wide and does not appear to provide any 
guiding principle for tbe.exendse of the 
power to retire. Accordingly the notice 
given for his premature re tir e m ent as 
mentioned in the impugned order neces- 
sarily amounts to removal from service 
which requires the observance of the pro- 
cedure laid down in Article 311 of the 
Constitution. 

7. In support of his contentions the 
petitioner relied on certain Instructions 
of the Government of India laying down 
the criteria and procedure to be followed 
by the State Government whDe referring 
cases to the Central Government under 
Rule 16(3) with a view to ensure all 
India uniformity of operation of the 
sub-rule and alw to ensure equitable 
treatinent in all cases of premature re- 
tirement. These Instructions are printed 
at pages 596-99 of the All TnKig Service 
M anual (corrected upto May 1, 1967) Issu- 
ed by the Govermnent of India, Ministry 
of Home A ffairs under Rule 16(3). In 
the coxase of argument the petitioner re- 
lied on these Instructions, including In- 
struction No. 7 which Is as follows: 

Once it is decided to retain an offl- 
w beycfnd the age of 55 years, he ^uld 
be allowed to continue up to the age of 
58 'OTthout any fresh review unless this 
be justified by any exceptional reasons. 
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such as his subsequent work or conduct 
or the state of his phydcal health, which 
may make earlier retirement clearly 
desirable. The Government of India fe^ 
that in order that an officer who is clear- 
ed for continuance at the stage of atta^- 
ing the age of 55 years can settle down 
to another three years of work with a 
sense of security and those working under 
him accept his control and discipline 
without any reservation an annual review 
between the years of 55 and 58 would not 
be desirable. In arriving at this view, 
they have among other factors taken in- 
to consideration the fact that at these 
stages, members of aU India Services 
generally occupy very senior appoint- 
ments on which particularly such a sense 
of security about their tenure is desirable 
in the public interest. Further, having 
arrived at an assessment in favour of fur- 
ther continuance in service at the age of 
54, 12 years or so, there would ordinari- 
ly be no occasion for ch ang ing the assess- 
ment during the next three years, so that 
an ann ual review would serve little prac- 
tical purpose. Finally, in any case, sub- 
rule (3) of Rule 16 of the AIS (DCRB) 
Rules would enable appropriate consi- 
deration at any time in very exceptional 
circumstances." 

8. The petitioner’s point is that once 
it was decided by the State Government 
to retain his services beyond 55 years, as 
an officer who had been cleared for con- 
tinuance at the stage of attaining the 
age of 55 years, he should not have been 
prematurely retired before attaining 
ttie age of 58 years, according to the prin- 
ciple enunciated in Instruction No. 7 
quoted above. 

9. The question is: what is the effect 
of these Instructions in relation to the 
statutory rules made imder the AU India 
Services Act? It is open to the Govern- 
ment to issue instructions to regulate the 
service conditions without any niles made 
in exercise of the powers imder the pro- 
viso to Article 309 of the Constitution; if 
the rules are silent, then such field as not 
covered by the rules may be covered by 
instructions which may be supplementary 
to the rules. This view is fully support- 
ed by the decisions of the Supreme Court 
who hdd that it is not obligatory, rmder 
the proviso to Article 309, to m^e rules 
regulating the recruitment before ■ a ser- 
vice can be constituted or a post created 
or fiUed; this is not to say that it is not 
desirable that ordinarily rules should be 
made on aU matters which are susceptible 
of being embodied in the rules. There 
is nothing in the terms of Article 309 of 
the Constitution which abridges the power 
of the Executive to act tmder Article 162 
without a law; if there is a statutory rule 
or Act the Executive must abide by that 
Act or rule. In the present case, there 
is nothing in the Govermnent of India’s 


Instructions which is inconsistent or in 
any way in conflict with the statutory 
rules made under the AU India Services 
Act These instructions are for the gui- 
darice of the State Government while 
making recommendations to the Central 
Government It is true that the Govem- 
mmt carmot amend or supresede statutory 
by administrative instructions, but 
If the rules are silent on any particular 
pomt Government can fiU up the gaps 
and supplement the rules and issue instruc- 
tions not inconsistent with the rules al- 
ready framed. B. N. Nagarajan v. State 
of Mysore, AIR 1966 SC 1942, 1944; Sant 
Ram V. State of Raiasthan, AIR 1967 SC 
1910. 1914. 

10. Then, the validity of Rule 16(3) 
itself was chaUenged on the groimd that 
the said provision, as violative of Artide 
14 of the Constitution, is unconstitutionaL 
The petitioner’s point, in substance, is that 
ffie impugned Rule 16(3) is discriminatory 
in that it applies imequally to persons 
similarly situated and that the rule does 
not contain any guide line in its applica- 
tion. In our opinion, this argument is not 
tenable. When the Court is called upon 
to test the constitutionality of any parrti- 
cdar law attacked as discriminatory and 
violative of the equal protection clause, 
the broad principles which have to be 
borne in mind, as laid down by the 
Supreme Court are these: There is always 
a presumption in favour of the constitu- 
tionality of an enactment and the burden 
is upon him who attacks it to show that 
there has been a clear trarrsgression of 
the constitutional principles; it must be 
presumed that the Legislature under- 
stands and correctly appreciates the needs 
of its own people, that its laws are direct- 
ed to problems made manifest by experi- 
ence and that discriminations are based 
on adequate grounds; in order to sustain 
the presumption of constitutionality the 
Court may take into consideration matters 
of common knowledge, matters of common 
report, the history of the times and may 
asstune every state of facts which can be 
conceived existing at the time of the le- 
gislation; while good faith and knowledge 
of existing conditions on the part of the 
Leg^lature are presumed, if there is noth- 
ing in the face of the law or the surround- 
ing circumstances brought to the notice 
of the Court on which the classification 
may reasonably be regarded as based, 
the presumption of constitutionality can- 
not be carried to the extent of always 
holding that there must be some imdis- 
closed and unknown reasons for subject- 
ing certain individuals or corporations to 
hostile or discriminating legislation. It is 
not essential for the legislation, to com- 
ply with the rule as to equal protection, 
tiiat the rules for the guidance of the 
designated authority which is to exercise 
the power or which is vested with the dis- 
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cretion, should be laid down In expre» 
terms in the statutory provision itselt 
Sudi guidance may be obtained from or 
afforded by the preamble read In the 
light of the surrounding drcumstances 
which necessitated the legislation, taken 
In conjunction with well knovm facts of 
which the court might take judicial notice 
or of which it is appraised by evidence be- 
fore it in the form of affidavits, as an 
instance where the guidance can be ga- 
thered; or even from the policy and pur- 
pose of the enactment which may be 
gathered from other operative provisions 
applicable to analogous or comparable 
situations or generally from the object 
sought to be achieved by the enactment. 
Ram Krishna Dalmia v. Justice S. R Ten- 
dolkar. AIR 1958 SC 538, 547; Jyoti Per- 
diad V. Union Territory of Delhi, AIR 
1961 SC 1602, 1609. 

11. Thus considered In the light of tiie 
guiding principles mentioned above, Rufe 
16(3) must be presumed to be constitu- 
tionally valid. The provison made In 
Rule 16(3) that such retirement can be 
made **in the public intereri” is clearly 
Indicative of ’the l«tislative intention of 
the rule purporting to jdve a guide line; 
it is not a bald arbitrary power there Is 
an Intelligent ^fferentia; the discrimina- 
tion which is prohibited by Article 14 Is 
, treatment In a manner prejudldaL as 
compared with another person similarly 
dircumstanced by the adoption ol a law. 
subst^Uve or proceduraL different from 
the one applicable to that of other person. 
Equal protection of law does not pos- 
tulate equal treatment of all persons with- 
out distinction; it merely guarantees the 
application of the same laws alike and 
without discrimination to all persons ri- 
mllarly situated. The power of the L«- 
jgislature to make a distinction between 
persons and transactions based on real 
'differentia is not taken away by the 
equal protection clause: Jagannath Pra- 
sad Shanna v. State of Uttar Prades h , 
AIR 1961 SC 1245. 

12. In the present case, the Wstory ol 
the amendment of Rule 16(3) Is suffici- 
ently indicative of the intention of the 
Legislature to evolve a differentia In re- 
lation to the officers who may be cora- 
oulsorily retired. Before amendment, 
lunder the corresponding Rule 17(2) ol 
1958, a member of the Service could be 
requirrf to retire if he had completed 30 
years of qualilving service. The only 
preconditions were that the approval of 
the Central Government was to be taken 
and three months’ prior notice in writing 
was to be given. Subsequently. In 1963 
by an amendment the said provision was 
amplified in that the notice could be^ven 
at any time provided the officer hadcom> 
tieted 30 years qualifying service or has 
attained the age ot 55 years. In 1965, the 
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rule was further amended and In fact com- 
pletely recast in that besides introducing 
the clause relating to action being taken in 
the 'public interest’, St was for the first 
time that authority was conferred on the 
Central Government to issue notice pro- 
vided the other conditions regarding con- 
sultation with the State Government and 
attainment of 55 years of age and SO 
yean of qualifying service by the officer 
were satisfied; the Government of -India's 
Instructions, as supplemental to the Rules, 
afforded guidance to the State Govern- 
ment t>efore making recommendations 
lor retirement with a view to give equal 
protection to all officers. Therefore It 
cannot be said that such an order Is dis- 
critninatory, 

13. It was argued that the impugned 
order of compul^ry retirement of the 
petitioner under Rule 16(3) amotmts to 
punishment. This argument has no force. 
Indeed an order ol such retirement after 
attainment of 55 years of age and (Com- 
pletion of 30 years qualifying service— as 
In the present case — ■ differs both from 
an order ol dismissal and an order of re- 
moval in that it is not a form of punish- 
ment prescribed by the niles and Involves 
no penal consequences inasmuch as the 
person so retired is entitled to pension 
proportionate to the period of his service 
standing to his crediL The policy under- 
lying Article 311(2) is that when It is pro- 
posed to take action against a servant by 
way of punishment and that will entail 
forfeiture of benefits already earned by 
him. be should be heard and given an op- 
^rtunity to show cause against the order; 
but that consideration have no ap- 
plication where the order is not one of 
punishment and residts in no loa of 
TOfits already accrued. Thus the re*J 
criterion for deciding whether the order 
of terminating the services of a servant 
13 one of dismissal or remoi^ Is to as- 
certain whether it Involves any substan- 
tial loss of benefits already accrued or 
previously earned. Two tests are applied 
lor ascertaining whether a termination of 
seiwice by compulsory retirement amounts 
to removal or dismi^l so as to attract 
the provisions of Article 311. The first 
la whether the action Is by way of punish- 
ment and to find that out. It was neces- 
8^ that a charge or imputation against 
the officer Is made the condition of the 
Oerclse of the power; the second is whe- 
ther by compulsory retirement the officer 
^loring the benefit be has already earn- 
as he does by dismissal or removal 
Alrolying these t^ts, the impiumed order 
ui^er Rule 16(3) cannot be said to con- 
tain any charge or Imputation nor can 
the order be held to be one of the dis- 
missal or removal as it does not entail 
forfeiture of pension due for past service 
or other retirement benefits; view 
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Is supported by the decision of the Supreme 
Court in State of Bombay v. Soubhag- 
chand. AIR 1957 SC 892. 895 as subse- 
quently clarified in Dalip Singh v. State 
of Punjab. AIR 1960 SC 1305. 

14. It was vehemently argued on be- 
half of the petitioner that the impugned 
order of retirement from service stated 
to be in the public interest carried with 
It an implied imputation of stigma on the 
petitioner, namely that his retention be- 
yond the age of 55 was conadered un- 
desirable in the public interest. In sup- 
port of this contention the petitioner re- 
lied on the letter dated December 19, 

1966 from the Deputy Secretary to the 
Government of India. Ministry of Home 
Affairs, to the Chief Secretary to the Gov- 
ernment of Orissa in which the Central 
Government while pointing out certain 
mistakes in the calculations made by the 
Enquiring Officer in connection wiA 
the disciplinary proceedings against the 
petitioner, proposed to the State Govern- 
ment to retire the petitioner compulsorily 
from service on his attaining the age of 
55 years and to issue an order under Rule 
16(3) for the reasons stated in the said 
letter. It was within a few months after 
the receipt of the said letter that the im- 
pugned order of retirement dated May 15, 

1967 was issued. It was also contend- 
ed that the impugned order of retirement 
was mala fide. In our opinion, these con- 
tentions are not tenable. 

15. It is the settled law that where an 
order requiring a Government servant to 
retire compulsorily contains express 
words from which a stigma can be in- 
ferred. that order may amount to 'remo- 
val’ within the meaning of Article 311 
but where there are no express words in 
the order itself which would throw any 
stigma on the Govt- servant, the Court 
cannot look into the background resulting 
in the pasring of such order in order 
to discover whether some kind of stigma 
could be inferred. On the question of 
mala fides. the only relevant considera- 
tion is whether the order- was made for 
ulterior purposes or purposes other than 
those mentioned in the order: L. N. Sak- 
sena v. State of Madhya Pradesh. AIR 
1967 SC 1264 and Puranlal Lakhanpal v. 
Union of India, AIR 1958 SC 163. 172. 

16. Considered in the light of the 
above, the letter of the Central Govern- 
ment dated December 19. 1966. followed 
by the impugned order of retirement, can- 
not be looked into as furnishing a back- 
ground for the retirement order. As re- 
gards mala fides. it w'as not pleaded in 
the writ petition: it was only for the first 
time in the rejoinder that the petitioner 
pleaded that the order of retirement is 
mala fide as alleged to be based on the 
conunents on the report of a high power- 
ed Commission and the decision of the 


State C^vemment on the disciplinary 
proceedings; the petitioner further alleg- 
ed that the real character of the termina- 
tion of service is to be determined by re- 
ference to the material facts that existed 
prior to the order. 

17. These arguments are of no avail 
having regard to the powders conferred on 
the Central Government by Rule 16(3) in 
exercise of which the Central Govern- 
ment, by its order dated May 15. 1967. 
compulsorily retired the petitioner in the 
public interest after he attained the age 
of 55 years and also after he completed 
30 years qualifying service. Under the 
Government of India Instruction No. 7 
wide power is given to the Central Gov- 
ernment in that, finally, in any case Rule 
16(3) would enable appropriate consi- 
deration at any time in very exceptional 
circumstances. 

18. Further, the question whether or 
not the compulsory retirement of a par- 
ticular officer is in the public interest be- 
fore reaching 58 the normal age of sup- 
erannuation but after he has attained the 
age of 55 years and also after he has 
completed 30 years of qualifying service 
— as in the present case — is not justi- 
ciable. That is a matter for the Govern- 
ment to dedde. This view is founded on 
the position that under the rules, retire- 
ment can validly take place at two points 
of time: one at the stage when the offi- 
cer has attained the age of superannuation 
according to the service conditions appli- 
cable to members of his service and the 
other at an earlier point of time prior to 
his attaining the normal age of superan- 
nuation. No doubt the second type of re- 
tirement is compulsory or premature re- 
tirement and may be forced on him hi 
the public interest but in order that this 
type of retirement may not operate as a 
punishment so as to attract the provi- 
sions of Article 311, two conditions must 
be fulfilled, namely that the officer 
should have attained an age at which 
he can hope to get the benefits of pen- 
sion after a reasonably long span of ser- 
vice: and secondly that the period of 
quafifying service must be so reasonably 
fixed that premature retirement may not 
take place at too early a stage in his ca- 
reer. Ibe validity and legality of my 
rule, providing for premature retire- 
ment between these two points of time 
^ould be tested in the light of these con- 
ditions; and so long as the age of prema- 
ture or compulsory retirement and the 
period of qualifying service for such re- 
tirement. fixed by the rule are reason- 
able, then the order of retirement passed 
under that rule after fulfilling those two 
essential conditions cannot be questioned 
merely because the retirement Is stated 
to be in the public interest. This view 
finds support from a number of decisions 
of the Supreme Court which have been 
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noticed and analvsed in a Division Bench 
decision of this Court in Batahari Jena v. 
State. HiR 1966 Cut 737= (AIR 1966 Orissa 
44). 

19. Now what happened In the pre- 
sent case is this: The normal age of retire- 
ment of the petitioner, on superannua- 
tion, according to the rules governing 
members of the In dian Administrative 
Service is fixed at 58 years; but Rule 16(3) 
provides that it is competent for the Gov- 
ernment to retire any member of the 
Service prematurely (Le. before attain- 
ing 58 years) if it is thought that such 
prematiue retirement is necessary in the 
public interest; the exerdse of this power 
however is made subject to either of two 
conditions; either the officer concerned 
must have attained the age of S5 years 
or he must have completed 30 years qua- 
lifying service; in other words, normal 
retir^ent by superannuation occurs 
after attaining the age of 58 years while 
premature retirement in the public In- 
terest can be forced on the Government 
servant after he has attained 55 years or 
completed thirty years Qualif:^g sendee. 
In the present case It will be noticed that 
by May 15. 1967 when the Impugned 
order was passed, the petitioner had al- 
ready completed 30 years of service and 
also attained 53 years. Both the condi- 
tions necessary for the exercise of the 
power under Rule 16(3) have thus been 
fulfilled In this case. The requirement 
about prior consultation with the State 
Government before passing the order of 
retirement has also been satisfied, 

20. The only question Is whether the 
two conditions mentioned In Rule 16(3), 
one fixing the age of compulsory retire- 
ment at 53 and the other fixing 30 years 
qualifying service for such retirement, 
are reasonable. There can be no doubt 
that these conditions are reasonable and 
cannot be said to be arbitrary. A rimilar 
point arose lor con^eration before the 
'Supreme Court In Shlvacharan v. State 
of Mysore, AIR 1965 SC 280. In that case, 
the ^lidity of Note 1 to Rule 283 -of the 
Mysore Civil Sendee Rules, 1938 was 
imder challenge. Tliat note provided that 
Government may. In spedal cases, require 
any Government servant to retire at any 
time after he has completed 25 years qua- 
lifying service or on attaining 50 years of 
age where such retirement Is centered 
necessary In the public Inter^ after 
^ving three months notice before he Is 
so called upon to retire. The Note b 
dmilar In language and content to Rule 
16(3) with which we are concerned here, 
but with thb difference that according to 
the Mysore Civil Service Rides the normal 
age of retirement of a Government ser- 
vant, on superannuation, was fix^ at 55 
years (as against 58 years in the case of 
the petitioner) and the Note 1 to R. 283 
provided for premature retirement In the 


public interest after the Government 
servant has attained the age of 50 years 
(as against 55 years fixed in Rule 16(3)) 
or after he has completed 25 years of 
qualifying service (as against 30 years as 
fixed in Rule 16(3)). While rejecting the 
contention that said Note was void, 
their Lordships observed that the only 
conditions to be f ulfill ed before Govern- 
ment could exerdse their power to act 
under Rule 285 were (i) that the Govern- 
ment servant concerned must have attain- 
ed the age of 50 years or (ii) that he must 
have completed 25 years of qualifying 
service. Once either of these two condi- 
tions were fulfilled then It was compe- 
tent for Government to exercise their 
power to retire a Grovemment servant 
prematurely after giving three months' 
notice as provided in the Note to Rule 285. 
Their Lordships further held tlut whether 
or not the retirement of the petitioners 
(before their Lord^ps) was in 
public interest was a matter for the 
Government to consider. Their Lordships 
did not accept the petitioner's plea that 
the order of retirement passed in that 
case was arbitrary or UlegaL Such a 
question, their Lordships observed, may 
perhaps arise In a case where ^vlng 
fixed a proper age of superannuation, 
the ztile of compulsory retirement per- 
mib a Government servant to be re^ed 
at a very early stage of bis career. Such 
consideration did not arise in the 
Mysore case nor does it arise in the pre- 
sent case. On the other hand, the Mysore 
provision pemtitting premature retire- 
ment in the public Interest at 50 years or 
alter completing 25 years qualifying sen* 
vice was consideredreasonablein the cir- 
cumstances. In the present case aim for 
reasons already stated. It bnot postible 
for us to hold, on the materials placed be- 
fore us, that the Impugned order dated 15- 
5-1967 passed by the Central Govt In 
ofthepowerunderR. 16(3) (which 
b si m il ar in content to the provision con- 
tamed In Note 1 to Rule 285 of the My- 
sore Qvil Service Rules) was arbitrary or 
megal or suffered from the vice of mala 
fide. 


21* The petitioner also daTma that ao* 
rording to the Government of India In- 
rtructlon No. 7, be as an officer who had 
been 'cleared for continuance at the stage 
of attaining the age of 55 years’ should 
M allowed to continue la service upto 
me age of 58 -with a sense of eecimity. 
Thb contention b based on what the p^- 
tioner states to be a decision taken by 
foe State Government In July, 1966 (a 
months before his attaining the age 
of 55 years) to retain him in service be- 
youd 55 years. But thb alleged decision 
of foe State Government does not appear 
to have been communicated to the Cen- 
tral Government Indeed, fa foe letter 
dated December 19. 1966. foe Central 
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Government for the first time proposed 
to the Orissa Government that the peti- 
tioner diould be compulsorily retired and 
that an order under Rule 16(3) woiild be 
issued "on hearing” from the State Gov- 
ernment. The tenor of the letter would 
have, been different if the prior decision 
of the State Government to retain the 
petitioner beyond the age of 55 years had 
been communicated to the Central Gov- 
ernment by that time. Nor does it ap- 
pear that tire decision was communicated 
at any subsequent stage. In fact, the 
Under Secretary to the Government of 
India, Ministry of Home Affairs, in his 
coimter-affidavit dated September 2, 
1967 also denies all knowledge of such a 
decision, in that it was stated in para- 
graph 7 of the coimter-affidavit that the 
alleged dedsion of the State Government 
is "not known to the Government of 
India”. It is, therefor^ imposable to 
hold that the alleged decision of the State 
Government, stated to have been taken 
in July 1966 to retain the petitioner be- 
yond the age of 55 years had been arriv- 
ed at finally so as to give him a vested 
right to continue in service beyond the 
age of 55 years as claimed. In any case 
Rule 16(3) enables the appropriate con- 
sideration at any time as mentioned in 
Government of India Instruction No. 7. 

22. In the result, therefore, the writ 
petition is dismissed, but there will be no 
order as to costs. 

23. ;A. IvnSRA, J. : I agree. 

MBR/D.V.C. Petition dismissed. 
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Dr. S. N. Ghosal, Petitioner v. State of 
Orissa, Opposite Party. 

Original Jurisdiction Case No. 350 of 
1967, D/- 28-8-1968. 

Constitution of India, Art. 311(2) — 
Resolutions dated 21-5-1963 and 15-9- 
1965 of Govt, of Orissa, Political and 
Services Departinent — Raising of re- 
tirement age to 58 years, unequivocally. — 
Govt, servant attaining 55 years, consequ- 
ently continuing in service for 2 more 
years — His compulsory retirement there- 
after without giving reason is UlegaL 

Government and the competent authori- 
ties having arrived honestly at a decision 
to continue the service of the employee 
cannot arrive at another and totally dif- 
ferent dedsion without any rhyme or rea- 
son, after the previous decision is acted 
upon and is in effective operation. 

(Para 4) 

It is necessary that a 'decision’ to retire 
a person concerned should be stated to 
have been taken in the notice of retire- 


ment itseH, and bang so, the decision 
must obviously be on the grounds that 
the person is ather unsuitable or ineffl- 
dent for retention in Government service. 

rm, , (Paras 5, 6) 

^ The age of compulsory retirement hav- 
mg been extended irnequivocally by thq 
Go'^ from 55 to 58 years, an employes 
holdmg permanent post has a right to con- 
tone in service tiU that age, unless he 
has completed 30 years of service earlier 
Slid lie cannot bG asked to leave seivice 
without giving any reason therefor at 
any time before attaining that age, for it 
would defeat his right to continue in 
service and as such would be a penalty 
amounting to removal from service. 
Hence in absence of compliance with the 
procedure prescribed in Art 311 (2), such 
action, if taken, would be UlegaL AIR 
1937 PC 27 and AIR 1968 SC 718 and AIR 
1964 SC 600, ReL on, AIR 1968 Ori 44, 
Disting. (Paras 9, 10) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 718 (V 55)= 

(1968) 2 SCR 366, Union of India v, 
Anglo Afghan Agendas etc. 3, 4 
(1968) AIR 1968 Ori 44 (V 55)=rLR 
(1966) Cut 737, Bata Hari Jena 
V. State of Orissa 3, 4 

(1964) AIR 1964 SC 600 (V 51)= 

(1964) 5 SCR 683, Moti Ram Deka 
V. General Manager, North East 
Frontier Rly. 9 

a937) AIR 1937 PC 27 (V 24)=rLR 
(1937) Mad 517, R. T. Rangachari v. 
Secy, of State, Madras 3, 4 


R N. Misra, for Petitioner; N. Kr. Das, 
(Standing Counsel), for Opposite Party. 

ACHARYA, J. : This is an application 
under Artide 226 of the Constitution of 
India by Dr. S. N, Ghosal, who was the 
Medical Superintendent, T. B. Hospital, 
Puri at the time when he filed thi.q peti- 
tion, challenging the validity of Notice 
No. 14182/H. dated July 20, 1967 (copy at 
aimexure 4) issued by the Secretary to 
the Government of Orissa in the Heal^ 
Department, purporting to act rmder the 
order of the Governor of Orissa, direct- 
ing and requiring the petitioner to retire 
from Government service with effect from 
the date of expiry of three months from 
the date of the service of tte said notice. 


2. The petitioner’s allegation in this 
writ petition is that while he was continu- 
ing in Government Service, the age of 
compulsory retirement was raised from 55 
to 58 by a resolution of the Government 
of Orissa in the Political and Services 
Department dated May 21, 1963, which 
was circulated to all the departments of 
the Government and to all concerned by 
their communication dated May 21, 1963 
as per Annexure 1 to this petition. In ac- 
cordance with the said resolution, the 
Government took up the examination of 
the case of the petitioner, who was bom 
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on July 1. 1910. alon« with some others in 
the Medical Service, and alter a 'careful 
examination' of the matter, decided that 
the petitioner would continue in service 
till he completes the age of 58 years as 
per Government letter No. 10913-H. dated 
June, 3, 1965 from the Under Secretary 
to the Government of Orissa, Health De- 
partment to the Director of Health Ser- 
^ce. Orissa which decision was communi- 
cated to the petitioner by the Health Dire- 
ctor. Orissa by his Memo No. 14914(15lM/E- 
165-65 dated June. 25, 1965 (copy at An- 
nexure 3), 

On the receipt of the aforesaid com- 
munication. the petitioner eot the assur- 
ance that he would be allowed to con- 
tinue in Government service, but after 
two years, he was served with the afore- 
said notice dated July 20, 1967 (Anne- 
Xure 4) which was received by the petition- 
er on July 29. 1967. On receipt of this 
Dotice, the petitioner made a representa- 
tion to the Government on August 1. 
1967 stating his grievances and praying 
for withdrawal of the impugned order, 
but as he did not receive any reply even 
after a reminder, he filed this writ peti- 
tion in this Couil. praying for the issue 
of a writ of Mandamus directing the 
opp^te party cot to give effect to the 
notice dated July 20. 1967 (Annexure 4 ). 
and for a further direction to continue the 
petitioner In service until July 1. 1968. 

3. Mr. B. N. Mlsra. learned eounsd 
for the petitioner contended before us 
that the Government of Orissa, having 
tj^en a decision, after 'careful considera- 
tion', to continue the petitioner's service 
till he completes the age of 58 years with- 
out imposing therein any condition what- 
soever. cannot, after communicating ^e 
said decision to the petitioner, revoke 
such a dedsian to bis prejudice. The 
Government orders as per letter No. 
1091^H. dated June 3, 1965 communicated 
to the petitioner by Memo No. 149I4(I5)M/ 
£-165-65 dated June 25. 1965 extended 
the service of the petitioner, along with 
some others, till they completed me age 
of 58 years, without attaching any con- 
dition whatsoever. This deciaon was t^en 
In accordance with the Government Reso- 
lution dated May 21. 1963, (Annexure 1). 
paragraph 2 of which runs as follows 
"After careful consderatlon Govern- 
ment have now decided that the age of 
compulsory retirement for the State Gov- 
ernment employees should be raised from 
65 years to 58 years, with effect from the 
ast December. 1962. In other words. 
Government employees who attained or 
attain the age of 55 on or after the 1st 
December. 1962. will be entitle to the 
above benefit." 

On this; Mr. Mlsra, contends that the 
Goveminent by the aforesaid resolution 


raised the age of compulsory retirement 
for the State Government employees from 
5S to 58 years, and also decided in one 
and the same strain that Government em- 
ployees who attained the age of 55 on or 
after the 1st December, 1962 would be 
entitled to the above benefit, and this be- 
ing the basis on which the Government 
letter No. l6913-H dated June 3, 1965 was 
drawn up. the petitioner had to consider 
the same as an unequivocal assurance of 
the Government that he would be entitl- 
ed to remain in service till he attained 
the age of 68 years. That being so. the 
sudden decision of the Government to ter- 
minate his services, at such a short notice, 
acted very muc^ to his prejudice. Mr. 
Misra further contends that Government 
once having taken a decision that the pe- 
titioner would remain In service till he 
completes the age of 58 years, and this 
dedrion having been acted upon 
and being in effective operation, they 
cannot go back on the said dedsion with- 
out any spedfic reason to terminate the 
services of the petitioner by a short and 
sudden notice as mentioned above. In 
this connection. Mr Misra dted before us 
the decision of the Privy Coundl in R T. 
Rangachari v. Secretary of State. Madras, 
AIR 1937 PC 27 and the dedsion of the 
Supreme Court in the Union ol liuf^ v. 
M/a Anglo Afghan Agendes etc. AIR 
1968 SC 718. and rel^ng on the prind- 
ple on which the said decisions are based 
contended that It was not open for the 
Government to reopen the matter and 
cancel the previous order thereby adver- 
sely affecting the rights of the petitioner. 

In reply tn the petitioners' above con- 
tention. the learned Standing Counsel 
appearing for the State contended that 
after the Government resolution dated 
the 2l5t May. 1963, Government Issued 
another resolution on the 15th Septem- 
ber. 1965 (as at Annexure 2) which super- 
seded all previous orders and instru^ons 
on the subject. As per paragraph No. 3 
of the said resolution. Government have 
the unfettered discretion to require any 
Government servant to retire at any time 
after he attains the age of 85 years on 
three months’ previous notice in writing 
without assigning any reason, end this be- 
ing so. the petitioner cannot complain 
against the direction contained In the 
aforesaid Home Department letter dated 
July 20. 1967 requiring the petitioner to 
ratire from the date stated in the said 
letter. In support of his above conten- 
tion he died the dedsion of this Court 
In Bata Hart Jena v. State of Orissa, ILR 
1966 Cut 737=(AIR 1968 Ori 44). 

4. In our view, the aforesaid dedsion 
In ILR 1966 Cut 737=(A1R 1968 Ori 44) 
would not apply on all fours to the pre- 
awl case before us. There, the validity 
of the notices of premature retiremeal 
served on two officers immedlatdy be- 



1969 


Dr. S. N. Ghosal v. 

fore or after their attaining the age of 
55 years was under challenge. One of 
them was an officer of the Central Gov- 
ernment and the other was an officer of 
the Government of Orissa. The decision 
related to the constitutional validity of 
substantially similar provisions made by 
the Government of India in the Ministry 
of Home Affairs in the case of the Cen- 
tral Government Officer, and by the State 
Government in the Political and Services 
Department m the case of the Orissa Gov- 
ernment Officer — both dealing with the 
premature retirement of a Government 
employee. But the facts on which the 
decision in ILR 1966 Cut 737= (AIR 1968 
Ori 44) was based, were entirely different 
inasmuch as in the case of one of the 
officers he was asked to retire on attain- 
ing the age of 55 years by the issue of a 
notice previous to his attaining that age 
and in the case of the other officer he was 
served with a notice issued just one day 
after he attained the age of 55 years. In 
the case of neither of these officers as in 
the present case — the appropriate Gov- 
ernment "after careful consideration*’ 
actually communicated their orders re- 
taining their services till they completed 
58 years, nor allowed them to continue 
for two years on the basis of those orders. 
On the other hand. Government took a 
final decision to retire both the officers 
almost immediately before or after they 
attained 55 years of age. In our view 
therefore the abovementioned decision 
would not apply to the facts of the pre- 
sent case before us. 

In the present case, the State Govern- 
ment 'after careful consideration’ raised 
the age of compulsory retirement from 
55 to 58 by their resolution dated the 21st 
May, 1963 (as at Annexure 1) which w^ 
in effect reiterated in little more detail 
by the State Government resolution dated 
the 15th September, 1965 (Annexure 2). 
While raising the age of superannuation 
from 55 to 58 it is stated in both the said 
resolutions that Government employees 
"who attained or attain the age of 55 
years on or after the 1st December, 1962, 
would be entitled to the above benefit”. 
The Health Department of the Govern- 
ment acting in due compliance witt the 
(Government decision embodied in the 
aforesaid resolution of 1963, took up the 
case of the petitioner along with eighteen 
other doctors and again ’after careful 
consideration’ decided to continue the 
services of the petitioner and those 18 
others till they attained the age of 58 
years. The Director of Health conunuhi- 
cated the aforesaid Government decision 
to the petitioner by his Memo No. 14914 
(15) M./E-165-65 dated the 25th June, 1965 
and he, as is contended by the petitioner, 
acting on this assurance of the Govt., was 
led to take the decision to continue in 
Government service till he attained the 
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age of 58 years and accordingly planned 
his life, the education of his children, 
and other important commitments in hig 
life. 

From the tenor of the Government de- 
cision embodied in the resolution of 1963 
reiterated by the resolution of 1965, and 
the purport of the Government letter ex- 
tending the petitioner’s services ordering 
him to continue till the age of 58, it can 
be easily inferred that the petitioner was 
held out an assurance to be able to con- 
tinue in service till he attained the age of 
compulsory retirement at 58. As a matter 
of fact, he also continued as such for 
more than two years, when suddenly he 
was asked to retire by the aforesaid notice 
dated July 20, 1967. All this will support 
the case of the petitioner that he was 
seriously prejudiced by this sudden deci- 
sion of the Government upsetting the 
planning of his life, in all its aspects. 
Moreover, following the principle on 
which Rangachari’s case cited above, ATR 
1937 PC 27 was decided, we are inclined 
to hold that Government and the compe- 
tent authorities having arrived honestly 
at a dec^on to continue the service of 
the petitioner could not have arrived at 
another and totally different decision 
without any rhyme or reason, after the 
previous decision was acted upon and was 
in effective operation. 

The recent decision of the Supreme 
Court reported in AIR 1968 SC 718 though 
not direct on the point under considera- 
tion, proceeds on the same principle hold- 
ing that "it could not be said that tte 
executive necessity releases the Govern- 
ment from honouring its solemn promises 
relying on which citizens have acted to 
their detriment” and that "Union Gov- 
ernment and its officers were not entitl- 
ed at their mere whim to ignore the pro- 
mises made by the Government.” In the 
present case, before us, it cannot, how- 
ever, be said that the aforesaid decision 
of the State Government amounted to a 
"promise”, but at the same time it can 
very well be construed as an assurance by 
the Government to the petitioner to con- 
tinue his services till he attained the age 
of 58; and in this view of the matter, we 
are of the opinion that so long the deci- 
sion remained effective it could not be 
altered to the prejudice or detriment of 
the petitioner without any sufficdent 
cause. 

5. Now coming to paragraph 3 of the 
resolution dated the 15th September, 1965 
(Annexure 2) we find that it is as fol- 
lows: 

"Notwithstanding anything contained 
in the foregoing paragraph, the - appoint- 
ing authority may require a Government 
servant to retire after he attains the age 
of 55 years on three months’ previous 
notice in writing without assigning any 
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reason. This ijower shall be exercised !n 
the case of Government servants who are 
found to be unsiutable or Inefficient for 
retention in Government service. For 
this purpose the concerned authorities 
should keep constant vigilance on the 
work of a Government servant continu- 
ing beyond the age of 55 years. Wth a 
view to ensure uniformity, a notice re- 
quired to he riven by the appointing au- 
thority to a Government servant shall be 
in the form as specified in Annexure 1 
appended hereto”. 

This suggests that the appointing autho- 
rity may require a Government servant 
to retire after he attains the age of 5S 
years on ^ee months’ previous notice in 
writing without assigning any reason. In 
the said paragraph it Is laid down in the 
same strain, that the authorities can exer- 
dse the abovementioned power if they 
find that such Government servants are 
In any way unsuitable or ineftident for 
retention in Government service. There- 
fore, the criterion to come to a dedsion 
lor the purpose of exercising the power 
to retire any person as aforesaid can be 
exerdsed only when a Government ser- 
vant is found to be unsuitable and ineffi- 
dent for retention in Government service. 

That beituc so, the authority exerddng 
such power to terminate the services of 
a Government servant after 55 years 
should have been satisfied from materi- 
als before him that the said Government 
servant was unsuitable or Ineffident to 
be retained In Government service, and 
should have at least directed their atten- 
tion to a consideration of this matter in 
the light of the criterion laid down in the 
above resolupon as mentioned above. 

6. We find that the direction of the 
Government contained In letter dated 
July 20. 1967, directing the petitioner to 
retire does not indicate that the said con- 
siderations stated above were present in 
the mind of the authorities concerned. 
Moreover, the paragraph mentioned above 
states about a notice which has to be 
given in a particular form as specified in 
Annexure 1 appended to the said resolu- 
tion. The form of the notice is as fol- 
lows: 

*'KOT1CE 

To. 

Sri 

(address) 


f Whereas you have completed the age 

of 55 years on and It has been 

decided to retire you from Government; 
I/the State Government therefore do 
hereby direct and require you to retire 
from Government service with effect 
from the date of expiry of three months 
from the date of this notice.” 


From this it would appear that It u 
necessary that a ’decision’ to retire e 
person concerned should be stated to 
have been t^en in the said notice itself, 
and this being so, the decision should ob- 
viously be on the grounds as stated in 
paragraph 3 of the resolution quoted 
above, namely, that the said person was 
either unsuitable or Inefficient for reten- 
tion in Government service. The afore- 
said letter dated July 20, 1967, is in the 
nature of a direction without indicating 
If the same was actuated by any deci- 
sion. The impugned notice dat^ July 
20, 1967 therefore Is not in accordance 
with the prescribed notice required to he 
sent under paragraph 3 of the said reso- 
lution. 

7. Mr. Misra has drawn our attention 
to a copy of letter No. 25361 M/E-346-61 
dated November 2, 1967 from the Addi- 
tional Director of Health Services, Orissa 
to Dr. S. N. GhosaX Medical Superin- 
tendent, T. B. Hospital. Puri (Annexure 
7), whereby the petitioner was informed 
that he was eligible for consideration for 
recruitment to the Indian Medical and 
Health Services. Our attention is also 
drawn to a copy of the Notification Na 
20iei/H./L. Med, lXC-7/67 dated October 
31. 1967 (Annexure B) wherein the peti- 
tioner who was then oCBciating as Civil 
Surgeon was confirmed in his said appoint- 
ment from August 10. 1962. These two 
letters are Indicative of the fact that the 
petitioner till October-November, 1967 was 
not considered unsuitable or inefCdent in 
any manner, and on the other hand was 
rather considered as anefSdent and suita- 
ble person to be considered for recruit- 
ment to the Indian Medical and Health Ser- 
vices. The fact that he was confirmed in the 
post of Civil Surgeon would also indicate 
that be was till then not contidered to be 
unsuitable or ineffident to be retained in 
Government service also. This being the 
consideration weighing with the Director 
of Health Services, Orissa with regard to 
the petitioners' effidency, and suitability 
even as late as in the month of October- 
November, 1967, we do not imderstand 
how and on what basis the Government 
directed the petitioner to retire from 
Government service by their letter dated 
Jidy 20, 1067 when this dedsion was to 
have been taken only on a consideration 
that the petitioner was unsuitable or in- 
efficient for retention in Government 
service as per paragraph 3 of the Annex- 
ure 2 referred to above. 

We are, therefore, of the view that the 
Government at the time of issulry? the 
direction as contained In their letter 
dated July 20, 1967 (Annexure 4) did not 
act in accordance with the provirions of 
paragraph 3 of the abovementioned reso- 
lution and Issued the aforesaid diredlon 
without any consideration of the basic 
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principles on which such a decision could 
have been taken. As such we are of the 
view that this notice is not in accordance 
with law, and as such it is liable to be 
quashed. 

8. Mr. Misra further contended that 
the age of compulsory retirement having 
been extended from 55 to 58 years by 
the Government imequivocally by their 
Eesolution No. 7406-2-B/l-23/63-Gen. 
dated May 21, 1963 (Annexure 1), and 
Resolution dated 15th September, 1965 
(Annexure 2), the petitioner who held a 
permanent post imder the Government 
and whose service was so extended upto 
the age of 58 years, had a right to con- 
tone in service till that age, and if he 
is asked to leave his service, at any time 
before attaining that age, that would 
mean a defeat of his right to continue in 
seiTdce and, as such it is in the nature 
of a penalty and amounts to removal from 
service. That being so, the provisions of 
Article 311 of the Constitution prescribing 
the procedure to be adopted before such 
action is taken, shoiild have been compli- 
ed with, and the exercise of the State 
Government’s pleasure for the purpose of 
terminating the services of the petitioner 
would be regulated accordingly. 

9. In this coimection, he cited the 
Supreme Court decision in Moti Ram 
Deka’s case (AIR .1964 SC 600, Moti Ram 
Deka v. General Manager, North East 
Frontier Railway) which may, with res- 
pect, be quoted here: 

“A person who substantively holds a 
permanent post has a right to continue 
in service, subject, of course, to the rule of 
superannuation and the rule as to com- 
prdsory retirement. If for any other 
reason that right is invaded, and he_ is 
asked to leave his service, the termination 
of his service must inevitably mean the 
defeat of his right to continue in service 
and as such, it is in the nature of a penal- 
ty and amounts to removaL In other 
words, termination of the services of a 
permanent servant otherwise than on the 
groimd of superannuation or compulsory 
retirement, must, per se, amount to his 
removal, and so, if by Rxde 148(3) or 
Rule 149(3) such a termination is brought 
about, the Rule clearly contravenes Arti- 
cle 311(2) and must be held to be invalid. 
It is common ground that neither of the 
two Rules contemplates an enquiry ^d 
in none of the cases before us has the 
procediure- prescribed by Art. 311(2) been 
followed. We appreciate the argument 
urged by the learned Additional Solici- 
tor-General about the pleasure of _ the 
President and its significance; but since 
the pleasiu-e has to be exercised subject 
to the prowsions of Art. 311, there would 
be no escape from the conclusion that in 
respect of cases falling imder Art. 311(2), 
the procedure prescribed by the said 
Article must be complied with and the 
1969 Orissa/4 III G — ^35 


exercise of pleasure regulated according- 
ly.” 

Our attention is a^o drawn to para 28 
of the above-mentioned case, wherein 
their Lordships of the Supreme Court 
have opined as follows: 

"At this stage, we ought to add that in 
a modem democratic State the efficien- 
cy and incorruptibility of public admin- 
istration is of such importance that it is 
essential to afford to civil servants ade- 
quate protection against capricious action 
from their superior authority. If a per- 
manent civil servant is guilty of miscon- 
duct, he should no doubt be proceeded 
against promptly under the relevant dis- 
ciplinary rules, subject, of course, to the 
safeguard prescribed by Art. 311(2); but 
in regard to honest, straightforward and 
efficient permanent civil servants, it is of 
utmost importance even from the point 
of view of the State that they should 
enjoy a sense of security which ^one can 
make them independent and truly effici- 
ent.” 

The aforesaid observations of their Lord- 
ships of the Supreme Court are based on 
salutary principles and are meant to be 
followed and observed by all concerned. 

10. It must also be noted here that the 
petitioner, as we find from the Civil List 
published by the Government, entered in- 
to Government service on 2-5-1941, and 
by the time i.e. July, 1967 he had not 
completed 30 years of qualifying service 
as provided for in para 4 of the resolu- 
tion of 1965. 

11. For the reasons stated above, we 
are of the opinion that the impugned 
notice dated July 20, 1967 directing the 
petitioner to retire from service with ef- 
fect from the date of expiry of three 
months from the date of service of the 
notice is void and liable to be quashed, 
and as such is hereby set aside. The 
petition is allowed. 

12. In the circumstances of the case, 
there ivill be no order as to costs. 

13. BARMAN, C. J. : I agree. 

DVT/D.V.C. Petition allowed. 


AIR 1969 ORISSA 49 (V 56 C 20) 

B. K. PATRA, J. 

Anandasingh Neggi, Petitioner v. State, 
Opposite Party. 

Criminal Revn. No. 499 of 1966, D/- 9- 
8-1968, from order of S. J., Koraput, D/- 
27-8-1966. 

Penal Code (1860), Ss. 304A, 279, 338 

Scope — Distinction — Rasb or negligent 

act — Meaning. 

Rash or negligent act referred to In 
Secti on 304-A means an act which is the 

JL/JL/E535/68 



50 Ori. Anandasdngh v. State (B. K. Patra J.) 


A.LR. 


immediate cause of death and not an act 
or omission which can at best be said_ to 
be a remote cause of death. This section 
is correlative with Sections 279 and 338 

I. P. C. Section 279 applies to the driving 
of any vehicle, or ridine. on any public 
way in a manner so rash or nejjliKent as 
to endanger human life, or to be likdy 
to cause hurt or injury to any person 
where no hurt has actually been caused. 
Section 338 applies to a case where Rrie- 
vous hurt has been caused to any person 
by an act being done so rashly or neoli- 
gently as to endanger human life or the 
personal safety of others. Section 330 Is 
more general than Section 279 and em- 
braces not only the act of diiwng or rid- 
ing but all acts which endanger human 
lile or persor^ safety. Section 304-A 
while being as gener^ as Section 330 Is 
restricted to cases where death has been 
caused. Thus there must be direct nexus 
between the death of a person and the 
rash or negligent act of the accused. AIR 
1968 SC 829, Rel. on. (Paras 4 and 5) 
Cases Referred: Chronological Paras 
(19681 AIR 1968 SC 829 (V 55)=1368 

Cri KT 1013. Suleman Rahiman 

Mulani v. State of Maharashtra 5 

P. V. B Rao, for Petitioner; G. C Da* 
on behalf of Standing Counsel. 

ORDER: The petitioner, a motor driver, 
was prosecuted in the court of the Magis- 
trate 1st Class, Kawarangpur on a charge 
under S. 304-A 1. P. C. and was convict- 
ed and sentenced to undergo B. L for a 
period of 2 months and to pay a fine of 
Rs. 100 and in default to undergo R.' L 
for a further period of 15 days. His ap- 
peal was dismissed by the Se^ons Judge. 
Jeypore. 

2. The facts wWch are no more in 
dispute are that in the evening of 16-J- 
64 the appellant was driving an ambul- 
ance van bearing No. ORK 870 and was 
proceeding from Umarkote towards Jho* 
rigam. The road is 24 ft wide of which 
the morrumed portion is 12 ft at the 
centre. At a place near the village 
Mendhabeda. 3 women labourers were 
found preceding on the right side of the 
road. On hearing the sound of the ap- 
proaching veWcle. two of them crossed 
the road and went to its left side. 

Immediately after, the 3rd woman, Guni 
Malliani turned to cross the road to its 
left side and seeing this the petitioner 
turned the vehicle to further left of the 
road obviously vrith a view to prevent it 
from running over the woman# But un- 
fortunately, Guni Malliani dasmP, against 
the mud-guard of the vehicle.' fSl down 
on the road and died immediately there- 
after. After the accident, the vehicle 
stopped at a distance of 20 ft ahead from 
the place of occurrence. Information was 
lodged at the Thana the same evctdng 
and autopsy of the dead body weis held 


next day. The doctor found as many as 
12 initiries on the person of the deceased 
out of which, however, the most impor- 
tant are injuries Nos. 4 and 11. 

Injury No. 4 is a bruise on the upper 
right of the abdomen and injury No. 11 
is a bruise on the middle of the upper 
part of the left back. On dissection ol 
injury No. 4 it was found that the lobei 
of the liver have been damaged and on 
the dissection of injury No. 11 fracture 
of the lower half of the right shoulder 
blade at 4 places and fracture of 6 
were found. The doctor was of the opi- 
nion that injuries Nos. 4 and 11 could 
be caused by a sudden dash of the VQ.hide 
or due to a fall on a hard substance like 
stone. He, however, opined that none of 
the injuries appears to have been caused 
as a result of the vehicle running over 
tJie deceased. In fact it is not the pro- 
secution case that the deceased was run 
over by the vehicle. 

3. Section 304-A nms thus: 

"Whoever causes the death of any per- 
son by doing any rash or negligent act 
not amounting to culpable homicide shall 
punished >rith imprisonment of either 
description for a term which may extend 
to two years, or with fine, or with both.” 
Aca>rdiiu; to the prosecution case, the 
rash or negligent act of the petitioner 
consisted firstly, in driving the vehicle 
at a high speed and secondly, in not blow- 
ing the horn. It is P. Ws. 2, 3 and 4 who 
say that the vehicle was running at a 
high speed, but what actually meant by 
high speed has not been clarified. These 
witnesses are illiterate village folk and 
one cannot depend on their conception of 
what high speed is to arrive at a conclu- 
sion that the petitioner was driving the 
vehicle rashly or negligently. 


The investigating officer, P. W, 7 who 
reached the place of accident immediate- 
ly after the occnirrence found that the 
vehicle had stooped at a distance of 20 
feet from the place of accident. On the 
basis thereof the Inspector of Motor Vehi- 
cles opined that the speed of the vehicle 
could not have been more than 16 miles 
per hour. P. Ws. 3 and 4 have deposed 
that there were stones on the road and 
this is a cmnimstance which makes it 
further improbable that the vehicle could 
have been running at a very high spe^ 
These are the drcumstances which ought 
to have weighed with th*- courts below 
to accept the testimony of the Motor Vehi- 
cle Inspector regarding the speed of the 
vehicle in preference to the testimony on 
this point given by unsophisticated rilla- 
gers like P, Ws. 2. 3 and 4. That the dri- 
ver bad not blown the horn has been 
spoken W P. Ws. 2. 3 and 4 and the 
bebm have accepted that evidence. 
But it is clear from the testimony ol the 
witnesses themselves that non-blowing of 
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the hom was in no way responsible for 
the acddent 

P. W. 2 who was one of the compani- 
ons of the deceased stated that "on hear- 
ing the soxmd of the vehicle, we crossed 
the road to the left side”. P. W. 3 de- 
posed that "people knew that the vehi- 
cle was coming from its soimd. Two of 
them crossed the road and the 3rd was 
hit while coming”. P. W. 4 who was 
walking at a short distance behind the im- 
fortimate woman stated, "we could know 
the coming of the vehicle from behind 
even when the vehicle was at a long dis- 
tanca” The purpose of blowing a hom is 
only to make the people aware that a 
vehicle is coming from behind but in this 
case, it is dear that non-blowing of the 
hom was of no consequence because from 
the soimd of the vehicle people knew that 
a big vehide was coming from behind. 

4. Rash or negligent act referred to in 
Section 304-A means an act which is the 
immediate cause of death and not an act 
or omission which can at best be said to 
be a remote cause of death. This section 
is correlative with Ss. 279 and 338 I. P. C. 
Section 279 applies to the driving of anv 
vehide, or riding, on any public way in a 
manner so rash or negligent as to endan- 
ger human life, or to be likely to cause 
hurt or injury to any person where no 
hurt has actually been caused. Section 
338 applies to a case where grievous hurt 
has been caused to any person by an act 
being done so rashly or negligently as to 
endanger human life or the personal 
safety of others. Section 338 is more 
general than S. 279 and embraces not only 
the act of driving or riding but all acts 
which endanger hximan life or personal 
safety. Section 304-A while being as ge- 
neral as section 338 is restricted to cases 
where death has been caused. 

5. In a recent decision of the Supreme 
Court reported in AIR 1968 SC 829 Sule- 
man Rahiman Mulani v. State of Maha- 
rashtra, their Lordships hdd that the re- 
quirements of this section (S. 304-A) are 
that the death of any person must have 
been caused by the accused by doing anv 
rash or negligent act. In other words, 
there must be proof that the rash or ne- 
gligent act of the accused was the pro- 
ximate cause of death There must be 
direct nexus between the death of a per- 
son and the rash or negligent act of the 
accused. What happened in that case was 
that a person who _ possessed only a 
learner’s licence was driving a jeep which 
struck against a person on the road as a 
result of which the latter sustained seri- 
ous injury and died shortly thereafter. 
He was convicted in the trial court and 
the High Court held that the very fact 
that the person concerned was holding 
only a learner’s licence implied that he 
did not know driving and must be assum - 
ed to be incapable of controlling the vehi- 


cle. _ If such a person drives a car or a 
vehicle on a public road, he obviously 
does an act v/hich can be said to be rash 
or negligent as contemplated bv Section 
304-A 1. P. C, 

Their Lordships of the Supreme Court 
observed that even assuming that the High 
Court is right in its conclusion that the 
appellant had not acquired sufficient pro- 
ficiency in driving and was, therefore, 
guilty of rash or negligent act in driving 
the jeep, that by itself is not sufficieni 
to convict him under S. 304-A, I. P. C 
and that the prosecution must go furthei 
to prove that it was that rash or negli- 
gent act of his that caused the death of 
the deceased. 

6. As I have pointed out before, nou- 
blowing of the hom, having regard to tht 
evidence in this case, was not of any 
material consequence. It is on hearing the 
soimd of the approaching vehicle that the 
three women who were proceeding on the 
right side of the road, for reasons best 
known to them, decided to cross the road 
^d go over to the left side. Two women 
including P. W. 2 crossed the road before 
the vehicle reached the spot. P. W. 4 
says that "as the two women went, the. 
Srd (deceased) also began to run by which 
time the vehicle was quite near. Accus- 
ed also turned the vehicle fiuther left 
and even then there was a dash,” 

P. W. 3 stated that on seeing the deceas- 
ed coming the petitioner turned the vehicle 
further left. It is, therefore, clear that 
it was the belated attempt of the deceas- 
ed to cross the road which resulted in 
this unfortimate accident. The driver, 
far from being rash or negligent, made a 
desperate attempt to prevent the vehicle 
from running over her and turned it fur- 
ther to the left. By that time the woman 
had come very near to the vehicle and in- 
stead of being run over by the vehicle, 
she dashed against the mud-guard and 
fell down on the road. 'There was no 
mechanical defect in the vehicle. The 
driver had applied brake in time and in 
fact the vehicle stopped at a distance of 
20 feet from the place of occurrence. In 
the circumstances, I am satisfied that the 
petitioner was not guilty of any rash or 
negligent act. 

7. I would accordingly allow this re- 
vision, set aside the conviction of the peti- 
tioner and the sentence imposed on him 
and direct that he be set at liberty forth- 
with. 'The fine, if any, paid by him shall be 
refunded. liTiLle admitting this revision, a 
rule had been issued to the petitioner to 
show cause why the sentence should not 
be enhanced. In view of my finding 
above, this rule is discharged. 

GGM/D.V.C. Petition allowed. 
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G. K- MISRA. J. 

Manoranjan Samanta Kumar, Petition- 
er V. Bnmdabati Veergam, Respondent. 

Civil Revn, No. 74 of 1967, D/- 1-8- 
1968, from decision of Dist. J„ Cuttack, 
D/- 15-2-1967. 

(A) Civil P. C. (1908), O. 32, R. 11(2) 
— Suit against mother and her minor son 
through her as guardian — Non-appear- 
ance of mother — Failure to appoint 
Court guardian — Ex parte decree pass- 
ed against both Decree is nullity as 
flg aing t the minor. 

Where, in a suit, a minor is impleaded 
through his mother as guardian along 
with his mother and on non-appearance 
of tte mother an ex parte decree is 
passed against both without appointing a 
Court guardian, the decree as against the 
minor is a nullity and is liable to be set 
aside for violation of the mandatory pro- 
visions of O. 32. R. 11(2). Ex parte 
decree can be passed against the mother 
but suit cannot proceed against the 
minor. (Para 3) 

(B) Ciwl P. C. (1908). O. 9 R, 13(1), pro- 

viso — Suit s^ainst mother and her ille- 
gitimate minor son for nullification of 
parenthood and cancellation of mainten- 
ance allowance to him — Ex parte de- 
cree against both held to be nullity as 
against the minor — Causes of action 
against mother and her son being Inter- 
twined, decree gainst mother also is 
liable to be set aside. (Para 4) 

(a CivU F. C. (1903), S. 115 ~ Powers 
of nigh Court under — Ex parte decree 
against nunor upon non-appearance of 
guardian — Court failing to appoint 
guardian for ttdnor — Decree against 
minor can he set aside in revision even if 
petition is not filed by minor. 

The High Court has wide powers to 
suo motu exerdse Its revisional jurisdie- 
tion when the matter somehow comes to 
its notice. Thus, where the lower court 
failed to exerdse Its jurisdiction by cot 
appointing Court guardian for minor, 
when his mother though whom he was 
impleaded failed to appear, and passed 
an ex parte decree contrary to the man- 
datory provisions of O. 32, R. 11(2), the 
Itigh Court can interfere and set adds 
the decree agdnst the minor it being a 
nullity, even though the matter came to 
its notice on the revision filed, not the 
minor or his mother but by the opposite 
party. (Para 5) 

B, Mohapatra, R. Das and P. K, Das, 
for Petitioner; R. Mohanty, R. K. Kar 
and R. Sharma, for Respondent. 

ORDER: Bnmdabati (defendant-oppo- 
dte party) Is the widow of the maternal 
imde of Manoranjan (plaintiff-petiti oDet). 
TL/JL/D912y68 ’ 


Bnmdabati filed an application imdct 
Section 488, Cr. P. C. on behalf of her 
minor son alleging that the latter was 
bom to her through the petitioner, Tht 
parties are Indian Christians, In Cri- 
minal Revision No. 493 of 1962, this Coirrt 
allWed the application imder Section 
488, Cr. P. C. and directed the petitioner 
to pay every month a sum of Rs. 20 to 
the opposite party for the maintenance of 
the minor son. 

Title Suit No. 24 of 1964 was filed 
by petitioner in the Court of the 
First Munsif, Cuttack, for a declaration 
that the petitioner is not the father ol 
Brundabati’s illegitiinate son and that 
the minor is not entitled to recover any 
maintenance. Bnmdabati was arrayed 
as a defendant with the description "for 
herself and as representing her alleg- 
ed illegitimate min or son”. Th;« though 
the name of the minor son was not given 
in the cause title, both Brundabati and 
her minor son through her as the guar- 
dian, were Impleaded as parties. Notice 
of the suit was served on Brundabati who 
did not file the written statement in time. 
On 10-9-64 the petitioner filed an appli- 
cation for appointment of the defendant 
as guardian of the minor. On 10-11-64 
the opposite party took no steps and was 
set ex parte being absent on calL Peti- 
tioner's application for appointment of the 
defendant as gtterdian for the minor son 
was put up on 16-11-64. As the plain- 
tiff absented himself on that day, the stdt 
was dismissed for default. It was, how- 
ever. restor^ to file on 17-12-64. On 
18-12-64 plaintiff was directed to take 
notice to the defendant regarding settle- 
ment of issues. As the plaintiff took no 
steps, he was again directed to take notice 
on 22-12-64. On 4-1-65 plaintiff filed a 
memo that the suit be posted for ex 
parte hearing by dispenring wi& notice 
to the defendant The notice was dispens- 
ed with on that day and the suit was post- 
ed for ex parte hearing to 19-1-65. The 
suit was decreed ex p^e on 5-2-65, On 
11-8-65 notice regarding cancdlation of 
the order decrering maintenance imder 
Section 488 Cr. P. C. was served on the 
defendant On 14-8-65 the applicatiw 
for setting aside the ex parte decree was 
filed by the opposite pai^. It was ^s- 
missed by the Munsif on 7-4-66 as being 
barred by limitation. On 15-2-67 the 
Kstrict Judge reversed the judgment of 
the Munsif and remanded the case to him 
^th an order that the application filed 
before him at the appellate stage to con- 
done delay under Se^on 5 of the Limi- 
tation Act would be considered by the 
Court. Against the order of District 
Judge remanding the case, the avil revi- 
Qon has been filed by the plaintiff. 

2. Mn Mohapatra very seriously con- 
tended that an application to condcnie d** 



2909 ' Manoranjan v. Brundabati (G. K. ICsra J.) Ori. 53 


lay under Section 5 of the Liimtajion 
Act should not have been enteitained at 
the appellate stage and that the ^phca- 
tion under Order 9, Rule 13, C. P. C. ffl^d 
by Brundabati was barred by hmitation 
as summons had been served on her and 
she did not file the application withm 30 
days from the date of the ex parte de- 
cree. It is not necessary to consider tto 
argument in view of what is going to be 
stated hereimder which was overlooked 
by the Courts below who exercised their 
jiuisdiction" illegally. 

3, As would appear from the narra- 
tion of facts already given, the min 9 r w^ 
impleaded as a party defendant m the 
suit through her mother as the_ gu^dian 
though his name was not mentioned. 11 
Brundabati faded to appear m ^e suit, 
it was the bounden duty of the Coi^ to 
direct the plaintiff to appoint a Court- 
guardian to conduct the suit on b^alf of 
the minor. Order 32, Rule 11(1) 
down that where the guardian for toe 
suit desires to retire, or does not do his 
duty, or where other sufficient ground ^ 
made to appear, the Court may permit 
such guardian to retire or may remove 
him, and may make suto order ^ to 
costs as it thinks fit. Sub-nde (2) ther^ 
of says that where the guardim for toe 
suit retires, dies or is removed by toe 
Court during the pendency of the suit, 
toe Court shall appoint a new guardian 
in his place. 

As Brundabati did not appear the suit 
could be rightly decreed ex parte agamst 
her; but the suit would not proceed agamst 
the minor through Brundabati as gu^ 
dian when she neglected to do her du^ 
In toe circumstances, toe Court should 
have directed toe plaintiff to appoint a 
Court guardian. The suit_ was, there- 
fore, decreed ex parte against the n^or 
represented through Brundabati m "'eola- 
tion of the mandatory provisiom The 
decree against the minor is a nuU^ and 
must be ignored by the Court. 'Hie suit 
must proceed from the stage where 
became ex parte against the minor and 
the p laintiff would be directed to t^e 
steps for appointment of a guardian _fOT 
the minor. The ex parte decree against 
Brundabati as representing toe minor 
cannot stand and must be set aside. 

4. Order 9, Rule 13(1) Proviso, C. P. C. 
clearly says that where toe decre.e is of 
such a nature that it camot be set aside 
as against such defendant only it may be 
set aside as against all or many of the other 
defendants also. The causes of action 
against toe minor and the mother are in- 
tertwined and accordingly toe ex parte 
decree passed against her must be set 
aside. 

5. The next question for considera- 
tion is whether this Court can suo moto 
exercise its power under Section 115, 


C. P. C. to set aside the ex parte decree 
in toe absence of any revision filed by 
either Brimdabati or the minor son. Sec- 
tion 115 enacts that the High Court may 
call for the record of any case which has 
been decided by any Court subordinate 
to such High Court and in which no ap- 
peal lies thereto, and if such subordinate 
Court appears to have exercised a juris- 
diction not vested in it by law, or to have 
failed to exercise a jurisdiction so vest- 
ed, or to have acted in the exercise of its 
jurisdiction illegally or with material ir- 
regularity, toe High Court may make 
such order in the case as it thinks fit. 

There is no dispute that having jurisdic- 
tion to appoint a guardian for toe minor, 
toe Mimsif failed to exercise his jurisdiction 
so vested in him and allowed toe ex parte 
decree to be passed contrary to the man- 
datory pro'vision resulting in toe decree 
being a nuUity as against the minor. This 
is, therefore, a fit case for interference. 
No first appeal or second appeal lies to 
toe High Court against toe order passed 
by toe Munsif or toe District Judge. 
the limitations imposed upon toe exercise 
of toe power being absent, the High Coiurt 
has wide powers to suo motu exercise its 
revisional jurisdiction when the matter 
somehow comes to its notice. In this case 
the serious illegality resulting in lack of 
jurisdiction has come to toe notice of the 
Court in coiuse of the hearing of the revi- 
sion application filed by the petitioner,' 
It is not necessary to cite authorities in 
respect of the wide powers of this Court 
under Section 115, C. P. C. There are 
abimdant Full Bench decisions of differ- 
ent High Courts in India. 

6 . As a result of the aforesaid discus- 
sion toe order passed by the Munsif is 
set aside. The case would be remanded 
to toe trial Court who would try toe case 
from the beginning, call upon the plain- 
tiff to give notice to Brundabati and the 
minor son through her as the guardian. 
If she fails to discharge her duties, a 
Court-guardian would be_ appointed to re- 
present toe minor. Plaintiff would be 
called upon to describe Brimdabati and 
her minor son as separate defendants. The 
suit would proceed thereafter in accord- 
ance with law and the observations made 
above. It would not be necessary now to 
consider the application under S. 5 of the 
Limitation Act. 

7. In the result, toe judgments of both 
the Munsif and the District Judge are 
set aside and the case is remanded to toe 
trial Court for disposal in accordance with 
law and toe observations made above. 
Parties to bear their own costs throughout 
upto this stage. 

BNP/D.V.C. Revision allowed. 
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G. K. MISRA, J. 

Sri Damodar Jew Thakur, Appellant 
V. Hema Naiayan. Miara and others. Res- 
pondents. 

Second ApiJeal No. 175 of 1964, D/- ft- 
10-1968. from decision of Oist. J., Bala- 
sore. D/. 10-10-1963. 

Limitation Act (1963), Arts. 64, 65 — 
Decree for declaration of title and reco- 
very of possession — No steps taken to 
get possession — Adverse possession prior 
to suit is not mterropted. AIR 1912 Sind 
35 and AIR 1958 Cal 437, Dissented from. 

A mere decree for declaration of title 
and recovery of possession without any 
step being l^en to get back possession 
would not interrupt the running of time. 
It stands on the same footing as a mere 
declaratory decree If, however, the decree 
for recovery of possession is followed by 
actual seizure of the property either m 
execution or by amicable arrangement or 
compromise, then a break in the running 
of time comes into operation from the 
date of the seizure. 

Where the decree was not followed by 
execution lor recovery of joint possesaon 
and the plaintiffs case that he got ami- 
cable possession was found against him 
concurrently by the courts below the suit 
was barred by adverse possession. AIR 
1923 Mad 88(2) and AIR 1939 Bom 261 
and AIR 1944 Pat 77 and AIR 1948 Bom 
149 and AIR 1957 Trav-Co 32 (FB) & 
AIR 1959 Andh Pra 146, Relied on: AIR 
1932 Sind 35 & AIR 1958 Cal 437. Dissent- 
ed from. (Paras 7, 8) 

Cases Referred: Chronological Paras 
(1959) AIR 1959 Andh Pra 146 (V 46). 

M. Bhikashmiah v, Venugopala- 
rao 7 

(1958) AIR 1958 Cal 437 (V 35). Achhi- 
man BIbi v. Abdur Rahim 7 

(1957) AIR 1957 Trav Co 32 (V 44)= 

ILR (1956) Trav Co 755 (FB), 
Padmanabha v. Velayudhan ^ 

(1948) AIR 1948 Bom 149 (V 35)=49 
Bom LR 767, Dagadabai v. Sakha- 
ram 7 

(1944) AIR 1944 Pat 77 (V 31)=1LR 
22 Pat 513, Krishna Prasad v. 
Adyanath 7 

(1939) AIR 1939 Bom 261 (V 26)=41 
Bom LR 497. Bhogilal v. Ratilal 7 
(1932) AIR 1932 Sind 35 (V 19)=26 
Sind LR 127, Gagumal Metharain 
V. Allahabux . 7 

(1923) AIR 1923 PC 175 (V 10)=ILR 
46 Mad 751. Subbaiya Pandaram 
V. Md. Mustafa 6 

(1923) AIR 1923 Mad C3(2) (V 10)=IIJ» 

46 Mad 525. Singaravelu Mudaliar v. 
Chokkalinga Mudaliar y 

G. Rath, D. Mohapatra and S. C. Moha- 
patra, for Appellant; R Moha nty, R. K. 
JL/LL/E957/63 


pondents. 

JUDGMENT: The disputed properties 
belong to the deity Sri Damo^r Jew 
Thakur. The deity Is the plaintifl The 
suit was brought through Barada Kanta 
Misra one of the marfatdars. The trustee 
appointed by the Endowment Commis- 
sioner has been substituted in tWs Second 
Appeal in place of the marfatdar repre- 
senting the deity. Defendants 1 and 3 
to 19 are the marfatdars of the plaintiff 
deity who haa also been put as defendant 
No- 2, 

Defendant no. 1 was the landlord of 
the disputed lands and thus had dual 
roles. He as landlord filed a rent suit 
in 1935-36 against Barada Kanta Misra 
and some of the defendants-xnarfatdars and 
obtained an ex parte decree whiA was ex- 
ecuted in Execution case No. 264 of 1936-37, 
He purchased the disputed lands on 29-7-36. 
After the sale the father of Barada Kanta 
Misra and other cosharer marfatdars filed 
an application to set aside the decree for 
rent on the ground of fraud. During th« 
Pendency of that proceeding there was a 
Compromise. The decree for rent 
Was set aside and another decree was 
Passed to the effect that defendant no. 1 
Wotild be entitled to realise Rs. 150/- by 
Certain date and in case the iudgment-deb* 
tors did not satisfy the decree defendant 
no. 1 would be entitled to execute the 
decree. 

The case of defendant No. 1 Is that he 
did not execute the decree, but took deli- 
very of possession amicably. The marfat- 
dars filed Original Suit No. 400 of 1941 
against defendant no. 1 and others for set- 
ting aside the rent sale. It was however 
dismissed for default. Ihe plaintiff there- 
after again filed Original Suit No. 303 of 
1943 alleging that he was a minor at the 
time of the institution of O. S, No. 400 
of 1941. O. S. No. 303 of 1943 was 
decreed on 22-12-44. It was thereby 
declared that defendant No. 1 did not 
have any right, title and interest in the 
disputed properties by virtue of the rent 
Sale, and that the plaintiff had joint titV 
With him and was entitled to recover 
Joint possession. Barada Kanta Misra 
and other marfatdars alleged that defen- 
dant No. 1 voluntarily put them in joint 
possession and they did not accordingly 
take delivery of possession through court 

The present suit is filed on 21-12-56 on 
the allegation that defendant No. 1 tran.*!- 
terred the disputed properties to defen- 
dants 21 to 49 by 8 permanent registered 
leases Exts. A to A{7) on 19-4-44 and 20- 
4-1944. It is to be noted at this stage 
that the total disputed lands consist of 
46.98 acres. Out of these, 2.20 acres are 
tenanted lands. 22 acres are covered by 
the permanent pattas Exts. A to A(7) in 
favour of defendants 21 to 49. The bal- 
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ance 22.78 acres are said to be in posses- 
sion of defendant No. 1 and his wite de- 
fendant No. 20 in whose favour a per- 
manent lease has also been effected by 
defendant No. 1. Defendants 1 and 20 
did not contest. Defendants 21 to 49, 
the transferees contested the suit mainly 
on the basis of adverse possession. Both 
the courts below have held that the suit 
has been barred by adverse possession 
and accordingly dismissed the plaintiffs’ 
suit. The plaintiff deity has filed this 
Second Appeal 

2. Mr. Rath contends that the suit is 
not barred by adverse possession, and the 
learned coiuds below misconceived the 
legal position. 

3. To correctly appreciate the position 
it would be necessary to distinguish the 
various types of land involved in the suit. 
As has already been stated 2.20 acres are 
in possession of the tenants under defen- 
dant No. 1. The tenants are not nece.s- 
sary parties, ^e suit has proceeded ex 
parte against defendants 1 and 20. The 
plaintiff’s positive case is that after the 
decree in O. S. No. 303 of 1943 he was put 
into joint possession. As the plaintiff’s 
title and possession are not controverted in 
respect of the tenanted land, he is en- 
titled to declaration of joint title and 
symbolical possession with the other mar- 
fatdars. 

4. "i^fith regard to 22.78 acres, the 
plaintiff’s positive case is that he took 
joint possession amicably after the decree 
in O. S. No. 303 of 1943. Defendants 1 
and 20 did not appear in the suit and 
challenge the plaintiff’s case. The plain- 
tiff is therefore entitled to a decree. There 
would be declaration of joint title in fav- 
our of the plaintiff and he would be en- 
titled to joint possession. 

5. The real difficulty arises with re- 

gard to 22 acres which is the subject mat- 
ter of alienation by permanent Pattas in 
favour of defendants _ 21 to 49. These 

Pattas were granted in April 1944. 'The 
concurrent findings of the courts below 
are that these transferees are in posses- 
tion ever since then till the date of the 
suit which was instituted on 21-12-56. On 
this fin^g the plaintiff’s suit is prima 
fade barred by adverse possession as the 
transferees are in possession for more than 
12 years in their own right, title and fil- 
tered openly. 

Mr. Rath however contends that the 
decree passed on 22-12-44 in O. S. _ No. 
303 of 1943 whereby the plaintiff’s joint 
title was declared and he was entitled to 
recovery of joint possession interrupts 
the running of adverse possession. If 
the decree acts as a break then clearly the 
suit is , within limitation. The suit was 
filed on 21-12-56. - This necessitates an 
examination of the legal position whether 


a decree for dedaration of title and reco- 
very of possession without possession be- 
ing taken either in execution or amicably 
would interrupt the running of adverse 
possession. 

6. There can be no controversy that 
a mere declaratory decree does not inter- 
rupt the running of adverse possession. 
The matter is conduded by Subbaiya 
Pandaram v. Md. Mustafa, AIR 1923 PC 
175. Lord Buckmaster observed thus: 

"Their Lordships do not think that the 
decree had that effect. At the moment 
when it was passed the possession of the 
purchaser was adverse, and the declara- 
tion that the property had been properly 
made subject to a trust disposition, and 
therefore ought not to have been seized, 
did not disturb or affect the quality of 
his possession; it merely emphasised the 
fact that it was adverse. No further step 
was taken m consequence of that declara- 
tion until the present proceedings were 
instituted, when it was too late.” 

There is clear indication in the afore- 
said passage that after a declaratory decree 
is obtained unless appropriate steps are 
taken for recovery of possession, the de- 
claratory decree by itself would not 
prevent the running of time and the 
adverse possession prior to the suit can be 
tacked to the adverse possession continu- 
ing thereafter, 

7. There is conflict of thought as to 
whether the aforesaid principle would 
apply to a decree for declaration of title 
and recovery of posses.sion not followed 
by delivery of possession either symbo- 
lical or actual. Most of the authoritative 
pronouncements are in favour of the view 
that a mere decree for declaration of title 
and recovery of possession would not in- 
terrupt the running of time. It stands on 
the same footing as a mere declaratory 
decree. If, however, the decree for re- 
covery of possession is followed by actual 
seizure of the property either in execu- 
tion or by amicable arrangement or com- 
promise, then a break in the running of 
time comes into operation from the date 
of the seizure. Some of the important de- 
cisions in support of this view are Singar- 
avelu Mudaliar v. Chokkalinga Mudaliar, 
AIR 1923 Mad 88(2); Bhogilal v. Ratilal, 
AIR 1939 Bom 261; Krishna Prasad v. 
Adyanath, AIR 1944 Pat 77; Dagadabai v. 
Sakharam, AIR 1948 Bom 149; Padmana- 
bha V. Velayudhan, AIR 1957 Trav Co 
32 (FB) and M. Bhikashmiah v. Venugo- 
palarao, AIR 1959 Andh Pra M6. The 
best exposition of the law in this regard 
is to be found in AIR 1948 Bom 149, 
Their Lordships observed thus: 

"If the decree does not in fact result 
in the defendant giving up possession of 
the property or having possession of the 
property taken from him, we do not see 
how it can be said that it has interrupted 
possession; nor can it in law affect the 
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oatuie ot ttie possession, so far as we 
ran see. Unless it does so in fact; and 
whether it does so in fact would probab- 
ly depend upon the attitude with whidi 
it was received by the defendant 
But in fact it was a decree In ejectment, 
and for ourselves we cannot say why the 
fact of ejectment being ordered should 
make any difference. Surely what counts 
Is not toe order for ejectment but the 
actual ejectment or cessation of posses- 
sion.” 

Thdr Xjordships further observed that 
they were not referred to any reasoned 
deciaon toat the decree for possession 
even \^en followed by an unsuccessful 
execution roust be deemed as a matter ol 
law to have the effect of either Inter- 
rupting possession or altering its chara- 
cter. Iheir Lordships went further to eay 
that they did not think that there was 
ever likely to be any such dedsion. 

The opposite view has been taken tn 
Gagumal Metharam v. Allabhux, AIR 
1932 Sind 35 and Achhiman Bibi v. Abdur 
Rahim, AIR 1958 Cal 437. None of 
these two dedsions have given any co- 
gent reasons as to why a distinction Is 
to be made between a mere declaratory 
decree and a decree for recovery of pos- 
session not followed by any effective step 
either in execution or otherwise to get 
back possession. Even the Calcutta case 
does not refer to the Bombay series of 
dedsions and toe Patna and the Ttavan- 
core Cochin In AIR 1959 Andb 

Pra 146 the Calcutta ^dew was dissented 
from & if I say so with respect rightly. 
I am dearly of opinion that a mere decree 
for declaration of title and recovery of 
possession without any step being taken 
to get back possession stands on toe same 
footing as a mere declaratory decree for 
title and does not interrupt adverse po^ 
session. 

8. In this case toe decree dated 2J-12- 

44 was not followed by execution for ^ 
covery of joint possession and the plain- 
tiff’s case that he got amicable possession 
has been £o\ind against concurrently by 
the courts below. The suit is according- 
ly barred by adverse possesaon in respect 
of these 22 acres. ^ , 

9. On the aforesaid analysis the plain- 

tiffs suit is decreed in respect of toe 
tenanted land of 2.20 acres and 28.78 
acres in which the pltoitiXf got joint pos- 
session amicably, .^'The suit is dismissed 
with regard to toe-balance'of 22 acres In 
respect of which' permanent Pattas were 
granted. ' ■ 

10. In the result, the judgm^ts of the 
courts below are set aside In part and toe 
second appeal is allowed in part as in- 
dicated above. In the circumstances par- 
ties to bear their own costs throughout. 
HGP/D.'V.C, ’ Appeal partly allowed. 


AIR 1969 ORISSA S6 (V 56 C 23) 

S. ACHARYA, J. 

Raj Kishore Mahapatra and others, 
Petitioners v. Nararingh Mishra, Opposite 
Party, 

CrL Hevn. No. 485 ol 1967, D/- 19-8- 
1968, from an order of JudL Magistrate, 
1st Class, Cuttack. D/- 17-8-1967. 

Criminal P. C, (1898), S. 517 — Scope 
— Merely provides summary method for 
maintaining status quo ante — Rival 
claims as to ownership and possession of 
idol -- Idol in possession of accused since 
some time past not without any basis ot 
right — Accused acquitted in complaint 
case rmder S. 406 Penal Code, but direct- 
ed to deliver physic^ possession of idol to 
complainant — Direction held was wrong 
~ Such rival claims could not be decided 
in criminal cases — Penal Code (1860), 
S. 406. Case law referred. (Paras 5, 6) 
Cases Referred; Chronological Paras 
(1967) 33 Cut LT 868=ILR (1967) 

Cut 722, Radhacharan Das v. 

Padma Charan Patnaik 5 

(1960) AIR 1960 Andh Pra 122 (V 47)« 
1960 Cri LT 302, pa dma Cbandriah 
V. Pamjwomi 5 

(1957) AIR 1957 Pat 685 fV 44)- 
1957 Cri LT 1442, Earihar Singh v. 
NUkanth Singh 5 

(1954) AIR 1954 Mad 214 (V 41)-»1954 
Cri LJ 207, Mulhlah Muthlrian v, 
Vairaperum^ 5 

(1927) AIR 1927 Mad 797 fV 14)-ILR 

S Mad 916=28 Cri LJ 879. 

asa Moorlhi v. Narrimhalu 5 


P. K. Dhal and S. C, Sahu. for Peti- 
tioners; H. Kanungo, R. N. Mohanty and 
H. N, Kanungo, for Opposite Party. 

ORDER; Tlas is an application in revi- 
sion against the order contained in the 
judgment in Complaint Case No. 97 of 
1966 passed by Sri. P. C. Panda, Judicial 
Magistrate, 1st Class, Cuttack directing 
the accused persons, while acquitting 
them, to deliver physical possession of 
the idol of Sri Chandrasekhar Mohapra- 
bhu along with His ornaments, clothings, 
seat etc, to the complainant for being 
worshipped in the house standing on plot 
Na 2447. 

2. Mr. Dhal, the learned counsel for 
toe petitioners contended that toe above 
mentioned order is illegal and unwarrant- 
ed in view of the tindings arrived at and 
observations made in the judgment of the 
said court 


3. Mr. Kanungo. learned counsel for 
the opposite party contended that toe 
trial court was justified In pasting the 
said order in view of the fact toat the 
endowment Commissioner decid^ that the 
deity -was a private deity of the complain- 
antis family; and that they had the 
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light to possess the deity for performing 
the Seva Puja; and because of the peti- 
tioners worshipped in a house on plot No. 
2447. 

4. The above order was passed in a 
complaint case filed by one Narasingha 
Misra under Section 406 of the Indian 
Penal Code against these foiu: petitioners 
on the allegation that they had taken 
away the above named idol, the family 
deity of the complainant, and did not re- 
turn the same to the complainant’s family 
for their performing the Pancha Dola 
Jatra. 

5. While acquitting the accused per- 
sons the court below found as a matter of 
fact that the said deity was "the joint 
property of both the parties” and that 
the accused persons had a right to the 
Seba Puja of the deity as marfatdars. 
Regarding entrustment of the deity by 
the complainant to the accused the find- 
ings of the court below may be quoted as 
follows; 

(i) "It is doubtful if there was any en- 

trustment with the deity by the complain- 
ant in favour of the accused persons 

(ii) it would rather be just to say 

that Mahapatra family acquired a right to 
take the deity for six days for holding 
Dola Jatra and truly speaking there was 
no entrustment of the property by P. W. 

a. 

(iii) it cannot be said that com- 

plainant entrusted the idol for purpose of 
discharge of any trust.” 

In paragraph 7 of the court’s judgment, 
the observations of the trial court are as 
foUows: 

"In case of deity, the position is on a 
different footing and the law is also weU 
settled that all the marfatdars of the 
deity represent the deity as a whole and 
not in part according to one’s own share 
in the property. The ordy course open for 
the complainant is to file a civil suit for 
recovery of the possession of the deity, 
and also to get a declaration to the effect 
that Mahapatra family are only entitled 
to the possession of the image of the deity 
for specified period in a year so that it 
will be a legal contract, to be enforced in 
law. The dispute as it appears is a dis- 
pute of civil nature regarding the proper- 
ties of the deity”. 

On the above findings and observations 
of the court below, it is evident that 
there is a dispute between the rival par- 
ties claiming possession of the deity. This 
being so, it is not expected under the pro- 
visions of Section 517 of the_ Code of 
Criminal Procedure to try this dispute 
which is of a civil nature. Their Lord- 
ships of the Madras High Court in their 
decision reported in Muthiah Muthirian 
V. Vairaperumal Muthirian, AIR 1954 
Mad 214 in quoting a passage from Chitaley 
and Annaji Rao’s Criminal Procedure 
Code, observed as follows: 


"But a Criminal Court, as well pointed 
out in the exhaustive an^ysis in Chitaley 
and Annaji Rao’s Criminal Procedure 
Code, Vol. m, 4th (1950) Edn. at page 
2862, is not expected, under the provisions 
of S. 517 to "try” civil cases. It is not the 
fimction of a criminal coiut to decide 
nice questions involving principles of 
civil law, if there is a dispute between ri- 
val parties claiming a return of the pro- 
perty. It should not help a party whose 
object is to endeavour to obtain its judg- 
ment upon a question which ought to be 
determined in a Civil Court. Where, 
therefore, there is a "doubt as to owner- 
ship” of property, or where a "question 
of bona fide title” by purchase or other- 
wise arises, the duty of the criminal 
court is to leave the parties to their re- 
medy in a civil suit.” 

This view has been reiterated in a deci- 
sion of this Court in Radhacharan Das 
V. Padma Charan Patnaik, (1967) 33 Cut 
LT 868. I would with respect quote a por- 
tion of paragraph 5 of the said decision 
which is as follows: 

“The object of the section is to enable 
the Court to direct the property to be 
given to the person to whom it belongs, 
or to allow it to continue in the possession 
of the person in whose possession it was 
foimd. Criminal Courts are not expected 
to try civil cases. The section merely 
purports to provide a summary method 
for having the status quo ante. An order 
imder this section does not decide the 
question of ownership of the property but 
merely decides the right to possession 
and the ownership is to be determined in 
the Civil Coiut”. 

In a decision of the Patna High Comt in 
Harihar Singh v. Nilakanth Singh, AIR 
1957 Pat 685 their Lordships accepted with 
approval the Madras High Court view in 
the following maimen 

“It is observed in that case ILR 1950 
Mad 916=AIR 1927 Mad 797 that where 
the title to seized property is doubtful, it 
should be returned to the person from 
whom it was seized, unless there are 
special circumstances which would render 
such a course unjustifiable.” 

The same view has been expressed by 
their Lordships of the Andhra Pradesh 
High Court in Padma Chandriah v. Pamj- 
womi, AIR 1960 Andh Pra 122 which is 
as follows; 

"In such cases the proper procedure 
would be to adopt the normal coiuse of 
retmrning the articles to the person from 
whom they were taken’.’ 

From all these decisions it is evident 
that Section 517 of the Code of Criminal 
Procedme merely purports to provide a 
summary method for maintaining the sta- 
tus quo ante, unless of course there are 
special circumstances which will render 
such a coirrse unjustifiable. 
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6. The idol in this case has been with 
the petitioners rince some time past, and 
such possesaon, in the context of the find- 
ings of ^e court below as dismssed 
above, is not vnthout any basis or ri^t 
This being so. the deity with the orna- 
ments and articles belot^ng to him 
^ould be allowed to remain In possession 
of the petitioner. The rival claims of the 
opposite party to the ownership and pos- 
session of the deity, as has been held in 
the cases dted above, cannot be decided 
in this case, and therefore if he has any 
such right, he may seek his relief in a 
proper court of law. 

7. In this view of the matter, the 

order passed by the court below direct- 
ing the petitioners to hand over physical 
possession of the idol of Sri Chandrase- 
khar Mahaprabhu along with his orna- 
ments, clothings, seat etc. available with 
the petitioners, in favour of the com- 
plainant is hereby set aside, and the re- 
vision is accordingly allowed 
HGP/D.V.C. Revision allowed. 


AIR 1960 ORISSA 58 (V 56 C 24) 

G. K. MISRA AND B. K. PATBA JJ. 
Director of Industries. Orissa. Defen- 
dant-Appellant V. Janacdan Nanda, Plain- 
tiff-Respondent 

First Appeal No. 82 of 1964. D/- 24-^ 
1668. against decisioa of Sub J. Puri D/- 
30'&-1964. 

Bihar and Orissa Pahlie Demands Re- 
covery Act (4 of 1914), S. 43(3) — Notice 
under S. SO of Civil P- C. necessary for 
maintalnahility of suit under the yrovi- 
aions— (CivU P. C (1908). S. 80). AIR 1955 
Pat 404 and AIR 1963 Andh Pra 164. held 
impliedly overruled hy AIR 1966 SC 1068. 

A certificate-dehtor can file a avil 
suit under S. 43(3) to cancel the certi- 
ficate or for other reliefs only after serv- 
ing a notice under S. 80 of Civil P. C., on 
the Director of Industries. Though the 
Act itself provides fox a suit when the ob- 
jection of a certificate-debtor is Hvemiled 
in appeal, a notice under S. 80/Civil P. C., 
b mandatory and its application is not 
excluded by any provision of the Act. AIR 
1955 Pat 404 and AIR /1963 Andh Pra 
164, held impliedly overruled by AIR 
1966 SC 1068 and AIR 1927 PC 176. FolL, 
AIR 1951 SC 253, Bet fParas 3, 4 & 6) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1068 (V S3)= 

(1966) 1 SCR 986, Sawai Singhs r. 
Union of India / 6 

(1963) AIR 1963 Andh Prti 164 (V 50)= 
(1962) 2 Andh LT 383.-'Hussain All 
^lirza V. State of Amihra 
Pradesh 3, 5, g 


(1955) AIR 1955 Pat 404 (7 42)=I955- 
27 rra 643, Hiraluxmi v. L-T. 

Officer 3, 5, 6 

(1951) AIR 1951 SC 253 (V 38)=1951 
SCR 474. State of Ser^ella v. 

Union of India 3, 4 

(1927) AIR 1927 PC 176 CV 14)=ILR 
51 Bom 725, Bhagchand v. Secy, of 
State 6 

Standing Counsel, for Appellant; L. 
Rath, for Respondent 
G. K. M1SRA« J. : Plaintiff’s case may 
be put in short by eschewing out unne- 
cessary details. He took a loan of 
Bs. 17000 from the Government on fur- 
nishing proper security under the Bihar 
and Orissa State Aid to Industries Act 
A certificate was issued against him for 
Rs. 19.200 inclusive of interest Plain- 
tiff filed objection before the Certificate 
Officer in Cer^cate Misc. Case No. 
51/58-59. His objection was overruled. 
An appeal against the same was dismiss- 
ed. The suit is filed under Section 43/(3) 
of the Bihar and Orissa Public Demands 
Recovery Act 2914 (hereinafter referred 
to as the Act) for a declaration that the 
certificate is void and that the same 
should be cancelled. A plea was taken 
that no proceeding was drawn against the 
plaintiS under the provisions of the State 
Aid Industries Act to obtain his explana- 
tion for the default and that the certifi- 
cate was premature and without jurlsdle- 
tion. 

In the written statement a plea was 
taken that the suit was Uable to be disw 
missed as no notice was issued imder Sec- 
tion 80, C. P. C. to the defendant, who is'the 
Director of Industries. Plaintiil fall^ 
to repay the loan for three Instalments 
whldi fell due on 31-3-56, 31-3-57 and 
31-3-58. He also did not furnish the 
utilisation certificate to the effect that 
the loan amount had been utilised for the 
purpose it was granted. Accordingly the 
wrtificate for the entire loan amount 
inclusive of interest was validly issued. 
Court’s jurisdiction to try the suit was 
also questioned. 

2. The learned Subordinate Judge held 
tirat the certificate and the proceeding 
arising therefrom were illegal and void 
and that the Court had jurisdiction ta 
try the suit. He held that notice under 
Section 80. C. P. C. was not necessary as 
the suit was a continuation of the certi- 
ficate proceeding. He accordingly de- 
creed the suit with costs. Against this 
decree, the defendant hM filed the ap- 
peal 

3, The learned Standing Counsel con- 
tended that the suit is liable to be ^smiss- 
ed as no notice under S, 80, C. P. C. was 
served on the defendant. Admittedly no 
notice has been served, Mr. Rath rell^ 
upon State of Sera&ella v. Union of 
India. AIR 1951 SC 253; Hiraluxmi v. 
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L-T. Officer. AIR 1955 Pat 404 and Hus- 
sain Ali Mirza v. State of Andh Pra, AIR 
1963 Andh Pra 164 in support of his con- 
tention that a notice under Section 80 
C. P. C. was not necessary. Section 43(3) 
of the Act runs thus; 

"43. The certificate-debtor taay, at any 
time within six months — 

X X ^ 

(3) if he appeals, in accordance mth 
Section 60. from an order passed imder 
Section 10 — from the date of the deci- 
sion of such appeal. 

bring a suit in, a Civil Court to have the 
certificate cancelled, or modified,^ and 
for any other consequential relief to 
which he may be entitled.” 

Thus the Act itself makes provision for 
a suit when the objection of a certificate 
debtor is overruled in appeaL 


4. Question for consideration, how- 
ever, is whether a notice under S. 30 
C. P. C. is excluded by any provision 
under the Act. 

In AIR 1951 SC 253, Rule 5 of the 
Federal Court Rules, framed imder Sec- 
tion 214 of the Government of India Act, 
1935, laid down that none of the provi- 
sions of the Code of Civil Procedure shall 
apply to any proceeding in the Federm 
Court unless specifically incorporated m 
those Rules. The provisions of S. 80 
CPC. had not been incorporated m the 
Rules and that being so, their Lordship 
held that S. 80, C. P. C. could not affect 
suits instituted in the Federal Court 
S. 204, Government of ^ India Act, 19^^ 
There is no provision in the Act whicm 
excludes operation of S. 80, C. P. C. 


5. AIR 1955 Pat 404 and AIR _ 1963 
Andh Pra 164 support the contention of 
Mr. Rath. In the Patna case it was held 
■that a .?uit imder S. 25 of the Act was 
merely a continuation of the previous 
f'lgim proceeding under S. 21 of that Act 
and that no notice under S. 80, C. P. C. 
was necessary. The same ■view was takra 
in Andhra Pradesh case where a certifi- 
cate was issued under the Government 
Demands Act. Their Lordships held that 
notice under Section 80. C. P. C. was not 
necessary relying on certain cases under 
Order 21, Rule 63, C. P. C. which, accord- 
ing to them, was analogous to S. 6 of the 
Government Demands Act. 

6 In Sawai Singhai v. Union of India. 
air 1966 SC 1068 a question arose wh^ 
ther notice under Section 80, C. P. C 
■was necessary before a suit under 21, 
Buie 53 C. P. C. was instituted. Their 
lordships accepted the opinion express- 
ed in Bhagchand v. Secy, of State, .MR 
1927 PC 176. The Judicial Committee had 
observed: 

"Section 80 is express, explicit and 
mandatory and it admits of no implica- 
tions or exceptions. 


The matter was summed up by their 
Lordships of the Supreme Court in Para- 
graph 14 thus; 

"It appears that on this question there 
has been a divergence of judicial opinion 
in India. But, in our opinion, ■the ■view 
that suits under O. 21, R. 63 did not attract 
the pro'visions of S. 80, is inconsistent 
■with the plain, categorical and un- 
ambiguous words used by it. 

The identical reasons apply to suits under 
Section 43 of the Act. A notice under 
Section 80 is mandatory unless expressly 
excluded by any special statute. In ■view 
of the aforesaid Supreme Court decision, 
AIR 1955 Pat 404 and AIR 1963 Andh Pra 
164 cannot be treated as laying dovm 
good law. 

Defendant’s objection that the suit is 
liable to be dismissed as no notice under 
Section 80 was served, must be upheld. 

7. In ■view of the aforesaid conclu- 
sion, it is unnecessary to express any 
■view on the other question decided by 
■&e learned Subordinate Judge. The 
appeal can be disposed of on ■the sole 
point that the suit is to be dismissed as 
no notice under Section 80, C. P. C. was 
served. 

8. In the result the judgment of the 
learned Subordinate Judge is set aside 
and the plaintiffs suit is dismissed. The 
appeal is allowed with costs throughout 

9. PATKA, J. : I agree. 

TVN/D.V.C. Appeal allowed. 


AIR 1969 ORISSA 59 (V 56 C 25) 

S. ACHARYA J. 

Narasingo Maharana and others. Peti- 
tioners V. Chaitanya Sahu, Oppotite 
Party. 

Criminal Re^vn. No. 663 of 1966, D/- 2- 
8-1968, from order of S. J. Ganjam- 
Boudh, Berhampur. D/- 17-9-1966. 

(A) Evidence Act (1872), S. 145 — In- 

consistency between complainant’s evi- 
dence and complaint petition on a point 
— Complainant’s attention not drawn 
imder S. 145 to such inconsistency — 
Complainant’s evidence on such point 
corroborated by prosecution and even 
defence ivitnesses — Concurrent finding 
of fact of both lower courts on such point 
in favour of complainant — In revision, 
defence cannot take advantage of such in- 
consistency. (Para 5) 

(B) Penal Code {I860), S. 379 — Sen- 
tence — Case of removal of crop from 
complainant’s land — Co-accused, though 
associates of main accused, not found in- 
terested in land or in crop — Extent of 
deliberations with which they associated 
with crime not known — Fine of Rs. 100 
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each and in default to one month’s rigor- 
003 imprisonment excessive for co-accoa- 
ed — Fine reduced to Bs. 50 each. 

(Para 9) 

J. K. Mohanty, for Petitioners; H. G. 
Panda, for Opposite Party, 

ORDER; reviaon petition is direct- 
ed against the appellate judgment dated 
17-9-1966 passed by Sri T. Misra, Sessions 
Judge, Ganjam-Boudh in Criminal Ap- 
peal No. 19 of 1966 maintaining the con- 
viction of the petitioners xmder Section 
379 I. P. C. passed by the trial court, and 
reducing the sentence ol fine passed 
thereunder from Rs. 200 to Rs. 100 each, 
and in default to imdergo rigorous im- 
prisonment for one month each. 

2. The prosecution c^e, in short, is that 
the complainant (P. W. 1) had taken 
lease of the diluted land locally known 
as Khatadi Kiari, from the Revenue 
Inspector on 24-7-1964, and grew paddy 
thereon. The petitioners on 14-12-1964 
forcibly enterw upon these lands and 
cut and removed the paddy crop grown 
thereon in spite of the remonstrance by 
P. W. 1, the complainant The com- 
plainant after informing the Revenue Ins- 
pector, the Revenue Divisional OfBcer 
and the police, filed the complaint in the 
court against the petitioners. 

It is to be noted here, that the disputed 
lands were the subject matter of a pro- 
ceeding under Section 145 Cr. P. C. and 
having been attached in the said proceed- 
ing were kept in the management of the 
Revenue Inspect, who had leased out 
the said lands to the complainant for Rs. 
195 under orders of the Sub-Divisional 
Officer. 

3. The petitioners in defence denied 
all knowledge about the occurrence and 
stated that they did not cut and remove 
the paddy from the diluted lands. 

4. Mr. Mohanty, the learned counsel 
for the petitioners raised the following 
points for consderatlon: 

(i) The appellate court grievously 
eir^ in not consdering the depasture 
made by tte complainant in his evidence 
before the trial court from the case pre- 
sented by him in his comp lain t petition, 
specially with regard to the growing of 
crops by him on the disputed land. 

(ii) The identity of the disputed land 
has not been established in this case. 

(iii) The complainant has not been able 
to prove by satisfactory evidence that he 
actu^y took delivery of the disputed 
land from the Revenue Inspector after 
taking the lease of the suit land. 

5. With regard to the first point, Mr. 
Mohanty contends that in the complaint 
petition it was categorically alleged that 
there was standing crop on the lands 
when the complainant took lease ol the 
disputed lands, but during trial P. W. 1 
and some of the P. "Ws. led evidence to 


the effect that the complainant grew the 
crop after taking lease of the disputed 
land. So the prosecution is guilty of sup- 
pressing the true facts. 

In reply, Mr. H. G. Panda, the learned 
counsel for the opposite party contends 
that the defence in this case cannot take 
advantage of the above-mentioned incon- 
sistency, if any, as the above statement 
in the complaint petition being a previ- 
ous statement of the complainant was not 
put to the complainant in his cross-exa- 
minafioo as required tmder Section 145 
of the Ehddence Act. 

It is admitted by Mr. Mohanty that 
the attention of the complainant was not 
drawn to the relevant portion of his pre- 
vious inconsistent statement in the com- 
plaint petition which is sought to be uti- 
lised as an important contradiction to his 
deposition with regard to the above point 
under consideration. The araplainant, 
when he was examined in court, shoidd 
have been confronted with his previoxis 
inconsistent statement, if any, in the 
complaint petition, in accordwce with 
the provisions of Section 145 of the Evi- 
dence Act, in order to give him an oppor- 
tunity to explain the discrepancies or in- 
consistencies, and to clear up the parti- 
cular point of ambiguity. - . 

As that has not been done in this e3S& 
and this being a matter of substance and 
cot of mere form, the defence Is not en- 
titled to take advantage of any such in- 
consistency, Moreover, the complainant’s 
case that he grew the crop has been suffi- 
denlly corroborated bv the evidence ol 
P. Ws. 2 and 3, and has alv> been support- 
ed by even D. Ws. 1 and 2, and the con- 
current finding of fact of both the courts 
below has been that it is the complain- 
ant who grew the crop on the disputed 
land. This being so, this Court In revi- 
sion has to proce^ on the basis that it Is 
the complainant who grew the crop after 
t aking the lands on lease from the Reve- 
nue Inspector (P. "W. 4). 

6. Now taking up both the other con- 
tentions ol tile learned counsel for the 
petitioneTs regarding the Identity of the 
land and the actual delivery of the dis- 
puted land to the complainant, Mr. Panda 
relied that the complainant is a man of 
the same village where the lands are 
situated, and as such he was expected to 
know the lands. I find it from the ew- 
den« of P. W. 1 that he had seen the 
lands prior to his taking lease of the sa m *». 
and he knew that they were attached in 
a proceeding under Section 145 Cr. P. C. 
between two parties known to birn , 

Moreover. P. W. 4, the Revenue Inspec- 
tor deposed that on receiving payment of 
Rs. 100 as the first Instalment of the 
lease amount, he delivered possession of 
the disputed land to P. W. 1 on 24-7-64 
la the presence of the parties of the said 
proceeding. This being the evidence; 
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■which has been accepted by the courts 
belo-w, it is not for this Court at this 
stage to examine the correctness of the 
said finding. Moreover, the question of 
identity and/or the delivery of possession 
is of no importance on the facts and cir- 
cumstances of this case, as the plea of 
the accused persons was a complete denial 
of the occurrence, stating that they did 
not cut and remove the crops from the 
disputed lands. 

Moreover, the case made out by the 
■witnesses for the defence was to the ef- 
fect that it was the complainant who 
reaped the paddy from the disputed land 
and that the accused persons did not have 
anything to do ■with the same. Thus the 
question, as raised, regarding the identity 
of the land and delivery of the same to 
the complainant, would be of no avail 
for the petitioner’s defence. 

, 7. In this ■view of the matter, I accept 
the concurrent finding of fact of both the 
courts below, and agreeing ■with the find- 
ing of the learned Sessions Judge, I main- 
tain the conviction of all the petitioners 
under S. 379, I. P. C. 

8. Mr. Mohanty, the learned counsel 
for the petitioner at last contended that 
petitioner No. 1. being the brother of one 
of the members of the second party in 
the proceeding under Section 145 Cr. P. C. 
might be said to have gone upon the 
lands, if at all, "with some animus. But 
the other seven petitioners, i.e. petition- 
ers Nos. 2 to 8 did not have any interest 
in the land or the crop standing thereon, 
and as such, the sentence of fine of Es. 100 
passed against each of them is rather ex- 
cessive. 

9. In the lower appellate court it was 
contended -that the petitioners Nos. 2 to 
8 acted merely as labourers, but the said 
court could not take that fact into con- 
sideration as the same plea was not 
t^en in the trial court. I, however, 
find that these seven petitioners were no 
doubt the associates of petitioner No. 1, 
but 'there is nothing to show that they 
were in any way interested in the land 
or with the crop gro'wn thereon. 

It cannot also be ascertained from the 
e'vidence on record as to ■vvith what degree 
of deliberation they associated themselves 
in the commission of 'the crime. In this 
■view of the matter, the sentence passed 
against these petitioners appears to me_ to 
be somewhat excessive and I, in reduong 
the same, hereby order •that each of 'these 
petitioners Nos. 2 to 8 is to pay a fine of 
Rs. 50 and in default to undergo rigorous 
imprisonment of one month each. The 
sentence passed against petitioner no._ 1 
is, however, mamtained as such. With 
this modification in -the sentence, as 
stated above, the re-vision is dismissed. 
JEM/D.V.C. Petition partly allowed. 


AIR 1969 ORISSA 61 (V 55 C 26) 

S. BARMAN C. J. AND A. MISRA, J. 
Prasanta Mohapatra, Petitioner v. State 
of Orissa, Opposite Party. 

O. J. C. No. 141 of 1968, D/- 17-7-1968, 
Constitution of India, Arts. 311(2) and 
309 — Temporary appointment for a 
fixed period to officiate in a post — Re- 
version to lower rank before expiry of 
such period — Nothing in appointment 
order permitting such premature termi- 
nation — Reversion illegal. 

Where a person, temporarily appointed 
for a fixed period to officiate in a post, is 
reverted to a lower rank before the ex- 
piry of such period and nothing in the ap- 
pointment order permits such premature 
termination, the reversion is filegal. 

(Para 6) 

When a government servant has a right 
to a post or to a rank ux.ler the terms of 
contract of employment, eji-press or im- 
plied, or under the rules governing the 
conditions of his service, premature ter- 
mination of his service by reversion be- 
fore the expiry of the period specified in 
the appointment order, is by itself and 
prima facie a pimishment, for it operates 
as a forfeiture of his right to hold that 
post or that rank and to get the emolu- 
ments and other benefits attached there- 
to, He will then be entitled to the pro- 
tection of Art. 311 of the Constitution, 
AIR 1958 SC 36, Folk (Para 5) 

Thus where a person, temporarily ap- 
pointed for a fixed period to officiate in 
a post, is reverted to a lower rank before 
the expiry of such period, and there is 
nothing in the appointment order permitt- 
ing such premature termination, the re- 
version is iUegaL He had acquired a 
light to hold tile post till the expiry of 
■that period and his service cannot be 
prematurely terminated unless he is guil- 
ty of misconduct, negligence, inefficiency 
or other disqualifications and proceedings 
under the rules read -with Art. 311(2) are 
taken. (Para 6) 

Cases Referred: Chronological Paras 
(1958) AIR 1958 SC 36 (V 45)=1958 
SCR 828, Parshotam Lai Dhingra v. 
Union of India 5 

R. Mohanty and R. K. Kar, for Peti- 
tioner; Advocate-General, for Opposite 
Party. 

BARMAN, C. J. : The petitioner chal- 
lenges the order of his reversion from 
the post of Director of Fisheries, Orissa 
to which post he was temporarily appoint- 
ed to act for specified period to the post 
of Joint Director of Fisheries, by an 
order dated February, 27. 1968 passed by 
the Government of Orissa 

2. The permanent incumbent of the 
post of Director of Fisheries, Orissa was 
one Sri G. N. Mitra who since September, 
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1963 has been and still is, on deputation 
to the Government ot India xetaininS 
however his lien in the post The thCT 
senior-most Deputy Director of Fisheries 
Sri G. B. Mohanty was promoted to offi- 
ciate in the said post of Director of Fish- 
eries in the place of Sri G. N. Mitra, In 
Jime. 1964 Sri G. B. Mohanty died. 
Thereafter the petitioner Sri Prasanta 
Mohapatra was appointed temporarily to 
act as Director of Fisheries in the vacan- 
cy caused by Sri Mitra’s deputation, for 
periods of six months successively by a 
series of orders. The last of these orders 
dated November 2, 1987 which is relevant 
for the piirpose of this writ petition, 
reads as follows: 


Government of Orissa. 
A^cultural Department 
Notification: 

Dated Bhubaneswar 2nd November. 1967. 

No. 3 FY-OA-7/36-33797/AC. Sri Pra- 
santa Mohapatrri, who was appointed tem- 
porarily to act as Director of Fisheries, 
Orissa, is allowed to continue as such till 
25th May. 1968, or till the return of Sri 
G. N. l^tra. Director of Fisheries, under 
deputation to Goyemment of India, 
whichever Is earlier. 


By order of the Governor. 

Sd. B. K. Mohanty 
Deputy Secretary to Government” 

3. By the Impugned order dated Feb- 
rcary 27. 1963 the petitioner was revert- 
ed and appointed temporarily as Joint 
^Ureetor of Fisheries which Is lower In 
rank than that of Director of Fisheries 
for the period specified in that order, 
^le order reads as follows: ^ 


"Government of Orissa. 

Agricultural Department: 

NoUncation. 

Bhubaneswar. 27th February. 1968. 
No. 6558-Ag. On relief by Sri P. Misra. 
L A. S.. Sri Prasanta Mohapatra. who 
was last appointed temporarily, as Direc- 
tor of Fisheries in Notification No. 33797 
AG dated 2-11-67 is reverted and appoint- 
ed temporarily as Joint Director of 
Fisheries for a period of six months or 
till a selection is made in consultation 
with the Public Service Cmnmisrion. 
Orissa, whichever is earlier. The head- 
ouarters of the Joint Director will be at 
Cuttack 

By order of the Governor. 

Sd. B. K. Mohanty. 

Deputy Secretary to Government”. 
The petitioner challenges tius order of 
reversion to a lo^er port after premature 
termination of his services as officiating 
Director of Fisheries, as amoimting to a 
punishment as this was done obviously 
without giving him an opportunity to re- 
present against such reversion in contra- 
vention of Article 312(2) of the Constitu- 
tion. His point is that the impugned 
order, in so far as it brings about the 


termination of his sendees as temporary 
Director of Fisheries from a date prior to * 
the date specified in the order of appoint- 
ment dated November 2, 1967, operates 
as a punishment for which the procedure 
under Article 311 should have been fol- 
lowed and this not having been done the 
order is liable to be quashed. 

4. In support of the order of rever- 
sion. the argument urged on behalf of 
the State, in substance, is this: In case of 
probationary, officiating or temporary 
appointments the persons appointed have 
no right to the posts; their services can 
be terminated at any time according to 
the rules and service cronditions if any; 
Article 311 has no application, liie State 
relied on Rule 31 of the Orissa Service 
Code, VoL I which provides that a Gov- 
ernment servant officiates in a post when 
he performs the duties of a post on 
y/hich another person holds a lien; a Gov- 
ernment servant may, however, be ap- 
pointed to officiate in a vacant post, on 
which no other person holds a lien, by 
the authority competent to make a sub- 
stantive appointment to that vacant 
post; it was submitted that the peti-' 
tioneris appointment as Director of Fish- 
eries was an officiating appointment-' in 
that he was appointed temporarily to act 
in place of the permanent inctanbent on 
deputation. 

Therefore, it is submitled, he has no 
right to the post and so premature ter- 
mination of his services by reversion at 
any time during such offidatlon cannot 
be challenged as unconstitutional. 
argument, in our opinion, is not tenable 
in view of the settled position in law as 
discussed hereunder. 

5. The test for determining whetherl 
the termination of the service of a Govt 
servant is by way of punishment is to 
ascertain whether the servant but for 
such termination, had the right to hold 
the post If he had a right to the post 
at the time of the termination of his ser- 
vice by way of reversion, such premature 
tenrunation of service by reversion be- 
fore the expiry of the period specified in' 
the order of his offidating or temporary 
appointment, -will by itself be a punish-, 
ment and he will be entitled to the pn>- 
te^OT of Article 311. Shortly put the 
prinriple is that when a servant has a’ 
right to a post or to a rank either under! 
the terms of the contract of employment* 
express or implied, or under the ^es 
governing the conditions of his service, 
the termination of the service 
of such a servant, or his reduction to a 
lower post, is by itself and prima facie 
a punishment for it operates as a forfei- 
ture of his right to hold that post or 
that rank and to get the emoluments and 
other benefits attached thereto: Purshotam! 
Lai Dhingra v. Union of India. AIR 1958! 
SC 36, 48. 
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6. _ "What happened here is this: The 
petitioner had already been appointed for 
successive periods continuously to act 
temporarily as Director of Fisheries in 
place of the permanent incumbent on de- 
putation. by a series of orders. The last 
such order dated November 2, 1967 per- 
mitted him to "continue” to act as Direc- 
tor of Fisheries till May 25, 1968 or till 
the return of the permanent incumbent 
Sri G. N. Mitra whichever is earlier. It 
is thus a case of temporary or officiating 
appointment for a fixed period under the 
terms of employment as communicated in 
the order of November 2, 1967. There is 
nothing in the said order dated Novem- 
ber 2. 1967 permitting premature termi- 
nation of his appointment before the ex- 
piry of the period fixed in that order. 

Therefore, following the principles laid 
down by the Supreme Court, the peti- 
tioner having been allowed to continue to 
act as Director of Fisheries though tem- 
porarily or in an officiating capacity for 
the period specified in the order of Nov- 
ember 2, 1967, he acquired a right to 
hold the post till the expiry of that period 
and his service cannot be terminated be- 
fore the expiry of that period unless he 
has been guilty of some misconduct, ne- 
gligence, inefficiency or other disqualifi- 
cations and appropriate proceedings are 
taken tmder the niles read with Article 
311(2) of the Constitution. 

7. In this view of the case, the impu- 
gned order of the Government dated Feb- 
ruary 27, 1968 is quashed. The writ peti- 
tion is ^owed with costs. Hearing fee 
Rs. 100. 

8. A. MISRA, J.: I agree. 

JRM/D.V.C. Petition allowed. 


AIR 1969 ORISSA 63 (V 56 C 27) 

G. K. MISRA, J. 

Smt. Brajabala Das, Petitioner v. Radha 
Kamal Das and others. Respondents. 

Civil Revn. No. 288 of 1966, D/- 23-7- 
1968, from decision of AddL Sub J., Bala- 
sore, D/- 27-6-1966. 

(A) CivU P. C. (1908), Sec. 115 and 
O. 21, R. 90 — Finding of fact — Find- 
ing that sale proclamation was not pub- 
lished at the site is one of pure fact — 
Caimot he disturbed in revision — Such 
non-publication clearly founts to mate- 
rial irreEPilarity in publishing sale. 

(Para 2) 

(B) Limitation Act , (1963), S. 17 — 
Change in law — Limitation Act (1908), 
S, 18. 

Section 18 of the old Act has been re- 
cast in Section 17 of the new Act on the 
lines of Section - 26 of Limitation Act, 
1939 of the United Kingdom, The expres- 


rion "could with reasonable diligence 
have discovered it” has been newiy in- 
troduced in Section 17 which was not a 
part of Section 18 of the old Act. 

(C) Limitation Act (1963), S, 17 — 

Fraud — Pleading and proof — Nature 
of proof required to prove &aud — Shift- 
ing of onus — Application under O. 21, 

R. 90 C. P. C, for setting aside sale prima 
facie barred — ^Applicant invoking aid of 

S. 17 must prove fraud beyond all reason- 
able doubt — Opposite party has then to 
establish that applicant had full know- 
ledge of all facts resulting in sale beyond 
period of limitation. 

An applicant imder O. 21, R. 90, Civil 
P. C. who invokes the aid of S. 17 Limi- 
tation Act to save the bar of limitation 
must plead and prove fraud. The princi- 
ples imderlying O. 6, R. 4 and O. 7, R. 6, 
Civil P. C. regarding pleadings apply 
equally to applications. (Para 5) 

Fraud, like any other charge of a cri- 
minal offence, whether made in civil or 
criminal proceedings, must be established 
beyond reasonable doubt. A finding as 
to fraud cannot be based on suspicion or 
conjecture. Knowledge of fraud must 
not be vague but dear and definite of aU 
facts constituting the fraud. AIR 1923 PC 
73 and AIR 1940 PC 98 and AIR 1941 PC 
93, ReL on. (Paras 5 and 8) 

If fraud is established, then the onus 
would shift to the other prtrty to prove 
that influence of the fraud nas ceased to 
operate, or that the applicant could have 
with reasonable diligence discovered the 
fraud. The opposite party must show 
that the applicant under O. 21, R. 90 had 
knowledge of the sale beyond the period 
of limitation. Such knowledge must be 
clear and definite of the facts constitut- 
ing the particular fraud. It is not suffi- 
cient merely to establish that the appli- 
cant had a vague knowledge or opinion of 
the, sale but that he had a full knowledge 
of all the facts resulting in the sale. 
(1893) ILR 17 Bom 341 (PC) and (1912) 
16 Cal WN 894 and AIR 1922 Cal 157, 
ReL on, (Para 6) 

(D) Civil P. C. (1908), S. 115 and O. 21, 
R. 90 — ; Erroneous decision on question 
of law concerning jurisdiction — High 
Court would interfere in revision — 
Order dismissing application imder O. 21, 
R. 90 as time barred reversed by appel- 
late Court by committing error of law on 
question of fraud -r* Order set aside. 

If a subordinate Court itself commits 
error of law and the said error has rela- 
tion to the question of jurisdiction of the 
Court to try the dispute, then the High 
Court can interfere under S. 115. A 
plea of limitation or of res judicata is a 
plea of law which concerns the jurisdic- 
tion of the Coiu^ which tries the proceed- 
ings. A finding on those pleas in favour 
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oi tile party 'whidi raises therayTOuld oust 
the jurisdiction of toe Court. An errone- 
ous decision on these pleas can be said to 
be concerned with toe question of juris- 
diction ffllfinff within the purview of Sec- 
tion 115, a P. C AIR 1966 SC 153. Foil. 

(Para 9) 

Where, therefore, the appellate Court 
reversed the decision of the trial court dis- 
missing an application under O. 21, R. 90 
C. P. C. as barred by limitation by com- 
mitting an error of law on the question 
of fraud and thereby gave itself the ju- 
risdiction which did not vest in it, the 
High Court in revision set aside the order 
of the appellate court setting aside the 
sale. (Para 9) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 153 (V 53)=a966) 

1 SCR 102, Pandurang v. Maruti 9 
(1941) AIR 1941 PC 93 (V 28)=1946 
RLR 213. Narayanan v. Official 
Assignee, Rangoon 5 

(1940) AIR 1940 PC 98 (V 27)=ILR 
(1940) Kar PC 216, Hansraj Gupta v. 
Dehra Dun Mussoorie Electric l^am- 
way Co.. Ltd. 5 

(1923) AIR 1923 PC 73 (V 10)=39 Cal 
U 165. Satish Chandra v. Satis 
Kantha R^ 5 

(1922) AIR 1922 Cal 157 (V 9)=ILR 
49 Cal 886. Biman Chandra v. Pio- 
motho Nath 6 

(1912) 16 Cal WN 894=16 Ind Cas 464, 
Narayan Sahu v. Damodar Das 6 
(1893) 20 Ind App 1=1LR 17 Bom 
341 (PC), Rahimbhoy v. C A. 

Turner 6 

G. Rath, for PetidonetT L. K. Dasgupta 
and G. N. Sengupta. for Opporite Party. 

ORDER: Petitioner Brajabala (auction- 
purchaser) is the wife of opposte party 
No 2 Hadha Kurouda Das (one of the 
iudgment-debtors). who Is the elder bro- 
ther of opposite party No. 1 Radha Kama! 
Das (the other judgment-debtor). Oppo- 
site Party No. 3 is the decree-holder. 

Both toe judgment-debtors received 
notice under Order 21, Rule 22, C. P, C. 
in Execution Case No. 62 of 1954 in the 
Court of the Munaf Balasore, anting 
out of a money suit No. 1277 of 1941 of 
the court of the Muntif, Kendrapara. 
Judgment-debtors took no steps. The 
disputed property was attached on 18-7- 
54. They received valuation' notice and 
filed no objection- Sale-proclamation 
was issued on 21-9-54. Opposite Party 
No. 2 applied for instalments whidi were 
allowed. He paid Rs. 700 in six instal- 
ments in between 16-7-55 and 30-4-56. 
Thereafter he defaulted. The total decre- 
tal dues were Rs. 1284-9-0. There re- 
mained thus a balance of Rs. 500 and odd 
out of the decretal dues, withoirt pay- 
ment. A fresh sale-proclamation was 
Issued on 20-11-59. It was published In 
the daily Prajatantra on 26-12-53 and 


pign at the ate by beat of drums. The 
sale took place on 15-1-60 and toe pro- 
perty was purchased by the petitioner 
who was the sale bidder at the auction 
sale. The sale was confirmed on 19-2-60. 
Possession of the lands was delivered to 
the auction-purchaser on 1-8-62. Oppo- 
ate Party No. 1 filed an application 
umler Order 21, Rule 90. C. P. C. on 
11-4-64 lor setting aside the sale. In the 
application it was alleged that toe decree- 
holder in collusion with the auction-pm- 
chaser and her husband fraudulently 
suppressed the sale-proclamation which 
was not published at the site and that 
opposite party No. 1 had no knowlrfge 
of toe sale as a result of such fraud and 
consequently he was unable to make an 
application under Cirder 21, Rule 90 in 
time. He accordingly invoked the pro- 
tection of Section 17 of the Limitation 
Act, 1963 (hereinafter referr^ to as the 
new Act.) 

Opposite parties 2 and 3 did not contest. 
The petitioner contested the application 
saying that there was no materi^ 
irregularity or fraud in publishing the 
sale-prodaiiuition and that opposite 
par^ No. 1 was not entitled to invoke 
tbe aid of Section 17 of the new Act. 

The learned Mimsif held that fraud 
was not established and the application 
under Order 21, Rule 90 was barred by 
Umitatioa Tbe learned Subordinate 
Judge in appeal held that a valuable pro- 
perty worth Rs. 7000 was sold for a 
grossly low value of Rs. 900 that there 
was fraudulent suppression of the sale- 
proclamation at the instance of opposite 
party No. 2 and that the application was 
within time as opposite party No. 1 was 
entitled to the protection of Section 17 of 
the new Act. He accordingly set aside 
the sale. Against toe judgment setting 
aside tbe sale, the dvil revision has been 
filed. 

2. There is no dispute that a valuable 
property containing houses, orchard and 
two tanks upon an area of 2.75 acres and 
odd of land within the municipal area of 
Balasore town by the side of the main 
road, has been sold for a shockingly low 
sum of Rs. 900 in an auction sale where 
the auction-purchaser, wife of one of the 
judgment-debtors was the sale bidder. 
The learned lower appellate court has 
found that the sale-proclamation was not 
published in the loc^ty. 

Order 21, Rule 60, C. P. C., so far as 
relevant, runs thiu: 

"Where any immovable property has 
been sold in execution of a decree, the 
decree-holder, or any person entitled to 
a share in a rateable distribution of as- 
sets, or whose interests are affect^ by 
the sale, may apply to the Court to set 
aside tbe sale on the ground of material 
Irregularity or fraud in publishing or con- 
ducting it; 
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(1922) AIR 1922 Pat 258 (V 9) = 

ILR 1 Pat 717, Sir L. E. Rallie v. 

A. H. Forbes 

(1919) AIR 1919 All 126 (V 6) = 

49 Ind Cas 353, Ram Singh v. 

Baij Nath 

(1904) ILR 32 Cal 296=32 Ind App 
23 (PC), Khiarajmal v. Daim 
(1892) 19 Ind App 203=rLR 20 Cal 
296 (PC), Sarat Chunder Dey v. 

Gopal Chunder Laha 
Prem LaU, Parmeshwar Prasad Sinha 
and Sadhu Saran Sahai, for Appe l la n ts; 
Lai Narain Sinha, J. C. Smha, Keshn 
Kishore Saran and Rajendra Prasad 
Sinha, for Respondents. 

KANHAIYAJI, J.: — This second appeal 
is by the defendants against the concur- 
rent judgments and _ decrees of the two 
courts below decreeing the suit me 
plaintifi for redemption of the Sudbha- 
rana bond dated the 28th March, 1932, 
executed by Raghunandan Prasad Sahu 
alias Ragho Sahu, son of Ramadhin S^u 
(hereinafter called Raghunandan Sahu) 
in favomr of Mohari Bai wife of Kushal 

MarwarL . , 

2. The facts leadmg to this appe^, 
in short, are that Raghimandan Sahu 
borrowed a sum of Rs. 1,800/- from 
Mohari Bai and executed a Sudbhama 
bond in her favour in lieu of mtere^ 
and gave his two houses mentioned in 
Schedule 1 of the plaint as sec^ty and 
put her in possession over the ho^es as 
Sudbhamadar. Subsequently, Raghunm- 
dan died leaving behind him h^ two 
sister’s sons Satyanand Gupta and Pandit 
Bidyanand Vedalankar who were full 
brothers. On 3rd December, 1950 there 
was partition between the two brothCTS 
by wliich the two houses along with 
other properties were allotted to the 
share of Satyanand Gupta. In 1958 Satya- 
nand Gupta filed a petition before the 
Anchal Adhikari, Khagana for gettmg 
his name mutated with regard to the said 
two houses, but on contest by the ^fen- 
dants the petition was dismissed. The^ 
after Satyanand Gupta offered the mort- 
gage money to the defendants and on 
their refusal filed the present siut, for 
the rehefs mentioned in the plamt, 
Mohari Bai is dead and her heirs are the 
defendants of the suit. Defendante nos. 
1 to 4 who are majors filed a joint writ- 
ten statement and contested the suit. 
Their main defence was that the docu- 
ment executed by Raghunandan S^u on 
the 28th March, 1932 in favour of Mohan 
Bai was deed of sale and not a bud- 
bhama bond. 

The houses fell doivn during the earth- 
quake of 1934 and were reconstructed by 
Mohari Bai who incurred an expenditure 
of about Es. 1,00,000 over their construc- 
tion to the knowledge of Eaghimand^ 
Sahu. Their further case was that m 
case it be held that the document dated 
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the 28th March, 1932 was a Sudbhama 
bond, then it has been extinguished by 
the conduct of the parties. They also plead- 
ed adverse possession, estoppel and acquie- 
scence. According to defendants nos. 1 
to 4,_ the plaintiff was neither the 
Bha^na of Raghunandan Sahu nor was 
he his heir and legal representative. The 
Guardian-ad-litem filed a formal written 
statement on behalf of the minor defen- 
dants supporting the case of the major 
defendants. 


3. The plaint of the present suit as 
originally filed, contained the following 
reliefs: — 

"21 (Ka) — It may be adjudicated and 
decided by the court that the deed dated 
28-3-1932 executed by Sri Raghunandan 
Prasad Sahu alias Ragho Sahu in favour 
of Srimati Mohari Bai was in fact a Sud- 
dhama mortgage bond and not a deed 
of sale or conditional sale, and it may be 
further declared that the plaintiff is the 
legal heir in his capacity as the Bhagina 
(sister’s son) of Sri Raghimandan Pra- 
sad Sahu alias Ragho Sahu, deceased, and 
the plaintiff has got the right of redemp- 
tion of the Sudbhama property. 

(Kha) — After adjudication of the 
above facts, a decree for redemption may 
be passed in favoim of the plaintiff and 
he may be permitted to deposit the 
Sudbhama money, and the defendants 
may be directed to withdraw the Sud- 
bhama money and to give up their pos- 
session of the Sudbhama property and to 
deliver it to the plaintiff. 


(Ga) — If the defendants fail to deli- 
ver possession to the plaintiff within the 
period fixed by the court, possession 
tiiereof may be delivered through court, 
and in that case a decree for ^ture 
mesne profits from the date fixed in the 
decree till the date of delivery of posses- 
sion may be passed in favour of the 
plaintiff against the person and property 
of the defendants after ascertainment 
thereof by the (Pleader) Commissioner. 

(Gha) — The costs of the suit may be 
awarded to the plaintiff against the de- 


fendants. , . 

(Angha) — Other reliefs deemed fit m 
the circumstances _ of the case may be 
granted to the plaintiff.’’ 

Subsequently by an amendment allow- 
ed by the learned Mimsif, Clause 'Kha of 
the reliefs mentioned in paragraph 21 of 
the plaint was amended as follows: 

(Kha) — A decree for redemption of 
rehan may be passed by the court in 
favour of the plaintiff and the plamtili 
may be put in exclusive possession _ of 
the Sudbhama property on dispossesaon 
of the defendants after takmg the Sud- 
bhama money.” 

4 The trial Court framed nine issues 
and decided all fte issues in .fevo^r of 
the plain tiff and decreed the smt It held 
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that the suit was properly valued, docu- 
ment was a mortgage and not a sale- 
deed, and the suit was not barred ^ 
estoppel or acquiescence. The plaintill 
has got a cause of action and right to 
redeem and his right has not been ex- 
tingiushed by adverse possession. It fur- 
ther held that the plaintiff was the sister’s 
son of Baghunandan Sahu and the suit 
as framed was maintainable. In appeal 
before the Subordinate Judge filed by 
the defendants, at the time of argument, 
the lawyer for the defendants did not 
challenge the finding of the trial Court 
that the document dated the 28th March. 
1932 was a Sudbhama bond and not a 
s^e deed. However, from the argument 
advanced, the learned Subordinate Judge 
formulated the following points for 
determination; — 


"I. Whether the plaintiff and his bro- 
ther Pandit Bidyanand Vedalankar are 
the Bhagina of Shri Baghunandan Pra- 
sad Sahu alias Bagho Sahu and whether 
after the death of Sri Baghunandan Pd 
Sahu they came in possesaon over his 
entire properties including the house In 
suit? 


2. Whether the plaintiff is only entitled 
to redeem the Sudbhama bond dated 
2&-a-32? 

3. Whether the plaintiff's title has 
been extinguished by adverse possession? 

4. Whe&er the suit Is barred by 
estopp^?" 

The learned Subordinate Judge decid- 
ed aU the points in favour of the plain- 
tiff-respondent and dismissed the appeal 
He held that, the plaintiff was the sister's 
son of Raghunaiulan Saha the plaintiff 
and 1^ brother were the only nearest 
reversioners of Baghunandan Sahu at the 
time of the filing of the present suit, the 
defendants did not acquire title to the 
suit houses by adverse possession and the 
suit was not barred by estoppeL 

5. The main questions which have 
been argued before us by Mr. Prem Lall 
appearing for the appellants are that the 
Sudbharna bond has become a sale deed 
by the acts of the parties. The plaintiff 
is estopp^ and It Is not open to him to 
challenge that the document is not a 
sale d^ but a Sudbhama bond. The 
plaintiff has lost the right of redemption 
by adverse possession and lastly the 
Munsif had no power to amend the plaint 
to assume jurisdiction to try the suit 
Mr. Prem Lall did not challenge the 
finding of the Icswer appellate court that 
Satyanand Gupta fPlaintiff) and Pandit 
Bidyanand Vedalankar were the Bha^- 
nas of Baghunandan Sahu and they were 
the only, reversioners of Baghunandan 
Sahu at the time of the filing of the 
present suit, and on partition between 
the plaintiff and his brothers the stdt 
properties had been allotted to the share 
of the plaintiff. 


6. In support of the first point Mr. 
Prem Lall referred to the default clause 
of the Sudbhama bond (Bxt 2fK3) 
which is as foUows: 

"If I, the executant, fail to repay the 
aforesaid debt on the due date of repay- 
ment. save the (the money covered by 
this mortgage bond) (sic) ^iall be treated as 
consideration money on the expiry of 
the term and this Sudbhama bond shall 
be treated as a deed of sale and on the 
expiry of the term the said creditor 
sb^ enter Into possession of the Sud- 
bbama property as a vendee and shall 
get her name entered In the office of the 
zamindar by getting the name of me. 
the executant, removed, therefrom.” 

He contended that as the money bor- 
rowed on the Sudbhama bond not 
been repaid by the 30th Baisakh 1340 
Fasli, the consequences have taken place, 
as stated above. There is no dispute that 
the mortgagor did not repay the amount 
oo the due date. Thereafter the defen- 
dants got their names mutated in the 
Shansta of the Anchal Adhikari in place 
of Baghunandan Saha Therefore, it was 
argued for the appellants that the equity 
of redemption had been extinguish- 
ed as laid down under Section 60 of the 
Transfer of Property Act It will also 
amount to this that by such consensual 
tici of the parties, the defendants remain- 
ed in possession for more than twelve 
years and, therefore, they acquired title 
by adverse possession. The argument la 
that even though the act Itself may not 
transfer the title of the properties La 
law and may be Invalid in law. but still 
it will give the starting point for adverse 
possession. In support of this argument. 
Mr. Prem Lall relied on two cases of 
this Court. 

In the case of MarkcUida Mahapatra T. 
Kameshwar Bao. AIB 1949 Pat 197 the 
facts were that a village which was a 
service tenure was granted to the ances- 
tor of the plaintiff and of the defendants 
second party about 200 years ago by the 
Baja of Parlakhemedi. Sometime badt 
the village had been mortgaged to the 
predecessor-in-title of defendant no, L 
The claim of the plaintiff was that the 
usufruct of the village had satisfied the 
usufructuary mortgages, and he was en- 
titled to get back the village. While It 
was claimed on behalf of defendant no. J 
that he had acquired rights by adverse 
possession against the true owners as he 
had been possessing the whole village 
since after 1922 when the usufructuary 
mortgages had been fully satisfied. It ha5 
been decided in the above case that where 
the mortgagor and the mortgagee both 
agree by a consensual act that the pos- 
session hitherto held as mortgagee 
should now be held as vendee, such a 
transaction tantamounts to delivery of 
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the property by the vendor to the vendee. 
In support of this, reliance was placed 
on several decisions of the Madras High 
Court and other High Courts. Mr. Justice 
B. P. Sinha, as he then was, in paragraph 
31 of the said judgment has observed as 
follows: — 

"It is well recognised principle that a 
mortgagee cannot, by a mere assertion 
of his own or by a unilateral act on his 
own part, convert his possession as mort- 
gagee into that of an absolute owner. But 
where, as in the present case, the bilate- 
ral acts of the parties referred to above, 
though invalid and, therefore, inopera- 
tive to convey title on the dates of those 
transactions, would operate to give ad- 
verse possession which, if continued for 
the statutory period, would ripen into a 
good title.” 

Another case relied upon by Mr. Prem 
LaU is Sukhdeo Singh v. Lekha Singh, 
AIR 1957 Pat 502. It only reiterates the 
principle that where both the mortgagor 
and the mortgagee agree by a transaction 
to which they are parties, that the 
character of possession as mortgagee 
should change into that of possession as 
an absolute owner in spite of the invali- 
dity of the transaction to convey title 
at once, the possession so given can ope- 
rate on the expiry of the statutory period 
to create title by adverse possession. In 
the above case the Courts below had 
found that the compromise was genuine 
and the mortgagees had been in adverse 
possession of the disputed land since the 
date of the compromise for more than 
twelve years and, therefore, they had ac- 
quired indefeasible title by advise pos- 
session. If by some act the parties agree 
to transfer the equity of redemption to 
the transferee, but for some _ reason or 
other the instrument is invalid to pass 
a good title in law, it may amount to ex- 
plain the nature and character of the 
possession thenceforth held by the 
parties. In such a case although the sale 
or the compromise may be invalid for 
want of registration, the character of the 
possession of the mortgagee changes and 
ttiereafter he begins to possess the pro- 
perty not as a mortgagee but as a pur- 
chaser and if he remains in possession for 
the statutory period, he would acquire 
title by adverse possession. 

7. These cases stand by themselves 
and are distinguishable. In_my opinion, 
these cases are not authorities for the 
proposition that a mortgagee may acquire 
title by adverse possession in all cases. 
The principle laid down there cannot be 
extended beyond the facts of those cases. 

8. Learned Advocate General appear- 
ing on behalf of the plaintiff contended 
that the penalty clause inserted in the 
mortgage bond amounted to a clog and 
it cannot be a foxmdation for changing 
the nature of tiie possession of the mort- 


gagee. In support of his argxunent he 
rehed on a case of the Supreme Court. 
Umedilal v. Jagan Prasad, AIR 1965 SC 
225. This was a suit for redemption of a 
mortgage executed on the 19th March, 
1919. The bond executed in favour of the 
mortgagee provided that a mortgagor 
would get the property redeemed on pay- 
ment of the mortgage amount as well as 
pie cost of patta which may have been 
mcurred by the mortgagee and the repair- 
ing expenses within a period of 15 years. 
After the expiry of the stipulated period 
of 15 years, this- shop would be deemed 
as an absolute transfer for this very 
amount. Till the mortgage money is not 
paid, the mortgagor shall have no con- 
cern with the shop. The Supreme Court 
held that the relevant clause meant that 
in the event of the amount due under 
the mortgage remaining unpaid within 
the stipulated period, the mortgagor’s title 
would be extinguished and the mortgagee 
would become the absolute owner of the 
property. Hence, the stipulation in the 
mortgage deed amounted to a clog and 
could not be enforced so as to bar the 
suit for redemption subject, of course, to 
the general law of limitation prescribed 
in that behalf. 

Similarly in Mehrban Khan v. 
Makhna, AIR 1930 P. C, 142 while the 
Privy Council was dealing with the pro- 
visions of the mortgage deed conferr- 
ing on the mortgagee upon redemption 
interest in the mortgage property, it was 
held that the said provisions amounted 
to a clog or fetter on the equity of 
redemption and as such were void since 
they were inconsistent with the very 
nature and essence of the mortgage. 
These decisions show that such stipu- 
lations are void, and they cannot be a 
foundation for changing the rights and 
title of the parties to the deed. In my 
opinion, the relationship of mortgagor 
and mortgagee continued as of a cre- 
ditor and a debtor even after the failure 
of the mortgagor to pay the mortgage 
amount on the due date. The transac- 
tion being a mortgage, question of inter- 
pretation of the document does not arise. 

9. The next question in this case is as 
to whether there was any subsequent act 
by ■which the character of the mortgage 
changed into a sale-deed. Mr. Prem Lall 
reUed on three facts in support of his 
contention: that after the failure of the 
mortgagor to repay the amount on the 
due date, the mortgage became a sale. 
Firstly he relied on the mutation of -the 
names of the defendants in the office of 
the Anchal Adhikari in place of Eaghu- 
nandan Sao, secondly, admission made 
by Raghunandan Sao in_ a Criminal case 
and thirdly reconstruction of the house 
by spending a huge amount of money by 
the defend^ts sometime after the year 
1934. There is no dispute that the names 
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of the defendants had been mutated, but 
there is a great dispute regarding the ad- 
rmssion of Raghunandan Sao. It appears 
that there was a criminal case started 
against one Bansi Marwari with regard 
to the construction of a latrine in one 
of the houses in suit. Raghunandan Sao 
was a defence witness on behalf of Bansi 
Marwari and he stated. 

'T know the acoxsed. I sold a house of 
mine at Khagaria to the accused about a 
year ago." 

It is difBcult to accept that this state- 
ment of ^ghunandan Sao is admissible 
to establish any change in the nature of 
the possession of the mortgagee When this 
statement was made Mohari Bai. the 
mortgagee of the Sudbhama bond, was 
alive and continued even after the above 
statement was made. Therefore, the 
statement made by Raghunandan Sao 
was obviously wrong, because he had not 
sold the house to the accused of the 
criminal case. Even if it be accepted that 
the statement of Raghunandan Sao indi- 
cated that he made an admission that 
Mohari Bai had become the owner of the 
disputed house, even Aen in the eye of 
Isw it would not extinguish the right of 
redemption in respect of the Sudbhama 
bond in guestioa 

In this connection It would be profit- 
able to see the case reported In 49 Ind 
Cas 3S3-(AIR 1919 All 126), Ram Singh 
V. Baijna^ which has been relied upon 
by the lower appellate court. A Division 
Bench of the Allahabad Eigh Coxirt In 
the above case has rightly held: 

"A mete adndsslon by a mortgagor or 
an understanding between lum and the 
mortgagee that the mortgagee has 
become the owner of the mortgaged pro- 
perty cannot extinguish the mortgage 
or destroy the right of redemption of the 
mortgagor. 

It Is open to a mortgagor and mort- 
gagee to enter into a contract subsequenN 
ly to the mortgage for the sale of the 
mortgaged property to the mortgagee 
But the contract must not be part ano 
parcel of lie original loan or mortgage 
bargain. In other words, the act of the 
parties that is referred to in Secti on 60 
of &e Tranriet of Property Act as ext^ 
guishing a mortgage must be one which 
is independent of the mortgage tr^^^ 
tion and Is not a part and parcel of it. 

As stated by me above, the mutation 
and the admission both cannot be relied 
upon bv the defendants in ^support of 
their case of adverse possession. So far 
the case of the defendants that they have 
reconstructed the bouses after investment 
of about a lakh of rupees, the findings of 
the courts below are against this conten- 
tion of the defendants. The defendants 
made out a case in their written state- 
ment that the suit houses were recons- 


tructed after the earthquake of 1934 to 
the knowledge of Raghunandan Sao and 
the plaintifl and they stood by and ac- 
quiesced in the same. Mr. Prem Lall con- 
toded that the plaintiff is bound by 
estoppel, which sometime is called build- 
ing estoppel, because having acquiesced 
to the reconstruction of the houses, at 
such a heavy cost he cannot turn roimd 
and claim title to the homes. But as the 
coitrt below has found none of the wit- 
nesses who were examined on behalf of 
the defendants stated in his examination- 
in-chief to reveal that he ever saw either 
Raghunandan Sao or the plaintiff near 
the disputed houses when they were 
being constructed after the earthquake 
of 1934. as alleged by the defendants, 
nor there Is anything on the record to 
indicate that Raghunandan Sao gave his 
consent to the reconstraction of the 
house at the costs of the defendants. It is 
alleged by the plaintiff that Raghunandan 
Sao was living at somewhere dse at that 
material point of time and he had no 
knowledge of the reconstruction of the 
house. There is no evidence on the record 
that the hoiise of the plaintiff was at a 
distance of about 100 steps from the suit 
houses. The court below has not even 
accepted this allegation of the defendants 
that the bouses were completely demo- 
lished by the earthquake of 1934. and 
the defendants rebxiilt the same by 
spending a lakh of rupees. In this situa- 
tion. the contention of Mr. Prem Lall 
that act of the mortgagor accepted by 
tbe mortgagee will change the nature 
of the transaction cannot be accepted 

The cases relied upon by him. namely, 
AIR 1966 Pat 262, Khadimul Haque v. 
Marat Dubey and AIR 1966 SC 405, 
Bbarat Singh v. Mt. Bhagirathl are dis- 
tinguishable and do not support the con- 
tention made on behalf of the appellant 
^Ir. Prem Lall also relied upon the cases 
Sarat Chvmder Day v. Gopal Chvmder 
I,aha (1892) 19 Ind App 203 (PC). Sir I* 
E. Ralll V. A. B. Forbes. ILR 1 Pat 717— 
(AIR 1022 Pat 258) and Dr. Abdul Khalr 
V. bliss Sheilla Myrtla James, AIR 1957 
Pat 308 In support of his contention that 
if a party having an interest to prevent 
an act being done acquiesces in it so as 
to induce a reasonable belief that he con- 
sents to It and the position of others is 
altered by their giving credit to his sin- 
centy he has no more right to challenge 
the act But there can be no acquiescence 
or waiver in a case where both parties 
are unaware of their rights in the dis- 
puted property. Unless both are fully 
co^iizant of their right to dispute them, 
tbe parties cannot be said to acquiesce in 
the cl aim s of the other. In the instant 
case there is nothing to show that Raghu- 
nandan Sao or the plaintiff was aware 
that the unilateral acts of the defendants 
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would change the nature of the rights. 
Therefore, no building estoppel or equity 
has_ arisen in favour of the defendants 
which can prevent the plaintiS in the 
circumstances of the case to claim re- 
demption of the suit houses. 

The learned Advocate General relied 
on two decisions in support of his sub- 
missions that generally the possession of 
the mortgagee cannot be regarded as 
adverse to the mortgagor. In the case of 
Khiarajmal v. Daim, (1904) ILR 32 Cal 
296 (PC), the Judici^ Committee of the 
Privy Coimcil has observed as follows; — 

"Their Lordships are satisfied that the 
possession has been that of the mortgagees 
throughout, and the question at issue is 
exclusively one between the mortgagor 
and mortgagee. As between them, neither 
exclusive possession of the mortgagee for 
any length of time short of the statutory 
period of sixty years nor any acquie- 
scence by the mortgagor not amoimting 
to a release of the equity of redemption 
will be a bar or defence to a suit for 
redemption if the parties are otherwise 
entitled to redeem.” 

In another case referred to by the 
learned Advocate General, namely, Ram- 
lochan Singh v. Pradip Singh, AIR 1959 
Pat 230 a Bench of this Court has rightly 
laid down the principle of law which is 
as follows: — 

"Adverse possession is possession in 
denial of the right of another to imme- 
^ate possession. Consequently, posses- 
sion cannot be regarded as adverse 
against a person who is not entitled in 
law to possession. So long as the mort- 
gagee remains in possession, the mort- 
gagor has no immediate right to claim pos- 
session of the mortgaged property. In 
such circumstances the possession of the 
mortgagee cannot be regarded as adverse 
to the mortgagor.” 

Thei’efore, I am of opinion that the 
plaintiff has not lost his right to redeem 
the mortgage and obtain khas possession 
of the suit properties. 

10. It was further urged on behalf of 
the defendants that the Munsif cannot 
resume jurisdiction by allowing amend- 
ment of the plaint. It was contended by 
Mr. Prem Lall that originally, according 
to the reliefs claimed, the suit was for 
a declaration of the plaintiff’s title fol- 
lowed by another declaration that the 
plaintiff has got the right to redeem the 
mortgage bond and also for possession. 
Therefore, the valuation of the suit was 
not only Rs. 1,800, the value of the mort- 
gage bond, but Rs. 72,935, the valuation 
of the houses estimated by an Engineer 
appointed in the suit. In other words ac- 
cording to Mr. Prem Lall, the Munsif had 
no pecuniary jurisdiction initially when 
the plaint was filed before him and, 
therefore, he had no jurisdiction to allow 


the amendment of the plaint. According 
m him, the plaint comes under Section 7 
Clause V(e) of the Court Fees Act and 
after the amendment it became a suit 
imder Section 7 Clause X Part I of the 
Court Fees Act. 

The declaration sought by the plaintiff 
fiiat he was Bhagina of Eaghunandan 
Sao even though it may be taken to be 
not necessary, stiU the Court will have 
no jurisdiction to ignore it and allow the 
amendment. Mr. Prem Lall in support 
of his contention relied upon some deci- 
sions of other High Courts, but he con- 
ceded that in case it is construed that 
the plaint originally framed was only for 
a redemption and it was from the 
very begi nn i n g a suit for redemption, 
then the_ suit was maintainable and the 
cases retied upon by him will have no 
application. In the fo-st place there is no 
specific plea of want of pecuniary juris- 
diction in the written statement. Second- 
ly, the substance of the plaint has to be 
seen in deciding the nature of the suit. I 
have already quoted the reliefs mention- 
ed in the plaint originally filed and also 
the amendment allowed by the learned 
Munsif. On a perusal of the facts stated 
in the plaint and the reliefs, I am of 
definite opinion that the suit from the 
very beginning was a suit for redemp- 
tion of the Sudbhama bond and it was 
rightly valued at Rs. 1,800/-, The valua- 
tion of a suit for redemption of a mort- 
gage bond is both for the piuposes of 
jurisdiction and computation of court 
fees. 

In the Pull Bench case of Ramidielawan 
Sahu V. Bir Smrendar Sahi, AIR 1938 Pat 
22 (FB), this Court has held that the 
valuation of a suit for Court fee ptuposes 
is to be determined by the question whe- 
ther the suit is really one for declaration 
in the true sense of the word, or whether 
it is a suit for possession. So where the 
plaintiff claims certain property as a 
reversionary heir of a deceased male 
after the death of his widow on the 
ground that the alleged gift by the widow 
under which the defendants claim pos- 
session is void, that suit is merely for 
possession, as the deed of gift can be 
ignored and there need be no suit or 
daim to have it set aside. In the instant 
case, the plaintiff really wanted a decree 
for redemption of the Sudbhama bond 
and the dedaration as sought regarding 
his Bhaginaship was merely surplusage 
and, therefore, the nature of the suit 
remained the same before the amend- 
ment and even after the amendment, and 
the learned Munsif had jurisdiction to 
allow the amendment. The valuation put 
on the relief at Rs. 1,800 shall also be the 
valuation imder S, 8 of the Suits Valua- 
tion Act for the purposes of jurisdiction- 
It follows, therefore, that Rs. _ 1800 was 
the correct valuation of the suit and the 
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Munsif had full jurisdiction to allow the 
amendment and not to return the plaint 
as contended by Mr. Prem Lall. It 
appears that the defendants had come in 
revision before this Court again^ the 
order of the amendment allowed by the 
learned Munsit but they withdrew the 
same, and they had taken no objection 
with regard to the amendment of the 
plaint in their memorandum of appeal 
filed in the court below. Therefore, the 
defendants cannot be allowed to raise 
this point in a second appeal before this 
Court, 


11. All the points raised in the appeal 
on behalf of the appellants fail and the 
appeal is, accordingly disnlssed. But in 
the circumstances of the ease the parties 
will hear their own costs of thb Court. 

12. S. N. P. SINGH, J, I agree. 

GGM/D.V.C. Appeal dismissed. 
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Basanta Chandra Chose, Appellant v. 
Collector of Patna, Respondent, 

A. F. A. O. No. 24 of 1964, D/- 14-5- 
1958, from order of AddL Sub-J- Pati^ 
D/- 11-1-1954. 

(A) Contempt of Courts Act (19S2). S. 4 

— Conviction for contempt of court ~ 
Award of costs — High Conrt has inherent 
power to award costs. (Para 4) 

(B) CivU P. C. (1908), S. 38 — Decree 

for award of costs in contempt proceed- 
ings — Legality of High Coart’s order 
challenged without saccess in Sapreme 
Court — It is not open to executing Coort 
to go behind the order on ground of juris- 
diction. (Para 4) 

(C) Criminal P. C. (1898), Ss. 386(l}(b) 
(iii) and S61-A — Order for sward of 
costs in contempt proceedings — War- 
rant ordered to be sent to Collector au- 
thorising him to realise the amonnt — > 
Held, that the section had no application, 
bat that the High Court bad inherent 
power to execute and enforce its order. 

The procedure In claiose (b) of sub-seo- 
tion (1) of Section 386 of the Code, of issu- 
ing a warrant to the Collector of the Dis- 
trict authorising him to realise the 
amount by execution according to the 
dvii process, against the moveable or im- 
moveable property, or both, of the de- 
faulter, has been in terms prescribe for 
realisation of .the fine impost upon an 
oHender by a court passing the sentence 
This section cannot, therefore, be applied 
for realisation of the amount of cost award- 
ed in contempt proceedings. Section 547 
of the Code cannot also bring into opera- 
tion the procedure prescribed in 
HWKIVD639/6a 


(b) of sub-section (I) of Section 386 of 
the Code for realisation of the amount of 
cost, when the cost had not been award- 
M by the High c:ourt under the Code. 
TTie proceeding for contempt of court is 
of a very special nature and for the mat- 
of aw«^ cost it is not necessary 
for the High Court to take recourse to 
any specM provision under the Code nor 
could It do so. 

I ^ a well-established principle of 

law that if the Court has got an inherent 
power to make an order, it has got the 
l^erent power to execute and enforce it 
also in the manner and way it thinks fit 
direction by 

^ j .paurt to prepare the warrant and 
/ I^Uector for execution and 
real^tlon of the amount of cost by fol- 
provided under Sec- 
tion 386(1 ){b) of the Code is perfectly le- 
gal and justified. fPa-^a 5 ) 

It is true that while prescribing its own 
^ ® proceeding for contempt 
or adopting its own procedure In exercise 

pa^ed in that proceeding, the 
com cannot legislate and in terms, adopt 
S'* prescribed under the Cod& 

Fatally it «n adopt some of the proc^ 
The procedS 
fit exercise of the inherent powers 

®PPlv- and all Inci- 
dents of that procedure will not come la- 
^ owration. AIR 1963 ^ 692 .“Tl S’ 
I?®.® 430 (FB) and AIR 1954 SC 

lee. Ref. gj 

Referred; Chronological Para* 
(1963) AIR 1963 SC 692 fV 50)=1963 
y ^ V. G. Paterson 
V. O. V. Forbes • 

O^O) AIR I960 Pat 430 fV 47)=1960 
Chandra 

Onosh. In the matter of i r 

(1954) AIR 1954 SC 186 (V 41)=1954 ’ 

Cri U 460 Sukhdeo‘ sffih v 

C. J. S. Teja Singh e 

^ Pandey and S K. 
Appellant: K. P* 

Verma, for Respondent. 

JUDGMENT: The sole appellant In this 
^ was punished for contempt of court, 
by a Special Bench of this Court In Ori- 
uS? Miscellaneous No. 4 of 

1959 decided on 29-1-1960. The judg- 

matter of B^ianU 
Ghosh, AIR i960 Pat 430 A 

Mntenced to und«S 

was assessed 

ana awarded against him 
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2. Ext. A shows that on 11-3-1960 a 
notice was directed to issue by the Special 
Bench to Shri B. C. Ghosh to deposit a 
sum of Bs. 500, the amount of cost pay- 
able by him, within a week of the receipt 
of the notice, failing which a warrant was 
directed to be prepared and sent to the 
Collector of Patna for execution and re- 
alisation in terms of S. 386(l)(b) of the 
Criminal Procedure Code (hereinafter to 
be referred to as the 'Code'). It appears 
from the same exhibit that later on when 
the appellant filed an application under 
Art. 134U)(c) of the Con^itution of India 
for grant of a certificate of fitness for ap- 
peal to the Supreme Court, while reject- 
ing that application by order dated 13-7- 
1960, the Special Bench repelled the con- 
tention put forward on his behalf that the 
order for cost was made without afford- 
ing him an opportimity to show cause 
against that order. It was pointed out 
that during the course of the hearing of 
the proceeding for contempt, on the basis 
of several authorities, an indication wa.*: 
given to the appellant that he could be 
saddled with cost. His f'ontention Aat 
the amount of cost could not be realised 
imder S. 386(1) (b) of the Code was also 
repelled by observing that it was open to 
this Court to have the cost realised by a 
number of ways including by directing 
to deposit it within certain period failing 
which he might be proceeded with for 
contempt of court, or it was also open to 
the Court to resort to a milder procedure 
prescribed by S. 386(l)(b) of the Code. 

3. The appellant paid the amount of 
Rs. 250 imposed upon him as fine, but is 
resisting the execution case filed by the 
Collector for realisation of the amount of 
Rs. 500 awarded against him as cost. He 
is doing so on two grounds, (1) that the 
order of the High Court awar(fing cost is 
without jurisdiction and a nullity, and (2) 
that costs cannot be realised by following 
the procedure prescribed under Sec- 
tion 386(l)(b) of the Code. 

4. In our judgment, there is no sub- 
stance in the first point. There are 
several authorities in support of the view 
that cost can be awarded in a proceeding 
for contempt. The High Court has got 
the inherent power to award cost in such 
a proceeding and no authority was cited . 
before us taking a contrary view. We 
may also add that the question is not open 
to be examined now by the execution 
court, as the question of legality of the 
High Court’s order awarding cost against 
the appellant was sought to be agitated 
in the Supreme Court but without any suc- 
cess. It is not open to the executing court 
now to say that the order is without juris- 
diction and a nullity. That being so, it 
cannot go behind the order and has got to 
execute it. 

5. Coming to the second point, it 
should be pointed out first that, in terms. 


Pat 71 

section 386(l)(b) of the Code cannot bej 
applied. The procedure in clause (b) ofi 
sub-section (1) of Section 386 of the Code, 
of iss^g a warrant to the Collector of 
the District authorising him to realise 
the amount by execution according to the 
civil process, against the moveable or 
immoveable property, or both, of the 
defaulter, has been in terms prescribed 
for realisation of the fine imposed upon 
an offender by a court passing the sen- 
tence. Section 547 of the Code runs as 
follows:— 

"Any money other than a fine payable 
by virtue of any order made under this 
Code, and the method of recovery of 
which is not otherwise expressly prortded 
for shall be recoverable as if it were a 
fine.” 

This also cannot bring into opera- 
tion the procedure prescribed in cL (b) of 
sub-sec. (1) of Sec. 386 of the Code for 
realisation of the amount of cost, as, 
obviously the cost had not been awarded 
by the High Court under the Code. The 
proceeding for contempt of court is of 
a very special nature and for the matter 
of awarding cost it was not necessary for 
the High Court to take recourse to any 
special provision under the Code nor 
could it do so. We are, therefore, of the 
opinion that although in the order dated 
11.3.1960 it was directed that the warrant 
should be prepared and sent to the 
Collector of Patna for execution and 
realisation of the amount of cost in terms 
of section 386(1) (b) of the Code, which 
section in terms, even with the aid of 
section 547 of the Code, may not apply, 
what was meant to be directed was that 
factually the Collector of Patna may 
proceed to realise by execution in ac- 
cordance with the procedure prescribed 
under Section 386 (1) fij) of the 

Code. It is a well-established prin- 
ciple of law that if the Court has got 
an inherent power to make an order, it 
has got the inherent power to execute 
and enforce it also in the manner and 
way it thinks fit and proper. That being 
so. direction by this comrt to prepare the 
warrant and send it to the Collector of 
Patna for execution and realisation of 
the amount of cost by following the pro- 
cedure provided under Section 386(l)(b) 
of the Code is perfectly legal and 
justified. In pursuance of that direction 
the Collector of Patna has levied the 
execution case against the appellant as 
appears from the execution petition filed 
in the execution court. It is open to the 
High Court to adopt the mode prescribed 
under section 386 (1) (b) of the Code for 
realisation of the amount of cost. In our 
opinion, therefore, the point raised on 
behalf of the appellant has no substance 
and must be rejected. 

6. It was contended on behalf of the 
appellant by Mr. S. C. . Ghose that the 
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procedure prescribed in the Code Is not 
applicable to a proceeding for cont^pt. 
In this regard reliance was placed upon 
certain passages occurring in the judg- 
ment of the Special Bench in the matter 
of Basanta Chandra Ghosh, AIR 1960 
Patna 430 and the decisions of the 
Supreme Coxut inSukhdev Singh v. Hon’ 
ble C.J,S. Teja Singh, AIR 1954 SC 186 
and Mrs. V. G. Paterson v. O. V. Forbes 
(AIR 1963 S. C. 692), In the Mat- 
ter of Basanta Chandra Ghosh, AIR 1960 
Pat 430 at p. 437, column 1, it has been 
said: 

", it has been repeatedly laid 

down that a proceetUng in contempt is a 
quasi criminal proceeding and the Code 
of Criminal Procedure does not apply ...” 
Oim attention was drawn to a passage 
occurring in column 2 at page 440 whldi 
is a quotation from the j^udgment of the 
Supreme Court in Sukhoev Singh’s case 
AIR 1954 SC 186. We would better 
quote that passage from the decision of 
the Supreme Court itself. At page 190, 
column I, Bose J., who delivered the 
judgment on behalf of the Court, said:- 

"We hold, therefore, that the Code of 
Criminal Procedure does not apply in 
roatters of contempt triable by the High 
Court The High Court can deal v^th it 
BUipmarilv and adopt its own procedure”. 
The passage jv^ extracted rather supports 
the view which we have expressed above. 
In the case of Mrs. V. G. Paterson AIR 1963 
S. C 692 the question canvassed before the 
Supreme Court was whether the property 
in question attached in a process i^ed 
against a contemner who had absconded 
W following the procedure under sections 
87 and 88 of the Code, could be available 
and be at the disposal of the State Govern- 
ment under sub-section (7) of section 88 of 
the Code. The case was chiefly decided 
on the particular facts of the appeal before 
the Supreme Court, but, that apart, the 
question as to whether the Court had the 
TOwer of arrest and of attaching the al- 
leged contemner's property in an attempt 
to secure his presence, was left open, as 
would appear from paragraph 19, column 
1 at page 697 of the report. Das Gupta. J., 
who delivered the Judgment on behalf of 
the Court, stated in paragraph 18: — 

'Tt seems to us that the Chief Court as 
a court of record had the right to punish 
persons for contempt and lor the proper 
exercise of that power it will have all 
other powers necessary and incidental to 
it.” / 

In the 19th paragraph it was further 
said, to which our attention was drawn by 
learned counsel lor the appellant, that — 

** The right of the Govemment 

to have any control over the attadied 
property dove’s from the provisions of S. 83 
of the Criminal Procedure Code. As no 
a^ttachment could legally be made under 
S. 88, Criminal Procedure Code. In any 


proceeding for contempt, the provisions of 
S. 88(7) of the Code of Critninal Proce- 
dure, under which the property under at- 
tachment shall be at the dis^sal of the 
State Govemment, if the proclaimed person 
does not appear within toe time prescrib- 
ed in the proclamation cannot come into 
operation.” 

It is true, that while prescrihing its own 
procedure In a proceeding for con- 
tempt or adopting Its own procedure 
in exercise of toe inherent power for 
enforcement of its orders passed in that 

E roceeding. the court cannot legislate and 
1 terms, adopt the procedure prescribed 
under the Code. Factually it can adopt 
some of the procedures prescribed there. 
The procedure adopted in exerdse of the 
inherent powers or while prescribing its 
own mode of execution, toe court may 
adopt the identical procedure, yet In terms, 
the section of toe Code will not apply and 
all inddenta of that procedure will not 
come into operation. The observations of 
the Supreme Court appreciated in that 
light, if we may say so with respect, 
clearly brings about the ratio deddendi of 
toe Supreme Court decision and instead 
of helidng the appellant lends support to 
the view expressed by us, 

7. We, therefore, hold that toe execu- 
tion leviM by the Collector of Patna for 
realisation of the amount of cost of Hs. 
500/- from the appellant is manifestly 
legal and justified and it cannot fail on 
either of the grounds urged on behalf of 
the appellants. In this connection we may 
also refer to a Bench decision of the 
AUahabad High Court in Bmpeior v. S. 
M. Wahid UlJah Ashrari, AIR 1935 All 
1013 on which reliance was placed for the 
Tespondent by the learned Standing Colm- 
ey The Bench of the Allahabad High 
Court also observed that costs awarded 
in a proceeding for contempt could be 
dirwrted to be recovered In exerdse of toe 
Inherent jurisdiction of the Court. 

8. In toe re^t, we dismiss the appeal, 
but in the drcum-stances we shall make no 
order as to costs. 

VGW/D.V.C, Appeal dismissed. 
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Misc. JudL Case No. 38 of 1968. D/- 
14-5-1968. 

Constitution cf India, Art. 215 — Dis- 
obedience of orders of High Court by 
State — Even State is guilty of contempt 
— Fact that wrong legal advise rcs^ted 
In disobedience does not affect the liabi- 
Rty. 
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Even the State is subject to the jur^- 
diction of the court in the matter of in- 
junction and the State and its officers are 
guilty of contempt in case of disobedience 
and violation of the order of injunction, 
so long as it exists. It would not affect 
the liability of the State even if it had 
acted on a wrong legal advice. 
may be considered while determining the 
question of punishment which is to be 
meted out. Where an apology is offered, 
the question as to whether the apology 
offered in a particular case is a genuine 
one, has to be considered on the circum- 
stances of each particular case, and there 
ran be no hard and fast rule aboirt it. 
Where the State of Bihar had offered an 
unqualified apology even in the petition 
showing cause the apology offered was 
accepted. 


Held on facts that the apology by the 
State was genuine, imqualified and State 
having taken steps to correct its action, 
apology was accepted and properhes were 
not attached under O. 39, R. 2(3), Ciwl 
P C but the State was ordered imder o. 
151, Civa P. C. to cancel the lease g^t- 
ed by it in violation of 
Court. AIR 1937 Cal 601. Rd om MR 1961 
SC 221, Dist AIR 1961 Pat 1 
Nae 407 Rel (Paras 16, 20 and 24) 

Cafes Referred; Chronological Paras 

(1963) AIR 1963 Ra] 3 (V 50) -^R 
(1961) 11 Raj 957, Magna v. Rustam 
(1961) AIR 1961 SC 221 (V 48)- 
^ (1961) 1 SCR 728, State of Bihar 
V. Rani Sonabati Kumari 
(1961) AIR 1961 Pat 1 

(1) Cii LJ 134, Bhola Nath, In the 

matter of ...r- 

(1956) AIR 1956 Pat 4^ (V 43). 

State of Bihar v. Usha 22, 23 

(1940) AIR 1940 Nag 407 ^ 27)- 
1940 Nag LJ 425, Sub-J., First Class 
Hoshangabad v. Jawahar Lai Kam- 

(1937) AIR 1937 Cal 601 (V 24), ^ 

India Sugar Mills Ltd, v. Sundar 

(192™)^ArR 1922 Pat 382 (V 9)=ILR 
1 Pat 662, Maharai Bahadur Smgh 
V. A. H. Forbes . 

A. C. Mitra, for Petitioner; Bairang 
Sahay, Govt. Advocate, for Opposite 
Party* 

TARKESHWAR NATH, J.:— JMs is an 
application under Article 215 of the C^- 
stitution of India read with Order 39, Rme 
2(3) of the Code of Civil Pro cedme for 
committing the State of Bihar (the sole 
opposite Party) for contempt of C^uit for 
violating and committmg a breach of ^ 
order dated 7-4-1965 passed by this Court 
in Miscellaneous Appeal No. 78 of 1964. 

2. The facts giving rise to the present 
application are these. On 30-9-1933 the 
petitioner purchased an estate kno^ as 
Kuchwar Mahal in the district of Shana- 
bad comprising an area of 26,592 bighas and 
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16 


21 


odd (about 16.620 acres) and he came in 
possession thereof. He quarried limestone 
in that Mahal since his purchase. There 
were deposits of iron pyrites, limestone 
and other minerals in that MahaL The 
petitioner carried on his business in the 
name of Kuchwar Lime and Stone Co. in 
the said MahaL On 2-4-1940 he gave 
notice to the Government imder Section 14 
of the Mines Act, 1923 about the opening 
of pyrites mines in the said Mahal, com- 
monly known as Amjhor pyrites Mines. 
Thereafter, the petitioner continued 
quarrying limestone and developing the 
pyrites after spending several lacs of 
rupees, and he was especially encouraged 
to do so by the Government of India. By 
notification No. 1406/LR/ZAN dated 27-10- 
1953 which was published in Bihar Gazette 
on 2-12-1953, the said Kuchwar Mahal 
vested in the Government of Bihar under 
the provisions of the Bihar Land Reforms 
Act, 1950, and on 25-1-1954 the estate was 
handed over to the State, excepting mines, 
minerals, dhowrahs, quarters, offices, etc. 


The petitioner continued in possession of 
the entire estate in respect of the mines 
and minerals. On 5-2-1954 and 24-5-1954 
the petitioner ffied petitions before the 
Collector of Shahabad for formal execu- 
tion of the leases in respect of the afore- 
said minerals in 16.620 acres _ of land 
according to Section 9 of the Bihar Land 
Reforms Act. The Additional Collector of 
Shahabad recommended by his Memo No. 
Mines 145 dated 2-4-1956 to the Commis- 
sioner of Patna Division for the grant of 
a mining lease of Limestones to the peti- 
tioner for an area of 1248.31 acres. The 
State, however, recognised the petitioner 
as its statutory lessee in respect of only 
2.26 acres for iron pyrites and 118.06 acres 
only for limestone on certain terms and 
conditions by letter No. Llines 781 dated 
30-12-1959. 


3. The petitioner came to know that 
the State of Bihar was inclined to grant a 
lease of the pyrites to the Pyrites and 
Chemicals Development Co. Ltd., and 
hence he filed Title Suit No. 95 of 1963 on 
15-7-1963 in the court of Subordinate 
Judge, Sasaram against the said Company 
and the State of Bihar for a declaration 
of his title in respect of the said mines 
and minerals over the entire area of 
Kuchwar Mahal, and he made a prayer for 
a permanent injunction restraining the 
State of Bihar from granting a lease to 
the said Company. Meanwhile, a Mmes 
Tribunal was appointed at Gaya on 17-8- 
1960 under Section 12 of the Bihar Lmd 
Reforms Act, 1950. The petitioner filed 
an application in the said title suit for a 
temporary injunction restraiiMg the de- 
fendants from interfering with the rights 
of the petitioner in respect of the mu^s 
and minerals in the entire suit property 
known as Kuchwar Mahffi bearmg taua 
No. 10742, and he made a prayer for 
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restralnluB the defendants from carryi^ 
on any mining operation whatsoever in 
the said property and for restraining de- 
fendant No. 1 from granting any lease in 
respert of tiiat property. 

The State of Bihar (defendant no. 1) 
objected to the grant of an injunction. 
The Subordinate Judge dismissed the said 
application on 14-12-1963, although he held 
that the petitioner had a prima facie 
case. Being aggrieved by the said order, 
the petitioner ^ed Miscellaneous Appeal 
78 of 1954 in this Court. The petitioner 
filed an application in that appeal for In- 
junction against the State of Bihat and 
on 20-11-1964 an order (a copy of whidli 
is Annexure A) was passed restraining 
the State of Bihar from granting any 
further lease or permit o^er than the 
one with respondent No, 2 which had 
already been grant^ in respect of the 
property in dispute. 


4. On 7-4-1965 this Court allowed 
Miscellaneous Appeal No. 73 of 1964 on 
certain terms. A copy of the Judgment 
of that Miscellaneous Appeal Is Annexure 
B, and the specific direction given in that 
judgment, which is relevant for the pre- 
sent purpose, was as follows; 

•'Until the disposal of the suit, the 
State of Bihar shall not grant any lease 
or permit In respect of the Ume^ne 
quarries in favour of any person or body 
of persons.” 

5. The State of Bihar had referred the 
dispute between the parties to the afore- 
said Mines Tribunal, Gaya (Mlscellaneoua 
Case No. 64 of 1963). and the dispute was 
as to the area which should be deemed 
to have been leased to the petitioner 
under Section 9 of the Bihar Land 
Reforms Act. The petitioner took a pre- 
liminary objection that the said Tribunal 
had no jurisdiction to decide that point 
but that objection was overruled on 23- 
2-1965. The petitioner then filed an ap- 
plication (a W. J. C 178 of 1965) in 
this Court under Articles 226 and 227 of 
the Constitution of India and further 
proceeding before the Tribunal was stay- 
ed pending the disposal of the said ap- 
plication. 

6. The Pyrites and Chemical Develoiv 
ment Co. Ltd. (defendant No. 2) filed an 
application in the said title suit for de- 
ciding at first a question of law as to 
whether the Court had jurisdiction to 
detenrune the extent of area leased out 
to the plaintiff petitioner or whether that 
matter was within the exclusive jurisdic- 
tion of the Mines Tribunal, Gaya. The 
learned Subordinate Judge rejected the 
prayer of defendant No. 2 on 27-8-1965 
cn the ground that the suit could not be 
heard piecemeal Being aggrieved by the 
said order, defendant No. 2 filed Civil 
Reviaon No. 650 of 1965 in this Court 
and that case was admitted and further 
proceedings stayed In the said title suit. 


7. This Court dismissed the writ ap- 
plication (C.W.J.a 178 of 1965) on 31-8- 
1966, holding that the Mines Tribunal 
had the exclusive jurisdiction to decide 
the question about the areas deemed to 
have been leased and that the Civil Court 
had no jurisdiction to decide that ques- 
tion, On the same day this Court allowed 
the aforesaid Civil Revision and direct- 
ed the Additional Subordinate Judge to 
decide the preliminary issue rais^ by 
defendant No. 2. 

8. The petitioner filed an application 
for leave to appeal to the Supreme 
CotJrt against the order dismissing the 
writ application, and leave was granted 
by this Court on 5-10-1966 in S, C. A. 
No, 182 of 1966, but the prayer for stay 
was refused. The petitioner filed an- 
other application for leave to appeal to 
the Supreme Court against the order 
passed in the Civil Revision, and the 
application was registered as S. C. A. 181 
of 1966. Certificate of appeal to the 
Supreme Court was granted by this 
Court and further proce^ings In the said 
title suit were stayed till the disposal' of 
the Supreme Court Appeal. In this man- 
ner both the appeals were pending In the 
Supreme Court for disposal 

9. The petitioner leamt that Kalyan- 
pur Lime and Cement Works Ltd. had ap- 
plied for lease of some lands in Kuchwar 
Mahal for quarrying Limestone and he got 
this information when his nephew met 
the Minister, Mines P. W. Govern- 
ment of Bihar in this connection. 

10. The petitioner came to learn on 
14-3-1968 from the newspaper 'Indian 
Nation’ that the Shoshlt Dal Govern- 
ment had notified in the extraordinary 
Issue of the Bihar Gazette dated 12-3- 
1968 the allegations against the former 
Chief Minister, Mr. Mahamaya Prasad 
Sinha and 13 former hlinisters of the 
United Front Government. It was pu^ 
lished in the morning edition of 'Indian 
Nation’ dated 13-3-1968 that charge No. 
6 against the former Minister of Mines 
and P. W. D. was that the Coimcil of 
Ministers in their meeting held on 13-12- 
1966 approved the proposal for grant of 
mining lease for limestone over 272.94 
acres in village Kuchwar, district Shaha- 
bad in favour of Messrs. Kalyanpur T.fm a 
and Cement Works Ltd. 

It was further published In that paper 
that the Law Department and the Addi- 
tional (Standing) Counsel, Patna High 
Court advised that there was no legM 
bar for executing the lease deed and 
that in case the land or any part there- 
of was found ultimately by the Court 
to have been leased on account of the 
provisions of Section 9 of the Bihar Land 
Reforms Act, 1950 to Shri S, G. Bose, 
then the lease granted to Messrs. Kalyan- 
pur lime and Cement Works Ltd, shall 
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st^d modified or cancelled as the case 
might be and then the latter shall with- 
draw from such area as may be found to 
have been leased to Shri S. G. Bose 
under Section 9. Having read this publi- 
cation, the petitioner learnt that lease 
had been granted for limestone in res- 
pect of 272.94 acres in village Kuchwar 
to Messrs. Kalyanpur Lime and Cement 
Works Ltd., but it was in violation of 
the order passed in Miscellaneous Appeal 
No. 78 of 1964. In these circumstances, 
the petitioner alleged that the opposite 
party (State of Bihar) had deliberately 
and wilfully violated the order of in- 
junction passed on 7-4-1965. This appli- 
cation was filed on 26-3-1968, and it was . 
admitted on the following day, the rule 
Ijeing returnable within a fortnight 

11. This application came up for hear- 
ing on 17-4-1968, but still then the oppo- 
site party had not shown cause. The 
learned Government Advocate, however, 
made a prayer for a week’s tiine to find 
out the correctness or otherwise of the 
allegations made in this application, and 
hence the hearing was adjourned for a 
week. 

12. On 25-4-1968 the opposite party 
filed an application showing cause, and it 
has been clearly admitted that the State 
Government issued order No, 8520 dated 
19-12-1966 to the Collector of Shahabad 
sanctioning the mining lease to Kalyan- 
pur Lime and Cement Works Ltd. for 
limestone over an area of 272.94 acres in 
Kuchwar and thereafter on 21-3-1968 the 
lease in favour of Kalyanpur Lime and 
Cement Works Ltd. for limestone was 
executed in respect of 165.65 acres only, 
inasmuch as the remaining area out of 
272.94 acres overlapped the area _ of 
Kuchwar Limestone Co. Ltd. and Pyrites 
& Chemical Development Co. Ltd. The 
justification, according to the opposite 
party for the granting of the s^d lease 
in violation of the order of this Court 
dated 7-4-1965 in Miscellaneous Appeal 
No. 78 of 1964 is that the learned Addi- 
tional Standing Counsel had advised as 
follows: 

"The injunction order contained in 
paragraph 2 of the judgment of Hon’ble 
Ramratna Singh and Hon’ble Bahadur JJ. 
dated the 7th April 1965 in Appeal from 
Original Order No. 78 of 1964 is no 
longer operative after the judgment in 
C. W. J. C. No. 178 of 1965 dated 31-8-65 
of Hon’ble Chief Justice and Hon’ble 
Sahai, J. Sri Subodh Gopal Bose has, 
however, filed appeal to Supreme Court 
against the said judgment in C. W. J. C. 
178 of 1965 and he had also prayed in 
SCA No. 182/66 for staying the opera- 
tion of tiie said judgment, but Hon’fale 
the Chief Justice and Hon’ble Bahadur 
J. refused his prayer for stay. Therefore 
the said injunction order is no longer 
operative.” 


13. It has been fuilher stated in the 
show cause petition that the State Gov- 
eriment had re-examined the position 
md had come to the conclusion that the 
legal advice was the result of confusion 
and tte State Government was misled in 
sanctioning and granting the mining lease 
for limestone in favour of Kalyanpur 
Lime and Cement Works Ltd. and the 
State of Bihar deeply regretted that the 
order of injunction passed by this Court 
could not be respected. After discovering 
the mistake, the State Government had 
issued order No. 2103 dated 20-4-1968 to 
the District Magistrate, Shahabad asking 
him to direct Kalyanpur Lime and 
Cement Works Ltd. to refrain from 
carrying on mining operation in the 
area covered by the lease granted to 
them until further instructions, and a 
copy of the said order has been marked 
as Annexure The State of Bihar has 
offered _ unqualified apology for the con- 
travention of the order of injimction 
and has stated that the violation was not 
intentionaL 

14. The petitioner filed a supplement- 
ary affidavit on 20-4-1968 stating that 
the lease in favour of Kalyanpur Lhne 
and Cement Works Ltd. was registered 
on 22-3-1968 and the subject-matter of 
Title Suit No. 95 of 1963 was the whole 
of Kuchwar Mahal without any excep- 
tion. The position, according to the sub- 
stantive petition of the petitioner and the 
show cause petition of the opposite party 
can be briefly summarised in the follow- 
ing manner. The suit instituted by the 
petitioner in respect of the entire area in 
Kuchwar Mahal is stiU pending in the 
court of the Subordinate Judge at Sasa- 
ram. The order passed by the Division 
Bench (Ramratna Singh and Bahadur JJ.) 
on 7-4-1965 in Miscellaneous Appeal No. 
78 of 1964 restraining the State of Bihar 
from granting any lease or permit in 
respect of the limestone quarries in favour 
of any person or body of persons mrtil 
the disposal of the suit is still in force 
and operative. 

The State of Bihar has admittedly 
granted lease in favour of Kalyanpur 
Lime and Cement Works Ltd. on 21-3- 
1968 in respect of 165.65 acres and has 
thus violated the order of injunction. 
The substantial question for considera- 
tion is as to whether there was any justi- 
fication for the said violating and what 
steps, if any, should be taken to undo 
the wrong already done fay the opposite 
party, so that there wiU be no further 
prejudice to the petitioner. 

15. Learned coxmsel for the petitioner 
submitted that the State of Bihar (oppo- 
site party) did not take the least care 
and precaution before the granting of the 
lease in favour of Kalyanpur Lime and 
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Cement Works Ltd., particularly when 
the order of this Court was dear and 
definite that the State of Bihar shall not 
grant any lease or permit in respect of 
the lime^ne quarries until the disposal 
of the title suit He contended that this 
order could not in any way be the sub- 
ject-matter of scrutiny in tiie writ appli- 
cation (C W. J. C. No, 178 of 1965) and 
it coxild not be Ignored until it was modi- 
fied or reversed by a corn! superior to 
the High Court He pressed that in the 
circumstances of the present case the 
violation of the said order by the State 
of Bihar was deliberate and wilful On 
the other hand, the learned Government 
Advocate pointed out that the authorities 
had acted on the opinion given by the 
learned Additional Standhig Counsd 
and they had to depend on the advice 
given to them by the said counseL If 
appears from paragraph 3 of the show 
cause petition itself that in Civil Revi- 
sion No, 650 of 1965 thiq Court had pass- 
ed an order directing the learned Sub- 
ordinate Judge to decide the preliminary 
issue about the maintainabill^ of Title 
Suit No. 95 of 1963. 

There is thus no doubt that the suit 
was still pending for disposal, and the 
order restraining the State of Bihar 
from granting a lease was In force till 
the disposal of the suit The question in 
the writ application (C. W. J. C. No. 178 
of 1965) was as to whether the Mines 
TribUMl had jurisdiction to determine 
the area deemed to have been leased to 
the petitioner. The position thus is that 
the order of Injunction passed In Mis- 
cellaneoxis Appeal No. 78 of 1964 remain- 
ed efiective in s^te of the order passed 
either on the writ application or in 
Civil Revision No. 650 of 1965. This being 
so. It is diffi wdt to appreciate the opinion 
given that the said injunction order was 
no longer operative after the judgment 
in a W. J. C. No. 178 of 1965. The s^d 
opinion must be held to be superficial, 
and true scope of the various orders 
was oot at all ccsisidered and amrecdat- 
e<i There was no appeal before the 
Supreme Court by the State of B ih a r 
against the order dated 7^-1965 passed 
in Miscellaneous Appeal No, 78 of 1964 
and thus there was absolutely no justi- 
fication for giving an opimon that the 
said order was “no longer operative”. 

A careful analysis of the facts and dr- 
cumstances of the various cases would 
have made the position quite clear, and 
it must be observed that when the State 
Government referred the matter to its 
legal adviser for opinion about the grant- 
ing of the lease to Kalyanpur Lime and 
Craent Works Ltd. It did not receive 
the proper attention of the said legal 
adviser and he failed to appreciate the 
effect of the order of injunction dat^ 
7-4-1065, 


16. The order of injtmction restrain- 
ing the State of Bihar from granting any 
lease or permit had to be strictly carried 
out and every diligence ought to have 
been exercised to obey it to the letter, 
and the State of Bihar could neither dis- 
r^ard it nor treat it as a nullity. Even 
the State is subject to the jurisdiction of 
the Court in the matter of injunction and 
the State and its officers are liable for 
contempt in case of disobedience and 
violation of the order of injunction. The 
State of Bihar not having obeyed the 
said order to its letter so long as it exist- 
ed Is undoubtedly guilty for the viola- 
tion of the said order. In the present 
case, however. It is quite clear that the 
State of Bihar acted according to the ad- 
vice of the learned Additional Standing 
Counsel. But it would not affect the 
liability of the State of Bihar. -The fact 
that the State of Bihar granted the lease 
on the advice given to it may be con- 
ddered while determining the question 
of punishment which is to be meted out 
Id the matter of AH India Sugar hlills 
Ltd. V. Sundar Singh, AIR 1937 Cal 601, 
one of the defences was that Sardar 
Sunder Singh was advised by his lawyers 
that the order restraining him from pro- 
ceeding with certain criminal proceedings 
in Punjab was not effective and need not 
be obeyed. Ameer All J.. dealing with 
this drfence, observed as follows 

•'With regard to the defences, in my 
opinion, the iact that the respondent 
acted upon the advice and (I shall for this 
purpose assume be did) Is not a defenca 
He takes the risk. It may affect the ques- 
tion of punishment but not of liability. 
I can find no authority for the proposi- 
tion that because the defendant is advised 
or thinks that the order is wrong In law 
and that be Is justified la disobeying it.” 

17. On a review of the facts and dr- 
cumstances of this case; I have no hesi- 
tation in holding that the State of Bihar 
is liable for the violation of the order of 
injunction dated 7-4-1965. 

18. The learned Government Advocate 
referred to the letter dated 20-4-1963 
CAnaexure A) sent by the Deputy Secre- 
tary to the Government of Bihar, Depart- 
ment of Mines and Geology, to the Dis- 
trict Magistrate of Shahabad astHnp r him 
to bring aR the facts to the notice of 
Messrs. Kalyanpur Lime and Pi^nen t 
Works Ltd. and request them to refrain 
from carrying on mining operations In 
the area covered by the lease granted to 
them until further instructions. The 
Deputy Secretary has further mentioned 
that necessary steps were being taken 
for having the orders of injunction vacat- 
ed as early as possible. 

It is diffiotit to appreciate as to what 
steps the State of Bihar would take for 
tetUng that order vacate^ inasmuch as 
the time for fiUny; an app^ against 
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order expired in the year 1965. Moreover, 
this request alone to Messrs. Kalyanpur 
Lime and Cement Works Ltd. to refrain 
from carrying on mining operation is not 
at all sufficient to be of any use to the 
petitioner. Even iE the said Limited Com- 
pany abstains from carrying on minmg 
operations in the said area, it does not 
mean that the petitioner would be al- 
lowed to carry on those operations m 
that area. The' case of the petitioner was 
that he had the right to the minerffis m 
the area (16.620 acres) of Kuchwar 
Mahal and, in fact, he was carrymg on 
Tnining operation in the entire area, lay 
the granting of the lease a senous pre- 
judice has been called and Messrs. 
Kalyanpur lime and Cement Works 
has become a full-fledged lessee of the 
State of Bihar. 

19. Learned counsel for the petitioner 
submitted that on account of commtog 
the breach of the said order of miunc- 
tion this Court should attach the pro- 
perties of the State of Bih^ accorffing 
to the provisions of Order 39, Rule 
of ffie Code of Civil P^°f£^f-Bma7v 
done in the case of 221 

Rani Sonabati Kuman. ^R 1961 SC ^ 
In that case, however, there f 

195o“ 4^ g'S'S 

SriS‘toi5^S<,rwipendi„fi before the 

u?'^'the“iSrSov^S^St 

Court, because for py 

Eidered it wrong, their induct deserrcs 

Sier^Sfit 

eeendhms to be 

SSTb^a^^ IraSk^vowal of the . error 

Ke ^ae of Jhe h^- 
ing before us, there was no trace oi any 
such attitude.” 

Ultimately, the appe^ 

Bihar was dismissed by their ^rdshms. 

In the present case, of 

the legal advice on wffich ffie State ot 

Bihar acted and that has be^ B^i^s 
stated in the show cai^e petition. B^mes 
this, the State of Bihar has deeply 
regretted for the violation of the order 
of mjunction and has oftoed ite 
fled apology for the contravention of the 


said order of injunction. This expression 
of regret flnds place in the show cause 
petition itself, and it was reiterated by 
the learned Government Advocate_ even 
from the earliest stage of the hearing of 
the present application. In fact, he ten- 
dered imqualified apology on behalf of 
the State of Bihar even on the day the 
show cause petition was filed through 
him. 

20. Learned counsel for the petitioner 
referred to the decision In the matter of 
Bhola Nath Choudhary Contemner, AIR 
1961 Pat 1 and submitted that unless the 
apology indicated real contriteness and a 
penitent heart, the apology should_ not be 
accepted. Reference in that decision was 
made to the observations of Vivian Bose, 
J. (as he then was) in Sub-Judge, First 
Class, Hoshangabad v. Jawahar Lai Ram- 
chand, AIR 1940 Nag 407. His Lordship 
expressed himsplf as follows: 

"An apology is not a weapon of de- 
fence forged to purge the guilty of their 
offences. It is not an additional insult to 
be hurled at the heads of those who 
have been wronged. It is intended to be 
evidence of real contriteness the maffiy 
consciousness of a wrong done, of an iu- 
jury inflicted, and the earnest desire to 
make such reparation as lies in _ the 
wrong-doer’s power. Only then is it 
of any avail in a court of justice. But 
before it can have that effect, it should 
be tendered at the earliest possible stage, 
not the latest, and even if wisdom dawns 
only at the appellate stage the apology 
should be tendered unreservedly and un- 
conditionally before the arguments begm 
and before the person tendering the 
apology discovers that he has a "'veak 
case and before the Judge (when .ibat 
happens, as it did here) has lum- 
cated the trend of his mmd_. Un- 
less that is done, not only is the 
tendered apology robbed of ^ grace 
but it ceases to be an apology; it 
ceases to be the full, frank manly conms- 
‘^on of a wronfi done which it is mtendeu 
to be.” 

The question, however, as to whether] 
the apology offered in a particular case 
is a genuine one, has to be coshered on 
the circumstances of each particular case, 
and there can be no hard and fart rale 
about it. I have already indicated that 
the State of Bihar offered an unquah-' 
tied apology even in the show cai^e peti- 
tion, ^d ffie learned Government Advo-, 
cate representing the State of Bffi^ 
adopted the same altitude. I would th^ 
accept the apolo^ 

step is to be taken against Ihe State of 
Bihar (opposite party). But it b® 

mulcted with_ costs of the Pres«it apph 
cation which is assessed at Rs. 200/- pay 
able to the petitioner. 
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21. The petitioner filed an application 
under Section 151 of the Code of Civil 
Procedure on 25-4-1968 for a direction 
to the State of Bihar to cancel the afore- 
said lease granted to Kalyanpur Lime 
and Cement Works Ltd. alleging that on 
29th and 30th March, 1968 the said limit- 
ed Company wanted to take forcible pos- 
se.®sion by erecting pillars repeatedly 
which were demohshed by the men of the 
petitioner and on that occasion serious 
consequences were averted. Thereafter, 
the said limited Company again began to 
disturb forably the possession of the peti- 
tioner on 20-4-1968 by bringing a large 
number of men and the said concern 
began to clear the land for the purpose 
of mining. There was a great apprehen- 
sion of breach of the peace, but it was 
averted. Learned counsel for the peti- 
tioner submitted that it was a fit case in 
which the State of Bihar should cancel 
the lease In order to bring back the 
parties to the same position which they 
occupied prior to the granting of the 
lease, and an order to this effect could 
very well be made under Section 151 of 
the Code. In support of It. he referred 
to Maharaj Bahadur Singh v. A. H. For- 
bes, AIR 1922 Pat 38Z The petitioner 
there had instituted a suit against the 
decree holder, claiming a certain property 
as his own and, as a preliminary measure 
In that suit, he had asked for an Interim 
injunction restraining the decree holder 
from selling that property. 

The Subordinate Judge had granted a 
temporary injunction restrairdng the 
decree holder from selling that properly. 
Later on. an application was made before 
the District Judge In execution praying 
that the order for the sale of the pro- 
perty should be suspended in consequence 
of the interim injunction made by the 
Subordinate Judge. The District Judge 
had before him the order of the Subordi- 
nate Judge granting the injunction and 
the order of the High Court in so far as 
its terms went might be taken as being 
an order in the nature of a direction to 
sell the property upon a particular day 
and being uncertain as to which of these 
two orders he ought to obey, he refused 
to stay the sale of the property. This Court 
passed an order declaring that the sale 
which took place on the 11th Nov. should 
be set aside and treated as of no effect, 
as it took the view that the Court was 
bound to see that the order of the Court 
granting the injunction had been carried 
out and the parties against whom the In- 
junction had been granted should not 
•gain any advantage by reason of having 
acted in a way entirely contrary to that 
order. In that case, however, the question 
arose between the decree holder and the 
judgment debtor petitioner and a third 
party did not come in the pictime. 


22. Learned counsel for the petitioner 
relied on State of Bihar v. Usha Devi 
AIR 1956 Pat 455. The petitioner there 
had taken possession of a plot in dispute 
m ^ite of an order of Injunction pass^ 
during the pendency of a suit concerning 
toe same and hence an order was passed 
directing the delivery of possession of 
tMt plot to the petitioner and it was 
wld that in the circumstances like those 

Court had got inherent jurisdiction 
to do what had been done in that case 
by the Munsif on the facts found by him. 
The application In revision agaiii^ the 
o^cr of the Munsif was digmiggpH There 
also the question arose between the 
parties to the suit 

23. Lastly, learned counsel referred 
to Magna v. Rustam, AIR 1963 Raj 3. 
Jagat Narayan, J.. relied on the dedsloa 
of this Court in AIR 1056 Pat 455 and 
otoerved that the imposing of penalty on 
toe party guilty of disobedience did not 
provide relief to the party In whose 
favour the order of temporary Injunc- 
tion was passed. The object of such as 
order was to safeguard the rights of a 
party against a threatened Invarion by 
toe other party, and that If In disobe- 
menw of the orfer of Injunction su^ 
rights were Invaded during the pendency 
of the suit, relief could only be granted 
to the aggrieved party by Invoking the 
Inherent power of the Court under sec- 
tion 151 .of the Code of Civil Procedure. 

Government Advocate, 
on the other hand, submitted that the 
cancellation of the lease would not Im- 

g rove the situation Inasmuch as M/a 
alyanpur Lime and Cement Works Ltd. 
would not be party to the deed of can- 
wllatlon. On the 26th of Aprti, 1968 the 
hearing of this case was adjourned at the 
instance of the learned Govenunent Ad- 
vocate inasmuch as he wanted to ascer- 
tain as to whether the said limited com- 
pany would be prepared to stay their 
hands not work out the quarries on 
the basis of the lease granted in their 
favour. This application was then again 
heard on the 2nd of May, 1968 and the 
learned Government Advocate produced 
the letter dated 30-4-1963 of the Addi- 
tional Secretary to the Government of 
Bihar, Department of Mines & Geology 
for^rdmg an undertaking dated 29th 
April. 1968 given by the Director on 
whalf of the said limited company that 
the company would not carry on any 
mining operation In the area covered 
uirter the lease dated 21-3-1963 until 
further Instructions of the Government. 
The Director has further indicated In that 
undertaking that possession of the said 
area was ^eady given to the company 
Department. Arrah. No 
affida^dt has been filed on behalf of the 
State of Bihar stating that the said 
undertaking was given by the said com- 
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pany through its Director and thus it 
is not possible to take it into account. But 
apart from it, there is no mention at au 
in this imdertaking that the said limited 
concern would allow the petiUoner to 
carry on the mining operation m me 
Kuchwal MahaL The assertion on the 
other hand, is that possession had been 
delivered to the said limited concera. 

If it is so, it will be difficult for the peti- 
tioner to carry on any mining operation 
in the area specified in the lease granted 
to the said -limited company. 

The position can be visualised in this 
manner. M/s. Kalyanpur Lme & Ceme^ 

Works Ltd. has already got a lease from 
the State of Bihar whereas there is none 
in favour of the petitioner so far and 
in the event of the petitioner gou^ upon 
tile said land chances of obstoction 
being offered on behalf of the said l^t-. 
ed company cannot be niled out. Even 
the authorities who have to mamtam 
law Sd o"der will fmd tot tha a a.d 

KfsSI'S bS wharSs'tSe ped- 
ttonar to no docum»t to 

case In such a situation the said hmited 

concern would try to ^°en 

session, if possession has already oe 
t^en and it will be in an advantageous 
' Sitior? ^.Xrefore. of the view.^t 
ti; would be in the ends of justice to direct 
tVio State of Bihar to cancel ffie le^e 
S%u 2 tion mid unless this is done fte 
breach already committed, wll contoue. 

Leamld counsel for the State pomted 

out that in the event .^'=^A^°ce Ite 
limited concern might eniorce 

right against the State of Bihar on ffie 
bari^ of the lease ?f 

that cannot be helped and *eStge ot 

Bihar itself is in 

situation like this and 
an extremely embarrassmg position. 

The Court can very weU 
inherent power under Section IM, 

Civil Procedure Code m a case ^^e ti^ 
otherwise not only ffi this m offim 
cases as weU a par^ having, co^tt^ 
a breach of an order of mjunction by 
executing either a sale deed or ^y 
Xr deld might urge that the de^ had 
been already executed m favour of the 
third party and the Court shoffid accept 
the ap^ology and pass 
Order XXXIX Hule 2(4), 

Procedure provides that po attechment 
under this rule shall remam in 
more than one year, at the end o 
time, if the disobedience or breach con- 
tinues. the property ^^^‘^^‘^+i,“^Court 
sold, and out of the proceeds ffie Court 
may award such compensation as iw 
thinks fit, and shall P^y the bal^c^ti 
any, to the party entitled thereto. This 
rule contemplates that if the breach con- 
tinues the property attached may be 
sold. In the present case I have not 
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passed any order for the attachment 
Therefore, the question of sale does 
not arise, but the scheme of this 
provision is that in case of continuance 
of the breach for more than one year, 
the Court may sell the attached pro- 
perty, in other words, the party commit- 
ting the breach can be dealt with 
severely. It is the duty of the Court to 
see that the breach should not continue 
and the said limited concern (third party) 
should not take undue advantage of the 
lease executed in their favour. 

25. As a result of aU these considera- 
tions, the application of the petitioner 
under Section 151 of the Civil Procedure 
Code is allowed and the State of Bihar 
(opposite party) is directed to cancel the 
lease executed in favour of M/s. Kalyan- 
pur Lime & Cement Works Ltd. within 
a period of two months. There will be 
no order for costs of the present appli- 
cation. 

26. B. P. SINHA, J. ; — I agree. 

GGM/D.V.C. Petition allowed. 


ATT?. 1969 PATNA 79 (V 56 C 19) 

S. C. MISRA, J, 

Awadh Narain Thakur, Petitioner v. 
Bindeshwari Thakur and others. Opposite 
Party. 

Civti Revn. No. 11 of 1965, D/- 2-1- 
1967, from order of Spl. Execution Mun- 
sif, Muzaffarpur, D/- 9-9-1964. 

(A) Civil P. C. (1908), O. 21, R. 2 and 

App. E, Form I — Court has no jurisdic- 
tion at all to proceed in matter unless 
notice is issued in Form I, App. E — 
Order passed by Court without issumg 
such notice — Order would be iUeg^: 
air 1944 Fat 251, Foil. AIR 1918 Cal 62 
& AIR 1959 Andh Pra 632 (FB) & AIK 
1930 Pat 526, Ref. (Para 2) 

(B) Civil P. C. (1908), S. 47, O. 21, R. 2 
— Decree passed ex parte Judgment 
debtor pleading comijlete adjustment of 
decree and as such disposal of execution 

case Whether case would be one 

covered by S. 47 and as such appealable 
or would it be covered only by O. 21, 
R 2 as regards other payments of partial 
nature and as such not appealable 
(Quaere). (Para 3) 

(C) Civil P. C. (1908), O. 9, R. 13, Ss. 
151, 47 and 141 — Applicability to execu- 
tion proceedings — I^ecution pr^eed- 
ing not being amenable to O. 9, a. 
remedy open to defendant under p. 9, 
R. 13 is to invoke inherent jurisdiction 

under S. 151. , . , . j j „... 

In regard to a smt which is decreed ^ 
parte, the remedy of the defmdant m 

^ch circumstances would be toe^folffi 

( 1 ) nn appeal from the ex parte decree, 
DK/IK/A667/67 
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(2) an application for review, and (3) an 
application under O. 9, R. 13 of the QvU 
P. C. Since an execution proceeding is 
not covered under the term the suit, and 
as such not amenable to O. 9, R. 13, in- 
herent jurisdiction provided imder S, 151 
would take the place of the remedy open 
to the defendant under O, 9, R. 13 of the 
Code. Even if the order is appealable 
under S. 47 of the C.P.C. the court could 
take recourse to its inherent jurisdiction. 
There is no contradiction between an 
appeal being preferred by an aggrieved 
party and to apply to the court for re- 
view in exercise of its inherent jurisdic- 
tion as the facts and drcumstances of 
the case may justify. Spedfie provision 
of one kind in tte Code would not neces- 
sarily rule out the exercise of inherent 
jurisdiction, unless that specific provi- 
sion amounts to a provision against going 
beyond the terms of that provision: AIR 
1920 Pat 750 & AIR 1962 SC 627. ReL 
en. (Para 4) 

(D) Civil P. C. (1908), O. 21, R. 2(2) — 
Copy of application by judgment debtor 
served on lawyer purporting to be law- 
yer on behalf of decree holder — Is ser- 
vice of notice validly effected (Quaere). 

(Para 5) 

Cases Referred: Chronological Paras 

(1962) AIR 1962 SC 527 (V 49)- 
1962 Supp (1) SCR 450, Manohar 
1^1 V. Kiraiai 4 

(1959) AIR 1959 Andh Pra 632 (V 46) 
-ILR (1959) Andh Pra 499 (FB). 
Chengayya v. Chenga 2 

(1944) AIR 1944 Pat 251 (V 31)- 
10 Cut LT 28, Ramchandra v. 

Narayan Das 2 

(1930) AIR 1930 Pat 526 (V 17)- 
ILR 9 Pat 521, Chandi Charan v. 
Panchanan Pandit 2 

(1922) AIR 1922 Pat 276 (V 9)- 
ILR 1 Pat 644, Jadunandan Singh 
v. Sheonandan Prasad Singh 3 

(1920) AIR 1920 Pat 750 (V 7)- 5 
Pat U 379, Ram Ghulam v. 

Sham Sahd 4 

(1918) AIR 1918 Cal 62 fV 5)-30 
Cal U 118, Ligraj v. Mahadeb 
Ram . 2 


Baidyanath Jha and Baidyanath Pra- 
sad I; for Petitioner; A. C. Ray, for Op- 
poate Party. 

ORDER: — This is an application by the 
decree holder, at whose instance Execu- 
tion Case No. 17 of 1963 was started in 
the Court of the Special Execution Mun- 
siL Muzaffarpur. Opposite party No. 1, 
Bindeshv/ari Thakur, was one of the 
judgment debtors and he filed an ap^- 
cation in the executing court on the 4th 
of February, 1964 stating that he paid 
a sum of Rs. 375 to the decree holder on 
the 17th of December, 1963 and that an 
adjustment to the extent of that amount 
should be made. It may be stated that 
BO notice of this application was served 


on the decree holder. What happened 
was that a copy of the application by the 
judgment debtor was served on the law- 
yer for the decree holder. The court 
thereafter started a miscellaneous case, 
being Miscellaneous Case No, 27 of 1964, 
and it was adjourned from the 4th of 
February, 1964 to the 8th of February, 
1964, when certain defects were orderM 
to be removed and also for statement of 
address. On the 21st of February. 1964 
statement of address was filed and other 
defects were also removed. Then, it was 
ordered that the case should be put up 
on the 6th of March, 1964 for disposaL 
On the 6ih of March the judgment debtor 
filed hazri, but the decree holder did not 
at^ar, and the court ordered that the 
miscellaneous case should be put up for 
final hearing on the 11th of March, 1964 
On the 11th of March also the case was 
not taken up. and it was ordered to be put 
up on the 23rd of March, 1964. On that 
date Bindesbwari Thakur, Judgment deb- 
tor was examined as A W. 1 and Gouri 
Shanker Sahi as A W. 2. and order was 
passed on the 24th March, 1964 allowing 
the miscellaneous case, holding that the 
amount of Rs. 375 was in fact paid by 
the judgment debtor to the decree bolder. 
The court proceeded ex parte on the 
ground that although copy of the appli- 
«tIon was served on the lawyer for the 
decree holder no step was taken on hla 
behall 


2. Mr. Baidyaiiath Jha appearing In 
support of the petition challenging the 
correctness of the order passed by the 
learned Special Execution Munsif has 
raised a number of questions. The matn 

B oint, however, on which reliance has 
een placed by ilr. Jha is that in terms 
of Order 21, Rule 2. of the Code of Civil 
Procedure it was the mandatory duty of 
the court to issue a notice to the decree 
holder fixing the date of hearing of the 
miscellaneous case, calling upon him to 
show cause why the payment alleged to 
have been made by the judgment debtor 
wotfid not be cezlified under Order 21, 
Rule 2 of the Code. Only when such a 
date would be fixed and notice of it 
would be served on the decree holder 
would it be within the jurisdiction of 
the court to proceed to hear It in pre- 
sence of the parties. Mr. Jha has urged 
that once Order 21. Rule 2. in terms, 
refers to notice being issued to the decree 
holder, mere service of notice on the 
lawyer, even assuming that notice vvas 
served on the lawyer for the petitioner 
could not be held to be sufficient compli- 
ai^ with the requirement of Rule 2, 
Order 21. He has drawn my attention to 
CCTtain observation in the judgment of 
the Calcutta High Court in Ligraj v. 
Mahadeb Ram, AIR 1918 Cal 62, In that 
case, no doubt, the facts were different, 
hut it has been observed that there may 
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be an application by the judgment deb- 
tor. Where he makes such an application 
for entering up satisfaction in whole or 
m part, it should contain a prayer for 
issue of notice to the decree-holder to 
show cause why the adjustment should 
not be recorded as certified. In fact, Order 
21, Rule 2 itself, in terms, provides that, 
and, therefore, no authoriiy is necessary 
for supporting the contention of Mr. Jha 
that the judgment-debtor should “apply 
to the Court to issue a notice to the 
decree-holder to show cause, on a day to 
be fixed by the Coiud; why such payment 
or adjustment should not be recorded as 
certified; and if, after service of such 
notice, the decree-holder fails to show 
cause why the payment or adjustment 
should not be recorded as certified, the 
Court shall record the same accordingly.” 

It is correct, no doubt, to say, as Mr. 
A. C. Ray for the opposite party has urg- 
ed, that there may be cases in which a 
formal application by the decree holder 
to that effect cannot be insisted upon and 
the judgment debtor’s objection to the ex- 
ecution of the decree in part or in whole, 
on the ground that he has paid a part of 
the decretal amount or whole of it to the 
decree-holder out of court may be held 
to be an application by the judgment- 
debtor imder Order 21, Rule 2(2). This 
no doubt, has been held in Chengayya v. 
Chenga, AIR 1959 Andh Pra 632, a Full 
Bench decision of Andhra Pradesh High 
Court, following several decisions of other 
Iffigh Courts including a decision of this 
Court in Chandi Charan v. Panchanan 
Pan^t, AIR 1930 Pat 526. But none of those 
cases, in fact, lays down that without 
fixing a date of hearing and without 
giving notice of such date of hearing to 
the decree-holder, the court can proceed 
to take up the hearing of the matter, as 
the learned Execution Munsif in the pre- 
sent case has done. That, in my opinion, 
is the most essential part of Order 21, 
Rule 2(2), because if such a date is not 
fixed, the decree-holder cannot be blamed 
for not appearing on the date so fixed 
for hearing the objection to the execu- 
tion proceedings urged on behalf of the 
judgment-debtor imder that rule. In this 
case, as I have shown already with 
reference to the various dates to which 
the case was adjourned, the _ learned 
Execution Munsif did not think it neces- 
sary to fix any date of hearing and give 
notice thereof to the decree holder. It 
seems, he felt that it was sufficient for 
the judgment debtor to serve a copy of 
the application for adjustment on the 
lawyer for the decree-holder, and for 
the rest, it was the duty of the decree- 
holder to appear and take steps. I am 
unable . to understand what step could 
be taken prior to fee date of hearing 
being notified to the decree-holder by 
ihe court below. The order passed by 
1969 Pat./6 m G— 37 


the learned Execution Munsif, there- 
^ 0^1 appears to be_ wholly misconceived 
and, as has been laid down by a learned 
Single Judge of this Coiut in Ram- 
chandra v. Naray^ Das, AIR 1944 Pat 
251, the court will have no jurisdiction 
at all to proceed in a matter uffiess notice 
is ^sued in Form I, Appendix E to the 
Code of Civil Procedure. The court 
having failed to issue such notice, any 
order passed by the court would be 
niegaL 

3, Mr. Ray has, however, urged that 
whatever view may be taken by this 
Court in regard to the merits of the 
matter and, even assuming that the 
Court was not right in proceeding with 
the miscellaneous case without notifj^g 
to the decree holder the date of hearing, 
the remedy, however of the decree- 
holder would be by way of an appeal 
against the order passed by the learned 
Execution Munsif and not to make an 
application under Section 151 of the 
Code of Civfi. Procedure. Learned Coun- 
sel for the parties have been at pains 
to support their respective contentions 
as to whether such an order would be 
covered by Section 47 and as such ap- 
pealable, as was held by a Division 
Bench of this Court in Jadunandan Singh 
V. Sheonandan Prasad Singh, ILR 1 Pat 
644= (AIR 1922 Pat 276), or it would 
be an order under Order 21, Rule 2 of 
the Code, plain and simple, and no pro- 
vision being made for an appeal from 
that order under Order 43, Rule 1, such 
an order with regard to adjustment will 
not be appealable. The point is of some 
nicety as to whether where the judg- 
ment-debtor pleads complete adjustment 
of the decree and as such disposal of the 
execution case, it would be one covered 
by Section 47, but other payments of 
partial nature would be covered only by 
Order 21, Rule 2, and as such not ap- 
pealable. Since, in the drcumstances of 
the present case, the application may 
be disposed of on other considerations, 
it seems not necessary for me to pursue 
that point. 

4. Mr. Jha, however, has urged that 
even assuming that such an order imder 
Section 47 of the Code of Civil Procedure 
would be appealable, that would not 
preclude the Court from taking recourse 
to its inherent jurisdiction under Section 
151 of the Code, because the tivo reme- 
dies may be supplemental to each otlier 
and not exclusive of each other. As a 
matter of fact, it is well settled in, 
similar circumstances in regard to a 
suit which is decreed ex parte that the 
remedy of the defendant in such cir- 
cumst^ces would be three-fold (1) an 
appeal from the ex parte decree, (2) ap. 
application for review, and (3) an appli- 
cation under Order 9, Rule 13 of the Code 
of Civil Procediure, since an execution 
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proceedins is not covered under the term 
the suit, and as such not amenable to 
Order 9, Rule 13. inherent jurisdiction 
provided under Section 151 would take 
the place of the remedy open to the 
defendant under Order 9, Rule 13 of the 
Code. The contention of Mr. Ray, there- 
fore. that if the present order is appeal- 
able, the Court could not take recourse 
to its Inherent jurisdiction has no sub- 
stance. In my opinion, the contention of 
Mr. Jha is correct There Is no contra- 
diction between an appeal beins pre- 
ferred by an aggrieved party and to 
apply to the court for review in exendse 
of its inherent jurisdiction as the facts 
and circumstances of the case may justi- 
fy. In fact even the decision of this 
Court in Ram Ghulam v. Sham Sahai. 
AIR 1920 Pat 750. which Is a Division 
Bench decision cited by Mr. Ray him- 
self, lays down that the Court may exer- 
cise its inherent jurisdiction to rectify 
its mistake, if the order is passed be- 
hind the back of the party and justice 
of the case suffers. This also goes against 
the contention of Mr. Ray and Is con- 
sistent with the argument put forward 
on behalf of the petitioner. Moreover, 
Mr. Jha has relied on a decision of the 
Supreme Court in Manohar La! v. Hlra- 
lal. AIR 1962 SC 527. where it has been 
clearly laid down that unless there is 
a proton In the Code of Civil Proce- 
dure. Its Inherent jurisdiction may be 
resoried to by the Court to do justice 
between the parties, and merely because 
some provision has been made In the 
Code which, in terms, would not cover 
the facts of the case, it would not pre- 
clude the court from proceeding under 
Section 151 of the Code. Specific provi- 
sion of one kind in the Code would not 
necessarily rule out the exercise of in- 
herent jurisdiction, unless that spe^c 
provision amounts to a provision against 
going beyond the terms of that provi- 
sion. In the above case, the question for 
consideration was whether the court 
would be justified In issuing injunction 
In. t/ictaa hcyotid what la provided In 
Order 39. Rules 1 and 2 of the Code of 
Civil Procedure, and It was held that the 
Court would still proceed under section 
151, if the case was not covered com- 
pletely bv Order 39. Rules J and 2. If. of 
course, the facts of a particular case 
would justify recourse to Section 151 for 
the ends of justice. 

5. In my opinion, therefore, Mr. Jha*s 
contention must be accepted as correct. 
The learned Execution Munsif committed 
a clearerrorin proceedingto takeup the 
disposal of Misa Case no. 27 of 1964 
without notifying to the decree-holder 
that a particular date was fixed for hear- 
ing. Which is required to be done under 
Order 21. Rule 2(2). Mr. Jha, as I have 
already stated, has also urged that a copy 


of the application by the judgment-deb- 
tor was served on Bimalendu Naraln 
SInha and not on Anand Kumar Thakui 
who held power on behalf of the decree 
holder. Service of notice on Bimalendu 
Narain Sinha who held no power on 
behalf of the decree holder, therefore, 
would not be taken to be service of 
notice of any kind whatsoever on the 
decree-holder a fact to whi^ the atten- 
tion of the court below was not drawn. 
The learned Execution Munsif satisfied 
himself that it was valid service, merely 
because there was some kind of signature 
of some lawyer purporting to have been 
the lawyer on behalf of the decree- 
holder. The plaintiffs contention also 
appears to be correct, but it is not 
necessary for me to go Into the details 
of this matter, became the application 
can be dispos^ of on the ground that 
Miscellaneous Case No. 27 of 1964 giving 
rise to this application was decided by 
the learned &ecution Munsif without 
fixing a date of hearing and without 
giving notice of that to the decree-holder 
and without calling upon him to show 
cause on that particular date as to why 
the payment alleged to have been made 
by the judgment-debtor would not be 
certified. 

6. The application, therefore. Is al- 
lowed. the order passed by the learned 
Execution Munsif Is set aside and the case 
b remanded to him for disposal on 
merits, after hearing the parties. The ap- 
plicant is entitled to hb costs. Hearing 
fee b assessed at Rs. 32/-. 

MBR/D.V.C. Application allowed. 


AIR 1969 FATNA 82 (V 56 C 20) 

S. C. MISRA, J. 

Ganesh Narain Singh and another, Ap- 
TOlbnts V. Jadunandan Singh and others, 
Respondenb. 

A. F. A. D. No. 779 of 1964. D/- 23-2- 
1967, from a decision of 2nd Sub. J- 
Gaya. D/- 12-&-1964. 

Art Ss. '56 and 60 — 

Conduct of a member of famil y Evi- 

dence of B person having special means 
of knowledge admissible — He need not 
bo a member of the family — Person 
watcbiog tbe condnct of members to be 
treated as person with special . means of 
knowledge — Snch person’s evidence 
most be admissible under S. 60. 

It cannot be said that In no case evi- 
dence can be given with regard to the 
relationship by a person who b not a 
member of the family. (Para 5) 

S. 50 has to be read along with S. 60. 
There may be evidence of persons hav- 
ing special means of knowledge with 
regard to the conduct of a mer^r of the 
EK/KK/B69/67 
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Samily in relation to the persons whose 
relationship is in issue before the Court 
If a man belongs to a certain village, 
who comes in frequent contact with the 
members of the family and has occasion 
to watch the conduct of one member to- 
wards another he must be taken to be 
a person with special means of knowledge 
and if he has watched this, then his evi- 
dence must be admissible tmder S. 60 as 
evidence of a person who has heard how 
one member is treated by another mem- 
ber of the family and as such he must be 
a person of special means of knowledge. 
AIR 1956 Pat 49 and AIR 1963 Pat 450 Foil; 
AIR 1959 SC 914 & AIR 1943 Cal 76 & 
AIR 1960 Pat 480, Explained; AIR 1964 
Pat 187, ReL (Para 5) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 Pat 187 (V 51) = 

1964 BUR 152, Sheojee Tiwari v. 
Prema Kuer 5 

(1963) AIR 1963 Pat 450 fV 50). 

Bhogal Paswan v. Mt. Bibl 
Nabihan 5 

0960) AIR 1960 Pat 480 (V 47) = 

ILR 39 Pat 891, Smt Fulkalia 
V. Nathu Ram 5 

(1959) AIR 1959 SC 914 fV 46) = 

(1959) Supp (2) SCR 814, Dol- 
gobina Paricha v. Nimai Charan 
Misra 5 

(1956) AIR 1956 Pat 49 (V 43) = 

1955 BUR 705, Ramadhar Chau- 
dhary v. JanM Chaudhary 5 

(1943) AIR 1943 Cal 76 (V 30) = 

ILR (1942) 2 Cal 309. Chandu Lai 
Agarwalla v. Bibi Khatemonnessa 5 

Prem Lai and Madan Mohan Pd., for 
Appellants; L. M. Sbarma, for Respon- 
dents. 

JUDGMENT : — This is an appeal by 
the plaintiffs. The plaintiffs filed a suit 
for declaration of title and recovery of 
possession of the land having an area of 
.09 acre bearing plot no. 4114 in khata 
no. 290 of village Deo. According to the 
plaintiffs, Jhari Dhanger had a son Somar 
and a daughter Somalia. Soraaria had a 
daughter ML Sanichari. According to the 
defendants, however, .Tharia had two 
sons Somar and Bishum Bishun was 
married to Somalia. She died issueless 
and Mt. Sanichii was falsely set up as 
daughter. 

2. Plot no. 4114 was recorded in the 
names of Somar and Somalia half and 
half in the record of rights. Somar sold 
his half share to Somaria for Rs. 35/- by 
a sada sale deed on 18-6-1926 when 
Somaria came in possession. When she 
died, her daughter Sanichri came in pos^ 
session. Then on 14-10-1950 Sanichari 
sold this land to the plaintiffs by a regis- 
tered sale deed for Rs. 500/- together 
with some other lands. After that there 
was a dispute between the parties which 
ended in a proceeding imder section 145, 


which was decided against the plaintiffs. 
Accordingly the present suit was filed on 
26-11-1950. 

_ 3. The defendants’ case was, as men- 
tioned above, that Somaria was not the 
s^er of Somar but wife of Bishun and 
sister-in-law of Somar. After her death, 
the property devolved on Mangri who 
was daughter of Somar and she sold it to 
the defendants on 20-11-1948. Sanichari 
not being the daughter of Somaria the 
kebala in favour of the plaintiffs was a 
bogus document 

4. According to the trial court, Soma- 
lia was sister-in-law of Somar and 
Saiuchari was her daughter and that the 
plaintiff acquired valid title under the 
sale _ deed by Sanichari as her mother 
acquired the interest of Somar also by 
Sada sale deed in 1926 and was duly in 
possession. Hence the plaintiff’s suit was 
decreed as his suit was within 12 years 
from the date of the execution of the 
sale deed in his favour by Sanichari. The 
Court of appeal below also affirmed the 
judgment of the trial Court except that 
it left the question of the relationship of 
Mangri and even that of Somaria with 
Somar imdecided. 

5. Mr. Prem Lai has fairly conced- 
ed that this appeal would be concluded 
by finding of fact but for the fact that 
the finding with regard to the relation- 
ship is vitiated because the witnesses for 
the plaintiffs, who came to depose about 
the relationship of the parties in the 
case, such as P. Ws. 1, 3 and 5, did not 
depose as reqmred under Section 50 of 
the Indian Evidence Act and as such 
their evidence on the point of relationship 
could not have been acted upon by the 
courts below. So far as P. W. 1 is con- 
cerned, he stated as follows: 

"Deo ke Somar Kalan Dhanger ko 
main janta tha. Somaria Somar ki bahan 
aur Bisu Id aurat thi. Yeh satya nahin 
Id Somar aur Bisu Bhai the. We sale 
bahnoi the.” 

More questions were put to him with 
regard to the knowledge of relationship 
of various members of the family, all of 
which he answered and stated further 
that his own village Bhawanipur was 
contiguous to village Deo. He stated fur- 
ther: 

"Somaria, Somar ko bhai bhai kahti 
thi Isliya main jant hun Id woh Somar 
ki bahan thi” 

P. W. 3, who was one of the plaintiffs, 
also spoke thus: 

"Somaria Somar ki bahan thi Som^ 
ne takrari plot men apna hissa Somaria 
ko sada kaghaz dwara kebala kar diyaaur 
Somaria ka solah anna makan par kabza 
hua.” 

In cross-examination he stated as fol- 
lows; 

"Somaria kahanse aye thi mai nahin 
bata sakla. Somar aur Soraaria ko main 
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ne aath bars ki lunar men dekha tha.” 

P. W. 5 also stated thus: 

"Sanichail Somari kl lark! thL Somaria 
Somar Kalan Dhangar ki bahan thi.” 

Ee is a resident of village Deo. He 
also stated that Mt Sanichari was the 
daughter of Somaria. All these witnesses 
are, therefore, men of the locality, one of 
village Deo and two of the neighbouring 
village Bhawanipiur. Mr. Prem Lai has 
contended that the evidence of these 
three witnesses cannot be held to be in 
compliance with the terms of Section 50 
of the Evidence Act. He has drawn my 
attention in this connection to the deci- 
sion of the Supreme Court in Dolgobina 
Paricha V. Eimal Charan Misra, AIR 
1959 SC 914, which has approved the deci- 
sion of the Calcutta High Court in 
Cbandu Lai Agarwalla v. Bibl Rhatemon- 
nessa. AIR 1943 Cal 76. 

Learned counsel has contended that 
their lordships of the Supreme Court 
have laid down that the essential require- 
ments of the Section are: (1) there must 
be a case where the court has to form 
an opinion as to the relationship of one 
person to another; (2) in such a case, 
the opinion expressed by conduct as to 
the exigence of such relationship is a 
rdevant fact, (3) but the person whose 
opinion expressed by conduct is relevant 
must be a person who as a member of the 
famllv or otherwise has spedal means of 
knowledge on the particular subject of 
relationship; in other words, the person 
must fulfil the condition laid down In 
the latter part of the section. If the per- 
son fulfils that condition then what is 
relevant is his opinion esmressed by 
conduct. Further it was laid down that 
Section 50 does not make evidence of 
mere general reputation (without con- 
duct) admissible as proof of relationship. 
The conduct or outward behaviour must 
be proved in the manner laid down in 
Section 60. That is to say. If the con- 
duct relates to something which can be 
seen, it must be proved by the person 
who saw it; if it Is something which 
can be beard, then it must be proved by 
the person who heard It That portion of 
Section 60 which provides that the per- 
son who holds an opinion must be called 
to prove his opinion does not necessarily 
delimit the scope of Section 50 In the 
sense that opinion expressed by conduct 
must be proved oidy by the person 
whose conduct expresses the opinion. 
Conduct as an external perceptible fact 
may be proved either by testimony of 
the person himself whose opinion is 
evidence tmder Section 50 or by some 
other person acquainted with the facts 
which express such opinion and when 
such evidence is given by persons per- 
eonally acquainted with suc^ facts, the 
tesUmoiiy in each case is direct iritMn 
the meaning of Section 60. 


The crux of the argument of Mr. Pran 
Lai is that the gist of the decision of the 
Supreme Court Is that whenever such 
relationship between A and B is to be 
considered by a court it can only act 
upon that which is the opinion of a per- 
son having special means of knowledge 
expressed by conduct. In the present 
case the witnesses who have come to de- 
pose have not said that they had the spe- 
cial means of knowledge nor have they 
deposed to any conduct which would 
show that there is reason to think that 
the relationship deposed to by them 
existed between Somar, Somaria and 
Sanichari, In my opinion, however, this 
cannot be the eSect of the judgment of 
the Supreme Court referred to above. 
It is true no doubt that In terms of Sec- 
tion 50 such a condusion may follow 
and when a person has come to depose 
about his own opinion he must establish 
special means of knowledge expressed by 
conduct. 

As their Lordships have pointed out. 
Section 50 has to be read along with sec- 
tion 60 of the Evidence Act and there 
may be evidence also of persons having 
spedal means of knowledge with regard 
to the conduct of a member of the family, 
in rdation to the persons whose relation- 
ship is in issue before the Court. Thus,! 
if a man belongs to a cert^ village,, 
who comes in frequent contact with the' 
members of the family and has occasion, 
to watch the conduct of one member to- 
wards another he must be taken to be a 
person with special means of knowledge 
and if he has watched this, then his evi- 
dence must be admissible imder section 
60 as evidence of a person who has heard 
bow one member of the family is addres- 
sed by another, who has seen how one 
member is treated by another member 
of the family and as such he must be a 
person of spedal means of knowledge. 

It Is true no doubt that when such evi- 
dence is given it is open to the coun^ 
for the other side to cross-examine him 
to test his special means of knowledge. 
But it would not be correct to say that 
the effect of the pronouncement of the 
Supreme Court is that in no case can 
evidence be given with regard to the 
relationship by a person who Is not a 
member of the family. It was held In 
Ramadhar Chaudhary v, Jankl Chau- 
dhary, AIR 1956 Pat 49 that a person 
who. although not a member of the 
family, has spedal means of knowledge 
about the relationship of the parties, can 
speak In the witness box of what he has 
been told, and what he has learned about 
the relationship of the trarties provided 
what he says is an expre^on of his own 
independent opinion. The words "or 
otherwise” in Section 50 clearly contem- 
plate such a »«!«=> . 
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A ^gle Judge of this court also had 
occasion to consider this matter in Bho- 
gal Paswan v. Mt. Bibi Nabihan, AIR 
1963 Pat 450. In that case the question 
was whether plaintiff was the daughter 
of one S. M, Evidence was given by wit- 
nesses who were co-villagers, some of 
them being castemen and neighbours, 
having in some cases at least liv^ in the 
same village and in the same neighbour- 
hood since the lifetime of S. M. The 
witnesses testified that S. M. died leaving 
behind his widow and her daughter the 
plaintiff, that the properties of S. M, 
devolved jointly on the widow and the 
plaintiff, that the widow was living 
jointly with the plaintiff and was in joint 
possession of tlie lands in suit and after 
the widow’s death, the plaintiff alone 
remained in possession. 

It was held that the evidence given by 
the witnesses satisfied the requirements 
of Section 50, Evidence Act, and as such 
was admissible to prove the parentage 
of the plaintiff. Prem Lai, however, 
relied on another decision of this court 
in Smt. Fulkalia v. Nathu Ram, AIR 
1960 Pat 480. In my opinion, however, 
that decision cannot be said to be laying 
down any proposition different from what 
is contained in the aforesaid two_ deci- 
sions and it was held that when evidence 
has to be given xmder Section 50 with 
regard to the relationship it must be 
opinion expressed by conduct of the per- 
son who has come to depose, but when 
it has to be given by some other person 
acquainted with the facts which ejqoress- 
ed such opinion, when the testimony 
must relate to external facts which con- 
stitute conduct and if given fay perso^ 
personally acquainted with the facts, m 
that case evidence becomes direct testi- 
mony. In Sheojee Tiwary v. Prema Kuer, 
AIR 1964 Pat 187 it has been laid down 
that a witness can also give his opinion 
in evidence as to the relationship of one 
person to another that is in conteover^ 
before a court, provided that opinion is 
expressed by his conduct, and if he as a 
member of that family or otherwise has 
special means of knowledge of that rela- 
tionship. 

In that case the question was not consi- 
dered in the light of section 50 read with 
Section 60 but Section 50 read with Sec- 
tion 32(5) of the Evidence Act This case, 
therefore, is not relevant for deciding 
the present controversy. I have already 
pointed out that their Lordships have 
approved the decision of the Calcutta 
High Court in AIR 1943 Cal 76. That was, 
however, a case where the matter was 
considered with reference to Section 50 
of the Evidence Act and Section 60 was 
not gone into. 

6, In the resiilt, therefore, there ap- 
pears to be no substance in the objection 


raised on behalf of the appellants. The 
appeal is accordingly dismissed with 
costs. 

MSA/D.V.C, Appeal dismissed. 


air 1969 PATNA 85 (V 56 C 21) 

G. N. PRASAD, J. 

R^ay^ Dubey and others, AppeUants 
V. L-iHtradeo Rai and others, Respondents, 

10^ S 11-4- 

1967, from decision of Addl. Sub. J.. 

Third Court. Chapra D/- 10-4-1964. 

(A) Contract Act (1872), S, 74 — Suit 
to recover loan with interest — Decree 
passed on basis of compromise between 
PMties — Compromise providing that cre- 
ditor would accept a sum forgoing even 
3 part of principal amount in full dis- 

MMge if paid before a certain date 

Drfault clause in compromise that, if 
debtor failed, creditor would be entiffed 
to decree for full amopnt of claim with 
future interest and costs — Default 
clause contains no element of penalty as 
it gave no advantage to the creditor 
who would have got a decree in the 
same terms even if debtor had chosen to 
contest the claim — The terms of the 
compromise considered as a whole were 
advantageous only to the debtor — Civil 
P. C. (1908), O. 23, R. 3. (Para 5) 

(B) Civil P. C. (1908), Ss. 100, 101 — 
Plea of limitation — Can be raised in 
second appeal though not raised in lower 
appellate court — limitation Act (1908), 

S. 3. 


The fact that the appellants did not 
raise the question of limitation in the 
lower appellate court cannot preclude 
them from raising the question in second 
appeal, because it is a question of 
law, for the decision of which 
no additional facts or materials are 
necessary. Besides, the Court has to 
go into the question of limitation even 
where it has not been raised by the 
defendant or the judgment-debtor. Sec- 
tion 3 of the limitation Act imposes 
upon the Court a duty to dismiss an ap- 
plication made after the prescribed period 
of limitation even though limitation has 
not been set up as a defence. (Para 6) 

(C) Limitation Act (1908), Art. 182(4) 
— Compromise decree containing default 
clause — Decree-holder applying on 
default by judgment-debtor for amend- 
ment of decree in terms of the clause — 
Amendment does not provide fresh start- 
ing point. 

It is not every amendment of the de- 
cree whidi gives a fresh start to limita- 
tion. An amendment which gives a fresh 
start to limitalio n must be an amend- 

FK/JK/B411/67 
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ment ol a substantial character as aSect> 
Ing the rights of the parties. (Para 7) 
In a suit to recover a debt with In- 
terest a decree was passed in terras of 
the compromise between the parties on 
20-7-1958. The compromise provided that 
the decree-holder would accept a cerUdo 
sum in discharge ol his claim in the 
suit if it was paid on or before 23-10- 
1958. It further provided that if there 
was default the decree-holders would be 
entitled to a decree for the full amount 
of the claim in the suit and future in- 
terest at 8 annas per cent per menson. 
The decree also mentioned that (dcum 
in the suit was for Rs. 2,178 on account 
of principal and Rs. 766-10-0 on account 
of interest. The judgment-debtor having 
defaulted, the decree was amended on 
28-1-1959 on the application of the decree- 
holder. The decree-holder filed execution 
on 3-1-1962. 

Held that on the facts the period of 
three years prescribed for the applica- 
tion for execution started from the date 
of the original decree, and not from the 
date of the amendment of the decrees and 
as such, the application for execution 
filed beyond the period of three years 
from the date of the original decree must 
be held to be barred by limitation. 

Reading the decree as a whole, that is 
to say. along with the compromise peti- 
tion forming part of it. It was manifest 
that what was decre^ In favour of the 
decree-holders at the original stage was 
precisely what was inserted In the 
decree by the amendment made on 2&'l- 
1959. In other words, the amendment did 
not affect the rights of the parties in any 
way. The amendment only worked out 
the rights ol the parties In terms of 
money in accordance with what had been 
decreed ori^nally. Therefore. It was not 
at all an amendrnent in the real sense of 
the term, and such an amendment was 
wholly insufficient to give a fresh start 
to limitation under CL {41 of Article 182. 
MR Wn Pat U MR W38 Pat 57. 
ReL on; AIR 1942 Pat 478. Distinguished. 

(Para 8) 


Cases Referred: Chronolo^eal Paras 
(1942) AIR 1942 Pat 478 (V 29)- 
23 Pat LT 731. Kesho Singh v. 
Bhuneshwari Kuer 7 

(1938) AIR 1938 Pat 57 (V 25)- 
ILR 16 Pat 453, Rameshwar Naraln 
Misra v. Raghunandan Purbey 7 

(1917) AIR 1917 Pat 517 {V 4) = 2 
Pat U 286. Kalanand Singh v. 

Raj Kumar Singh 7 


Janardan Prasad Roy, Ram Suresb 
Roy and Kamla Prasad Roy, for Appel- 
lants; Janardan Pd. Singh, for Respon- 
dents.' 

JUDGMENT This appeal by the 

ludgment-debtors arises out of an ob- 
jection preferred by th^n under Sec* 


tlon 47 of the Code of Civil Procedure. 
The decree under execution is a com- 
promise decree passed in a money suit 
which was In^tuted by the decree- 
holders on the foot of a h^dnote for 
Rs, 2178/-. The total claim in the suit 
was for Ra 2944/10/-. But by compro- 
mise between the parties, it was decreed 
that the Judgment-debtors would pay to 
the decree-holders a sum of Rs. 2.000 on 
or before the 23rd October 1958 in full 
satisfaction of their dues up-to-date. 
There was also a default clause In the 
compromise petition, which was made a 
part of the decree, to the effect that it 
the Judgment-debtors did not pay the 
sum of Rs. 2,000/- to the decree-holders 
by the appointed date, then the claim laid 
in the suit would stand decreed in full 
together with costs of the suit and future 
Interest at the rate of 6 per cent per 
annum. 

The Judgment-dehton failed to make 
the payment by 23-10-1958. Thereafter 
the decree-holders made an application 
for amendment of the decree, which was 
allowed, and the following words were 
Inserted in the decree: 

*Tt is ordered that the defendants do 
pay Rs. 2944/10/- as claim and do also 
pay Rs. 660/11/- as costs ofthesult with 
future interest at 6 P. C F. A. to 
plaintiff.'’ 

The date of the original decree was 
the ^th July, 1958, and the date of the 
amendment was tbe 28th January, 1959. 
The application for execution of the 
decree was filed on the 3rd January, 
1962 and the same was registered as 
I^ecutioQ Case No. 3 of 1962. 

Z, The Judgment-debtors put forward 
two objections to the execution (i) that 
the default clause of the decree was un- 
enforceable. being in the nature of a 
penalty within the meaning of Section 
74 of the Contract Act, and, fli) that the 
application for execution was barred by 
Dictation. 

3. Both these ohledions were ever- 
ruled by the executing Court. As to the 
first objection, the executing Court held 
that it was not competent to go behind 
the decree, but to execute it as It stood 
On the question of limitation, the execu- 
ting Court held that the starting point 
of limitation was the 28th January. 1959, 
when the decree was amended, and the 
execution petition having been fil^ 
within three years from that date, it was 
within time. 

4. Against the decision of the execut- 
ing Court, the judgment-debtors prefer- 
red an appeal la the lower appellate 
Court where they pressed only their 
first objection, namely, that the default 
clause in the compromise decree was 

E rnaL and as such not enforceable In 
w. The lower appellate Court dismissed 
the appeal holding that the objection was 
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■without substance and the judgment-deb- 
tors were liable to pay the entire amount 
of the claim as incorporated in the 
amended compromise decree. Being thus 
aggrieved, the judgment-debtors have 
preferred the present appeaL 

5. So far as the objection with regard 
to the penal character of the default 
clause in the compromise decree is con- 
cerned, I am clearly of the opinion that 
it cannot succeed. It was really not in 
the nature of a penalty as urged on be- 
half of the judgment-debtors. It is to be 
remembered that the decree 'was passed 
on the basis of a compromise between 
the parties. The judgment-debtors did not 
like to contest the claim which the 
decree-holders had made in the money 
suit They only wanted some concession 
which the decree-holders agreed to give 
to them on condition that the judgment- 
debtors paid to them a sum of Rs. 2,000 
in full satisfaction of the claim on or 
before the 23rd October 1958. This was 
undoubtedly a very favourable term so 
far as the judgment-debtors were 
concerned, because the siim of Rs. 2.000 
was less even than the principal amount 
which was Rs. 2178/-. In other words, 
what the decree-holders had agreed to 
forgo was not only the entire interest 
and costs of the suit, but also a part of 
the principal siun which had been ad- 
vanced under the handnote in suit. 

As against this, the default clause 
merely provided that the decree-holders 
would be entitled to a decree for the 
full amount of their claim besides costs 
and future interest. Even on contest, the 
decree-holders would have been entitled 
to a decree in those very terms. In other 
words, no additional advantage was 
secured by the decree-holders under the 
default clause, to which they would not 
have been en'titled in case a decree would 
have been passed in their favour after 
contest. In this regard also, the judgment- 
debtors were in an advantageous position, 
inasmuch as if they had contested the 
suit, they would have had to incur more 
costs of their own. Considering the terms 
of the decree as a whole, I am satisfied 
mat there was no element of penalty in 
the default clause. 

6. Learned counsel for the appellants 
then raised the question of limitation. As 
already stated, the question of limita- 
tion was not raised in the lower appel- 
late covurt That, however, cannot pre- 
clude the appellants from raising the 
question in this Comrt, because it is a 
question of law. for the decision of 
which no additional facts or materials 
are necessary. Besides, the Court has to 
go into the question of limitation even 
where it has not been raised by the de- 
fendant or the judgment-debtor. Sec- 
tion 3 of the limitation Act imposes 
upon the Court a duty to dismiss an ap- 


phrahon made -after the prescribed 
period of limitation even though limita- 
tion has not been set up as a defence. 

7. I have already mentioned the 
various dates which are relevant for 
decision of the question of limitation. The 
miginal decree was passed on 20-7-1958. 
The amendment of the decree was made 
on 28-1-1959 and the application for exe- 
cution was filed on 3-1-1962. The period 
of three years prescribed under Article 
182 of the Limitation Act, 1908, which 
was in force at the relevant time, would 
ordinarily run from the date of the de- 
cree. that is to say. the 20th July. 1958, 
and on this footing the application for 
execution filed on 3-1-1962 would seem 
to be barred by limitation. The decree- 
holders. ho'we-yer. seek to bring the ap- 
plication within the period of limitation 
by urging that the terminus a quo in 
the present case was the date of the 
amendment of the decree which was well 
within three years of the date of the ap- 
plication for execution. The question for 
consideration, therefore, is whether the 
stand taken by the decree-holders is fit 
to succeed. 

Clause (41 of Article 182 pro'vided that 
where a decree has been amended, the 
time from which the period of limitation 
would begin to nm was the date of the 
amendment. It is. however, well settled 
by a series of decisions of this Court 
that it is not every amendment of the de- 
cree which gives a fresh start to limitation 
and an amendment which gives a fresh 
start to limitation must be an amendment 
of a substantial character as affecting the 
rights of the parties. For example, in 
Kalanand Singh v. Raj Kumar Singh, 2' 
Pat LJ 286= (AIR 1917 Pat 517), it was 
held that an amendment of a rent decree 
which consisted merely of a correction 
in the rate of rent, but did not alter the 
amoimt of rent decreed, did not pro'vide 
for a fresh starting point of limitation. 

Similarly, in Rameshwar Narain Misra 
V. Eaghunandan Purbey, AIR 1938 Pat 
57, it was held that an amendment con- 
si^ng of a variation of the amount of 
costs to the extent of Rs. 1/2/- was really 
a clerical error or a trifling arithmetical 
error, and not an amendment of the de- 
cree within the meaning of clause (4) of 
Article 182. Speaking for the Court in 
that case, Fazl Ali, J. (as he then was) 
made the following observation: 

"Coming now to the merits of the pre- 
sent case, it appears to me that the 
amendment which gives a fresh start to 
limitation must be an amendment in the 
real sense of the term, that is of some 
substance as affecting the rights of the 
parties, and not merely the correction of 
a clerical error or a trifling ^thmetical 
naistake such as the Court might at any 
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time correct of its own motion. In the 
present case there was no real amend- 
ment of the decree and toe Court which 
was asked to amend it, did not issue 
notice to the opposite party before pa^ 
ing orders upon the decree-holder's ap- 
plication. I am therefore inclined to thi^ 
that Art. 182, CL (4) cannot be availed 
of by the decree-holder and the execu- 
tion is barred by Umitatloa" 

On the same principle, it was held in 
Kesho Singh v. Bhtmeshwari Kuer, AIR 
1942 Pat 478 that an amendment of a 
substantial nature gave a fresh start to 
limitation imder dause (4) of Artide 182. 
In that case, the decree, as originally 
passed, was a money decree giving to the 
decree-holder the right to s^ the right, 
title and interest of the judgment-debtors 
in the holding. By the amendment, the 
decree-holder was conferred the right to 
sell the holding of the judgment-debtors, 
and not merely their right, title and in- 
terest therein. In these circumstances, 
their Lordships held that the starting 
point of limitation was the date of the 
amended decree, and not the date of the 
original decree. 

8. In the present case, I have already 
set out the terms in which the decree 
was amended on 28-1-1959. The decree 
as orif^ally passed on 20-7-1958 did not 
mention the amount of Rs. 2944/10/- and 
Rs. 660/11/- as costs which were inserted 
by the amendment. But the decree, as 
originally passed, provided: 

"It is ordered that the suit be decreed 
In terms of the compromise which will 
form part of the decree." 

Turning to the compromise petition 
which forms part of the decree, I find 
that it was clearly provided therein that 
in event of the judgment-debtors default- 
ing in the payment of Rs. 2,000/- to the 
decree-holders on or before the 23rd 
October 1958, the plaintifis, namely, the 
decree holders would be entitled to a 
decree for the full amount of their daim 
in the suit, besides the costs of the suit 
and future interest at -/S/- annas per 
cent per mensem. In the earlier portion 
of the decree, it was clearly indicated 
that the claim in the suit was for Rs. 
2178/- on account of principal and Rs. 
766/10/- on accoiint of interest on the 
basis of a handnote dated the 15th. 
^rtik 1381 FasU. 

Reading the decree as a whole, that is 
to say, dong with the compromise peti- 
tion forming part of it, it is manifest 
that what was decreed in favour of the 
decree holders at the original stage was 
precisely what was inserted in the decree 
by the amendment made on 28-1-1959. 
In other words, the amendment did not 
aflect the rights of the parties In any 
way. The amendment only worked out 
the rights of the parties in terms of 
• money in accordance with what had been 


State (Untwalla J.) 

decreed originally. I ^ therefore, of the 
opinion that it was not at all an amend- 
ment in the real sense of the term, and 
sutdi an amendment was wholly insulfi- 
to give a fresh start to limitation 
under clause (4) of Article 182 of the 
Limitation Act. In other words, the 
period of three years prescribed for the 
application for execution started from the 
date of original decree, and not from 
the date of the amendment of the decree, 
and as such, the application for execu- 
tion filed beyond the period of three 
years from the date of the original de- 
cree must be held to be barred by limi- 
tation. 

9. In the result, this appeal succeeds. 
The orders of the Courts below are set 
aside and the application for execution is 
dismissed as barred by limitation. The 
appeal is allowed; but in the circum- 
stances, there will be no order as to 
costs. 

MKS/D.V.C. Appeal allowed. 
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Siya Sharan Sinha and others, Peti- 
tioners V. State of Bihar and others, 
Respondents. 

Civil Writ Jurisdiction Case No. 790 of 
1967, D/- 29-1-1968. 

(A) Muoieipalilies — ■ Bihar and Orissa 
Municipal Act (7 of 1922), Ss. 390A. 4(1) 
(a), 4(2) and 5 — Conversion of Notified 
area ioto municipality under S, 390A — 
Government miist be satisfied that pro- 
visions of Ss. 4(l)(a), 4(2) and 5 are 
fulfilled. 

The conversion of an Notified area into 
a Municipality under S. 390A has l^en 
subjected to the provisions of S. 4 of the 
Act The Slate Government must be 
satisfied that all the three conditions, 
whidi are conditions precedent to con- 
stitute a town a Municipality in accord- 
ance with CL (a) of sub-section (1) of 
S. 4 of the Act have been fulfilled and 
that the declaration of its intention to 
coiKtitute the town a mimidpality must 
be published in the official gazette and 
in such other manner as the State Gov- 
ernment may direct as required by sub- 
section (2) to S. 4. 

The wordings of sub-section (2) to 
S. 4 clearly indicate that the publication 
of the declaration of the intention to con- 
stitute a town a municipality is manda- 
tory both in regard to its publication in 
the official gazette as also in such other 
manner as the State Government may 
direct The publication of the declaration 
of the intention In the offidal gazette 
only is not sufficient nor is it si^dent 
DL/EL/B663/68 ^ 
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to give a notice of the said declaration to 
the Notified Area Committee, because the 
publication of the declaration of the in- 
tention must be in such other manner 
as the State Government may determine. 
Giving of notice to the Notified Area 
Committee is not the publication of the 
declaration within the meaning of Sec. 
4(2). 

In view of the provisions of S. 5 it is 
dear that the intention of the Legislature 
was that the declaration of the intention 
of the State Government must be pub- 
lished in the locality in some other man- 
ner, apart from the publication in the 
official gazette as the State Government 
may think fit and proper to direct, so 
that any inhabitants of the town or the 
area or any rate payer of the munici- 
pality concerned, if it was a case cover- 
ed by the other dauses of S. 4(1), may 
get an opportunity to submit his objec- 
tion through the District Magistrate, 
within six weeks from the date of the 
publication of the declaration under S. 4 
of the Act. Such a provision, made for 
safeguarding the rights of the inhabitants 
of the locality, could not but be manda- 
tory as it had a very good purpose behind 
it. If the publication of the declaration of 
the intention of the State Government is 
made only in the offidal gazette and in 
no other manner, the inhabit^ts of the 
locality are deprived of their valuable 
right to file their objections for the con- 
sideration of the State Government imder 
S. 5 of the Act. Case law referred to. 

(Paras 6, 7 and 9) 

(B) Municipalities — Bihar and Orissa 
Municipal Act (7 of 1922), Ss. 390A, 4 
and 5 — S. 390A is subject to provisions 
of both Ss. 4 and 5. 

Although S. 390A in terms does not 
make the exercise of the power by the 
State Government subject to the provi- 
sions of S. 5 of tlie Act, when it makes it 
subject to the provisions of S. 4, as a 
rule of construction and by necessary im- 
plication it has got to be held that it is 
subject to S. 5 also,_ otherwise there 
would be no purpose in making it sub- 
ject to S. 4 only. AIR 1968 SC 90, Foil. 

(Para 13) 

(C) Municipalities — Bihar and Orissa 
Mtmicipal Act (7 of 1922), S. 4(l)(a) 
Conditions to be fulfilled under — Must 
be referable to facts as they exist at 
time of declaration of intention of State 
Government. 

The three conditions which are to be 
fulfilled imder Cl. (a) of sub-section (1) 
of S. 4 of the Act must be referable to 
the facts as they exist at the time of de- 
claration of the intention of the State Gov- 
ernment to constitute a town or an area 
a Municipality. The facts as they appear 
from the census report made several 
years ago before the declaration of inten- 
tion of the State Government cannot be 


safe criteria for the satisfaction of the 
State Government that the conffitions 
have been fulfilled. AIR 1967 SC 295, 
Foil _ ^ (Para 17) 

(D) Mumcipalities — Bihar and Orissa 
Municipal Act (7 of 1922), S. 4(l)(a) and 
(2) — Pre-conditions not fuhEilled — 
Order null and void. 


When the declaration of the intention 
of the State Government leading to the 
conversion of Notified Area into Muni- 
cipality did not fulfil all the three con- 
ditions of S. 4(l)(a) of the Act which 
were sine qua non of the formation of the 
intention and its declaration, the order 
of the State Government pursuant there- 
to is null and void, also because such de- 
claration was not in compliance with the 
mandatory requirement of S. 4(2) of the 
Act. (Para 19) 

Cases Referred; Chronological Paras 
(1968) AIR 1968 SC 90 (V 55) = 

(1967) 3 SCR 759, Giriwar Prasad 
Narain Singh v. Dukhu Lal Das 12 
(1967) AIR 1967 SC 295 (V 54) = 

(1966) Supp. SCR 311, Bariiun 
Chenaicals Ltd. v. Company Law 
Board 16 

(1964) AIR 1964 Pat 53 (V 51), 

Mahesh Prasad Sinha v. Munjay 
Lal 10 


(1877) 2 PD 203=42 JP 6, Howard 
V. Bodington 10 

(1861) 30 LJ Ch. 379=45 ER 715, 
Liverpool Borough Banlc v. Turner 10 


Basanta Chandra Ghose, Raghunath 
Jha, Sanat Kumar Chattopadhya and 
Brahamanand Prasad Sinha, for Peti- 
tioners; K. P. Verma (Standing Counsel) 
Kanma Nidhan Keshava and Brajesh- 
war Malick, for Respondents. 

UNTWALIA, J. : — This is an appli- 
cation under Article 226 of the Consti- 
tution of India to quash the Notification 
No. 10021/LSG, issued by the Govern- 
ment of Bihar on the 8th December, 
1967, a copy of which is Annexure 'A’ 
to the writ application, and to restrain 
the State of Bihar (Respondent No. 1) to 
forbear from enforcing Annexure 'A’ 
and the other respondents from acting 
thereunder. Cause has been shoivn by the 
learned standing counsel on behalf of 
Respondents Nos. 1, 19 (the Sub-divisional 
Officer, Madhepura) and respondent no. 
20, the Doctor Incharge of the Madhe- 
pura Dispensary and Mr. Brajeshwar 
Mallick on behalf of respondents nos. 2 to 
18, who are nominated as office-bearers and 
members of the Ad Hoc Committee ap- 
pointed by the State Government of the 
Madhepura Municipality constituted under 
the impugned notification. 

2. The locality known as the Town of 
Madhepura was formed a notified area 
and a Notified Area Committee was con- 
stituted by the State Government by 
Notification No. 3830/LSG dated the 21st 
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March, 1960, tmder Section 388 of the 
Bihar and Orissa Municipal Act, 1822 
(B. & O. Act Vn of 1922). hereinafter 
called the Act According to the case of 
the petitioners., out of whom petitioners 
1 and 2 were the Members of the Notified 
Area Committee and petitioner no. 3 was 
a mete tax-payer, towards the end of 
September. 1967, a notice issued by the 
Local Self-Government Department of 
the Government of Bihar was re- 
ceived by the Notified Area Committee 
intimating the declaration of the 
intention of the State Government 
to convert the Notified Area Com- 
mittee into a Munidpality. The 
Committee objected in writing, inlet alia, 
on the ground that the conditions lmp<^ 
ed by Sec. 4 of the Act were not ful^- 
led and hence the Notified Area could not 
be converted into a Municipality. The 
petitioners’ grievance is that without giv- 
ing any opportunity to the members of 
the committee to have thdr say in the 
matter and without replying to their ob- 
jecUons. the State Government in the 
Local Self-Government Department, pur- 
porting to act under Section 390A of the 
Act by the impugned notification has 
declared that the Madhepura Notified 
Area Committee shall be converted into 
a Municipality with effect from the 16tb 
December, 1967. By the same notifica- 
tion it has also been declared that for the 
period of transition, a committee of nine- 
teen members, consisting of Respondents 
2 to 20. shall exercise and perform all 
the powers and duties of the Commia- 
sioners of the Municipality. The pett- 
tloners have quoted various figures from 
the latest census report of the Govern- 
ment to show that the conditions imposed 
by section 4 of the Act are not fulfilled, 
and that the impugned notification is 
wholly Ulegal and without jurisdiction, 
being In contravention of Section 4 of 
the Act. They further alleged that the 
State Government had no power to ap- 
point an Ad Hoc Committee to be the 
office-bearers and the Commissioners of 
the Municipality constituted by the Im- 
pugned notification and that the Minis- 
ter Incharge of the Local Self-Govern- 
ment Department had constituted the 
Committee mala fide to give a majority 
to the people belonging to his politico 
party. 

3. The writ application was filed on 
the 13th December, 1967, and a supple- 
mentary affidavit was filed on the 14lh 
December. 1967, the day when the ap- 
plication came up before a Bench of this 
court for admission. By the supploneo- 
tary affidavit, certain clarifications were 
introduced In regard to the total male 
population of Madhepma as It appears 
from the census ' report. The application 
Was admitted on the 14th December, 1867 
and the operation of the impugned notifi- 


cation was stayed. On the 15th January, 
1968. a counter-affidavit was filed on be- 
half of the Sub-Divisional Officer of 
Madhepura, who is Respondent no. 19, 
and on the same date another counter- 
affidavit was filed on behalf of the State 
of Bihar, Respondent no. 1. and the 
cavil Asristant Surgeon, Madhepura, Res- 
pondent no. 20. as also one was filed by 
Shree Kapildeo Mandat Respondent no. 
3. The stand taken on behalf of the res- 
pondents is that prior to the conversion 
of the Notified Area into a Municipality, 
a preliminary notice was issued inviting 
objections and suggestions and the ob- 
jections which were received were exa- 
injned and taken lntoacco\mtwinle final- 
ly publishing the notification dated the 
8th December, 1967. AU the pre-condl- 
tkms Imposed by Section 4 of the Act 
have been fulfilled. The State Govern- 
ment had power to appoint a Board for 
the transitory period until elections were 
held under the Act and that the appoint- 
ment of the Ad Hoc Committee was not 
mala fide. 

4- At the hearing of the application, 
Mr. B. G. Ghose, learned Advocate for 
the petitioners, pressed the following four 
points:— 

(I) That the mandatory procedure pre- 
scribed by sub-section (2) of Section 4 of 
the Act was not followed in this case 
apd. therefore, the notification dated the 
8th December, 1967, is null and void; 

(U) That the condition of thi^e-fourth 
of the adult male population of any town 
b^ing engaged on pursuits other than 
agricultural, as required by clause (a) 
of sub-section (1) of Section 4 was not 
^ICUled and hence the State Government 
h^d no power to constitute the town of 
Madhepura into a Municipality; 

(iii) That the State Government had no 
authority under Section 390A of the Act 
to constitute an Ad Hoe Body of the 
office-bearers and the Commissioners of 
the Munidpality; and 

fiv) That, in any event, the constitu- 
tion of the Body in question was mala 
fide 

5, We called upon the learned Stand- 
ing Counsel and the learned Advocate 
for Respondents 2 to 18 to reply to the 
first two points raised on behalf of the 
petitioners and since we are satisfied t^t 
the impugned notification has to be held 
void on both these points, we did not 
proceed to examine, nor do we propose to 
express any opinion of ours, on the thi^ 
and the fourth points xu^ed on behalf 
of the petitioners. 

8. Section 390A(1) of the Act reads as 
follows; — 

"Conversion of a Notified Area into a 
Municipality: — 

(U Notwithstanding anything cont^n- 
ed in Sections 388, 389 and 390 and sub- 
joct to the provisions of Section 4. the 
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State Government may, by notification, 
declare that with effect from the date to 
be specified in the notification and sub- 
ject to such provisions as the State Gov- 
ernment may make for the period of 
transition, a notified area constituted 
under Section 388 shall be converted into 
a Municipality, and with eSect from that 
date aU the provisions of this Act shall 
apply to such Municipality unless the 
State Government in the notification, or 
by a fresh notification, specifically bar 
the application of any provision in that 
area.” 

Clauses (b) to (d) of sub-section (1) of 
Section 4 of the Act are not necessary 
to be read for the purpose of the present 
case. It is, however, necessary to quote 
clause (a) of sub-section fl) and sub-sec- 
tion (2) of Section 4, which nm as fol- 
lows; — 

"(l)(a) When the State Government is 
satisfied that three-fourths of the adult 
male population of any town are engaged 
on pursuits other than agricultural and 
that such town contains not less than 
five thousand inhabitants, and an average 
number of not less than one thousand in- 
habitants to the square mile of the area 
of such towm the State Government may 
declare its intention to constitute such 
town, together with or exclusive of ^y 
railway ^tion, village, land or building 
in the vicinity of such town, munici- 
pality. and to extend to it all or any of 
file provisions of this Act, 

(2) Every declaration under this sec- 
tion shall be published in the Official 
Gazette and in such other manner as the 
State Government may direct" 

It is manifest therefore, that the con- 
version of a Notified area into a Muni- 
cipality imder Section 390 A has been sub- 
jected to the provisions of Section 4 of 
the Act In other words, the State Gov- 
ernment must be satisfied that all the 
three conditions. which are conditions 
precedent to constitute a town a Muni- 
cipality in accordance with clause (al of 
sub-section (1) of Section 4 of the Act, 
have been fulfilled and that the declara- 
tion of its intention to constitute^ the 
town a municipality must be published 
in the ofiicial gazette and in such other 
manner as the State Government may 
direct, as required by sub-section (2). 

7. The wordings of sub-section (2), 
extracted above, clearly indicate that 
the publication of the declaration of the 
intention to constitute a town a Munici- 
pality is mandatory both in regard to 
its publication in the official gazette as 
also in such other manner as the State 
Government may direct. The publication 
of the declaration of the intention in the 
official gazette only is not sufficient nor 
is it siifficient to give a notice of the 
said declaration to the Notified Area 
Committee, because the publication of the 
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declaration of the intention must be in 
such other manner as the State Govern- 
ment may determine. Giving of notice to 
NoMed Area Committee is not the 
pubhcation of the declaration within the 
naeaning of sub-section (2) of Section 4 
of the Act 

8. Section 5 of the Act provides: — 

"The State Government shall take in- 
to consideration any objection submitted 
tmough the District Magistrate within 
SIX weeks from the date of the publica- 
tion of a declaration under Section 4, 
by any inhabitants of the town or area, 
or any rate-payer of the municipality 
concerned, and in the case of a declara- 
tion imder clause (a) of sub-section (1) 
of the said section, by the district board 
of the district in which the town is 
situated.” 

9. In view of the provisions aforesaid, 
it is clear that the intention of the Legis- 
lature_ was that the declaration of the 
intention of the State Government must 
be published in the locality in some other 
manner, apart from the publication in the 
official gazette, as the State Government 
may think fit and proper to direct, so that 
any inhabitant of the town or the area or 
any rate-payer of the Municipality con- 
cerned, if it was a case covered by the 
other clauses of sub-section (1) of Sec- 
tion 4, may get an opportunity to sub- 
mit his objection through the District 
Magistrate, within six weeks from the 
date of the publication of the declaration 
under Section 4 of the Act. Such a pro- 
vision, made for safeguarding the rights 
of the inhabitants of the locality, could 
not but be mandatory, as it had a very 
good purpose behind it It is a matter of 
common experience that the official 
gazette is not subscribed or read by the 
general inhabitants of any town or area. 
If, therefore, the publication of the de- 
claration of the intention of the State 
Government is made only in the official 
gazette and in no other manner, the in- 
habitants of the locality are deprived of 
their valuable right to file their objec- 
tions for the consideration of the State 
Government under section 5 of the Act 

10. In the case of Mahesh Prasad 
Sinha v. Munjay Lai, AIR 1964 Pat 53, 
a Bench of this court, to which I was 
a party, quoted the well-known principles 
from various authoritative text books to 
enable the court to determine as to whe- 
ther a particular provision of law is 
mandatory or mere directory. Out of 
those quotations, I think, it is expedient 
to quote a few passages here also. In 
Maxwell’s Interpretation of Statutes, 
Eleventh Edition, at page 364 occurs a 
passage, which reads thus: — 

'Tt has been said that no rule can be 
laid down for determining whether the 
command is to be consider^ as a mere 
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direction or instruction involving no in- 
validate consequence in Its disregard, 
or as imperative, with an implied nulli- 
fication for disobe^ence, beyond the 
fundamental one that it depends on the 
scope and object of the enactment. It 
may, perhaps, be found generally correct 
to say that nullification is the natural 
and usual consequence of disobedience, 
but the question is in the main governed 
by considerations of convenience and 
justice, and, when that result would in- 
volve general inconvenience or injustice 
to innocent persons, or advantage to 
those guilty of the neglect, without pro- 
moting the real aim and object of the 
enactment, such an intention is not (to) 
be attributed to the le^slature. The whole 
scope and purpose of the statute under 
consideration must be regarded. The 
general rule is, that an absolute enact- 
ment must be obeyed or fulfilled exactly, 
but it is sufficient if a directory enact- 
ment be obeyed or fulfilled substantial- 
ly.” 

At page 262, the learned author has 
said — 

'TVhen a statute requires that some- 
thing shall be done, or done in a parti- 
cular manner or form, without expressly 
declaring what shall be the consequence 
of con-compliance, the question often 
arises: What intention Is to be attributed 
by inference to the legislature? Where, 
indeed, the whole aim and object of the 
legislature would be plainly defeated U 
the command to do the thing in a parti- 
cular manner did not imply a prohibition 
to do it in any other, no doubt can be 
entertained as to the intention”. 


Lord Campbell's observations wUIe 
affiiming the decision in the case of 
Liverpool Borough Bank v. Turner, 
(1860) 29 U Ch 827, made in (1861) 30 LJ 
Cb 379, to the effe^ 

"No universal rule can be Ifdd down 
for the construction of statutes, .as to 
wbe^er man datory enactments shall be 
considered directory only or obligatory, 
with an implied nullification for disob^ 
ffience. It is the duty of courts of justice 
to to get at the real IntenBon of the 
liCgislature ^ carefully attending to the 
whole scope of the statute to be con- 
strued,” 

were quoted with approval In Howard 
V. Bodington, (1877) 2 PD 203. Before 
quoting the said passage. Lord Penzance 
has said at page 210 — 

"In the case of statutes that are said 
to be imperative, the courts have dedded 
that if it is not done the whole thing 
fail^ and the proceedings that follow 
upon it are all void. On the other hand, 
when the courts hold a provision to be 
mandatoiy 'or directory* they say that, 
although such provision may not have 
been complied with, the subsequent pro- 
ceedings do not fall.** 


It has been pointed out In note (b) at 
page 434 of Volume 36 of Halsbury’s 
Laws of England, Third Edition, that 
Lord Penzance has used the term ‘man- 
datory’ as synonymous with 'directory* in 
contradiction of the term ‘imperative*. 
A passage in paragraph 5813 in Third 
Volume of Sutherland’s Statutory Con- 
struction, Third Edition, reads as fol- 
lows— 

"With respect to the question of mm- 
datory and directory operation, as with 
any question of statutory construction, 
the p rimar y consideration is that of 
determining the intent of the legislature. 
Each case st^ds pretty much on its own 
facts, to be determine on an interpre- 
tation of the particular language used. 
Various methods of attacking the pro* 
blem are employed. One oft-repeated 
formula is that statutory reqidrements 
that are of the essence of the thing 
requi^ statute are mandatory, while 
those thlng i which are not of the essence 
are directory. And it Is said that the 
ordinary meaning of language should 
^ways be favoured." 

IL In the light of the above princi- 
ples for determining the character of the 
command of the legislature as to whe- 
ther it is mandatoiy or mere directory, 
it has to be noticed that sub-section (2) 
of Section 4 requires that every declara- 
tion under this section shall be publish- 
ed in the official gazette and shall be 
published in other manner also. Of 
course; the State Government has been 
given the discretion to determine that 
other manner, but that does not mean 
that the State Government would say 
that publication of the declaration is not 
necessary in any other manner. In soma 
other mann er the declaration of the in- 
tention must be published and the word 
•publication’ necessarily connotes the 
publication of the declaration of the in- 
tention in the locality In a mann er which 
may communicate the declaration to the 
residents of the locality. As I have said 
above, mere giving of the notice of the 
declaration to the Notified Area Commit- 
tee was not such a publication, as was 
done in this case. On the affidavits filed 
by the parties, as also from the gazette 
notification, it Is clear that the declara- 
tion of the Intention was published only 
in the gazette and a notice was given to 
the Notified Area Committee. In no other 
manner it was published in the locali^, 
The declaration of the intention was pub- 
lished in the Bihar Gazette (Extraordi- 
nary) dated the 25th September. 1967, 
tChe English version of the notification 
published in the gazette is as follows:— 

The 21st September, 1967, 

Na 8026-LSG —whereas the G o ve rn or 
of Bihar is satisfied that three-fourths of 
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the adult male population of Ma^epim 
Notified Area in the district of Sa^sa 
declared as such in notification No- 3830- 
LSG dated the 21st March, 1960._ are 
engaged in pursuits other th^ a^cm- 
tural and that the town comprised m the 
aforesaid notified area qont^s not le^ 
tTinn five thousand inhabitants, and 
average number of not less than one 
thousand inhabitants to the square mile 
of the area of the town- , ^ 

Now, therefore, in ^ercise of the 
powers conferred by section 390A of 
Bihar and Orissa Mumapal Act, 1922 
m ^ci O Act Vn of 1922), the Gov- 
Sior of Bihar, is pleased to declare Ins 
intention to convert _ the said notified 
area into a Mumcipahty. 

Any objection or suggestion in iHs 
regard which may be received tiirough 

the District Magistrate, Saharsa,Md me 

Commissioner of the 

within four we^ froin the date of me 
publication of this notification m me 
Bitiar Gazette, wiU be considered. 

By order of me Governor of Bihar, 
S. H. Karim „ 

Deputy Secretary to Government, 

A few months later 

pugned notification converting me Noti- 
fied Area into me Mumapahty, On me 
ferts placed before us, it is, undiluted 
that the declaration of the mten^n as 
published in me Bfiiar Gazette (Extra- 
^Sry) dated me 25m, Septemb^. 
1967 was not published m any omer 
manner That being so, there was clear 
S:tion ofme 

ment of sub-section (2) of Section 4 of 
the Act. 


12. In support of me view I ^ve ex- 
pressed above, a reference may be made 
to me decision of me Suprme Coi^ m 
me case of Gi^ar 

V. Dukhu Lai Das, AHl 1968 SC ^0. Tbe 
■Tplpvant provision of sub-section (2) oi 
S?cC s'^ oTme Bihar Land ^oi^ 
Act which was being conadered by the 
Supreme Court, required 
fixation referred to m sub-section (1) 
shaU be published in official gazette and 
S leait m two is^es of two new^.^P^s 
having circulation m me State of 
K Tal held by the Supreme Co^ ttet 
me direction was mandatory and t^ 
publication in me offidal ^ ^ 

sence of any pubhration “i, 
papers having circulation m me State oi 
ShS waTnot sufficient. 
this view, Bhargava J., dehvermg me 
judgment of me Court, laid strKS, on. t.^ 
adjectival clause "at least” us^ m 
section (2) of Section 3 of mat Act, buti 
in my opinion, even in me cont^ ® 
provition made in sub-section (2) of Se^ 
tion 4 of me Act it has got to be held 
that me requirement of pubhcation or 
the declaration in such other manner as 
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me state Government may direct is also 
mandatory. 

13. Although section 390A in terms 
does not make me exercise of the power 
by the State Government subject to the 
provisions of Section 5 of me Act, when 
it makes it subject to the provisions of 
Section 4, as a rule of construction and 
by necessary implication it has got to be 
held mat it is subject to S. 5 also, 
omerwise mere woiild be no purpose] 
and meaning in making it subject to Sec- 
tion 4 only. In that view of me matter, 

I may point mat the period for filing ob- 
jection through me District Magistrate 
is six weeks from me date of me publica- 
tion of me declaration under Section 4 
and me State Government see m s to have 
arbitrarily reduced that period to fom 
weeks by me declaration published in 
me Bihar Gazette (Extraordinary) dated 
me 25m September, 1967. 

14. Coming to me second point urged 
on behalf of me petitioners, it is to, be 
noted first mat mere are three reqmre- 
ments in respect of whicli tiie State Gov-* 
emment is to be satisfied, before declar- 
ing its intention to constimte a town or 
an area a Municipality and mey are me 
following: — 

(i) That three-fourth of me adult male 
population of me town or the area, are 
engaged in pursuits omer man agncul- 

tiural; . . _ 

(ii) That such town or area contains 
not less man five thousand inhabitants; 

and 

(iii) That me density of the popifia- 
tion of an average number of not leK 
man one thousand inhabitants to the 
square mile of me area of me town is 
there. 

15. It is no doubt true that me Stete 
Government, namely, me Governor, has 
to be satisfied as to me existence of me 
three conditions aforesaid before a dec- 
laration of intention is made under, sec- 
tion 4 of me Act The satisfaction is of 
me Governor and not of the Court But 
when undisputed materials have been 
placed before me court, as have been 
done in this case, which necessarily lead 
to me conclusion that any or more of 
the conditions has or have not bem 
satisfied, men me court has got to 
hold mat me satisfaction of me State 
Government or me Governor was based 
on no material. In mat view of the mat- 
ter also, me notification has got to be 
declared invalid. 

16. In me case of Barium Ch^cals 
Ltd, v. Company Law Boa^ AIR 1967 
SC 295, HidayatuUm ,J. 
one of me majority view of me Co^ 
sSd in relation to a provision of a similar 
nature : — 

"No doubt me formation of 
subjective but me existence of arcum 
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stances relevant to the Inference as the 
sine qua non for action must be demons 
treble. If the action is questioned on the 
ground that no circumstances leading to 
an inference of the kind contemplated 
by the section exists, the action ml^t 
be exposed to Interference unless the 
existence of the circumstances is made 
out" 

Hb Lordship quoted with approval a 

r sage from the judgment of Shelat J. 
the same case, which said — 

"It is not reasonable to say that the 
clause permitted the Government to say 
that it has formed the opinion on cir- 
cumstances which it thinks exist** 

17. I would first like to observe that 
Ithe three conditions which are to be ful- 
filled under clause fa) of sub-section (1) 
of Section 4 of the Act must be refer- 
able to the facts as they exist at the 
time of declaration of the Intention of 
the State Government to constitute a 
po^ or an area a iWum'apaili'ry. Ihe 
facts as they appear from the census 
report of 1961 made several years ago 
]befi)re the declaration of the intention 
of the State Government cannot Ik safe 
critezia for the satisfaction of the State 
Government that the conditions have 
been fulfilled. In the Instant case, there 
is nothing to indicate the facts as they 
existed in 1667 were taken into consi- 
deration before the issuance of the dec- 
laration of the Intention of the State 
Government This is clear from a copy 
of the letter dated the 20th November. 
1967, written by the District Magi^rate 
of Saharsa to the Commls^oner of the 
Bhagalpur Divlsian. which U Annexure 
*1’ to the counter-ailidavit filed on behalf 
of Respondents 1 and 19. That letter 
shows that the objection of the Notified 
Area Committee was examined in the 
light of the cettsus figures of 1961 and 
on no other baas. Even on that basis on 
the face of the materials placed before 
this Court, it Is manifest that the first 
condition was not fulfilled, although un- 
disputedly the other two were fulfilled. 

18. The figures given In the petition 
as well as in the counter-affidavit with 
reference to the Census Report of 1961 
are not at a variance. According to these 
figures, the total male population of the 
area of Madhepura was 6.763. This In- 
cluded both adult and minor male popu- 
lation.^ Out of this total, the number of 
male workers was 3.380, 489 of whom 
were cultivators and 226 were agricultural 
labourers, that is to say out of 3.380.715 
workers were engaged in agricultural 

E ursuits and Z655 workers were engaged 
1 pursuits other than agricultural. The 
niunber 2.665 was not the three-fourth 
of the total adult male population of 
Irladhepura. It appears from the sup- 
plementary affida^dt, which has notbera 
, controverted, that the adult male poptda- 
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tion out of the total male population was 
about 60 per cent, i. e. It was In the 
neighbourhood of 4,000 and the figure 
2,665, falls short of the three-fourth of 
the adult male population which can be 
SAid to be engaged in pursuits other than 
agricultural. An obvious mistake seems 
to have been committed by the authori- 
ties fa this regard as It appears from the 
c<»py of the letter written by the District 
Magistrate to the Commissioner of the 
Bhagalpur Division on the basis of which 
fa the counter-affidavit filed on behalf of 
the respondents 1 and 19 it has been 
stated that "out of the total male popu- 
lation of 6,763, only 489 are cultivators 
226 are agricultural labourers. The 
are engag^ fa pursuits other than 
agricultural who are much more than 
three-fourth of the total male popula- 
tion.’* fa the writ application itself, a 
fact has been mentioned that the popula- 
tion of the male non-workers fa the 
tarni. ficcordiss to the }PB1 
a®nsu3, was 3.383. which would include; 
“students or children doing no other 

Work, or other persons engaged 

to household duties only, ^infants or dis- 
abled persons incapable of doing any 
Work, retired persons (not re-employed), 
rentiers, beggars, vagrants, convicts fa 
Jails, iimates of penal, mental or chari- 
table institutions, and unemployed per- 
aons.” (Vide page xxxii of the Census 
of India. 1961, Bihar District Census 
Handbook of Saharsa). The authorities, 
aa the counter-affidavit clearly Indicates, 
Proceeded on the assumption that the 
total male population of 6,763 was the 
total adult male population. This Is one 
oljvious error and secondly, whoever was 
n(>t engaged fa agricultu^ pursuit was 
token to be engag^ fa pursuits other 
thw agriculture That Is the second ob- 
vlous error. In view of the glaring facts 
disclosed fa the counter-affidavit, it has 
to be held that the satisfaction of the 
SUte Government as to the fulfilment 
of the first requirement of clause (a) of 
strb-section (1) of Section 4 of the Act 
Was based upon obvious errors and erro- 
n^us views. 

19. L therefore, hold that the decla- 
JAtion of the intention as published fa 
toe Bihar Gazette (Extraordinary) dated 
toe 25th September, 1967. leading to the 
conversion of the Madhepura Notified 
Area into a Munidpalitv by the impug- 
Dfcd notification dated the 8lh December, 
IS67, was null and void because all the 
toree pre-conditions, which were sine qua 
n«jn of the formation of the intention and 

declaration, were not fulfilled, as also 
b^use the declaration was not in eom- 
Pjfance with the mandatory requirement 
ot Sec. 4(2) of the Act 

20. In the result the application is 
allowed and the notification no. 1002 /LSG 
OAted the 8tb December. 1967, a copy of 
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which is Annexure 'A’ to the yo:it appli- 
cation, is held to be null and void and 
of no effect A writ of mandamus will 
issue directing respondent no. 1 not to 
give efiect to it. There "will be no order 
as to costs. 

21. B. P. SINHA, J. I agree. 
DGB/D.V.C. Petition allowed. 


AIR 1969 PATNA 95 (V 56 C 23) 

R L. NARASIMHAM, C. J. AND 
B. D. SINGH, J. 

Commissioner of Income-tax, Bihar 
and Orissa. Patna 

Maheshwari through Shebait H. Barat, 
Dhanbad, Opposite Party. 

Tax Case No. 3 of 1966, D/- 15-4-1968. 

Income Tax Act (1922). Ss. 2(6^). 41 

Income earned by Shebait of an 

idol, as shebait is "earned mcome of 
idol. 

The personality of the idol V.® 

said to be merged in that 
Hence for aU legal purposes, the 
bait and the idol are one. Any mcoM 
earned by the shebait not on his ovm 
SSonal behaH but wMe 
Hie shebait of the deiW “Urt be deemed 
to be the inconie earned by the i^^ 
separation of the person^ty of the^e- 
bait from that of the idol 
of applying the Pro'uaons of th^ ArtwU 
•not be in consonance wim rne 
Law. Where therefore fte 
on the business, on b^^ of *e idol. 


elm” income it ^ .come^th- 
the^efinition .of "eamed mcome ^f 

the idol as described m Sec^on 2(6i^ 

(b). AIR 1962 SC 156 ^ 

494 & AIR 1966 SC 73, H) 

Cases Referred: Chronolopcal Paras 

(1966) AIR 1966 SC 73 (V 53) 

(1965) 3 SCR 652, ComiOT. of In- 
come Tax. Madr^ in 

Trustees, Nagore Du^. No^ore 10 
(1966) AIR 1966 Cal 494 in 

' Sridhar Jiew v. Income T^ Officer 10 
(1962) AIR 1962 SC 156 (V 49)- 
110621 44 ITR 1, Commr. of In- 
?or^e^i V. S. A. S. Marimuthu 

(1^7) ^AIR 1957 SC 133 (V 44) = 

'^1956 SCR 756, DeoH Nandan v. ^ 
Murlidhar 

Uera Singh, for Petitioim.n Me^. 
Tarkeshwar Prasad, Awa^ 
sad, Rameshwar Prasad No. 2^ 
Manindranath Verma, for Opposite Party. 

NARASIMHAM, C. J. "Ms is a 

reference by the Income Tax Appellate 
Tribunal under SecPon 256(1) of the 
Income Tax Act, 1961, stating the follow- 
ing case for the opinion of this court. 
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•viz. whether on the facts and the cir- 
cumstances of the case, the assessee is 
entitled to earned income relief as de- 
fined in Section 2(6AA) of the Act. 

2. The assessee (Opposite Party) is a 
Hindu deity, Uma Maheshwari, acting 
through its shebait, H. Barat, who was 
appointed as shebait imder the orders of 
the Calcutta High Court made in 193^ 
The assessee o'wns several collieries and 
other business assets in Dhanbad District 
of Bihar. Here, we are dealing with the 
assessment year 1961-62, for which the 
relevant accounting year was the finan- 
cial year 1960-61. Hence, the law apph- 
cable 'will be the old Act, "viz., Indian 
Income-tax Act, 1922 (hereinafter) refer- 
red to as the Act. 

3. The assessee claimed earned income 
relief; but that claim was rejected both 
by the Income-tax Officer and the Ap- 
pellate Assistant Commissioner who 
thought that a deity, though a juristic 
person for assessment, was incapable of 
earning any income. The Income-tax 
Appellate Tribunal, however, granted 
earned income relief relying on section 41 
(1) of the Act, and observed that inas- 
much as the shebait was appointed by 
the Court and it was he who carried on 
the business of the deity assessee and 
he was capable of earning income, the 
assessee would also get the benefit of 
that income. 

4. Hence, the main question for con- 
sideration is whether a Hindu deity, who 
is the o-wner of property, can claim earn- 
ed income relief under the pro'visions of 
the Act on the ground that its shebait 
earned that income for 'the deity. 


5, The relevant statutory pro-visions 
for consideration for this purpose are 
Section 2(6AA) defining "earned income 
and section 41(1). Those provisions, oimt- 
ting imm aterial portions are quoted 
below. 

"2(6AA) 'Earned mcome means any 
income of an assessee who is an indi-vi- 
dual, Hindu undi-vided family, unregis- 
tered firm or other association of persons 
not being a company, a local authority., a 
registered firm or a firm treated as. regi^ 
tered under clause (b) of sub-section (o) 
of Section 23 — 

(a) * • • » • 

(b) which is chargeable imder. the 
head profits and gmns of busine^, 
profession or vocation lyhere tne 
business, profession or vocation is car- 
ried on by the assessee or. m the^e 
of a firm, where the assessee is a Partner 
actively engaged in the conduct of the 
business, profession or vocation; or 

and includes any such mcome whiA 
though it is the income of another per- 
son. is included in the assessee s mcome 
imder the provisions of this Act, but dora 
^t ^dude any such income which is 



96 Pat L-T. Commr. V. Uma Maheshwari (Narasunham C. J.) A. LB. 


p ygm pt from tax under sub-section (2) of 
Section 14 or under a notification issued 
under Section 60." 

6. It is now well settled that thou^ 
a Hindu idol is a juristic person holding 
properties and the properties endowed 
vest in the same, nevertheless the Idol 
is the owner only in an ideal sense — 
see Deold Nandan v. Murlldhar, AIR 
1957 SC 133 at p. 136. In Mukherjea’s 
liw of Endowment (Second Edition) at 
page 249. the legal position about the 
relationship between the idol and its 
shebait has been summed up as follows: 

"An idol is a juristic person in whom 
the title to the properties of the endow- 
ment vests. But it is only in an ideal 
sense that the idol is the owner. It has 
to act through human agency, and that 
agent is the Shebait, who is, in law, the 
person entitled to take proceedings on its 
behalf. The personality of the idol might 
therefore be said to be merged in that 
of the Shebait.” 

7. On behalf of the assessee. Mr. Tar- 
keshwar Prasad contended that, by vir- 
tue of sub-section (1) of Section 41 the 
tax due from the Idol was leviable and 
recoverable from its shebait in the like 
manner and to the same extent as It 
would be leviable and recoverable from 
the idol Iteelf. Hence, he urged that, 
though the idol may be incapable of 
"earring any income, the income earned 
by its shebait lor the Idol must be 
deemed to be the income earned by the 
idol for the purpose of claiming the earn* 
ed income benefit. 

8. Mr. Ugra Singh for the Depart- 
ment, however, urged that reliance on 
Section 41(1) of the Act will not be justi- 
fied because, though that section permits 
the levying and recovering from a she- 
bait in the same manner and to the same 
amount as it wo\fid be leviable and 
recoverable from an idol,^ it does not 
authorise the converse, that is to ^y, tax 
due from an idol cannot be levied and 
recovered in the same manner as the tax 
due from a shebait 

9. As regards the defimtion of "earn- 
ed income” given in Section 2(6AA)(b) 
Mr. Ugra Singh contended that that 
would apply in terms only where the 
assesses hir^elf carries on business. Here, 
admittedly, the idol could not and did 
not carry on business. He further urged 
that the inclusive part of the definition 
given at the end of sub-section (6AA) 
will also not help the assessee brcause 
its application is restricted only to those 
instances where the income of another 
person is included in the assessee’s in- 
ccanexmder the provisions of the Act. Mr. 
Ugra Singh luged that the words "an- 
other person” In this portion of the de- 
firdtion must mean anchher distinct legal 
person other than the assessee. 


where the shebait acts merely for the 
Idol, according to Mr. Ugra Singh, be 
cannot be said to be "another person” as 
mentioned in tte indurive part of the 
definition of "earned income.” 

10. There is, undoubtedly, consider- 
able force in the contention of IJr. Ugra 
Singh. Reliance on Section 41(1) of the 
Act, may not be quite appropriate be- 
cause, though it permits the levy and 
recovery of tax from a shebait in the 
same manner and to the same amount as 
would be leviable and recoverable from 
the deity, it does not answer the real 
question at issue in this case, viz., how 
can a deity earn am^ income? The cases 
where section 41 has been applied are 
not helpful Mr. Tarkeshwar Prasad dted 
the judgment of the Supreme Court in 
Commissioner of Income-tax v. S. A. S. 
Marimuthu Nadar, (1962) 44 ITR l-^-CAIR 
1962 SC 156) where it was held, apply- 
ing the prindple of Section 41(1) of the 
Act. that the income of a minor will alSo 
be entitled to earned income relief if, in 
fact, it was earned by his guardian. This 
case, however, was distinguished by Mr. 
Ugra Singh on the ground that a minor 
was not incapable of earning any income, 
whereas an Idol suffers from that in- 
capacity. Similarly. AIR 1966 Cal 494, 
Sri Sridhar Jiew v. Income Tax Officer, 
District II(I) Calcutta, does not help us 
here because that dedsion only lays down 
that a shebait of a Hindu deity would 
come within the wide meaning to be 
given to the woid "trustee” in Section 
41(1) of the Act. Similarly, AIR 1966 SC 
73, Commissioner of Income-tax, Madras 
v. Managing Trustees. Nty?ore Durgha, 
Nagore. may not be helpful because there 
the main question for consideration was 
whether Section 41 of the Act would be 
applicable where trustees of a Muslim 
durgha (described as Nat amaigars) actu- 
ally earned the Income for the durgha. 
thottgh surplus out of the income was 
payable to some of the descendants of 
the original founder known as Kasupan- 
gudars. Here, again, the I^upangudars 
are human beings and capable of having 
earned income and hence there is no 
difBculty in applying the prindple of 
Section 41(1) to them. 

11. In my opinion, the answer to the 
point raised by Mr. Ugra Singh is found 
in the Hindu Law concept of the relation- 
ship between the shebait and tiie idoL 
The passage from Mukherjea’s book 
(quoted above) says that the personality 
of the Idol might, therefore, be said to 
be merged in that of the shebait. Hence, 
for all legal purposes, the shebait and 
the Idol are one; any income earned by 
the shebait not on his own personal be- 
half but while functioning as the shebait 
of the deity must be deemed to be the 
income earned by the Idol The separa- 
tion of the personality of the shebait 



1969 


Bishwa Nath v. Yashoda Nandan (B. P. Rinha J.) Pat, 97 


from that of the idol for the purpose of 
applying the provisions of the Act will 
not be in consonance with the Hindu 
law as described above. This is the reason 
why in the assessment order the asses- 
see has been described as Uma Mahesh- 
waii through H. Barat, i. e. the deity 
ftuictioning through its shebait. Here, 
adnnttedly, the shebait carried on the 
business on behalf of the idol, and earn- 
ed the income which is sought to be 
taxed. It will therefore come within the 
definition of "earned income” of the idol 
as described in Section 2 (6AA) (b). 

12. For these reasons, I answer the 
question in the afiirmative, and hold 
that the assessee (idol) through its she- 
bait is entitled to the earned income 
relief as defined in Section 2(6AA) of 
the Act. The petitioner should pay the 
costs of Rs. 200/- to the opposite party. 

13. B. D. SINGH, J. : — I agree. 

BDB/D.V.C. Reference answered. 


AIR 1969 PATNA 97 (V 56 C 24) 

B. P. SINHA, J. 

Bishwa Nath Prasad, Petitioner v. 
Yashoda Nandan Sinha, Opposite Party. 

Criminal Revn. No: 982 of 1967,_ D/- 
18-4-1968, against order of Sub-divisional 
Magistrate, Giridih, D/- 8-4-1967. 

Criminal P. C. (1898), S. 192 — Stage 
at which transfer shoiild he ordered _ — 
Cognisance of case taken — Enquiry 
directed against one of accused — No 
order made on enquiry report — Case 
transferred — Transfer legal. 

Where in a case an enquiry is directed 
against one of the accused after cognis- 
ance is taken, but the case is transferred 
without passing any order on the enquiry 
report, the transfer is not illegal. 

(Para 4) 

Cognisance is taken of an offence and 
not of an accused, and therefore when 
cognisance is taken though summonses 
are issued against some of the accused 
only, the case should be transferred. 
There is no provision in law compelling 
a Magistrate to pass an order on the en- 
quiry report before transferring the case. 
The only precondition for a transfer 
under S. 192, Criminal P. C. is that cog- 
nisance of the case should have been 
taken. Thus such a transfer is legal. 

(Paras 3 and 4) 

Birendra Prasad Sinha and Braj Kishore 
Prasad No. II, for- Petitioner; Mrs. D. Lai 
and Raninandan Singh, for Opposite Party. 

ORDER : — This revision application is 
directed against the order dated 8-4-1967 
passed by the Sub-divisional Magistrate, 
Giridih, in a case instituted imder Sec- 
tion 500 of the Indian Penal Code. 

HL/KL/D383/68 

1969 Pat./7 m G— 38 


2. On 17-11-1966, Bishwa Nath Pra- 
sad. Petition^, filed a complaint before 
the_ Sub-Divisional Officer, Giridih, 
agmnst Shri Yashoda Nandan Sinha, 
Subhash Chandra Sarkar, Editor, Search- 
light and Awadhesh Kumar Tiwary, 
publisher and printer. Searchlight. The 
learned Subdivisional Magistrate examin- 
ed the complainant on S. A. and summon- 
ed the Editor and publisher of Search- 
light. As against Opposite Party Yashoda 
Nandan Sinha, he referred the matter for 
an enquiry by Shri J. Das, Magistrate, 
1st Class. The Enquiring Magistrate sub- 
mitted his report on 5-12-66 to the effect 
that a prima facie case was made out 
against Yashoda Nandan Sinha as well. 

On 6-12-1966, Yashoda Nandan Sinha 
moved the Sessions Judge against the en- 
quiry report and the learned Sessions 
Judge stayed further proceedings in the 
court of the Sub-divisional Magistrate. 
Consequentiy, no order could be passed 
on receipt of the report of the Enquiring 
Magistrate. Ultimately, the learned Ses- 
aons Judge disposed of the matter re- 
jecting the petition of Yashoda Nandan 
Sinha on 21-3-67 with the following ob- 
servations: — 

"AH that I want to point out at this 
stage is that the Acting Sub-divisional 
Magistrate, after taking cognizance 
should at once transfer a case to a mun- 
sif-Magistrate. The detention of the file 
is against the separation scheme. At this 
stage the applicant who has been named 
as a third accused in the complaint peti- 
tion has no locus standi and this appli- 
cation is not maintainable. I, however, 
make it clear that the Sub-divisional 
Magistrate must at once transfer the 
records of the case of which he has 
taken cognizance to a Munsif Magistrate.” 

On receipt of this order, the learned 
Sub-divisional Magistrate passed the im- 
pugned order on 8-4-67 to the following 
effect; — 

"perused the order of the learned Ses- 
sions Court. Cognizance has already been 
taken under Section 500 I. P. C. The case 
is transferred to the file of Sri G. N. 
Chandra, Munsif Magistrate, 1st Class, 
for disposal.” 

_ It is against this order that this revi- 
sion application has been directed, as 
mentioned above. 

3. The contention of learned Counsel 
for _ the petitioner is that the learned 
Magistrate failed to exercise his juris- 
diction in not passing any order on the 
report of the Enquiring Magistrate. Ac- 
cording to the separation scheme, after 
taking cognizance, the Sub-divisional 
Magistrate is to transfer a criminal case 
to the file of a Munsif Magistrate or a 
Judicial Magistrate. It is well settled that 
cognizance is taken of an offence and not 
of an accused, that is to say when cog- 
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itizance of the offence was taken in this 
case, though the order for issue of sum* 
mons was against some of the accused 
only, the learned Magistrate should have 
transferred the case to the file of another 
Magistrate, Judicial or Munsit for 
This irregularity in the procedure was 
noticed by the learned Sessions Judge 
and he rightly directed the learnt Sub- 
divisional Magistrate to transfer the case 
immediately to a Munsif Ma^strate for 
trial Because by the order of the learn- 
ed Sesrions Judge, further proceedings 
in the matter were stayed, the learned 
Sub-divisional officer could not have 
passed any order earlier regarding the 
report of the Enquiry Officer cither ac- 
cepting or rejecting it In the orfer of the 
learned Sessions Judge, there was a clear 
direction to transfer the case immediately 
to a Munsif Magistrate and, in obedience 
to that order, tlxe learned Sub-divisional 
Officer passed the impiutned order. There- 
fore, no irregularity has been committed 
therein. He did not either accept the 
report or reject it and the whole case 
was transferred to the Munsif Magis- 
trate. It was that Magistrate who could 
consider the report of the Enquiry Offi- 
cer and pass necessary order. It was not 
obligatory for the learned Sub-divisional 
Ma^trate to pass order before transfer- 
ring the case. There is no provision lo 
law compelling a Magistrate to pass such 
order before transferring a case to the 
Magistrate. 

4. On perusal of the record. It ap- 
pears that es a matter of fact before the 
Sessions Court it was submitted on be- 
half of the petitioner himself that in 
view of the separation scheme Imme- 
diately after the cognizance the Sub-divi- 
sional Magistrate should have transfer- 
red the C3se to the file of a MunsU- 
Maglstrate who was the proper person to 
find out as to who else can be summon- 
^ in the case as additional accused. The 
learned lawyer for the petitioner had 
conceded that the matter had to be seen 
by the trial court and not by the Acting 
Sub-divisional Magistrate. 

Now, however, fiie petitioner has taken 
a different stand which has got no foot- 
ing. The impugned order is a simple 
order of transfer of the case to another 
Magistrate for disposal Under Section 
192 of the Code of Criminal Procedure 
such transfer order can be passed at any 
stage of the case before it reaches the 
stage of inquiry or trial The only pre- 
, condition is that the Sub-divirional 
Magistrate should have taken cognizance 
of the case. Here the cognizance of the 
case was already taken and, therefore, 
the learned Sub-divirional Magistrate 
was, within his jurisdirtion to tranter 
the case to another Magistrate for dispo- 
sal even without passing any order on 
\tecclpt of the Inquiry report in respect 


of Shri Yashoda Nandan Sinha. I do not 
find any illegality in the order. 

5. The onler-sheet of the trial Court 
Indicates that, as a matter of fact, before 
the learned Munsif-Magistrate. the com- 
plainant raised this matter and prayed 
for issue of processes against Yashoda 
Nandan Sinha on basis of the report of 
Mr. J, Daa, Magistrate. 1st Class, It ap- 
pears that the learned Magistrate on a 
due consideration of the matter has pass- 
ed an order that this question would be 
considered only after some witnesses ar« 
examined when he would be able to 
know whether a prima fade case was 
made out against Yashoda Nandan Sinha. 
He has left the matter open. I think, this 
was quite appropriate order. 

t. Therefore, on a consideration of the 
entire circumstances, I find that there 
is no reason to set aside the order of the 
learned Sub-divisional Officer dated 
8-4-61. The petifion is, therefore, reject- 
ed. 

JRM/D.V.C. Petition dismissed. 


Am 1969 PATNA 9S (V 56 C 
N. L. UNTWAUA AND 
P. K. BANERJI. JJ. 

Ashu Lai Saraogi. Appellant v. Ha? 
Sic. Ebadat Husain, Respondent. 

A. P. O. D. No. 46$ of 1962. D/- 30-4- 
1968. against decision of Sub. J., Pumea« 
D/- 17-7-1962 

Civil P. C. (1908), Order 9 Rule 13 — 
£x parte hesriog — Neither party ready 
oa earlier hearing dates — Joint petition 
for time to compromise, given by both 
parties — ■ On date of such petition suit 
not even a year old — Refusal of time 
and ex parte bearing against defendant 
wrong. AIR 1925 Fat 534 and AIR 1929 
Pat 609, FoU. (Para 4) 

Cases Referred: Chronological Paris 
(1929) AIR 1929 Pat 609 (V 16)=10 
Pat LT 589, Ram Lai Gape Y. 

Kali Prasad Sahu 5 

(1925) AIR 1925 Pat 534 (V 12)- 
1925 PHCC 199, S. N. MuUick 
T. Ganga Gope B 


B. P, Rajgarhla and Sharat Kumar 
Sharan. for Appellant; Jyotirmoy Ghosh, 
for Respondent. 


JUDGMENT;— This appeal by the de- 
fendant is from a decree of the Court 
below passed ex parte against him In the 
suit filed by the plaintiff-respondent for 
foreclosure. Two points were urged In 
support of the appeal by the learned 
advocate for the appellant: (i) that the 
time petition filed by the parties on the 
16Ui July, 1962, ought not to have be^ 
rejected and the suit ought not to have 

HTJKlJDSSeHs 



1969 Ashu Lai v. Ebadat Husain pat. 99 


been taken up ex parte on that date; and 
(ii) that even on the materials produced 
at the ex parte hearing the decree is 
erroneous, illegal and fit to be set asid& 

2. Since we are inclined to accept the 
-first submission made on behalf of the 
appellant, it is not necessary to express 
any opinion on the second point. 

3. The title suit, on the basis of a 
document said to iave been executed by 
the defendant on the 28th November, 
1943 was filed on the 6th September, 1961. 
The written statement filed by the ap- 
pellant was accepted by order no. 6 dated 
the 28th February, 1962 and issues were 
also settled on that date The suit was 
adjourned to the 28th March, 1962 for 
fixing a date for hearing. On this date 
by order no. 7 the date for bearing fixed 
was the 19th April, 1962. on which date 
both sides filed separate petitions for 
tim e. The suit was adjoiuned to the 14th 
May, 1962 for hearing. On the 26th April 
1962 the plaintiS filed a petition stating 
that he was very old and was laid up 
with blood-pressure and heart trouble; 
as such, he prayed that be _may be exa- 
mined on commission. This application 
was directed to be put up for orders on 
the date fixed. On the date fixed, that is. 
on the 14th May, 1962, the plaintiff filed 
hazri, "which "was not the hazri oi 
the plaintie but of somebody on hte 
behalf, because the petition filed for Ws 
examination on commission was still 
pending to be disposed of. The defen- 
dant filed a petition for time on the 
ground that he had to summon witnesses. 
The case was adjourned to the 20th June 
1962 for hearing. 

The plaintifi’s petition dated the 26th 
Api^ 1962 for bis examination on_ com- 
mission was directed to be considered 
when moved. On the 20th Jime, 1962, 
again hazri of somebody was filed on 
behalf of the plaintiff. It is clear from 
the records oi this case that hazri of the 
plaintiff himself was not filed, as Ms peti- 
tion for his examination on commission 
was still to he disposed oL On defen- 
dant’s petition for time the suit was ad- 
journed to the 12th July, 1962, for hear- 
ing. The plaintiff’s petition was not mov- 
ed and it 'was again directed to be con- 
adered when moved. On the 12th July, 
1962, a petition for time on behalf of 
the plaintiff was filed on the groimd that 
he was suffering from Mgh blood-pres- 
sure. The defendant prayed for -time on 
the ground that his v/itnesses had to he 
summoned as they were not willing to 
come, ■without summons. 

The time petitions of both the parties 
were rejected and 'they were directed to 
get ibady but on their pressing for time 
the suit was adjourned for peremptory 
hearing on the 16th July. 1962. On this 
date, however, “parties filed a joint peti- 
tion for time to compromise the suit. 


The prayer for time was rejected and the 
irarties were asked to get ready at once. 
The plaintiff got ready and without 
mo'vmg his petition for his examination 
on commission he examined himself at 
the ex parte hearing as P. W. 1. The 
defendant’s lawyer not being in a posi- 
tion to cross-examine either P. W. 1 or 
his only other ■witness fP. W. 2) declin- 
ed to cross-examine them. The suit was 
decreed ex parte on the 17th July, 1962. 

4. On the facts and in the circum- 
stances of this case it appears to us that 
the suit ought not to have been taken up 
for ex parte hearing on the 16th July. 
1962. A't none of the earlier dates fixed 
for hearing, the plaintiff was ready to 
proceed -with the suit nor was the defen- 
dant. The suit on the 16th July, 1962, 
was not even one year old. In that situa- 
tion, when there was a talk of compro- 
mise between the parties and a joint 
petition for time on that ground had 
been filed, in order to help the parties 
to arrive at a compromise, 'time ought to 
have been granted. Even nR.-;iiTning that 
the court was not inclined to grant time, 
although, in our opinion, it was -wrongly 
not inclined to do so, it ought not to 
have taken up the suit on that very date 
for ex parte hearmg. It ought to have 
adjourned the suit, may be even by a 
day or two, and posted it for ex parte 
bearing. It seems to us that the appellant 
has unreasonably been denied an oppor- 
■tunity to contest the suit by proceeding 
with it ex parte on the 16th July 196£ 

5. The cours^ which we have pro- 
posed to take in this case, is warranted 
by the decisions of tMs Court in S. N. 
Mullick V, Ganga Gope, AIR 1925 Pat 
534 and Ram Lai Gope v. Kali Prasad 
Sahu, AIR 1929 Pat 609. 

G. We, therefore, allow the appeal, 
set aside the judgment and decree of the 
court below, remand the case to it and 
direct it to retry the suit after gi-ving an 
opportunity to both the parties to adduce 
their evidence and to take part in the 
proceedings at the trial of the suit. The 
witnesses for the plaintiff, already exa- 
mined by him, it is obvious, will have to 
be recalled for cross-examination by the 
defendant and may be recalled, if the 
plaintiff so wants, for further examina- 
tion-in-chief. 

The defendant will have to pay a sum 
of Rs. 64/- as cost to the plaintiff within 
■toe time to he fixed by the court below, 
but in any event before taking up the 
retrial of toe suit in pursuance of our 
direction. The retrial shall commence on 
a date to be fixed by the com*t below 
after gi-ving notice of the date of retrial 
to the parties or their lawyers. There 
shall be no order as to costs in this ap- 
peal. 

JRM/D.V.C. Appeal allowed. 
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ANWAR AHMAD. J. 

Firdhar Lai' Rastogi, Petitioner v. Kuer 
Avinash Chandra Singh. Opposite 
Civil Revn. No. 207 of 1967. D/- 7-5- 
1968, against order of Munsif, first Court. 
Patna D/-16-12-1966. 

Houses and Rents — Bihar Buildings 
(Lease, Bent and Eviction) Control Act 
(3 of 1947), Section llA — Scope — Ap- 
plication by landlord for deposit of rent 
by tenant and withdrawal of it — One 
composite order with r^ard to both reliefs 
not propel — Opportuiuty .of hearing 
must he given on both occasions. 

Section llA contemplates two different 
applications by the landlord lor two dif- 
ferent r^efs, namely, one for the deposit 
of the rent by the tenant and the other 
for the withdrawal of the same and, con- 
sequently, one composite order with re- 
gard to both the reliefs Is not envisaged 
by it. It cannot be ^spated that, on both 
these occasions, be must be (fiven an 
opportunity to place his case before the 
Court and each application must rec^ve 
separate consideration by the Court: AIR 
1955 SC 425 (429). ReL on. (Para 6) 
There may be cases In wUch the 
landlord may apply only for a direction 
on the tenant oy the Court for deposit 
of rent but the tenant does not choose 
to deposit the same. In such there 
will be no occasion for the landlord to 
apply for permission of the (^urt to 
withdraw the amount. If the order res- 
training the landlord from withdrawing 
the rent Is made a part of the order 
directing the tenant to deposit the rent, 
such an order will, in many c a ses, be- 
come infructuoxu. A Court should always 
guard itself from passing an infructuous 
order, (Para 7) 

Cases Referreds Chronological Paras 
11955) AIR 1955 SC233 (V42)-1955 
SCR 1104, Hari Vishnu v. Ahmad 
Ishaque ^ . 5 

(1955) AIR 1955 SC 425 42)=- 

1955-2 SCR 1, Sangaram Singh t. 
Election Tribunal, Kotah 5, 8 

(1928) AIR 1928 PC 261 (V 15) = 

29 Mad LW 72, T, B. Barrett T. 
African Products Ltd. B 

(1925) AIR 1925 Mad 1274 (V 12) = 

49 Mad LJ 273, Venkatasubbiah 

V. T aV^ hTm'n ara ^mhflTn 6 

(1917) AIR 1917 PC 71 (V 4)=ILR 
40 Mad 793. Balakrishna Udayar 
V, Vasudeva Ayyar 5 

Chunni 7 .at, for Petitioner; S. Sarwari 
Ali anrt Shashi Kumar Sihha, for Oppo- 
site Party. 

ORDER This application In revi- 
sion on behalf of the plaintiff is directed 
against an order dated the 16th Decem- 
- HTVKL/D388/68 


ber 1966, passed by the Munsif, First 
Court. Patna, reiectii^ hia appUiation 
for permission to withdraw the arrears 
of rent deposited by the opposite party, 

2. The petitioner Instituted the suit 
Cntle Suit No. 294 of 1964) on the 23rd 
November 1964 for the eviction of the 
opposite party from holding No. 83. Cir- 
cle No. 177, Ward No. 26. at Chowk. 
Patna dty, on the ground of pereonal 
necessity and non-payment of rent. The 
opposite party did not dispute the rela- 
tionship of landlord and tenant for the 
rate of rent claimed by the petitioner. 

3. During the pendency of the suit 
the petitioner filed an application under 
Section llA of the Bihar Bitildings 
(Lease, Rent and Eviction) Control Act, 
1947, hereinafter referred to as the Act 
The Court, by its order dated the 18tb 
July, 1966, directed the opposite party 
to deposit the arrears of rent from the 
10th December 1963 to June 1968 at the 
rate of Rs. 72 per month without pre- 
judice to the rights of the parties to lead 
evidence in regard to the arrears of rent 
and payment of rent etc. with a direction 
that, in case the deposit was made In 
pursuance of this order, the petitioner 
would not be at liberty to withdraw the 
amount of rent for the period 10th 
December 1963 to June 1966. 

4. As stated above, the order restrain- 
ing the petitioner from withdrawing the 
amount forms part of the order passed 
by the Coxirt below on the 18th July 1988 
on an application of the petitioner xmder 
Sec. IIA of the Act, wherein the only 
prayer of the petitioner was that the 
opposite party be directed to deposit the 
rent £r^ the IDth December 1963 to 
May 1966. In the rejoinder filed by the 
opposite party to this application, natu- 
T^y enough, no obje^on was raised 
to tiie withdrawal of the amount by the 
petitioner. The petitioner also had not 
applied for Its ^thdrawal, as, till then, 
the amount had not been deposited. The 
petitioner made a prayer for the permis- 
don of the Court to withdraw the amount 
In his application dated the 15th Decem- 
ber 1966. No objection was raised by the 
osiposite party to the withdrawal of the 
amount by the petitioner, although a copy 
of the application of the petitioner had 
been served on the lawyer for the oiiposite 
party and the original filed In Court 
bears the signatiire of his lawyer. 

5. In the impugned order, which was 

E ssed on the 16th December 1966, the 
tmed Munsif observed that — 

"the order dated 18-7-66 was dictated 
on the ijlas In presence of the lawyers 
for the parties,” 

It was also held that, as no objection 
was raised about the reriraint put on the 
petitioner while the order was being 
passed, there was no reason to review or 
recaR the order dated the 18th July 1966 
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and justice required that the same must 
continue. There is, however, nothing on 
the record to show that the petitioner 
was given an opportunity to make his 
submission on the point The mere fact 
that, at the time the order was dictated, 
no objection was raised could not be a 
ground to divest the petitioner of his 
right to have his say in the matter before 
the Comi; made its mind and passed 
an order to his detriment. It is a princi- 
ple of natural justice that, before an ad- 
verse order is passed against a person, 
he must be given an opportunity to make 
his submission. As this was not done, the 
order dated the 18th July 1966 must be 
held to be void and without jurisdiction 
(vide Sangram Singh v. Election Tribu- 
nal, Kotah, AIR 1955 SC 425, at p. 429). 

6. The way in which the order was 
passed was also against the scheme of 
the section itself. Section llA of the Act 
may be split up into two parts. Under 
the first part, the landlord may file an 
application for an order on the tenant 
to deposit the arrears of rent and the 
rent falling due every month thereafter. 
If tire tenant fails to deposit the amoimt 
as directed by the Court, his defence 
against ejectment would be struck out. 
In case the amount is deposited, the 
second part gives an option to the land- 
lord to apply to the Court for permission 
to withdraw the same. The section, there- 
fore, contemplates two different applica- 
tions by the landlord for two different 
reliefs, namely, one for the deposit of the 
rent and the other for the withdrawal of 
the same and, consequently, one com- 
posite order with regard to both the re- 
liefs is not envisaged by it. It cannot 
be disputed that, on both these occasions, 
he must be given an opportunity to place 
his case before the Court and each ai^ 
plication must receive separate consi- 
deration by the Court. It be useful 
to quote tiie following passage from the 
decision of the Supreme Court in Sang- 
ram Singh’s case, AIR 1955 SC 425; — 

". . . .there must be ever present to 
the mind the fact that our laws of pro- 
cedure are grounded on a principle of 
natoal justice which requires that men 
should not be condemned unheard, that 
decisions should not be reached behind 
their backs, that proceedings that affect 
their lives and property should not con- 
tinue in their absence and that they 
should not he precluded from participat- 
ing in them. 

... a party must be heard in a Court 
of law, or at any rate be afforded an 
opportunity to appear and defend him- 
self, unless there is express provision to 
the contrary, is, we think, beyond dis- 
pute. See the observations of the Privy 
Coimcdl in 'Balakrishna Udayar v, Vasu- 
deva Ayyar’, AIR 1917 PC 71 at p. 74, 
and especially in 'T. B. Barrett v. African 


Ltd., AIR 1928 PC 261 at p. 
2o2, where Lord Buckmaster said: — 

■no forms or procedure should ever be 
pei^tted to exclude the presentation of 
a litigant’s defence’. 

Also 'Hari Vishnu’s case’, AIR 1955 SC 
233, which we have just quoted. 

, In our opinion, Wallace, J., was right 
m 'Venkatasubbiah v. Lakshminarasim- 
ham’, AIR 1925 Mad 1274, in holding 
that — 

'One cardinal principle to be observed 
in trials by a Court obviously is that a 
party has a right to appear and plead 
ms cause on all occasions when that 
cause comes on for hearing’, 
and that — 

'It follows that a party should not be 
deprived of that right and in fact the 
Court has no option to refuse that right,, 
'u^ess the Code of Civil Procedure de- 
prives him of it’.” 

7. There may be cases in which the, 
landlord may apply only for a direction 
on the tenant by the Court for deposit 
of rent but the tenant does not choose to 
deposit the same. In such cases, there 
will be no occasion for the landlord to 
apply for permission of the Court to with- 
draw the amount. If the order restrain- 
ing the landlord from withdrawing the 
rent is made a part of the order direct- 
ing the tenant to deposit the rent, such 
an order will, in many cases, become in- 
fructuous. It is well known that a Court 
should always guard itself from passing 
an infructuous order. 

8. The intention of the Legislature, 
in enacting Section llA in the Act by 
Section 12 of the amending Act (Act 16 
of 1955) was that no tenant ^ould be 
allowed to continue in possession of the 
rented premises unless he is made to pay 
the arrears of rent and the rent falling 
due every month thereafter. Section llA 
has been inserted exclusively for the 
benefit of the landlord. During the pen- 
dency of the stiit for ejectment, the 
money so deposited shall as a rule be 
made available to the landlord so that 
he may get its benefit. 

9. I am consciocrs of the fact that the 
petitioner did not come to this Coiurt 
against the order passed on the 18th July 
1966. Nonetheless, as the order dated the 
18th July, 1966 was premature, I c;^ as 
is a well-settled rule of this Court, inter- 
fere with that order in the present appli- 
cation which has been filed against the 
order dated the 16th December, 1966. 
The impugned order is tainted with ille- 
gality inasmuch as the Court has refused 
to consider on merits the petitioner’s ap- 
plication dated the 15th December 1966, 
to which even a rejoinder was not filed. 

10. The result, therefore, is that the 
appHcation in revision is allowed, the 
impugned order is set aside, and the 
case is sent bacik to the learned Munsif 
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to reconsider the application of the peti- 
tioner dated the 15th December. 1966 on 
merits in the light of the observations 
made above. There will, however, be no 
order as to costs. 

BSK/D.V.C. Revision allowed. 
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RAJ KISHORE PRASAD. J. 

Satdeo Prasad and another. Appellants 
V. Ram Narayan and others. Respondents. 

A. F. A. D, Na 531 of 1966. D/- 1-5- 
1968. from decision of Sub. J., Bihar. D/- 
26-4-1966. 

(A) Tort — Malicions prosecntion — 
Snit for damages — Essentials to be prov- 
ed — Accusation against plaintill in res- 
pect of offence which defendant claims 
to have seen him commit — Trial ending 
in acquittal on merits — Presumption 
will be not only that plaintiff was inno- 
cent but also that there was no reason- 
able and probable cause for accusation. 

VThen the prcsecutor must know whe- 
ther the story which he Is telling against 
the man whom he Is prosecuting Is false 
or true, in such a case, if the accused 
is Innocent, the prosecutor must be tell- 
ing a fals^ood, and there must be want 
of reasonable and probable cause. Or if 
the drcumstances proved are such that 
the prosecutor must know whether the 
accu^ IS guilty or innocent, if he exer- 
cises reasonable care. It is only an iden- 
tic^ proposition to infer that if the ac- 
cused is Innocent there must have been 
a want of reasonable and probable cause. 
Except in cases of that kind, it is never 
true that mere Innocence is proof of want 
of reasonable and probable cause. It 
must be Innocence accompanied by such 
circumstances as raise tte presumption 
that there was a want of reasonable and 
probable cause. Where, therefore, the ac- 
cusation against the plaintiff was in res- 
pect of an offence which the defendant 
claimed to have seen him commit, and 
the trial ends in an acquittal on the 
merits, the presumption will be not only 
that the plaintiff was Innocent, but also 
that there was no reasonable and prob- 
able cause for the accusation. Case law 
discussed. (Para 11) 

(B) Tort — malicious prosecution — 
hlalice — What constitutes. 

The malice which is essential in an 
action for malidous prosecution does not 
necessarily / connote personal spite or Ill- 
will. but only means an indirect or im- 
proper motive; rather than a derire to 
vindicate the law. fPara 13) 

(C) Tort — Malicious prosecution — 
Suit for damages — Accusation against 
plaintiff by Karta of Joint Hindu Family 
— Other members also made defendants 
HIJKI./D389/68 


» That accusation was made on behalf 
of whole family not shown — Prosecution 
of plaintiff must be deemed to have been 
made by Karta himself in his personal 
capacity and other members will not be 
liable at alL (Para 16) 

(D) Tort — Malicious prosecution — 
Suit for damages — D^endant belonging 
to scheduled caste and not possessed of 
enough properties &om which claim of 
plaintiffs could be realised — Claim made 
though not exaggerated reduced to nomi- 
nal sum which was held suffldent to 
vindicate rights of plaintiff. 

(Para 17) 

Cases Referred: Chronological Paras 
(1958) AIR 1958 Pat 329 fV 45) = 
lUt 36 Pat 786. Nagendra v. Etwari 
Sahu 10 

(1948) AIR 1948 Pat 167 (V 35). 

Darsan Pande v. Ghaghu Pande 8 
(1947) AIR 1947 Oudh 116 (V 34)- 
mi 22 Luck I. Vilayatl Begum 
V. Nawal Kishore 7 

(1938) AIR 1938 Pat 529 (V 25)- 
19 Pat LT 889, Taharat Karim 
V. Malik Abdul KhaUq 5. 8. 14 

0928) AIR 1928 All 337 fV 15)- 
ILR 50 All 713, Shubrati r. Sham- 
suddin 6 

(1926) AIR 1926 PC 46 fV 13)- 
ILR 1 Luck 215. Balbhaddar 
Singh V. Budri Sah 5 

(1913) n All U 125-18 Ind Cas 
280. Radhe Lai v. Munnoo 6 

0883) 11 QBD 440. Abrath v. North 
Eastern Rly, Co. 8 

Sidbeshwar Prasad Singh, for Appd- 
lants; Narayan Singh, for Responden1& 
JUDGfllCNT Plaintiffs are the ap- 
pellants. They have appealed from the 
concurrent decisions of the Court below 
dismissiog their suit for damages for 
malicious prosecution on the ground that 
they had failed to prove that tte crimi- 
nal .case instituted by defendant 1 was 
malidotisly false and without reasonable 
and probable cause. 

2.. Admittedl.'g, Pint. 1.84. tos. a. Gals* 
mararua-am ditch, and water, which ac- 
cumulated therein, was used for irrigating 
the adjoining lands. Plaintiffs alleged 
that the Fishery right in the said ditch 
was never settled with anybody; but 
the defendants said that it is true so long 
Zamindari remained there was never 
any settlement of fishery right but since 
after the vesting of the estate, the State 
of Bihar began to settle the fishery 
tight, year after year. and. at the time of 
the occurrence, which was on 24-4-1960. 
defendant 1 waa the settlee from the 
State of Bihar. 

3. Defendant 1 lodged a first Infor- 
mation report with police to the effect 
that on 24-4-1960. the pldntiffs were 
stealing fish of the ditch, which he had 
taken settlement of from the State of. 
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Bihar, and, therefore, the plaintiffs had 
committed an offence of theft under Sec- 
tion 379 L P. C. The plaintiffs were put 
on trial, but the criminal court acquit- 
ted the plaintiffs. Thereafter, the present 
suit was instituted by the plaintiffs for 
damages for malicious prosecution which 
has been dismissed by both the coiuts 
below, as stated above. 

4. In second appeal, it was contended 
by Mr. Sidheshwar Prasad Singh who 
appeared for the appellants, that defen- 
dant 1, who was examined as D. W. 9, 
admitted that on the day and at the time 
of occurrence he was present at the spot 
and he remained standing there for 2i to 
3 hours till the plaintiffs left the place 
with the caught fish but this admission of 
defendant 1 has not been considered by 
any of the two courts below. He contend- 
ed that here was a case in which the de- 
fendant alleged that he was an eye-wit- 
ness to. the occTirrence and if even then 
the plaintiffs are acquitted, the presump- 
tion would be not only that the plaintiffs 
were innocent but also that there was no 
reasonable and probable cause for ac- 
cusation, and, therefore, the plaintiffs' 
suit should have been decreed, since the 
finding of the courts below that the cri- 
minal case was without reasonable and 
probable cause is illegal. In support of 
his contention, he relied on certain deci- 
sions. 

5. The first case relied upon was Taha- 
rat Karim v. Malik Abdul KhaUq, AIR 
1938 Pat 529 = 19 Pat LT 889 which was 
decided by Dhavle and Agarwala JJ. In 
that case it was held that where the ac- 
cusation against the plaintiff was in res- 
pect of an offence which the defendant 
claimed to have seen him commit, and 
the trial ends in an acquittal on the 
merits, the presumption will be, not only 
that the plaintiff was innocent, but also 
that there was no reasonable and prob- 
able cause for the accusation. Their Lord- 
ships relied in this connection on the 
decision of the . Privy Council in Bal- 
bhaddar Singh v. Budri Sah, AIR 1926 
PC 46=ILR 1 Luck 215. 

6. The next case relied upon was a 
Bench decision of the Allahabad High 
Court in Shubrati v. Shamsuddin, AIR 
1928 All 337=ILR 50 AH 713, which was 
decided by Sulaiman and Kendall, JJ. 
Their Lordships held that it is not at all 
incumbent upon the plaintiff to prove 
that he was innocent of the charge upon 
which he was tried; but, if the defendant 
pleads that, his complaint was true and 
leads evidence to substantiate it, the 
question of the truth or falsity of the 
complaint may arise at the instance of 
the defendant and when such facts are 
professed to be within the knowledge of 
the defendant, the question of the truth 
or falsity of the complaint may also de- 
termine the question of want of reason- 


able and probable cause. His Lordship 
Sulaiman, J., as he then was, who deli- 
vered the joint judgment of the Court, 
relied on Radhelal v. Munnoo, (1913) 11 
AH LJ 125 = 18 Ind Cas 280, in which 
it was held that "no question of reason- 
able or probable cause arises where the 
charge is such as must be true or false 
to the knowledge of the defendant” 

7. Reliance was also placed upon a 
Bench decision of the Oudh Chief Court, 
presided over by Misra and EJdwai, JJ., 
in Ml Vilayatt Begam v. Nawal Kishore, 
AIR 1947 Oudh 116. In this case it was 
held that if a man acts on his own 
knowledge then the fact that the com- 
plaint _ was a false one will raise a pre- 
sumption that there was absence of rea- 
sonable and probable cause and that 
malice existed, unless it is shown that 
his memory was defective or that there 
was some valid ground for a misappre- 
hension. It was further held that in an 
action for malicious prosecution "malice" 
is not merely the doing of a wrongful 
act intentionally but it must be establish- 
ed that the defendant was actuated by 
malus animus, that is to say, by spite or 
ill-will or any indirect or improper 
motive; if however, the defendant had 
reasonable and probable cause for laun- 
ching the criminal prosecution no 
amount of malice will make him liable 
for damages. Similarly, if the prosecutor 
honestly believed that the accused was 
^ilty of a criminal offence he is not 
liable for malicious prosecution no matter 
how wrong-headed he might have been. 
It was further held that ordinarily speak- 
ing, damages in a suit for malicious pro- 
secution are given on two bases, first, on 
the ground of a solatium for injiury to 
the feelings of the party prosecuted; 
secon^y, as a reimbursement for legiti- 
mate expenses inciured by him in his 
defence. 

8. The last case relied upon was 
Darsan Pande v. Ghaghu Pande, AIR 1948 
Pat 167 decided by Das. J., as he then 
was. His Lordship, while dealing with 
the case of AIR 1938 Patna 529 = 19 
Patna LT 889 (Supra), referred to the 
observations of Bowen L. J. in Abrath v. 
The North Eastern Railway Co. (1883) 
11 Q. B. D. 440 and held that the decision 
in 19 Patna LT 889 = AIR 1938 Pat 529. 
referred to above was correct 

9. The observations of Bowen L. J., at 
page 462 in the aforesaid leading case, 
decided by the Court of Appeal in 
England on appeal from the. judgment 
of Cave, J., which was upheld, can ap- 
propriately be read here also. 

"Something has been said about in- 
nocence being proof, prima facie, of want 
of reasonable and probable cause. I do 
not think it is. \^en mere innocence 
wears that aspect, it is because the fact 
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of innocence involves with It other circum- 
stances which show that there was the 
want of reasonable and probable cause: 
as, for example, when the prosecutor 
must know wh^er the story which he 
is idling against the man whom he is pro- 
secuting is false or true. In such a case, 
if the accused is innocent, it follows that 
the prosecutor must be telling a false- 
hood, and there must be want of reason- 
able and probable cause. Or if the drcum- 
stances proved are such that the pro- 
secutor must know whether the accused 
is guilty or innocent if he exerdses rea- 
sonable care it is (^y an identical proposi- 
tion to infer that if the accused is innocent 
there must have been a want of reason- 
able and probable care. Except In cases 
of that kind, it is never true that mere 
innocence is proof of want of reasonable 
and probable cause. It must be innoc- 
ence accompanied by such drcumstances 
as raise the presumption that there was 
a want of reasonable and probable cause”. 

10. A Division Bench of this Court 
in Nagendra v. Etwarl Sahu. ILR 36 Pat 
786 “ (AIR 1958 Pat 329), to which I 
was a party and in which the judgment 
of the Court was delivered by me and 
which case has been upheld on appeal by 
the Supreme Court, the principles govern- 
ing an action for malidous prosecution 
have been thoroughly discussed and ^ 
its aspects and all the authorities on the 
point have been reviewed. 

11. On a review of the eases abov^ 
mentioned, the prindples, therefore, whidi 
emerge and which would apply here may 
be summarised thus 

When the prosecutor must know 
whether the story which he Is tell^ 
against the man whom he Is prosecuting 
la false or true, in such a case, if the ac- 
cused is innocent, it follows that the pro- 
secutor must be telling a falsehood, and 
there must be want of reasonable and 
probable cause. Or if the drcumstances 
proved are such that the prosecutor must 
know whether the accused Is guilty or in- 
nocent, if he exerdses reasonable care, 
it is only an identical proposition to Infer 
that if the accused is innocent there must 
have been a want of reasonable and pro- 
bable cause. Except in cases of that 
kind, it is never true- that mere innocence 
Is proof of want of reasonable and pro- 
bable causa It must be innocence ac- 
companied by such ' circumstances as 
raise the presumption that there was a 
want of reasonable and probable cause. 
Where, therefore, the accusation against 
the plaintiS was, in respect of an oSence 
which the defendant daimed to have 
seen him commit, and the trial ends in an 
acquittal on the merits, as is the case 
here, the presimption will be not only 
that the plaintiff was inn ocent, but also 
that there was no reasonable and pro- 
bable cause lor the accusation. 


A,LK. 

12. When the evidence Is read in the 
light of the above presumption, it becomes 
clear that the learned Subordinate Judge 
erred in favour of the defence when deal- 
ing with the question of reasonable and 
probable cause. Hence, the Firstinfonna- 
tion Report wUch was lodged by defendant 
1 was based on bis own knowledge as he 
himself saw the occurrence being com- 
mitted by the p laintiffs. In the Instant 
case, defendant 1, who was examined as 
D. W. 9, clearly admitted that be was 
present at the time of occurrence for 2i 
to 3 hours untU the plaintiffs left the 
place of occturence with the caught fish. 
This admission of defendant 1 clearly 
shows that he was an eye-witness to the 
occurrence and still the plaintiffs were 
acquitted. This fact shows that the defen- 
dant had no probable and reasonable 
cause for instituting the criminal case 
against the plaintiffs. The court of appeal 
bdow has mention»i in paragraph 14 
that P. W. 3 admitted that on the ^y ol 
occurrence other villagers caught fish 
and, therefore. It was not unreasonable tc 
think that the plaintiffs also caught th( 
fish and as such be concluded that there 
was CO wonder that the defendant 3 
thought that plaintiffs were also catch* 
ing the fish at the time of occurrence 
The learned Judge in paragraph 10 men- 
tions that it was admitted that the Khata 
was a Gairmazarua-am Khata. and, there- 
fore, he says that the plaintiffs had good 
reason to catdr the fish as being one of 
the members of the village and the defen- 
dant 1 had equally good reason to think 
the plaintiffs to be the thieves as the 
fishery right was settled with hlim In 
these circumstances, on the findings of 
the court of appe^ below itself, it is 
clear that the finding that the criminal 
case was not without reasonable and pro- 
bable cause is not correct. When defen- 
dant 1 saw with his own eyes, as admit- 
ted by him as D. W. 9. and also as men- 
tioned by the learned Judge of the Court 
of appeal below, and, still the criminal 
case tenninated In favour of the plain- 
tiffs, and they were acquitted on the 
merits, the presumption will be not only 
that the plaintiffs were innocent but also 
that there was no reasonable and pro- 
bable cause. In such a situation the 
defendant certainly cannot be said to 
have reasonable and probable cause for 
instituting the case. Therefore, the defen- 
dant 1 had no reasonable and probable 
cause for instituting the case. 

13. The malice which is essential In 
an action for malicious prosecution does 
not necessarily connote personal spite or 
ill-will, but only means an indirect or 
Improper motive, rather than a desire to 
-rtndicate the law. 

14. The learned Subordinate Judge, in 
paragraph 7 of his judgment, found that 
the defendants were not actuated with 
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malice in filing the criminal case. But 
the First Information Report lodged by 
the defendant 1 against the plaintife was 
clearly unjustified when the plaintiffs 
were acquitted on the merits of the charge 
of theft under Section 379 L P. C. This 
clearly shows that the defendant 1 had 
an indirect and improper motive rather 
than a desire to vindicate the law. Malice 
in this sense is clearly established as 
against defendant 1 in respect of the 
plaintiffs. This view is supported by AIR 
1938 Pat 529, referred to before. 

15. For the reasons given above, I 
hold, in disagreement with the coiurt of 
appeal below, that the plaintiffs had es- 
tablished that their prosecution by defen- 
dant 1 was without any reasonable and 
probable cause and that it was actuated 
by malice. On these findings, therefore, 
the plaintiffs were entitled to a decree 
against defendant 1. 

16. The plaintiffs impleaded all the 
defendants on the ground that they were 
members of a joint family of which de- 
fendant 1 was the Karta, but it cannot 
be said that defendant 1, who made the 
accusation, did so on behalf of the whole 
family. In this view, the prosecution of 
the plaintiffs must be deemed to have 
been made by defendant 1 himself in his 
personal capacity and, as such, the other 
defendants are not liable at aU. 

17. As regards the claim for damages 
the courts below have foimd that the 
claim was not at all exaggerated, but as 
the plaintiffs failed to prove their case, 
their claim was dismissed. On my above 
finding, the plaintiffs are entitled to a 
decree for damages against defendant 1 
only; but, to me, it appears, that in view 
of the fact that the defendant 1-respon- 
dent 1 is a Dusadh by caste and belongs 
to the Scheduled caste, and there is no 
evidence that he possessed enough pro- 
perties from which claim could be realis- 
ed, 1 think the claim should be reduced. 

In this view, therefore, I would reduce 
the claim to a nominal sum of Rs. 100, 
which would be sufficient to vindicate 
the rights of the plaintiffs, 

18. It may be mentioned that none of 
the principal respondents appeared and 
contested this appeaL Only Deputy Regis- 
trar, guardian for minor respondent 6, 
appeared and argued on behalf of the 
minor respondent. 

19. The result, therefore, is that the 

appeal is allowed, the judgments and 
decree of the courts below as against 
defendant 1 are set aside; but, as against 
defendants 2 to ,6 are affirmed. As the 
appeal has not been contested, there will 
be no order for costs of this Court. 
RSK/D.V.C. Appeal allowed. 


K Dutta J.) Pat, 105 

Am 1969 PATNA 105 (V 56 C 28) 

K. K DUTTA, J. 

Kesho Sao, Petitioner v. State of Bihar. 
Opposite Pariyr, 

. I^evn. No. 999 of 1967, D/- 23- 

4-1968, against order of Judicial Magis- 
feate First Class, Nawadah, D/- 20-6- 

J.UD /, 

^sential Commodities Act (1955), Ss. 7 
Md 12A — Violation of B. 3 of Imported 
Foodgrains (Prohibition of Unauthorised 
Sme) Order — Cognisance taken on basis 
of report of magistrate deputed to search 
premises of accused — Prosecution and 
defence witnesses examined on same date 
Trial illegal — No cure under Sec- 
tion 537 Cr. P, C. — (Imported Food- 
grains (Prohibition of Unauthorised Sale) 
Order (1958), Rule 3) — (Criminal P. C, 
(1898), Sections 4(l)(w), 190, 262(1), 252, 
255, 256(1), and 537). 

Under Section 12A a violation of R. 3 
of Imported Foodgrains (Prohibition of 
Unauthorised Sale) Order, is to be 
tried summarily. But since the of- 
fence is a warrant case within the 
meaning of Section 4 (1) (w) of 
the Criminal P. C., the procedure for 
warrant cases has to be followed in the 
summary trial in view of Section 262(1) 
of the Cr. P. C. When cognizance of the 
case is taken on the basis of the report 
of a Magistrate deputed to search the 
premises of the accused, the procedure 
imd^ S. 252 onwards of the Cr. P. C, 
applies. Therefore, when both the pro- 
secution and defence witnesses are exa- 
mined and cross-examined on the same 
date, that being the procedure for sum- 
mons cases, the trial altogether is illegal 
and there can be no question of cure 
tmder S. 537, Criminal P. C. AIR 1947 
PC 67, FolL (Paras 6, 7 and 8) 

Cases Referred; Chronological Paras 
(1947) AIR 1947 PC 67 (V 34) =48 
Cri U 533, Pulukml Kotayya v. 
Emperor 7 

Jyoti Narain, for Petitioner; Ram Nan- 
dan Singh, for the State. 

ORDER; — This petition in revision 
arises out of a summary trial, as a result 
of which the petitioner has been convict- 
ed under Section 7 of the Essential Com- 
modities Act for violation of the provi- 
sions of Rule 3 of the Imported Food- 
grains (Prohibition of Unauthorised Sale) 
Order, 1958, and has been sentenced to 
pay a fine of Rs. 500 and, in default, to 
undergo rigorous imprisonment for two 
months. It has also been directed that the 
seized foodgrains shall be forfeited to the 
Government. 

2. According to the prosecution case, 
on a petition filed by the members of the 
public before the Sub-divisional Officer, 
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Nawada, on 13-&-1967, the Sub-dividontl 
Officer ordered for an imniediate seardi 
of the business premises occupied by the 
present petitioner at Par Nawada, In the 
town of Nawada, by two Magistrates, Sti 
N. C. Das and SrL S. Prasad. These two 
Magistrates, thereupon, proceeded to the 
house of the petitioner, in a portion of 
which he had a grocery shop, and as a 
result of the search, there was recovery 
of five bags of import^ wheat compris- 
ing 3 quintals and 13 kilograms and two 
bags of flour made from imported wheat 
comprising 63 kilograms, that is, in all 3 
quintals 76 Wlograms. 

Two of the bags were alleged to have 
been foimd in a room In the residential 
portion of the house covered by some bags 
of Bhussa, while the remaining bags 
were found in a room attached to the 
shop-room of the petitioner. The Ma^s- 
trates, thereafter, submitted a joint report 
to the Sub-divisional Magistrate regarding 
the seizure of the aforesaid flour and 
wheat and for prosecution of the peti- 
tioner for violation of the provisions of 
the Imported Foodgrains (prohibition of 
Unauthorised Sale! Order. 1958. and cog- 
nisance ol the case was taken by the 
Sub-dlvislonal Magistrate on the basis of 
this report 

3. The defence of the petitioner in the 
Court below was that the bags of the 
foodgrains in question did not belong to 
him, but belonged to two other persons, 
namely, Paul Das and Bemand Ram- 
brichh (D. Ws. 2 and 3). The defence case 
was that these two persons had received 
certain quantiUes of imported wheat from 
the Catholic Mission, Nawada. by way of 
famine relief and alter getting a part of 
the wheat crushed Into flour, they had 
tSren with them a portion of the wheat 
and flour to their own residence and had 
left the remaining quantity of wheat and 
flour with the petitioner for safe custody 
with a view to remove the S 2 ime on a 
later date. 

4L The learned Magistrate accepted the 
prosecution case as correct and rejected 
the defence version, with the result that 
he convicted and sentenced the petitioner 
under S. 7 of the Essential Commodi- 
ties Act. as stated above, 

5. Various points were raised on be- 
half of the petitioner before me by Mr. 
Jyoti Narain. but it is unnecessary to 
enter into all those points as I find that 
the order as passed by the learned Marts- 
trate in the present case has got to be set 
aside and the case has to be remanded 
back for fresh trial in view of the fact 
that the trial is vitiated on account of 
non-compliance of the prescribed provi- 
rions of law. 

6. As already stated, the procedure for 
summary trial was adopted in this case 

^ and this was due in accordance with the 


K. K. Dutta J.) A.LR. 

provisions of Section 12A of the Essentiab 
Commodities Act, 1955. Sub-section (IH 
of this Section provides that in case of! 
summary trial of any offences as men-l 
tioned in this sub-se^on, the provisions 
of Chapter XXII of the Code of Criminal 
Procedure shall, as far as may be. apply 
to such trial On a reference to Chapter 
XXII of the Code of Criminal ^ocedure, 
It appears that sub-section (1) of Sec- 
tion 262 of this Chapter provides that in 
cases of summary trials, the procedure 
prescribed for summons-cases ^ould be 
followed in summons-cases, and the pro- 
cedure prescribed for warrant-eases shall 
be lollowed in warrant-cases, except as 
mentioned in subsequent sections of this 
Chapter. 

Now. an offence under Section 7 of the 
Essential Commodities Act is punishable 
with imprisonment for a term upto three 
years in case of violation of any order 
made with reference to clauses other than 
clauses (h) and (i) of sub-section (2) ol 
Section 3. Hence the case relating to the 
offence in question, which is punishable 
for a tenn upto three years, comes with- 
in the definition of "warrant case" as 
embodied In clause (w) of sub-section (1) 
of Section 4 of the Code of Criminal Pi^ 
cedure. It follows, therefore, that the 
procedure laid down in the Code of 
Criminal Procedure for trial of warrant- 
cases had to be followed in connection 
with the simunary trial of the offence in 
question in view of the provision of sub- 
section (1) of Section 262 of the Code 
subject, of course, to the other provisions 
as emb^ed in Chapter XXIL 

7. In the present case, the cognizance 
of the case was taken by the Sub-divi- 
rional Magistrate not on the basis of a 
police report after investigation of the 
case, but on the basis of the report of the 
two Magistrates who had been deputed 
by him to search the premises of the 
petitioner. Hence, the procedure laid 
down in Section 252 onwards of Chapter 
XXI of the Code of Criminal Procedure 
(which relates to trial of warrant cases) 
had to be followed in the case. The main 
features of such a trial are that after 
examination of the prosecution witnesses 
the charge has to be framed in accord- 
ance with Section 255. and thereafter the 
accused has to be asked whether he is 
guilty or has any defence to make. If the 
accused refuses to plead, or does not 
plead, or claims to be tried, he is requir- 
ed to state, at the commencement of the 
next hearing of the case or if the Magis- 
trate for reasons to be recorded In writ- 
ing so thinks fit, forthwith, whether he 
wishes to cross-examine any of the wit- 
nesses. and the witnesses have to be re- 
called for such cross-examination as pro- 
vided by sub-section (1) of Section 256. 

After this, the remaining witnesses of 
the prosecution, if any, may be examine^ 
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and then the accused has to be c^ed 
upon to enter upon his defence and to 
produce his evidence. In the present case, 
however, instead of following these P?^0" 
visions, the learned Magistrate caUed 
upon the accused to bring his witaesses 
on the very date fixed for examinahon 
of the prosecution witnesses, and on that 
date all the prosecution witnesses w^e 
examined and cross-examined and the 
defence witnesses were also examined 
and cross-examined. The procedme thus 
followed was that provided for trial of 
summons-cases, and not the procedure 
laid down for trial of warrant-cases. 

It has been held in several decision of 
various High Courts that if 
for trial of summons-cas^_ 
for the trial of a case which has to be 
tried in accordance with 
for warrant-cases, such trial is altogether 

illegS and the irregulanty is not cmable 

under Section 537 of the Sie^P^ 

•Prnppdure As observed by tne rnvy 

SuS S^ellse of Pulukuri^ptayya 

V ^pemr, AIR 1947 PC 67, "when a 
trial is conducted in a manner different 
from that prescribed by the Code . • • 

the trial is bad and no 
on irrpffulantv arises, but if tne tnai 
^nSd SbstantiaUy^in the m^r 
prescribed by the Code, but i^e^_ 

larifv occurs in the course of su<^ con 
ductf the irregulari^ can 
Spction 537. It follows, therefore, tnai 
had the procedure for trial of w^^ - 
Sses been followed in this parhcifi^ 
case and there had been some 

ferity or omission in that connection, that 
te&aritv could , have to™ 
view of the provision of Sec. 537 of me 
Code of Criminal Procedure. 

8. In the pre^nt c^e,_ ^e^ 

been conducted by foUowmg 
dure laid down for 

as such there ca^ot be any P^eshon of 
the irregularity bemg 
tion 537 of the Code of Cnmmal Proc^ 
dure. I may add that in such a case pr^ 
iudice to Ihe accused is wnt large as he 
had to cross-examine the 
nesses immediately after their examina- 
tiS-Sfef. and he was thereby depriv- 
ed of the opportunity of 
the^ at a later date 
is to the lines on which he will take up 
ris defence. In the mci^tance^ as the 
present trial is vitiated by 
defect, the order as passed by &e learned 
Magistrate cannot be sustamed. 


9. In the result, this 
allowed and the order as 
trial Court convicting and 
petitioner under Section 7 
tial Commodities Act and 
seized foodgrains is hereby 
it is directed that a fresh 


application is 
passed by the 
sentencing the 
of the Essen- 
forfeiting the 
set aside and 
trial shall be 


conducted in accordance with the provi- 
sions of few. 

JRM/D.V.C. Petition allowed. 
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B. N. JHA, J. 

Siri Chand Prasad and others. Peti- 
tioners V. Lakshmi Singh and others, 
Opposite Party. 

Civil Revn. No. 758 of 1967, D/- 30-4- 
1968, against order of Second AddL, Sub, 
J., Bihar Sheriff, D/- 24-6-1967. 


(A) Civil P. C. (1908), Order 41 Rule 25, 
and Order 14 Rule 1 — Scope of Order 41 
Rule 25 — Issue not arising on pleadings 
— First appellate Court framing such 
issue and remanding case under Order 41 
R. 25 — Remand illegal. 

Under O. 14, R. 1, issue can arise only 
on the pleadings. Therefore, only if the 
trial court has omitted to frame such an 
issue and determine it and if in the 
opinion of the lower appellate Court the 
decision of that issue is essenti^ for 
decision of the case on merits, it 
will frame the issue and remand 
the case under O. 41, R. 25. As 
such, the remand order made after fry- 
ing an issue not arising on the pleadings 
is illegal AIR 1968 SC 538, Foil 

(Paras 3 and 5) 

(B) CivU P. C. (1908), O. 6, R. 17 — 
Scope — Power of Court to direct suo 
motu amendment of pleadings. 


There is no provision in the Civil P. C. 
authorising the Court to direct suo motu 
a party to amend his pleadings. Hence, 
where no application xmder O. 6, R. 17 
is made for leave to ame"i, but the comi; 
suo motu directs amendn.ent of written 
statement to include a new defence not 
already raised in the pleadings, the direc- 
tion is erroneous, AIR 1950 PC 68, Folk; 
AIR 1965 SC 1008, Dist. (Para 5) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 538 (V 55) = 

1968 Lab IC 531, Sitaram v. Radha 
Bai 3 

(1965) AIR 1965 SC 1008 (V 52)= 

(1965) 1 SCR 542, Municipal Cor- 
poration of Greater Bombay v. 

Lala Pancham 4 

(1950) AIR 1950 PC 68 (V 37) =77 
Ind App 15, Kanda v. Waghu 5 


Sidheshwar Prasad Singh, for Peti- 
tioners; S. C. Ghose and Shyam Etishore 
Prasad, for Opposite Party. 

ORDER ; — The_ lower appellate Court 
framed the following issue: 

"Is the plaintifis’ sale deed dated 8th 
October. 1955 invalid in view of the pro- 
visions of Section 9 of the Bihar Privi- 
leged Persons Homestead Tenancy Act 
1947 (hereinaf ter caUed the Act) and 

HL/KL/D398/68 
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remanded the case to the trial court for 
a finding on the above issue after giving 
opportunities to the parties to adduce 
evidence on t^ issue and to submit its 
findinft to that couit Under the provisions 
of Order 41, Rule 25 of the Code of Civil 
Procedure, by its order dated June 24, 
1967 and kept Uie record of the case in 
its own file. The parties were also direct- 
ed to get their pleadings amended on the 
above issue in the trial court within 15 
days of that order. The plaintifi-respon- 
dents have come up in this Court against 
the ^oresaid order of remand. 

2. The main grievance of the peti- 
tioner is that the course adopted by the 
lower appellate court Is wholly without 
jurisdiction. He submitted that the issue 
fram^ by the lower appellate court in 
this case did not arise on the pleadings 
of the parties. In this case, the Court 
helow directed the parties to get their 
pleadings amended on the above Issue in 
the trial court. This clearly shows that 
even though the lower appellate court 
was consdous of the fact ^t the pro- 
posed issue to be tried did not arise on 
the pleadings of the parties and the trial 
of the issue depended on the amendment 
o! the pleadings of the parties, which 
the CQiut dirked to be done within a 
fortnight and as such, the remand order 
was unjustified. In my opinion, there 
is a good deal of force In this contentton 
of learned counsel for the petitioner. 

3. Order 41, Rule 25 of the Code of 
Civil Proc^ure reads as follows: "Where 
the court from whose decree the appeal 
is preferred has omitted to frame or 
try any issue, or to determine any Ques- 
tion of fact, which appears to the appel- 
late Court essential to the right decision 
of the suit upon the merits, the appel- 
late Court may, if necessary, frame 
is^es, and refer the same for trial to 
the Court from whose decree the appeal 
is prefer!^ and in such case shall direct 
surit Court to take^'tbe additional evi- 
dence required; ai^'such Court shall pro- 
ceed to try sucb.d^es, and shall return 
the evidence ter the appellate Cbcrcf to- 
gether with finding a thereon and the 
reasons thereof.” 

The Rule/authorises the appellate court 
to frame issue if in its opinion the 
trial court has omitted to fr^e or try 
any issue or to determine any question 
of fact Vrhich is essentli to the right 
decision of the suit upon merits. This 
leads to the conrideration whether the 
trial court has made some omission In 
framing or trying the issue. Order 14, 
Rule 1 provides the mode as to how an 
issue in a suit is to be framed. Under 
this provision, each material proposition 
affirmed by one party and denied by the 
other 'Shall form the subject of a distinct 
Issue. Material proposidoos are defined 
as those propositions of law or fact wUch 


a ijlaintifl must allege in order to show 
a right to sue or a defendant must allege 
in order to constitute his defence; when 
a material proposition of fact or law is 
affirmed by one party and denied by the 
other, issues arise. 

The Rule further lays down that at the 
first hearing of the suit, the Court shall 
after reading the plaint and the written 
statement, if any, and after such exami- 
nation of the parties, as may appear 
necessary, ascertain upon what material 
propositions of facts or of law the parties 
are at variance and shall thereupon pro- 
ceed to frame and record l^ues on which 
a right decision of the case appears to 
depend, and nothing in the Rule requires 
the court to frame and record issue where 
the defendants at the first hearing of the 
suit make no defence. The Rule as well 
is clear that the issues arise on the plead- 
ings of the parties. If the defendant has 
not made any defence or has not put 
forward a particular defence, no issue 
arises therein. 

The Supreme Court In Its recent ded- 
rion in Sitaram v. Radha Bai, AIR 1968 
SC S38 has pointed out that the trial 
Judge should not determine an Issue not 
arising on the pleadings of the parties. 
Therefore, under the provirions of Order 
41. Rule 25 if a particular issue arises on 
the pleadings of the parties which the 
trial Court has omitted to frame and 
determine and if in the opinion of the 
lower appellate court the decision of that 
issue is essential for the decision of the 
case on its merits, the appellate court 
will proceed to frame an issue and re- 
mand the case for trial imder the pro- 
visions of Order 41, Rule 25 of the Code 
of Civil Procedure. 

4 . In this case, apparently no defence 
Was taken by the defendants that plain- 
tiffs’ vendor was a privileged tenant 
within the meaning of the Act and as 
such, the plaintiffs* sale deed is inv^d. 
Therefore, on the pleadings of tte parties 
this issue did not arise to be tried by the 
trial court In the suit At toe time of 
the argument this plea was raised ^ 
the lawyer of the defendants The 
lower appellate Court observed in Its 
judgment that • 

"it appears that the same was raised 
for toe first time during the argument 
before the trial court. Because that plea 
was not taken in the pleadings, therefor^ 
the parties had no opportunl^ to adduce 
evidence on that point. Therefore, the 
learned Munsil should not have acc^ed 
any evidence on that point and should 
not have rejected that plea on the groimd 
of absence of evidence on that point” 

The lower appellate Court has criticis- 
ed the trial coiu^ on toe ground that 
rince toe plea was not raised in the writ- 
ten statement it should not have allow- 
ed this plea to be raised at the time of 
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the argument. In my judgment, it is 
light in its criticism but the latter por- 
tion of its judgment cannot be sustained. 
The lower appdlate court is not right 
in holding that the trial court should 
not have rejected that plea, but should 
have given an opportunity to adduce evi- 
dence on that point. The lower appellate 
court is conscious of the fact that a point 
of law which depended on the inve^ga- 
tion of facts cordd not be allowed to be 
taken for the first time at the appellate 
stage, and it is also conscious of the fact 
that the application of-, the Act in the 
present case depended on the investiga- 
tion of facts. But the lower appellate 
court having criticised the trial court 
that it should not have allowed the point 
regarding the validity of the plaintiffs’ 
sale deed by a pri'v^eged tenant^ to be 
raised as it was not in the pleadings at 
the time of the argument, itself fell into 
a serious error in holding that it was just 
and proper that the trial co^ should 
not have disposed of the suit without 
framing a separate issue on this point 
which was most necessary for the deci- 
sion of the suit. 

In its opinion, it should have asked 
the parties to take that plea in writing 
that is, to get the written statement 
amended by adding that plea, which was 
just and proper for the ends of justice to 
determine that plea legally and finally 
in a just way. For that, it relied on a 
decision of the Supreme Court in Muni- 
cipal Corporation of Greater Bombay v. 
Lala Pancham, AIB 1965 SC 1008. It 
came to the conclusion that in the filter- 
ed of justice it was rather necessary that 
the trial court before whom this plea 
was raised to frame an issue on this 
point and before framing an issue on that 
point, the plea would have got added in 
the written statement by way of amend- 
ment. In view of that, it framed an issue 
to be tried by the tridComi; after direct- 
ing the defendants to amend their written 
statements. In my judgment, the lower 
appellate Court has taken a peculiar 
view of the law on this point. 

5. The Civil Procedure Code do^ not 
authorise the court to ask the parties to 
amend their pleadings suo motu so far 
as the groxmds of attack by the plaintiff 
or grounds of defence by the defendant 
are concerned. Of course. Order 1, Rule 
10(2) authorises the court either upon or 
without the application of either party or 
on such terms as may appear to the court 
to be just, to order that the name of any 
party improperly joined, whether as 
plaintiff or defendant, be struck out, and 
that the name of any person who ought 
to have been joined, whether as plaintiff 
or defendant, or whose presence before 
the court may be necessary in order to 
enable the Court effectu^y and com- 
pletely to adjudicate upon and settle all 


fte questions involved in the suit, be ad- 
^d. But so far as the amendments of 
Pl^^dings of the parties are concem- 
there is no such provision which 
authorises the court to direct suo motu 
a party to amend his pleadings. 

Order 6, Rule 17 makes provision for 
the amendment of pleadings which pro- 
vides that the Court may at any stage 
of the proceedings allow mther party to 
alter or amend his pleadings in such 
manner and on such terms as may be 
just and all such amendments shall be 
made as may be necessary for the pur- 
pose of determining the real questions in 
controversy between the parties. Hence, 
for the purpose^ of amendment, leave to 
amend Ms pleading is to be sought from 
the Court^ by a party, and thereafter, the 
Court will determine whether in the 
circumstances of the case leave should be 
granted to the party for making proposed 
amendment in the pleadings or not and in 
the matter of granting leave discretion is 
given to the Court to allow amendment 
or not. But that discretion has to be 
exercised according to certain well-settled 
principles. 

^ Admittedly here, there is no applica- 
tion filed on behalf of the defendants for 
leave to amend the written statement by 
the insertion of a new ground of defence 
that the plaintiffs’ sale deed is invalid on 
accormt of the fact that it was taken 
from a privileged tenant, who had no 
right to dispose of his property. The deci- 
sion of the Supreme Court relied upon 
by the lower appellate court makes it 
dear that in that case the amendment 
should never have been allowed as the 
plaintiffs were making out a new case 
of fraud for wMch there was not the 
slightest basis in the plea as it originally 
stood. It was pointed out that the Court 
wanting to do justice may invite the at- 
tention of the parlies to defects in the 
pleadings so that they could be remedied 
and real issues between the parties tried. 
It was never held in that case that the 
court itself would direct the parties to 
make amendment. There was no harm 
if the court pointed out the defects and 
thereafter it was open to a party to file 
an amendment petition or not. 

In this present case, the Court itsdf 
has directed the amendment of the writ- 
ten statement by the defendants by in- 
serting a new defence wMch was never 
taken in the written statement originally 
filed. Hence, in my judgment, the order 
of the court below directing the amend- 
ment of the written statement is erro- 
neous in law and without jurisdiction. 
It follows, therefore, that the order of 
remand under the provisions of Order 
41, Rule 25 of the Code of Civil Proce- 
dure hy framing an issue wMch did not 
arise on the pleadings of the parties 
could not be sustained in law. S imil ar 
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Cases Referred: Chronological Paras 
0916) AIR 1916 Mad 795 (1) fV 3)- 
S Mad LW 551. Kota China Mell- 
ayya v. Kannekanti Veeriah 6 


question arose in Kanda t. Waghu, AIR 
1950 PC 68. 

In that case, the lower appellate Court 
hid framed an issue for trial by the 
trial court in these words: "The land in 
suit having be^ found to be non-ances- 
tral, do the collaterals exclude the 
daughter’s son according to the custom 
of the parties and is the gift, therefore, 
invalid?” This issue did not arise on the 
pleadings of that case. The High Court 
set aside that order. The Privy Qjundl 
approved the decision of the High Court 
and observed as follows: — 

"The District Court erred in framing 
new issue and in sending the case back 
to the trial Court for further hearing. 
As already indicated the question em- 
bodied in the additional issue was not 
raised in the pleadings. The appellants 
founded their claim on the ground that 
the land was ancestral and It was on that 
ground that they challenged the right of 
the widow to make the gift Not once 
during the proceedings in the trial Court 
did they suggest that even if the land 
was found to be non-ancestral, the 
widow would still be Incompetent to 
dispose of it” 

The law on this point has been clearly 
and sucdnetly laid down by the Privy 
Council which applies with equal force 
to the facts of the present case. 

6. For the reasons stated above the 
application is allowed. The Judgment and 
order of the lower appellate Court re- 
manding the case to the trial court for a 


R. S. ChatterJL and H. R. Das, for Ap- 
pellants; X.al Narayan Sinha and S. K. 
Mazumdar, for Respondents 
SHAMBHU PRASAD SINGH. J.:— 
This second appeal by the p laintiffs arises 
out of a suit for partition. 

2. One Makhanlal Mandal had three 
sons. Kalipada, Dharanidhar (defendant 
No, 2 ) and Bholanath. Kalipada died 
lea«ng a son D^vendra Nath (defendant 
No. 1 ). According to the plaintiffs case, 
defendants 1 and 2 and Bholanath had 
one-third share each in the properties 
In suit and it was, accordingly, recorded 
in the survey record of rights. 'Ihe case 
of the plaintiffs further was that, in the 
year 1949. defendants 1 and 2 and Bhola- 
nath partitioned their properties-’^ a 
registered deed of partition. ITie pro- 
perties in suit, however, were not parti- 
tioned by metes and bounds; but, in the 
said deed of partition, it was merely 
stated that all the three brothers had 
equal shares in these properties;. There- 
after, Bholanath died in the state of 

i ointness with defendant No. 2, who in- 
lerited his share in the properties. On 
the 3rd August 1960, defendwt No. 2 sold 
by registered deeds his two-third share 
in the properties to the pUiotiffa. As 
defendant No. 1 did not agree to their re- 
quest for Immediate partition and. there- 


finding are hereby set a^de. and the case ^fter dishonestly rr^ppropriat^ their 
is sent back to it for disposal according/^ share in the standing paddy crops and. 


to law. Cost will abide the result. 
JBM/D.V.C Petition alloW^ 


/ 
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ANWAR AHMAD ANf) 
SHAMBHU PRASAD SINGH. JJ. 

Kailash Chandra Mandal and another. 
Appellants v. Devendranath Mandal and 
another.. Respondents. 

A. F. A. D. No. 161 of 1965, D/- 9-7- 
1668, from decirion of Dist. J., Dban- 
bad. D/- 25-1-1962. 

(A) Contract Act (1872), S. 62 — Parti- 
tion between brothers eflected by recis- 
tered deed but not by metes and boands 
— - Mistake in deed corrected by nnrecis- 
tcred document resulting in increase ol 
share of one — Other brother selling bis 
share, received under original deed — 
Purchaser is not affected by the subse- 
qnent correction tinder unregistered deed. 

(Para 5) 

(B) Civil P. C. (1908), Ss. 100-101 — 
Question of law — Acceptance of evi- 
dence given by party against Its own 
fdeadings !s a mistake of law. 

^ (Para C) 


subsequently refused to partition the pro- 
perties by metes and bounds, they were 
obliged to institute the suit. 

3. Defendant No. 2, in a written 
statement, supported the case of the 
plaintitis. Defendant No. 1, however, con- 
tested the suit and his case, inter alia, 
relevant for the purposes of the decision 
of this appeal was that the properties 
were not ancestral properties but were 

pic’ib.ised by Chkv/ici 

who gave the same only to defendant 

DO. 1: but, subsequently, it was agreed 
upon between the parties that defendant 
no. 1 would have one-half share in them 
and defendant no. 2 and Bholanath to- 
gether would have other half. The 

entry In the survey record-of-rights was 
not correctly made. The shares of the 
parties with regard to the disputed pro- 
perties were also not correctly shown In 
the registered deed of partition dated the 
26th March 1949 by mistake and, subse- 
quently, Bholanath, by an unregistered 
deed dated the 4th Mainh 1953, admitted 
the mistake. 

4 . The trial Court found In favour of 
tixe plaintiffs and decreed the suit, hold- 
ing that defendemt no. 2 and Bholaziath 
two-third share in the in suit 


njJUE&SSlG* 
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and the plaintiffs acquired this share by 
virtue of the sale in their favour. The 
Court of appeal below has held that the 
share of defendant no. 2 and Bholanath 
was only half and not two-third. It has. 
accordingly, modified the decree passed 
by the trial Court and passed a decree 
for partition in favour of the plaintiffs 
to the extent of one-half share only. It 
has found that the presumption of cor- 
rectness arising out of the entry in the 
survey record-of-rights stood rebutted 
by the evidence on the record and the 
case of defendant no. 1 that he has one- 
half share is true. It has further found 
that the unregistered deed dated the 4th 
March 1953 was, in fact, executed by 
Bholanath and was admissible in 
evidence under proviso 1 to Section 92 
of the Indian Evidence Act. Relying on 
the said document, it has held that the 
share as stated in the registered deed of 
partition of the year 1949 in respect of 
the suit lands was not correct. 

5. In my opiniom this appeal has to 

be allowed on the simple ground that the 
plaintiffs were not parties to the regis- 
tered deed of partition of the year 1949 
and the document carmot be reformed 
as against them on the groimd of mistake 
as they did not share the error, 'mey 
are entitled to rely upon the deed of 
partition as defining the rights of wsir 
predecessor-in-interest and defendmt 
no. 2 is responsible for the reasonable 
consequences of his act. There is a pr^ 
sumption that purchases are ^ 

good«iaith and for consideration. There 
is no material on the record to shew 
that the purchase made by the plaintiffs 
from defendant no. 2 was not in good 
faith and not for consideration. Th^e_ sur- 
vey record-of-rights as finally published 
showed that the share of defendant nn 1 
was only one-third in it and that of de- 
fendant no. 2 and Bholanath together 
was two-lhird. The re^stered deed of 
partition of the year 1949 also indicated 
the same position. deed of 1953 

unregistered. The plaintifis _ cannot be 
supposed to have notice of it. 

6. Wigmore in his famous book on 
Evidence, third edition. Volume 9, in 
Article 2418, states the law on the sub- 
ject as follows: — 

"The theory of reformation is to make 
the instrument state, objectively and in 
appearance to others, what it did sub- 
jectively state to the parties themselves. 
The one party is not bound to the other 
by the purporting tenor of the act, 
because the other party shared the error. 
But as against thiird persons, who are 
not sharers of the same supposition, and 
who are authorised by the substantive 
law to rely upon the instrument as de- 
fining the rights acquired . by it the 
tenor of the instrument controls, as a 
necessary result of the general princi- 


ple that the actor is responsible for the 
reasonable consequences of his act In 
other words, an_ instrument may be re- 
formable as against one person, but not 
as ag ains t another; the only condition 
being, in the latter case, that the trans- 
action is one by which subsequent trans- 
ferees may acquire rights not wholly 
dependent on the title (L e, the jural 
acts) of their transferors.” 

In Kota China Mellayya v. Kannekanti 
Veeriah, AIR 1916 Mad 795 (1) a decision 
which was cited on behalf of the res- 
pondent (defendant no. 1) while holding 
that a mutual mistake mad^ in descrit^ 
ing a piece of land in a registered mort- 
gage deed can be proved by oral evi- 
dence and that when such a mistake is- 
so established, the deed can be construed 
by the Courts as if the mistake had been 
rectified, it was observed that this was, 
however, subject to the condition that 
the rights of third persons acquired in 
good faith and for value should not be 
prejudiced thereby. Mr. Lai Narayan 
Sinha, appearing for the respondent (de- 
fendant no. 1), however, contended that 
this plea was not open to the plaintiff- 
appellants inasmuch as his client was in 
possession of the properties, as found by 
the Court of appeal below, which murt 
be deemed to be a notice of his title to 
the appellants. The trial Court recorded 
a dear finding in favour of the appellants 
on the question of possession and disbe- 
lieved the witnesses examined on behalf 
of defendant no. 1. 

The Court of appeal below has not 
discarded the evidence of the plaintife’ 
witnesses and believed the evidence of 
the defendant’s witnesses on the question 
of possession on their evidence itself but 
has held that, as the evidence of the de- 
fendant’s witnesses was supported by the 
statement made in the unregistered deed of 
the year 1953, that was to be preferred. Ac- 
cording to that document even the share 
of defendant no. 2 and Bholanath was 
given to defendant na 1 for cultivation. 
The defendant’s witnesses too have stated 
in their evidence that the entire disput- 
ed lands were in possession of defendant 
No. 1. In his written statement, defen- 
dant no. 1 did not plead that he was in 
possession of the entire lands; rather, his 
case was that he was in possession 
of his share. The trial Court disbelieved 
the evidence of the defendant’s witnesses 
on this ground. The lower appellate Court 
has erred in law in discarding the evid- 
ence of the plaintiffs’ witnesses and accept- 
ing that of the defendant’s witnesses 
on the question of possession when the 
evidence of the defendant’s witnesses 
was against the pleadings, merely on the 
ground that it was supported by the 
statement in the unregistered deed of the 
year 1953. Therefore, the finding of pos- 
session recorded by the Court of appeal 
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below cannot stand in the way of the 
appdlants in getting a decree as claimed 
by them. 

7. It was next contended by Mr. Sii^ 
that, the appellants not having specifi- 
cally pleaded that their ptirchase was in 
good f^th and for consideration, they 
cannot be allowed to raise the plea. As 
observed earlier, in the cxrctim^nces of 
the case, there is a presumption m their 
favour that their ptirchase was in good 
faith and for consideration and it was for 
defendant no. 1 to plead that it was not 
in good faith and not for consideration. 
Therefore, there appears no substance in 
thig contention of Mr. Sinha either. 

8. In the result, the appeal is allowed 
with costs, the decree of ^e Court of ap- 
peal below is set aside and that of the 
trill Court is restored. 

9 . ANWAR AH:MAD, J. I agree. 

BDB/D.V.C. Appeal allowed. 


M/s. Narsiz^ Das (Anwar Ahmad J.) 
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ANWAR AHMAD AND 
K. B. N, SINGH. JJ. 

Satya Naraln Dhandhanla and another. 

Appellants v. Firm Narsing Das Bhudar- 
twai another, Respondents. 

A. F. O. O. Nos. 104 and 103 of 1964, 

D/- 25-4-1968, from order of Sub J„ 

Second Court, Mc^yr, D/- 4-2-1964. 

CivU P. C. (1908), O. 5. P,. 20(1), (2) and 
0. 9, B. 13 — Substitute service ordered 
— Ex parte decree passed — Application 
imder O. 9. R. 13 not alleeins failure to 
fulfil conditions under O. 5, B. 20(1) — 

Application not also denying knowledge 
of suit riaif" Substituted service efiec- 
tnah 

The words ’'shall be effectual as if it 
had been made on the defendant person- 

mean that the si^ons had bera , 35 ^ 


B, P. Rajgarhia, Rudra Deo Ku mar 
Sinha and Mrs. Sudha Rani Jayaswal, 
for Appellants and Respondent No. 2 in 
M. A 104/64 and Respondents Nos. 2 and 
3 in M. A 105/64; Ramnandan Sahay 
Sinha and Lala Sachindra Pd., for Res- 
pondent No. 1 (in both the appeals). 

ANWAR AHMAD J. : — These two ap- 
peals are direct^ against the common 
order passed by the Subordinate Judge, 
Second Court, Monghyr dismissingtheap- 
plications filed by the appellants under 
Order 9, Rule 13 of the Code of Civil 
Procedure for setting aside the ex parte 
decree passed in Money Suit No. 30 of 
1961 in favour of respondent No. 1. The 
appellant in bliscellaneous appeal No. 105 
of 1964 is the mother of the appellants 
In Miscellaneous Appeal No. 104 of 1964. 

2. The learned Subordinate Judge has 
dismissed both the applications under 
Order 9 Rule 13 on the grounds (1) that 
the applications are barred by limita- 
tion; 

(2) that the appellants had full know- 
ledge of the stiit as well as of the date 
fixed for hearing and (3) that the appel- 
lants have not made out sufficient cause 
for their non-appearance when the ^t 
was taken up for ex parte bearing. 

X The ex parte decree was passed on 
the 15th I.Iay 1963. The applications 
under Order 9. Rule 13 of the Code giv- 
ing rise to Miscellaneous Appeals 105 
and 104 of 1964 were filed on the 4th 
July and the 13th July 1963 respectively 
that is to say, both these applications 
were filed beyond the period of ihirty 
days from the date of the decree. 

4, The case of the appellant in Miscel- 
laneous Appeal No. 105 of 1964 was that 
she was a pardanashin lady and a per- 
manent resident of Calcutta. Her case 
was being looked after by her karperdaz 
who lived in Monghyr. He died on the 
2nd May 1963 and. since then no steps 
cotdd be taken on her behalf. She had 
no knowledge about the case and only 


served but only that Budi service is as- 
effectual as personal service for continu- 
ing the proceedinga In spite of such'her- 
vice, it is open to the defendant to show 
that he bad no knowledge of the claim. 
Where an ex parte decree is passed after 
ordering sub^tuted service and in an 
application under O. 9, R. 13 the defen- 
d^t neither alleges feature of fulfilment 
of conditions imder O. 5, R. 20(1) nor 
denies knowledge of the suit claim despite 
6U^ service, the service is effectual. AIR 
1957 Andh Pra 1 (FB), FcH 

I (Para 9) 

Cases Referred: Chronological Paras 
(1957) AIR 1957 Andh Pra 1 (V 44) = 

.» 1956 Andh LT 194 (FB). Shan- 

mulchi V. Vt^r.Vafaraml R^di 10 

HL/KL/D397/68 


Thereafter, she took rdl necessary steps 
in the case and got the record of the 
money suit inspected. Then she came to 
know that even her lawyer had no infor- 
mation about the date fixed for the hear- 
ing of the suit and therefore, could not 
send any intimation to her. The case of 
the two appellants in the other appeal 
was that they had no knowledge of the 
Institution of the money suit and no 
summons had been sen^ on them, Thev 
first came to know on the 5th July 1963 
about the suit and the ex parte decree 
passed therein. They then hastened to 
get the record of the money suit Inspect- 
and. thereafter to know about 

the &aud practised upon them by res- 
pondent No. 1. 

5. Respondent No. 1, filed a rejoinder 
to the two applications under Order IX 
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drum in the villages concerned. UndCT 
these circumstances, it could not he said 
that the petitioners were_ not aware oi 
the issue of that notification. They 
required to file objections, if any, withm 
30 davs of the publication of ftat noti- 
fication. If they did not do jjat tl^y 
cannot make it a ground for Rett«ig the 
notification under section 6 quashed on 
ithat score. . 

7. It would be clear from the im- 
pugned notification ihat 
had taken "action under section 17 (1) of 
the Act and authorised the Land A.cqm- 
sition CoUector to take possessi^ of toe 

land on the expiry _ of 15 days from toe 

pubUcation ofthenofice 
the Act and before the award had bem 
made. This notification was ^aUenged 
by the petitioners on the groimd that toe 
powers under section 17 (1) co^^ 
hp exercised by the Government in res 
pect of waste or arable i^^rd. According 
to the petitioners, the land m question 
\vas neither waste nor arable, because 

they had constructed bmldmgs and m 

■stalled tube-weUs thereon. It appears 

that the Government was toprased 

ftS A&te GenyA Her- 

ab?vSeSert£5 

£Sde°*aS“o£SSatton mdy, 

[because the grievance of the P^Jbon s 
has already been satisfied by the btaie, 
8 It was strenuously contended y 
the’ learned counsel for the petitionere 
that the impugned notificafion m fis 
entirety must go, ^ m'^of toe 

notification for this 

Act was bad in law Kehance f^r tins 

submission was _placed_ on the Suprein 

Court decision m Sanu j 7 Q 3 ®,^here^ 
State ofU. R, AIR 1965 SC 17 btJ,wnere- 

in it was observed- 


"If only a part of the land is "^ate 
or arable and the rest is not, a notifica- 
tion under section 17 (4) dispensing with 

compliance with the _ ’^^'^if^^^^vould 
Section 5-A would be mvahd. It worn 
not be open to the Court to regard the 
notification as partially good and partial- 

l^ere is no substance in this contention 
as well The part of the _ notification 
under section 17 (1) was quite separate 
and distinct from the one under S._ 6 of 
'the Act. These two parts are not mter- 
1969 Puni./5 IH G — 39 
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dependent and action could be taken 
separately imder each part. The objec-- 
tionable part of the notification, name- 
ly, under section 17 (1), was quite sepa- 
rable from the other under S, 6. Learned 
counsel for the petitioners was unable to 
show as to how his clients were preju- 
diced by issuing the notification under 
section 17 (1) of the Act. He submitted 
that if notification under section 6 was 
also quashed, the petitioners would_ be 
given another chance of filing objection 
under section 5-A of the Act, because it 
was only after those objections had 
been settled that a notification under 
section 6 could be issued. He argued 
that, because the petitioners were un- 
aware of the notification under S. 4, 
they could not, as a matter of fact, file 
any objections under section 5-A. 

9. I have already held above, that the 
notification under section 4 had been 
duly published in accordance with the 
procedure laid down in that section. If 
then, the petitioners _ did not file any 
objections under section 5-A, the State 
cannot be blamed for that and the mere 
fact that the petitioners wiU get another 
chance of malting objections to the said 
acquisition tmder section 5-A cannot be_a 
valid ground for setting aside the noti- 
fication imder section 6 of the Act. 
Moreover, limitation of 30 days had 
been fixed in the notification under sec- 
tion 4 for the filing of objections by the 
petitioners. That limitation was long over 
and even if section 6 notification was 
quashed at this stage, a question might 
well arise as to whether the petitioners 
could, as a matter of right, file objec- 
tions under section 5-A ^d whethCT 
those’ objections when filed could be 
treated within limitation. In any case, 
the petitioner’s own mistake in not m^- 
ing their objections under section o-A 
within limitation cannot entitle them to 
get the notification under section 6 set 
aside. 

10. So far as the Supreme Court deci- 
sion is concerned, there the facts were 
entirely different. In that case, the Gov- 
ernment had taken action under S. 17 
(4) of the Act, with the result that the 
landowners were deprived of _ their right 
to file objections under section 5-A o: 
the Act. The land acquired there was 
partly waste or arable and partly not. 
The contention of the counsd appearmg 
for the Municipal Board, Basti, for wh(OT 
the said acquisition had been made by 
the State, was that part of the notifica- 
tion which dealt with the land which 
was’ waste or arable, should not be quas - 
ed. That contention was repeUed by the 
Supreme Court by saymg that it ^’onld 
not be open to the Court to regard the 
notification as partiaUy good 
ly bad, for if the State had no 
to dispense with the mquiry m sp 
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of any part of the land notified under 
section 4 (1), an inquiry must be held 
under section 5-A giving an opportunity 
to persons interested in the land notiH- 
ed to raise their objections to the pro- 
posed acquisition and in that inquiry the 
persons interested could not be restricted 
to raising objections in respect of land 
other than waste or arable. As a result 
the notification under sections 6 and 17 
was quashed No such thing has happen- 
ed in the instant case. Here, as already 
mentioned above, the peUUoners had 
been given full opportunity to file objec- 
tions under section 5-A of the Act, ^th 
the result that no bult could be found 
with the issuance of the notification 
under S. 6 and the same could not be 
quashed on any score. 


11. It may be mentioned that a simi- 
lar point was raised In Tej Bhan Chugh 
v. State of Haryana. 1968 Cur LJ 389 
(Punj), wherein P. D. Sharma. J. observ- 
ed: 

"It will he seen that the part relevant 
to section 6 of the Act is separate from 
the part relevant to section 17 of the 
Act and the two are not inter-mixed. It 
is not the petitioner’s case that action 
under Section 6 could not have been 
taken regarding his land Keeping in 
view the rule laid down in Nandeshwar 
Prasad v. U. P. Government, AIR 1964 
SC 1217 and 1966 All U 1 :(AIR 1965 
SC 1763), I hold that the provitions 
made In section 17 (1) of the Act could 
not have been utilised In the case because 
a minor part of the land owned by the 
petitioner as is evident from plan An- 
nexure ’A* is built over. The notltica- 
tion Is thus Invalid so far as it Invokes 
the powers under section 17 (1) of the 
Act. ..." 

12. No other point was urged before 
me. 

13. The result Is that this petition 
fails and Is dismissed but with no order 
as to costs. 

SSG/D.V.C. Petition dismissed. 
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R. MEHAR SINGH. C. J, 

AND SHAMSHER BAHADUR. J. 

Haryana Co-operative Transport Ltd. 
Kaithal. Petitioner v. State of Punjab and 
others. Respondents. 

Civil Writ No. 1575 of 1966. D/- 26-3- 
1968. 

(A) Industrial Disputes Act (1947). Sec- 
tion 7 (3) (d) — Resistrar to Pensions 
Appeals Tribunal appointed as a Labour 
Court — Office of Recistrar Is adinmis- 
trative and pot judicial in nature even 
1IJKL/D830/68 " “ 


U il.bo assumed that the Tribunal is a 
jndicial or quasi-judicial authority 
Hence his appointment was void ab 
“itio. (Para 5) 

(B) Constitution of India, Arts. 226 and 
227 — Appointment of Labour Court in 
contravention of statutory provisions — 
Objection regarding validity of appoint- 
ment of the person as Labour Court and 
consequently his award not raised before 
Labour Court itself — • Objection can be 
allowed in %vrit petition even thnugb the 
petitioner bad submitted to jurisdiction 
of the authority — When an authority 
has DO jurisdiction to make an order the 
om^ion by a party to raise before that 
authority relevant facts for deciding that 
question cannot clothe it with juris- 
diction. Am 1960 SC 1191, Foil. —Indus- 
trial Disputes Act (1917), Ss. 7, 15. 18. 

(Para 6) 

^ (C) Industrial Disputes Act (1947), Sec- 
tion 9 (1) — Constitution of India. Art, 
226 — S. 9 cannot in any way affect the 
powers of High Court under Art. 226 to 
consider the validity of appointment of 
a particniar person as a Labour Court- 
Bar under S. 9 (1). however, can relate 
only lo Jurisdiction of Civil Courts. 
(19S3-54) 5 F. J. R. 402 and Am 1951 
Raj 161. FoU. (Para 7) 

Cases Referred: Chronological Paras 
(1960) AJR 1960 SC 1191 fV 47) - 
0966) 3 SCR 764. Arunachalam 
Pjljal V. Southern Roadways 
Ltd- 5 

(1953-54) 0 953-54) 5 F. J. R 402 
fPunj). Khushi Ram Dwarka Nath 
Weaving Mills, Amritsar v. State 
of Punjab 7 

(1951) AIR 1951 Raj 161 fV 38) - 
Mewar Textile Mills Ltd. v. Indua- 
trial Tribunal 7 

(1922) 2 AC 128-91 LJ PC 146, 

Rex V. Nat Bell Liquors Ltd. 7 

N. K. Sodhi. for Petitioner; G. C Mit- 
tal. for Advocate General (Haryana) and 
L. K. Sood. for Respondents. 

SHAIMSIIER BAHADUR, J.: The award 
(Annexure ’Z’» delivered in an industrial 
dispute by Shri Hans Raj Gupta, the 
s^nd repondent on April 16. 1966 has 
been challenged In certiorari proceedings 
rader Articles 226 and 227 of the Consti- 
tution at the instance of the Harvana 
Co-operative Transport Limited, Kaithal 
on a number of grounds, but the only 
serious challenge relates to the validity 
of his appointment as Presiding Officer 
of the Labour Court. Rohtak. 

2. At first the industrial dispute be- 
tween the petitioner and respondents 3 
and 4. who are conductor and driver res- 
pe^vely of the petitioner, was referred 
under section 10 of the Industrial Dis- 
putw Act (hereinafter called the Act) by 
notification of the State of Punjab of 
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22nd June, 1964, for the adjudication of 
Shri Jawala Dass on whose retirement 
Shri Hans Raj Gupta was appointed on 
4th of June, 1965, during the pendency 
of the reference. The second respondent 
was Registrar to the Pensions Appeals 
Tribunal, Jullundur Cantonment, for 
more than seven years from January 14, 
1947 to October 19.1954. After relinquish- 
ing the post of Registrar, he was reverted 
as Upper Division Clerk-cum-Head Clerk 
whictii office he held till February 17, 
1957, and was appointed subsequently as 
Assistant Settlement Officer where he 
remained till September, 1962. 

3. Under Sub-section (1) of section? 
of the Act, the appropriate Government 
may by notification constitute one or 
more Labour Courts for the adjudica- 
tion of industrial disputes and sub-sec- 
tion (3) says that; 

"A person shall not be qualified for 
appointment as the presiding officer of 
a labour Court, unless 

(a) he is, or has been, a Judge of a 
High Court; or 

(b) he has, for a period of not less than 
three years, been a District Judge ot 
an Additional District Judge; or 

(c) he has held the office of the Chair- 
man or any other member of the Labour 
Appellate Tribunal constituted under the 
Industrial Disputes (Appellate Tribunal) 
Act, 1950, or of any Tribunal, for a period 
of not less than two years; or 

(d) he has held any judicial office in 
India for not less than seven years; or 

(e) he has been the Presiding Officer 
of a Labour Court constituted under any 
Provincial Act or State Act for not less 
than five years.” 

Concededly, the second respondent does 
not fulfil the qualifications under cla- 
uses (a), (b), (c) and (e) of sub-section (3) 
of section 7. It is claimed on his behalf 
that he fulfils the qualification of hav- 
ing held judicial office under clause (d) 
for more than seven years. 

4. The petition in the first instance 
came for hearing before the learned 
Chief Justice who, by his order of 17th 
of October, 1967, directed it to be heard 
before a Division Bench. 

5. It is now conceded by Mr. Mittal, 
appearing for the State of Haryana, that 
the second respondent did not hold a 
judicial office for a period of seven 

ears. This is a position which had not 
een adopted before the learned Chief 
Justice when the petition was heard for 
the first time. Manifestly, the office of 
Registrar to the Pensions Appeals Tri- 
bunal is administrative in nature even 
If it may be assumed that the Pensions 
Appeals Tribunal is a judicial or quasi- 
judicial authority. The second respon- 
dent, therefore, lacked the fimdamentaJ 
and essential qualification of being ap- 
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pointed a Presiding Officer of the Labour 
Court and his appointment, therefore, 
was void ab initio. 

6. Only two points have now been 
raised before us in support of the ap- 
pointment and consequentially the award 
made by him in the industrial dispute 
between the petitioner and respondents 3 
and 4. It is submitted, in the first in- 
stance, that the objection with regard to 
the validity of the appointment of the 
second respondent was not raised before 
the Labour Court itself. So far as this 
matter is concerned, it is now well settl- 
ed that where an authority, whether 
judicial or quasi-judicial, has in law no 
jurisdiction to make an order the omis- 
sion by a party to raise before the au- 
thority the relevant facts for deciding 
that question cannot clothe it with juris- 
diction. Reference may be made to the 
Supreme Court decision in Arunachalam 
Piliai V. M/s. Southern Roadways Ltd. 
AIR 1960 SC 1)91, where Mr. Justice Imam 
speaking for the Court, olsserved that 
though the respondent in that case had 
submitted to the jurisdiction of the Regi- 
onal Transport Officer and had in his 
petition under Article 226 in the High 
Court taken the objection that that offi- 
cer had no jurisdiction to vary the con- 
ditions of a permit, the High Court act- 
ed rightly in allowing the respondent to 
urge that the Regional Transport Officer 
had no jurisdiction to vary the condi- 
tions of a permit as it was by a deci- 
sion of the High Court itself after the 
writ had been filed that this came to be 
the accepted view. The instant case is on 
a much surer footing as the appointment 
was in contravention of the statutory 
provisions and has been questioned in the 
writ petition itselL 

7. The second ground on which the 
appointment and the award are defend- 
ed by Mr. Mittal is based on sub-section 
(1) of section 9 of the Act which says; 

"No order of the appropriate Govern- 
ment or of the Central Government ap- 
pointing any person as the Chairman or 
any other member of a Board or Court 
or as the Presiding Officer of a Labour 
Court . . shall be called in question in 
any manner; and no act or proceeding 
before any Board or Court shall be call- 
ed in question in any manner on the 
ground merely of the existence of any 
vacancy in. or defect in the constitution 
of, such Board or Court.” 

The bar of sub-section (1) of section 9, 
however, can relate only to the jurisdic- 
tion of the Civil Courts. It is only the 
Civil Courts which would be precluded 
from entertaining the disputes regarding 
the validity of the appointment and the 
proceedings of the presiding officer of 
the Labour Court. There are two Bench 
authorities which deal directly with the 
point in issue. Khushi Ram Dwarka Nath 



68 PnnJ. Haryana Co-op. Transport ^ 

Weaving Mills, Amritsar v. State of Pun- 
jab. (1953-54) 5 F. J. R. 402, (Punjab) 
dedd^ by Chief Justice Bhandari and 
Dulat, J., dealt with the appointment of 
Shri Avtar Narain Gujial as the Indus- 
trial Tribunal imder section 7 of the AcL 
The objection regarding his appointment 
taken in a writ petition under Artide 
226 was based on the absence of consul- 
tation of the appropriate Government 
with the High Court As sub-section (3) 
of section 7 of the Act then stood, a 
member of the Tribunal had to be an in- 
dependent person (a) who is or has been 
a Judge of the High Court or a District 
Judge or (b) otherwise qualified for 
appointment as a Judge of a High 
Court and provided that "the ap- 
pointinent to a Tribunal of any per- 
son not qualified under part (a) shall 
be made In consultation with High Court 
of the Province in which the Tribunal 
has or Is intended to have, Its usual place 
of sitting". It transpired that the appoint- 
ment of Shrl Gujral under clause (b) 
bad not been made In consultation with 
the High Court 

Before the Bench it was conceded by 
the Advocate General Mr. Sikrl (as Mr, 
Justice Sikri then was) that the provi- 
sion in section 9 of the Act 'Vhich pro- 
hibits the order of the appropriate Gov- 
ernment appointing any person as a mem- 
ber of a Tribunal, being called in question 
!n any manner" meant that "the validi- 
ty of an order of appointment cannot be 
questioned in a dvU suit but that it does 
not debar tUa Court from considering 
its vafidity in proceedings like the pre- 
sent,” It would be observed that the rele- 
vant provirion of section 9 was the same 
as it is today, and the dedrion of the 
Bench reached on the concesrion of the 
Advocate-General would apply equally 
to the facts of the present case. The 
other Bench dedrion to the same effect 
is of the Hajasthan High Court of Chief 
Justice Wanchoo (later Chief Justice of 
India) and BapnaJ. InMewar Textile Mills 
Ltd.v. Industrial Tribimal, AIR 1951 Raj 
161. Intbat casealsothe appointment of a 
person under set^on 7 of the Act was 
chall enged on the ground that it was 
made without the consultation of the 
]ffigh Court. The appointment was found 
to be invalid and in discusring the effect 
of section 9 of the Act it was held by 
Chief Justice Wanchoo (Bapna J, con- 
curring) that: 

"Section 9 of the Industrial Disputes 
Act even though it may be very widely 
worded, cannot take away the jurisdic- 
tion of the High Court under Artide 2ZQ 
of the Constitution." 

Bdiance was placed on a dedrion of the 
Privy CoundQ in Rex v. Nat Bell 
Uquors Ltd. 0922) 2 A. a 128, where 
It Is stated that: 
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. . again and again the Court of 
Ring’s Bench had held that l^guage of 
this kind did not restrict or take away 
the right of the Court to bring the pro- 
ceedings before itself by certiorari.” 
Reference may also be made to Hals- 
bury’s Laws of England, Simonds Edi- 
tion, Volume 11, at page 137, para 257. 
the corresponding passage in Hailsham 
edition being in para 1445 of Volume 9 
died in the Mewar Textile Mills* case 
AIR 1951 Raj 161. 

"Certiorari can be taken away only by 
express negative words. It is not t^en 
away by words which direct that certain 
matters shall be ’ finall y determined’ in 
the Inferior court, nor by a proviso that 
*no other Court shall intermeddle’ with 
regard to cert^ matters as to which 
Jurisdiction is conferr^ on the Inferior 
cooirt.” 

As observed by Chief Justice Wanchoo: 

"What applies to certiorari applies,, in 
our opinion, to all the writs, orders or 
directions which can be is^ed under 
Artide 226 of the Constitution of India 
with this vitd difference. In England 
the Parliament is supreme and it can 
take away the right of the superior 
Court to issue writs of certiorari and so 
on by express words. In India, however, 
the Constitution is supreme, and neither 
the Parliament nor the State Legislature 
can take way the right conferred on the 
High Courts under Article 226 of the 
Constitution. Such rights can only be 
abridged by an amendment of the Con- 
etitution, as provided in Article 368. 
Section 9. therefore, of the Industrial 
deputes Act, even though it may be 
very widely worded, cannot take away 
the jurisdiction of this Court under Arti- 
de 226 of the ' Constitution, and it is 
open to this Coxirt, therefore, to consider 

Ibe validity of the appointment of 

......as the Industrial TribunaL” 

Being in respectful agreement with the 
views expres^ by the Benches of the 
Punjab and Rajasthan High Courts wej 
are of the opinion that the infirmity ini 
Ifiie appo’intment oi (he second respondeni 
which has been conceded to be In con- 
travention of the statutory provisions, 
cannot be overlooked on the plea that 
such a matter cannot be called in ques- 
tion In any manner xmder sub-section (1) 
of section 9 of the Act. The powers of 
certiorari and quo warranto under the 
plenary powers of Article 226 of the 
Constitution give ample authority to this 
Court to grant the rdief which has been 
sought in this Court. 

8. We would, accordingly, allow this 
petition and quash the award of the 
second respondent whose appointment 
was not validly made. It wodd be (or 
the State Government to consider whe- 
ther the reference la question should now 
be sent to the Labour Court which 
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now been constituted as we understand 
Shri Hans Raj Gupta is no longer the 
presiding officer of the Labour Court at 
Rohtak. In the circumstances of this case, 
we malce no order as to costs. 

9. hlEHAR SINGH, C. J.:— I agree. 
LGC/D.V.C. Petition allowed. 


ATR. 1969 PUNJAB AND HARYANA G9 
(V 56 C 14) 

l^fEHAR SINGH, C. J- AITO 
SHAMSHER BAHADUR, J. 

Daljit Singh Piara Singh, Petitioner v. 
Smt. Shamsher Kaur w/o Daljit Smgh, 
Respondent. 

E A F O. No. 31-M of 1965 and L. P. 
A No. 263 of 1966, D/- 8-4-1968, 

Hindu Marriage Act (1955), Ss. 23, 28, 
10 (1) (a) and 12 — Term 'decree ^ used 
in the Act is not equivalent to decree 

defined in CivU P. C. — 

O 41. R. 1, Civil P. C. are not applicable 
— Copy of decree need not accomp^y 
memorandum of appeM — U P. A. 
of 1966, D/- 1-8-1966 

A O No. 54 of 1954, D/- 20-9-56 (Punj) 
& F. A. O. No. 95 of 1954, D/- 18-9-19o6, 
Overruled. 

Sections 33 and 62 (2) aiM (9) of the 
Civil P C. have no application so ^ 

by formal expression in the shape of a 
decree. But no such Pfttem ^ to be 
•fminrl in flnv provision 01 the Act. Appa 
ie^V^ ^tition under the Act is not 
sn^Ling m the nature of a suit. Wh^- 
evTr S;“f appeal there is under the 
Act as provided imder Sec. 28 cannot be 
made siAiect to any limitations m regard 
to ^%peal in the Civil P- C. Conse- 
mi^y lie right of appeal m Section ,28 
of ttie Art cannot be in any maimer cir- 
cmS^bS by O. 41. R. 1 of the Civil 
p C The word decree has been 
drtined meaiSigs in Section 2 (2) of the 
^ and that does not necessarily apply 
to a decree under the Act, because the 
scope and the nature of a decree undCT 
the Art has been sufficiently and spea- 
fellly defined in the relevant proviaons 
n^P Art The adjudications under Sec- 
tioS 9 10. 11 and 12 of the Art are 
stated to be decrees under 
sions when the rehef cl^ed is Srmte^ 
and as neither Sections 2 (2) a^ 

33, nor Order 41, Rule 1 of the Civil P. C. 
apply to such an adjudication, it is not 
a correct approach that a judgment m 
such adjudication must be foUowea by a 
formal decree as is expressly required by. 
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those provisions of the Code. Conse- 
quently a copy of decree need not ac- 
company a memorandum of appeal under 
the Act. AIR 1961 Guj 202 & AIR 1963 
Mad 283 & AIR 1967 Andh Pra 323 (FB) 
&AIR 1961 Andh Pra 359 & AIR 1966 Guj 
139 & AIR 1967 Punj 148 & 1956-58 Pun 
LR 518 & F. A. No. 223 of 1952, D/- 5-8- 
1954, Rel. on. F. A. O. No. 95 of 1954, 
D/- 18-9-1956 (Punj) & F. A. O. No. 54 
of 1954, D/- 20-9-56 (Punj), Overruled; 
L. P. A No. 263 of 1966, D/- 1-8-1966 
(Punj), Reversed. (Para 5) 

Further not only Section 10 but also 
Sections 9, 11, 12 and 13 of the Act speak 
of the Court making a decree under 
those provisions when granting relief 
claimed under any of the same. It fol- 
lows that when a petition imder any one 
of those sections is dismissed and the re- 
lief is denied, in the terms of any one of 
those sections, there is no occasion for, 
making a decree. The very saine conclu- 
sion is available from the provisions of 
sub-section (1) of Section 23. Thus an 
order dismissing a petition under Sec- 
tion 10 of the Art is not and cannot be 
described or classed as a decree under the 
provisions of the Act or for the, matter of 
an appeal under Section 28 of it. Conse- 
quently in such a case also no copy of 
decree need accompany the memorandum 
of appeaL AIR 1963 Cal 428 & L. P. A 
No. 34 of 1954, D/- 18-10-54 (Punj), ReL 
on. (Para 6) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 Andh Pra 323 (V 54) 
=(1967) 2 Andh LT 245 (FB), Kode 
Kutumba Rao v. Kode Sesharat- 
namamba 5 

(1967) Air 1967 Punj 148 (V 54)= 

ILR (1967) 1 Punj 695, Jairath, 

P. C. v. Amrit Jairath 5 

(1966) AIR 1966 Guj 139 (V 53)= 

ILR (1965) Guj 850, Bai Umiya- 
bhen v. Ambalal 5 

(1966) F. A. O. No. 97-M of 1962, 

D/- 24-2-1966 (Punj), Shiv Ram 
v. lilwati 5 

(1963) AIR 1963 Cal 428 (V 50)= 

67 Cal WN 638, Minarani Majum- 
dar v, Dasarath Majumdar 6 

(1963) AIR 1963 Mad 283 (V 50)- 
ILR (1963) Mad 384, Seshadri D. S. _ 

V, Jayalakshmi ” 

(1961) AIR 1961 SC 832 (V 48)- 
(1961) 2 SCR 918, Jagat Dhish 
Bhargava v. Jawahar Lai Bhargava 5 

(1961) AIR 1961 Andh Pra 359 
(V 48)=1960 Andh LT 735, Vara- 
lakshmi v. Veeraddi .o, ° 

(1961) AIR 1961 Gu] 202 (V 48). 
Harilal Purushottam v. Ldavati 
Gokaldas ® 

(1956) 58 Pun LR 518, Umon of 
India v. Tara Rani ° 

(1956) F. A O. No. 95 of 1954 D/- 
18-9-1956 (Punj), Khazan Ghana 
v. Hans Raj 
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(1956) F. A. O. No. 54 of 1954. D/- 
20-9-1956 (Punj). Jagdish Chand 
V. Vir Singh B 

(1954) L. P. A. No. 34 of 1954. D/- 
18-10-1954 (Punj). Sant Ram v. 
Krishan Gopal 6 

(1954) F. A No. 223 of 1952. D/- 
5-8-19M (Punj). Narindar Singh 
V. Mata Din Ram Narain 5 

Prakash Chand Jain with G. C. Mittal 
and H. L. Sarin with H. S. Awasthv. lor 
Appellant. D. S. Kang, lor Respondent. 

MEHAR SINGH. C. J.:— This Judg- 
ment will dispose of reference made in 
Daljit Singh v. Sham Kaur. F. A O. No. 
31-M of 1965. by Kaushal. J.. on July 29, 
1966. and an appeal under Clause 10 of 
the Letters Patent. L. P. A. No. 263 of 
1966, Radha v. Promodh Sharma. against 
the Judgment, dated August 1. 1966, of 
a learned Single Judge dismissing the 
appeal as incompetent on the ground that 
a copy of the decree-sheet had not been 
^ed with the appeal within the period 
of limitation, the learned Judge follow- 
ing his own pre^ous judgment In Shiv 
Ram V. Lilawati. F. A. O. No. 97-M of 
1962, D/- 24-2-1966 (Punj). 

2. In the first appeal, the appellant 
made a petition under Section 10 (1) (a) 
of the Hindu Marriage Act. 1955 (Act 25 
of 1955). for judicial separation from hb 
wife, the respondent, but his petition was 
di^lssed by the learned trial Judge on 
January 20. 1965. He then filed an ap- 
peal in this Court (F. A O. No. 31-M of 
1965) against the order of the trial Judge. 
Vi^en that appeal came for hearing be- 
fore the learned Single Judge a preli- 
minary objection was raised on behalf of 
the respondent that the appeal was not 
competent because It was not accompani- 
ed by a decree and the judgment of the 
Lower Court was not stamped with pro- 
per stamp. 

3. In the second appeal, the respon- 
dent made a petition under Section 12 of 
Act 25 of 1955 seeking a decree of nulli- 
ty of marriage with the appeUant On 
March 6. 1965. the learned trial Judge 
made a decree in terms of Section 12 of 
the Act In his favour. Against that there 
was an appeal to this Court by the ap- 
pellant which was dismissed on August 
3, 1966. by the learned Single Judge on 
the ground that a copy of the decree was 
not filed with the appeal within time and 
so there was no competent appeal be- 
fore him. 

4. A somewhat similar, if not the 
same. Question arises in either of those 

and, therefore, arguments in the 
same have been hearf together, 

5. According to sub-section (1) of Sec- 
tion 9 of the Act. if the Court 'is satis- 
fied of the truth of the statements made 
In a petition under Section 9 for restitu- 
tion of conjugal tights and If there is no 


legal ground why the petition should not 
be granted, it 'may decree restitution of 
conjugal rights accordingly’; while ac- 
cording to sub-section (1) of Section 10 
the Court may make 'a decree for judi- 
cial separation' on the grounds stat^ In 
that sub-section: and In view of Sections 
11 and 12 a marriage may be declared 
'by a decree of nullity’ null and void if 
Jt contravenes any of the conditions spe- 
dfied in clauses (i). (iv) and (v) of Sec- 
tion 5 and annulled 'by a decree of nulli- 
ty’ on any of the grounds mentioned In 
sub-section (1) of Section 12. All these 
sections speak of the Court granting re- 
lief. on the grounds having been proved 
In support of a particular class of peti- 
tions. by wav of a decree. These sections 
do not speak separately of a Judgment or 
a decree. Section 21 of the-Act says that 
"Subject to the other provisions con- 
tained in this Act and to such rules as the 
High Court may make In this behalf all 
proceedings under this Act shall be re- 
gulated. as far as may be. by the Code 
of Civil Procedure. 1908.” Although 
some rules In this respect have been 
made by this Court but those do not 
concern these two cases. 


Sub-section (1) of Section 23 of the Act 
then reads— 

”23 (1) In any proceeding under this 
Act whether defended or not, If the 
Court is satisfied that — 

(a) any of the grounds for granting 
relief exists and the petitioner is not in 
any way taking advantage of his or her 
oym wong or disabiUty for the purpose 
of such relief, and 

(b) where the ground of the petition Is 
the ground specified in clause (f) of sub- 
section (I) of Section 10. or in clause (i) 
of sub-section (J) of Section 13. the peti- 
tioner has not In any manner been acces- 
sory to or connived at or condoned the 
act or acts complained of. or where the 
^und of the petition Is cruelty the peti- 
tioner has not in any manner condoned 
the cruelty, and 

fc) the petition Is not presented or 
prosecuted in collusion with the respon- 
dent. and 

(d) there has not been any unnecessary 
or improper delay In instituting the pro- 
ceeding. and 


(e) there Is no other legal ground why 
relief should not be granted, then, and in 
such a case, but not otherwise, the Court 
shall decree such relief accordingly.” 

It is clear that this sub-section also 
says that 'the Court shall decree such 
relier, and here again reference is only 
to the making of a decree by the Court. 
Section 28 of the Act is in these words — 
"28. All decrees and orders made by 
the Court In arty proceeding under this 
Act shall be enforced in like manner as 
the decrees and orders of the Court made 
In the exercise of its ori ginal civil juris- 
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diction are enforced, and may be ap- 
pealed from under any law for the time 
being in force: 

Provided that there shall be no appeal 
on the subject of costs only." 

It gives a right of appeal from all de- 
crees and orders made by the Court in 
any proceeding under the Act. It has 
been contended on behalf of the respon- 
dent in each one of these two cases that 
as. because of Section 21 of the Act the 
Code of Civil Procedure regulates the 
proceedings under the Act. so Order 41, 
Rule 1 (1) of the Code applies to such an 
appeal Order 41. Rule 1 (1) says — 
"Every appeal shall be preferred in the 
form of a memorandum signed by the 
appellant or his pleader and presented to 
the Court or to such officer as it appoints 
in this behalf. The memorandum shall 
be accompanied by a copy of the decree 
appealed from and (unless the Appellate 
Court dispenses therewith) of the judg- 
ment on which it is founded”. 

Section 33 of the Code reads — "The 
Court, after the case has been heard, 
shall pronounce judgment, and on such 
judgment a decree shall follow". In Sec- 
tion 2 (9) of the Code 'judgment' is defin- 
ed to mean the statement given by the 
Judge of the grounds of a decree or 
order, and Section 2 (2) of the Code 
gives the definition of the word 'decree'. 
The Act, however, only speaks of the 
Court decreeing a particular type of 
relief claimed under the provisions of 
the Act. Appeals lie under Section 28 
of the Act from all decrees and orders. 
What is contended on behalf of the res- 
pondent in each case, on reference to 
Jagat Dhish Bhargava v. Jawahar Lai 
Bhargava, AIR 1961 SC 832, is that the 
requirement that the certified copy of 
the decree-sheet should be filed along 
with the memorandum of appeal is man- 
datory, and in the absence of the decree 
the filing of the appeal would be incom- 
plete. defective and incompetent. 

Apparently, the learned Single Judge 
In his judgment under appeal in L. P. A. 
No. 263 of 1966 has been of this view. 
But obviously Section 33' and Section 2 
(2) and (9) of the Code have no applica- 
tion so far as decrees under the Act are 
concerned. The Code requires in an ordi- 
nary suit that a Judge shall make a 
judgment and that will be followed by 
formal expression in the shape of a de- 
cree. But no such pattern is to be found 
in any provision of the Act. Apparently 
a petition under the Act is not something 
in the nature of a suit. No doubt if the 
Act was not there, any of the reliefs to 
which reference has already been made 
would be sought in an ordinary Civil 
Court but now that the Act is there, 
those reliefs can only be sought under 
the provisions of the Act and imder 


those provisions the reliefs are not 
sought by way of a suit Whatever right 
of appeal there is under the Act that 
has been conferred in the Act itself by 
Section 28 and any such right obviously 
thus cannot be made subject to any limi- 
tations in regard to an appeal in the Code 
of Civil Procedure. 

As such has been the view in Harilal 
Purushottam v. Lilavati Gokaldas, AIR 
1961 Guj 202, D. S. Seshadri v. Jaya- 
lakshmi, AIR 1963 Mad 283 and Kode 
Kutumba Rao v. Kode Sesharatnamamba, 
AIR 1967 Andh Pra 323 (FB). So the 
right of appeal in Section 28 of the Act 
cannot be in any manner circumscribed 
by Rule 1 of Order 41 of the Code of 
Civil Procedure. The word 'decree’ has 
been given defined meanings in Sec. 2(2) 
of the Code and that does not necessarily 
apply to a decree under the Act, be- 
cause the scope and the nature of a de- 
cree under the Act has been sufficiently 
and specifically defined in the relevant 
provisions of the Act. The adjudications 
under Sections 9, 10. 11 and 12 of the 
Act are stated to be decrees under those 
provisions w’hen the relief claimed is 
granted. And as neither Sections 2 (2) 
and (9) and 33. nor Order 41. Rule 1 of 
^e Code apply to such an adjudication, 
it is not a correct approach that a judg- 
ment in such adjudication must be fol- 
lowed by a formal decree as is expressly 
required by those provisions of the Code, 

In Varalakshmi v. Veeraddi, AIR 1961 
Andh Pra 359. Bai Umiyabhen v. Amba- 
lal Laxmidas, AIR 1966 Guj 139, and P. 
C. Jairath v. Amrit Jairath, AIR 1967 
Punj 148, on a same view it has been 
held that a decree made by a Court in 
a petition under Section 9 or 10 or 12 of 
the Act is not a decree within the mean- 
ing of Section 2 (2) of the Code of Civil 
Procedure. So the provisions of the 
Code as referred to above have no appli- 
cation to the adjudication upon a peti- 
tion under one of the Sections 9, 10 or 
11 of the Act. It appears clear that the 
Legislature intended the judgment or the 
statement of adjudication itself, where 
the relief is granted, to be a decree, and 
has described it as such in the relevant 
sections where the Court has been given 
power to make a decree. So no separate 
decree is necessary in regard to an ap- 
peal under Section 28 of the Act. and an 
appeal from the judgment itself, which 
is what embodies a decree of the Court 
where the relief is granted, is what is a 
competent appeal under Section 28 of the 
Act. On the side of the respondent in 
each case attention has been drawn to 
the Displaced Persons (Debts Adjust- 
ment) Act. 1951 (Act 70 of 1951). in 
which Section 25 savs — "Save as other- 
wise expressly provided in this Act or 
in any rules made thereunder, all pro- 
ceedings under this Act shall be regulat- 
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ed by the provisions contained in the 
Code of Civ& Procedure, 1908 (Act V of 
19081”, which is a section, in substance, 
practical reproduction of Section 21 of 
the Act 

The learned Counsel on behalf of ea«u» 
one of the respondents has been refer- 
red to two deosions of Bishan Karain, J,* 
in Khazan Chand v. Hans Raj, F. A, O. 
No. 95 of 1954, D/- 18-9-1956 (Punj) and 
Jagdish Chand v. Vir Singh. F. A. O. 
No. 54 of 1954, D/- 20-9-1956 (Punil. in 
which in regard to applications for adjust- 
ment of debts of displaced debtors, ac- 
mrding to Section 5 or 11 of Act 70 of 
1951 and having regard to Section 25 of 
that Act. the learned Judge accepted an 
objection on behalf of the respondents in 
those appeals that the appeals were not 
competent because the judgments ^ were 
not accompanied by decrees within the 
period of limitation in tdew of Rule 1 of 
Order 41 of the Code. The learned 
Counsel for the appellant in each one of 
these appeals first points out that Sec- 
tions 27 and 28 in Act 70 of 1951, one 
about contents of a decree under that 
Act and the other in regard to execu- 
tion of decrees, are itot to be found to 
the Act, and. therefore, the position of 
a decree under that Act was somwhat 
different However, those two sections 
of Act 70 of 1951 do not really make 
substantiid difference. 

The learned Counsel has,^«n refet^ 
to two Division Bench decisions of this 
Court taking a contrary view. The fir^ 
such case is Narindar Singh v. Mata Din 
Bam Naraln, R. F. A. No. ^3 of 1952, 
D/- &.8-1954 (Punj), In whidh Khosla 
and Falshaw. JJ., held that an order of 
the Tribunal disndssing a petition under 
the proviaons of Act 70 of 1951 is not a 
decree and an appeal ^ agaii^t such an 
order is properly speaking a first appeal 
from order. The second case is Union of 
India v. Tara Ram, 1956-58 Punj LR 518, 
in which judgment was delivered on 
April 15. 1956. by Falshaw and Kapur, 
33.. Violding tViSt a decree under the 
provisions of Act 70 of 1951 is not a 
decree as defined in Section 2 (2) of the 
Code of Civil Procedure. It appears 
that these two decisions by the Divudon 
Benches of this Court were not placed 
before Bishan Narain, J., when the learn- 
ed Judge decided the two cases to which 
reference has already been made. The 
view taken by the tv/o Division Benches 
of this, Court is consistent vnth what has 
been said above that a decree as in the 
Act is not a decree under Section 2 (2) 
of the Code of Civil Procedure and the 
decisions in Narindar Singh’s and Tara 
Ram's cases. R. F. A. No. 223 of 1952. 
D/-f5-8-1954 (Punj) and 1956-58 Pun LR 
518f support this conclusion. 

The learned Single Judge in L. P. A. 
No. 263 of 1966 (Punj) has not referred 


to any case in support of his view nor 
did be refer to any case or argument in 
support of his opinion in F. A. O. No. 
97-M of 1962, D/- 24-2-1965 (Punj). So 
when the Court under the provisions of 
the Act makes a decree, it is not a decree 
under Section 2 (2) or as referred to In 
Section 33 of the Code of Civil Proce- 
dure and to it are not attracted the pro- 
visions of Eut>rule (1) of Rule 1 of 
Order 41 of the Code. It means that so 
far as the judgment of the learned Single 
Judge in L. P. A. No. 263 of 1966 (Punj)| 
is concerned. It cannot be maintained. It 
is. therefore, reversed and the appeal oil 
the appellant will now go back to be dis-I 
posed of according to law on merits. 

6. In so far as F. A. O. No. 31-M of 
1965 (Punj) is concerned, it is an appeal 
against the judgment or order of the 
learned Trial Court dismissing a petition 
under Section 10 of the Act by the ap- 
pellant. Now, not only Section 1() but 
also Sections 9. 11, 12 and 13 of the Act 
speak of the Court making a decree 
under those provisions when granting 
relief claimed tmder any one of the same. 
It follows that when a petition imder 
any one of those sections is dismissed and 
the relief is denied, in the terms of any 
one of those sections, there is no occa- 
sion lor making a decree. The very 
sa me conclusion is available from the 
provisions of sub-section (1) of Section 
23. Clause (a) o! 5u1>section (1) of this 
section says that if in any proceeding 
tizmer the Act, whether defended or not, 
the Court is satisfied that any of the 
groimds for granting relief exists and the 
petitioner Is not In any way taking ad- 
vantage of his or her own wrong or dis- 
ability for the purpose of such relief, 
and clause (b) further says that where 
the ground of the petition is the ground 
spedfied in clause (f) of sub-section ( 1 ) 
of S. 10. or clause (i) of sub-sea (1) of 
S. 13, the petitioner has not in any manner 
been accessory to or connived at or con- 
doned the act or acts complained of, or 
■where the ground ol the petition is cruel- 
ty the petitioner has not in any manner 
condoned the cruelty, and then it is 
satisfied on the three conditions that fol- 
low as clauses (c), (d) and (e), in such a 
case, but not otherwise, the Court shall 
decree such relief accordingly. Obvious- 
ly if it is not in law in a position to 
grant any such relief, then it would be 
dismissing the petition and no question 
of decreeing the relief would possibly 
arise. 


In this approach, it is apparent that an 
order dismissing a petition under Sec. 10 
of the Act is not and cannot be describ- 
ed or classed as a decree under the pro- 
visions of the Act or for the matter of an 
appeal under Section 28 of it. In Mina- 
lani Majumdar v. Dasarath Majumdar, 
AIR 1963 Cal 428, Bachawat, J„ with 
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V 7 liom Law, J., concurred, held that an 
order dismissing a petition by husband 
for divorce under Section 13 is not a 
decree within the meaning of Section 25 
of the Act. In this Court in Sant Earn 
V. Krishan Gopal, L. P. A. No. 34 of 
1954, D/- 18-10-1954 (Pimj), Dulat, J., 
with whom Hamam Singh, J., concurred, 
came to the same conclusion that by the 
dismissal of an application imder the pro- 
visions of Act 70 of 1951 the Tribunal 
could not be said to have determined the 
claim one way or the other and in such a 
case no decree wotild be passed by the 
Tribunal So, as the petition under Sec- 
tion 10 of the Act by the appellant in 
F. A. O. No. 31-M of 1965 was dismissed, 
there was to be no decree under Sec- 
tion 10 of the Act from which the ap- 
pellant in that appeal was filing an ap- 
peal. He filed an appeal obviously against 
the order of the trial Court. No copy of 
the decree was, therefore, necessary with 
such an order. And correct _ amoxmt of 
court-fee has thus been paid_ on the 
copy of the order appealed against. The 
answer to the question referred to by the 
learned Single Judge in this appeal is 
that the appeal of Daljit Singh appellant 
is competent as against the order of the 
trial Court. This appeal vnll also now go 
back for disposal on merits. 

7. In the circumstances of the cas^, 
there is no order in regard to costs, in 
either case. ^ 

S. SHAMSHEFv BAHADUE, J.:— I 
agree. , 

GGM/D.V.C. Order accordmgly. 
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GUBDEV SINGH, J. 

Surrendra Transport & Engineering Co. 
(Private) Ltd., Petitioner v. Regional 
Transport, Authority, Ainbala and others. 
Respondents. 

Civil Writ No. 374 of 1964, D/- 9-8- 
1968. 

(A) Motor Vehicles Act (1939), S. 57 

— Reorganisation of State of Pimjab 
during pendencj' of application for exten- 
sion of permit before R. T. A. Ambala — 
Entire route for which extension of per- 
mit sought falling imder jurisdiction of 
E. T. A. Punjab — Absence of any pro- 
vision either under the Act or Punjab 
Reorganization Act (1966) authorising 
E.T.A. Ambala to grant extension in 
such situation — R. T. A. Ambala is not 
competent to grant extension. (Para 6) 

(B) Motor Vehicles Act (1939), S. 57 (3) 

— Rules framed under the Act, R. 4.6 

— Notice, published under S. 57 (3), 
found defective in material respect — 
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Re-publication with correct particulars is 
necessary. 

There is nothing in S. 57 (3) or R. 4.6 
or in the Act itself or the Rules framed 
thereunder, which debars the authority 
from ordering fresh publication in case 
the notices originally published are found 
to be defective. When the error in the 
notices is a material one, it is incumbent 
upon the authorities to re-publish the 
notices so as to inform all concerned of 
the correct particulars. (Para 9) 

_ D. S. Nehra with K. S. Nehra, for Peti- 
tioner; L. Grover, Joginder Singh Wasu, 
for Respondent No. 3. 

JUDGMENT: — The Surrendra Trans- 
port and Engineering Company (Private) 
Ltd., Kalka, petitioner, has been carrying 
on its transport business since before the 
reorganization of the State of Punjab 
with its headquarters at Kalka. In the 
year 1958 it was granted regular permits 
for plying passenger buses on Kallca- 
Nalagarh route. On 15th April, 1966, one 
of these permits was extended by the 
Regional Transport Authority, Patiala, to 
cover the route between Nalagarh and 
Rupar, with the result that the petitioner- 
company started running its regular ser- 
vice from Kalka direct to Rupar. 

2. Subsequently, this route fell within 
the jurisdiction of the Regional Trans- 
port Authority, Ambala. The petitioner, 
Surrendra Transport and Engineering 
Company (Private) Ltd., applied that its 
other three route permits from Kalka to 
Nalagarh be also extended to Rupar on a 
regular basis. In accordance with the 
provisions of Section 57 of the Motor 
Vehicles Act and Rule 4.6 of the Motor 
Vehicles Rules, notice of this application 
was ordered to be published by the Sec- 
retary, Regional Transport Authority, 
Ambala, in three different papers in dif- 
ferent parts of the country. One of these 
notices (copy of which is A1 to the peti- 
tion) was published on 11th August, 
1963, in the Weekly Transport Gazette, 
Delhi, and another in the Transport 
Weekly, JuUundur on 8th August, 1963. 
The third publication appeared in the 
Motor Transport Gazette, Chandigarh, on 
15th August, 1963, cop 3 ’^ of which forms 
Annexure R-1 to the return filed on 
behalf of respondent No. 3. Unfortunate- 
ly, in the latter publication (R-1) the 
route to which the petitioners’ application 
for extension related, was -wrongly men- 
tioned as "Kalka-Nalagarh up-to-Kalka” 
instead of "Kallra-Nalagarh-Rupar”. By 
all these notices, objections to the peti- 
tioners’ application for extension of their 
route permits from Kalka to Nalagarh 
were invited -within 30 days from the date 
of the publication, but cmiously enough 
in none of these notices the date, time 
and place at which the objectior^ were 
to be heard were specified or indicated. 
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The State Transport Commissioner, 
Punjab, had. however, fixed 31st October, 
1963. for consideration of the objections, 
but tto was later postponed to 7th No- 
vember. 1963. Before these dates, on 
10th September, 1963. the State Trans- 
port Commissioner received the letter 
(R2) from the Ambala Bus Syndicate 
(Private) Ltd.. Rupar (Respondent Na 
3). who had been carrying on transport 
business in Rupar and other areas TTiis 
letter referred to the advertisement of 
the petitioners’ application that appeared 
in the Motor Transport Gazette, Chandi- 
garh. dated 15th August. 1963. and point- 
^ out that there was some obvious mis- 
take in it in describing the route for 
which the extension was applied for. as 
"there is no question of extension of 
Kalka-Nalagarh route up to Kalka " In 
view of this error in the advertisement 
that appeared on 15th August, 1963, In 
the Motor Transport Gazette. Chandi- 
garh. it was considered necessary to have 
fresh publication in that paper, and the 
corrected notices appeared in the Issue 
of that paper, dated 22nd January, 1964 
(copy of which is marked Ex. 1). 

3. Before the petitioners' application 
could be considered after this advertise- 
ment. the petitioners came to this Court 
with this petition under Art. 226 of the 
Constitution, with the prayer that the 
order of the respondent transport autho- 
rities directing the publication of the 
fresh notices and the consequent publica- 
tion which appeared in the Motor Trans- 
port Gazette on 22-1-1964. be quashed, and 
the petitioners’ application for extension 
of route-permits be disposed of ignoring 
the impugned publication of notices. This 
petition has been resisted not only by 
the Regional Transport Authorilv, Am- 
bala and the State Transport Commis- 
sioner. Punjab (respondents I and 2) but 
also by the Ambala Bus Syndicate (Pri- 
vate) Ltd.. Rupar (respondent No. 3) who 
had pointed out the error in the notices 
as originallv published In the Motor 
Transport Gazette. Chandigarh, dated 
15th August. 1963. 

4. Mr. D. S. Nehra. appearing for the 
petitioners, has argued: — 

()) that the Act provides for Inviting 
obiections only once, and the notices hav- 
ing once appeared could not be re-pub- 
lished especially when in two of the 
papers there was no error in publication; 

(2) that the order directing re-publica- 
tion of the notices In the Motor Trans- 
port Gazette. Chandigarh, after neces- 
sary correction was not made by the 
competent authority, and 

(3) that the re-publication of notins 
was ordered merely to enable respon- 
dent No. 3 (The Ambala Bus Syndicate 
(Private) Ltd.. Rupar) to file objections, 
which it did not choose to file within the 
prescribed period of 30 days from the 


date of the first publication, and thus the 
action of the Transport Authorities in 
ordering re-publication was mala fide. 

5. All these contentions have been 
vehemently contested by the respondents 
in their return, and it is asserted by res- 
pondents 1 and 2 that they acted bona 
fide as without proper publication the 
petitioners’ application could not be heard 
and decided. 


6. Before proceeding to conrider the 
contentions referred to above, it Is neces- 
sary to take note of the Reorganization 
of the State. At the time the petitioners 
applied for extension of their route-per- 
mits to Rupar. Rupar was within the 
district of Ambala. and the entire route 
from Kalka to Rupar fell within the 
lurisdiction of the Regional Transport 
Authority. Ambala. Subsequently, on 1st 
November. 1966. when the State of Pun- 
lab was reorganize the district of 
Ambala was split up. and Rupar was con- 
stituted into a separate district falling 
within the State of Pimjab. while the 
rest of Ambala district except for Union 
Territory of Chandigarh and the areas 
Included in Himachal Pradesh, became a 
part of the State of Haryana. As a result 
of this Reorganization, the entire route 
between Nalaearh and Rupar, being In 
the district of Rupar. came under the 
Jurisdiction of the State Transport Com- 
missioner. Punjab. It Is thus evident 
that at present the jurisdiction over the 
route for which the extension of tiie 
petitioners' existing permits from Kalka 
to Nalagarh is applied for is that of the 
Punjab Transport Authorities and not of 
the Regional Transport Authority, Ambal^ 
whom the petitioners had approached 
in. the year 1964 for extension of thelt 
permits. In this changed situation. I 
doubt very much If the Regional Trans- 
port Authority. Ambala. can extend the 
permit for a route between Nalagarh and 
Rupar. which falls entirely within the 
State of Punjab Mr. Nehra has not 
been able to point out any provision In 
State Reorganization Act 
1966. or the Motor Vehicles Act under 
whi^ the Regional Transport Authority, 
jynbala. before whom the petitioners’ ap- 
plication for extension of permits is pend- 
ing, is competent at present to grant such 
extension so as to cover the route be- 
tween Nalagarh and Rupar. 

In these dreumstances. this Court will 
fof o® justified, even If we assume ^at 
the order of re-publication of notices of 
the petitioners’ application is not valid, 
to teue any writ or direction to the 
Regional Transport Authority. Ambala. 
and on Um short ground the petition Is 
uable to be rejected. 

7. L however, now proceed to deal 
^th wtitioners’ case on merits. The plea 
of mala fides put forward by the peti- 
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lioners merely proceeds on the fact that 
within 30 days from the date of the first 
publication of notices, no objections to 
the petitioners’ application for extension 
of their route permit were preferred by 
any one. From this, it is argued that res- 
pondent No. 3, a rival transport company, 
having omitted to put in the objections 
within the prescribed period of 30 days, 
had cleverly managed to get the time 
extended by the re-publication of notices 
to the detriment of the petitioners. This 
argument has no basis and does not bear 
a moment’s scrutiny. As has been ob- 
served earlier, the notices in the three 
papers had appeared on 8th. 11 th and 
15th August, 1963. Admittedly, the objec- 
tions could be preferred within 30 days 
from the date of publication of these 
notices. The letter of respondent No. 3 
pointing out the error in publication of 
the notice in the issue of the Motor 
Transport Gazette, Chandigarh, dated 
15th August. 1963. admittedly reached the 
Regional Transport Authority. Ambala, 
on 10th September. 1963. This was 
clearly within 30 days from the date of 
the publication of the notices in that 
paper, and there is no dispute that if 
respondent No. 3 had filed objections on 
that day or uptill I3th September, 1963, 
those objections would have been well 
within time and had to be considered. 
There is nothing to indicate that respon- 
dent No. 3 deliberately avoided filing 
objections within this period. 

It is abundantly clear from their letter 
to the Regional Transport Authority, 
Ambala. (Annexure R-1) that they were 
anxious to contest the petitioners' cla^ 
for the extension of their route permits, 
but they could not do so because the 
route for which the extension was sought 
was not correctly described in the ad- 
vertisement that appeared in the Motor 
Transport Gazette. Chandigarh, dated 
15th August. 1963. In that advertise- 
ment, the portion of the route permit 
for which the extension was sought was 
not indicated. Under these circumstan- 
ces, they had no other course open to 
them except to point out the mistake to 
the Regional Transport Authority, 
Ambala, so as to ascertain from it the 
exact route for which the extension was 
applied for. 

8. The subrmsrion of Mr. Nehra that 
the wrong publication, which appear^ 
in the Motor Transport Gazette. Chandi- 
garh. was manipulated for respondent 
No. 3. as the Editor of this paper was in 
league with the Managing Director of 
respondent No. 3. has no basis. There is 
no such averment in the petition nor any 
affidavit in support of it. On the other 
hand, the course which the Transport 
Authorities had adopted in ordering re- 
publication is perfectly understandable, 
and it was the only course that was open 
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to the authorities when the defect In pub- 
lication was brought to their notice. 

9. 'nie contention of Mr. Nehra that 
there is no provision for re-publication 
of notices in the Motor Vehicles Act or 
the Rules framed thereunder, and thus 
the Regional Transport Authority had no 
power to order re-publication, is clearly 
tmtenable. Under sub-section (3) of Sec- 
tion 57 of the Motor Vehicles Acti it is 
incumbent upon the Regional Transport 
Authority to publish the application for 
grant of permit or the substance thereof 
together with a notice of the date before 
which the representations in connection 
therewith may be submitted, and the 
date, not being less than thirty days from 
such publication, on which, and the time 
and place at which, the publication and any 
representations received will be consider- 
ed. The manner of publication of notices 
is laid down in Rule 4.6. which requires 
inter alia that the publication be made in 
a newspaper of standing circulation in 
the region. There is nothing in any of 
these provisions, or in the Act itself or 
the Rules framed thereunder, which de- 
bars the authority from ordering fresh 
publication in case the notices originally 
published are found to be defective. In 
fact. I cannot imagine that any such pro- 
vision would be made or that the legis- 
lature or the authorities would counten- 
ance wrong publications to go unnoticed 
or unremedied. It cannot be disputed, 
and in fact Mr. Nehra has conceded, that 
the notice published in the 15th August,! 
issue of the Motor Transport Gazette,] 
Chandigarh, was not a correct notice, j 
and the error which related to the des-! 
cription of the route to which the appli- 
cation for extension related, was a mate- 
rial one. On the basis of that notice, it 
was not possible for any one interested 
in such route to put in his objections. In 
these circumstances, it was incumbent 
upon the authorities to re-publish the 
notices so as to inform all concerned of. 
the correct particulars of the petitioners’! 
application, and this is what has been] 
done in this case. 

10. The only other objection of Mr, 
Nehra, which remains to be dealt with 
is about the competency of the authority 
ordering re-publication. The corrected 
notice which was sent for re-publication 
in the Motor Transport Gazette. Chandi- 
garh. as its copy (Annexure E-1) goes to 
show, was published in the name of the 
Regional Transport Authority. Ambala. 
The records produced by that Authority 
further shov/ that this corrected notice 
was published at the instance of the Sec- 
retary. Regional Transport Authority. 
Amb^a, who forwarded the same to the 
paper concerned. It is the same Autho- 
rity that had taken. steps to have the ori- 
ginal notices published The authority 
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to order such publication and to take tte 
necessary steps for that purpose dearly 
vests in the Secretary of the Regions 
Transport Authority imder Rule 4.6 of 
the Punjab Motor Vehicles Rules. It is 
true that the Secretary, Regional Trans- 
port Authority, was not competent to dis- 
pose of the petitioners’ application for 
extension of grant of permit or to deal 
with the objections raised to such an ai>- 
plication, but in the instant case, ^e 
Secretary has not in any way dealt TOth 
the merits of the petitioners’ application. 
All that he has done is to remedy 
ttie defect in the publication of 
notices, which he under the Rules was 
requir^ to issue, and thus there is no 
substance in the complaint that the pub- 
lication of fresh notice was in excess of 
his jurisdiction or was not by a compe- 
tent Authority. 

IL In fact, I find that even the other 
two notices published in the Delhi 
JuUundur papers were also defective. 
As they did not mention the date, time 
and place at which the objections were 
to be heard, the omlsaon could be reme- 
died only by ordering fresh pubUcation. 

12. For all these reasons, I find no 
force in tl^ petition and di sm iss the 
same t^th costs, 

YPB/D.V.C, Petition dismissed. 
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SHAMSHER BAHADUR AND 
R. S. NARULA, JJ. 

National Tobacco Co. Employees’ Union 
(Regd.), JuUundur, Appellant v. Shii 
Mannhftr Singh, Presiding OfScer, Labouc 
Court, JuUundur and another, Respon- 
dents. 

Civil MIsc. No. 1678 of 1968 In Letters 
Patent Appeal 243 of 1968. D/- 2(>-&-1968, 
from judgment of Pandit, J., reported in 
AIR 1968 Punj & Haryana 514, 

Limitation Act (1963), Ss. 5 and 12 ^ 
Condonation of delay ~ Time requisite 
for obtaining certified copies of judgment 
_ Exclusion of — Borden of prooL 

The Coxirt in exercising its jurisdiction 
In extending time rmder Section 5 foe 
sufficient cause has to require distinct 
proof from the party on whom the burden 
Ues. 

The word 'requisite’ in S. 12 Is a s trong 
word; it may be regarded as meaning 
something more than the word *reqtured’. 
It means •properly required’ and It 
throws upon the pleader or counsel for 
the appellant the necessity of showing 
that no part of the delay beyond the 
prescribed period for obtaining the copy 
XUElVDS23/6a 


of the judgment is due to his default. 
Case law discussed. (Paras 5. 9) 

Although there are no rules on the sub* 
ject. according to the prevailing practice 
it devolves on the counsel or his clerk 
or the litigant to keep on making enqui- 
ries about the copies of the judgment 
after the date given by the Copying 
Department (Para 7) 

Held, that it was not shown that the 
delay in getting copies of the judgment 
was due to slipshod or negligent proce- 
dure of the Copying Department. It was 
found from the Records of the Copying 
Department that they were actiiallv 
ready for delivery on the due date and 
in the drcumstances no explanation had 
been adduced to enable the Court to say 
that sufficient cause existed for delay in 
tiling the appeal AIR 1968 Punj. & Har- 
yana 514. Affirmed, (Paras 6, 7, 10} 
Cases Referred: Chronological Paras 
0962) 1962-64 Pun LB 276. Daya 
Chand Sham Tai v, Mohd. Amil 8 
0936) AIR 1936 Lah 120 (V 23)= 

37 Pun LR 510, Labhu Ram v. 

Bans! Dhar 6 

0928) AIR 1928 PC 103 (V 15)= 

ILR 6 Rang 302. Jljibhoy N. 

Surty V. T. S. Che^ar Firm 5 

0917) AIR 1917 PC 179 (V 4)= 

ILR 41 Mad 412, Krishnasami 
Panikoedar v, Ra^swami Chettiar 9 
(1890) ILR 12 -All 461=1890 AH 
WN 149 (FB), Bechi v. Ahsan 
Ullah Khan 5 

U. S. Sahnl, for Appellant; Bhagirath 
Dass with ' S. K. Hlraji. for Respondent 
No. 2. 

SHAMSHER BAHADUR, J.:— Two 
Letters Patent Appeals. X4, P. As. Nos. 243 
and 244 of 1968 were filed by the Work- 
men of Messrs. National Tobacco Com- 
pany of India (hereinafter called the 
Company) on 15th of April, 1968, both 
directed against the judgment of Pandit, 
J., of 27th February, 1968.* These appeals 
were admitted by tte Motion Bench on 
25th of April, 1968. In both appeals ap- 
plications have been made for extension 
of time imder Section 5 of tiie li^ta- 
tion Act Notice of these applications 
was directed to be sent to Mr. Bhagirath 
Dass, Counsel for the respondent-Com- 
pany for 1st of May, 1968. When the 
applications under Section 5 came for 
hearing on 1st of May. 1968, before this 
Bench, Mr. Bhagirath Dass declined to 
accept service and consequently fresh 
notices were issued to the Company itself 
and now Mr. Bhagirath Dass has appear- 
ed to oppose these applications. 


2. The date of the judgment appealed 
from Is 27th of February, 1963, Two ap- 
plications for copies by the applicants 
were made on 19th of Mardi, 1968. These 
were ready for delivery on 25th Mar rh, 

•(See AIR 1968 Punj & Haryana 514) 
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1968. After deducting the requisite time 
for copies the appeals should have been 
filed on 4th of April, 1968. As mentipn- 
ed before, the letters patent appeals were, 
however, filed on 15th of April, 1968, 
eleven days after the limitation had ex- 
pired. Accoirding to the afiidavits filed 
with the appeal and the additional afiida- 
vit of 20-5-1968 by the learned Counsel 
for the applicants Mr. Sahni, the certi- 
fied copies of the judgment of Pandit, J., 
were applied for on 19th March, 1968, 
admittedly within the period of limita- 
tion. It is stated that the clerk of Mr. 
Sahni, now no longer in his employment, 
went to the Copying Department "near- 
about 26th March, 1968” to make enqui- 
ries, One Shri Tharia Ram of the Copy- 
ing Branch had gone on leave and kfr. 
Sahni was informed by his substitute that 
the record of the case had not been re- 
ceived from the Record Room and that 
"it would take some time for the cerfi- 
fied copy to be ready”. 

Thereafter, Mr. Sahni sent his clerk a 
number of times to the Copjdng Depart- 
ment and each time he was told by the 
person working at the seat of Shri Tha- 
ria Ram that "the copy was not yet 
ready”. It was on 8th of April, 1968, ac- 
cording to the affidavit filed with the ap- 
peal, that a formal _ notice from the 
Superintendent, Copying Branch, was 
afl6xed in the Bar Association Library 
about these copies. Presumably, in this 
notice the applicants’ Counsel was called 
upon to make the payment of balance of 
the copying fee. Mr. Sahni states that 
he was taken aback when he read this 
notice on 8th of April, 1968, and imme- 
diately went to the Copying Branch 
where the date of the preparation of the 
copy had been put as 25th March, 1968, 
in tte certified copies. According to the 
Counsel, he told the Superintendent oi 
the Copying Branch that he had been in- 
formed by the substitute of Shri Tharia 
Ram that the copies were not ready on 
the date when they piuport to have been 
ready for delivery. 

3. According to the first affidavit of 
Mr, Sahni filed with the appeal, he sent 
a telegram to his clients on the morning 
of 9th of April, 1968, to this efiect — 

"Reach immediately for filing appeal”. 
The telegram having been received late 
in the evening of 9th of April, 1968, Shri 
Arora, Secretary of the applicant-Union, 
came to see Mr. Sahni on 9th April, 
1968, when the Court had closed for five 
days, and it is correct according to the 
Bugh Court Calendar that the Court was 
closed between 10th and 14th of April, 
1968, both days inclusive, 

4. Two questions arise for determina- 
tion: whether, in the first place, the pe- 
riod between 19th March and 9th April, 
1968, can be regarded as "the time re- 
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quisite for obtaining a copy of the judg- 
ment on which the decree or order is 
founded” rmder sub-section (3) of Sea 12 
of both the old and the new Limitation 
Acts, and secondly, whether the appli- 
cant has been able to establish sufficient 
cause under Section 5 of the Limitation 
Act to justify the extension of time imder 
this provision. 

5. So far as the first point is concern- 
ed, the principle was settled by the Privy 
Council in Jijibhoy N. Surty v. T. S 
Chettyar Firm. AIR 1928 PC 103. that 
"the word ’requisite’ is a strong %vord, it 
may be regarded as meaning something 
more than the word required. It means 
'properly required’ and it throws upon 
the pleader or Counsel for the appellant 
the necessity of showing that no part of 
the delay beyond the prescribed period 
is due to his default”. That the period 
between 19th and 25th March, 1968, was 
the time requisite for obtaining the copies 
is clearly beyond disputa On this com- 
putation the appeals should have been 
filed on 4th of Aprih 1968. The burden 
which is thrown on the applicants’ Coun- 
sel to show that no part of the delay 
beyond this permissible period is due to 
his default has not been discharged. It is 
vaguely suggested that the clerk of the 
Coimsd. — an assertion which has not 
been established — had visited the Copy- 
ing Branch on or about 26th March, 1968 
to make enquiries about the copies. The 
copies, as is shown by the endorsement, 
were ready for deliver on 25th of March, 
1968. Indeed, there is intrinsic evidence 
to show that the date has been correctly 
recorded in the certified copies. Mr. 
Bhagirath Dass was able to show that he 
had applied for copies in the earlier part 
of March and had actually obtained 
them before the applicants had applied 
for their copies on 19th March, 1968. 

The opposing party was furnished with 
cyclostyled copy of the judgment and 
there is no reason why the cydostyled 
copies which are prepared by the office 
could not have been made readily avail- 
able for delivery to the applicants on 25- 
3-1968. Mr. Bhagirath Dass, the counsel 
for the respondent, has invited om at- 
tention to an old decision of the Allaha- 
bad Bigh Court delivered by a Fxdl 
Bench presided over by Chief Justice 
Sir John Edge in Bechi v. Ahsan-UUah 
Khan, (1890) ILR 12 All 461 (FB). It 
was pointed out by the Chief Justice that 

"a Court in computing under Section 
12 of the Indian Limitation Act, 1877, 
the time requisite for obtaining a copy of 
a decree or of a judgment has no discre- 
tion, and is confined to ascertaining for 
the purposes of such computation the 
time occupied by the offica after appli- 
cation mada in preparing the estimata 
and, after payment of the amount of the 



78 Pcnj. N. T. Co. Employees' Union ▼. Labour Court (S. Bahadur J.) A. LB. 


estimate has been made, the time occu- 
pied by the office in preparing the copy 
©r copies ready to be delivered to the 
party who has applied for them. ...... If 

the party applying for a copy of a decree 
or judgment failed to Inform himself of 
the time when such copy would be ready 
and thereby did not obtain it when it 
was ready to be delivered to him. it ap- 
pears to me that the period of such de- 
lay could not be allowed in computing 
the time which was requisite for obtain- 
ing the copy.” 

6. Mr. Sahnl has placed very strong 
reliance on a Smgle Bench decision of 
Coldstream. J., in Lab'hu Ram v. Bans! 
Dhar, AIR 1936 Lah 120. in which it was 
said that: — 

"When there has been no mistake of 
Counsel no negligence, nor inaction, nor 
want of bona fides imputable to the ap- 
plicant applying for the copies of a judg- 
ment and decree, hut the delay in giving 
copies is due to the slipshod and negli- 
gent procedure of the copying depart- 
ment, the time which the department it- 
self notes as having elapsed between the 
application and the completion of the 
copy Is to be regarded as the 'time requi- 
dte' within the meaning of Sec. 12(2).” 

None of the conditions mentioned by 
Coldstream, J.. has been fulfilled In this 
case. In the first place, the Counsel hM 
not been able to absolve himself or his 
clerk from ^e charge of negligence or 
Inaction. It must be taken as correct 
that the copy was ready for delivery on 
25th March. 1968. and the vague allega- 
tion that the Counsel’s clerk visited the 
Copying Department about the 26th of 
March. 1968, and was told that the copy 
was not ready is a statement which can 
hardly be believed. The clerk of the 
Counsel has not given an affidavit for he 
has left the employment of Mr. SahnL 
The affidavit of the Counsel himself Is 
vague on the point. Nor is It shown that 
the delay in getting copies was due to 
slipshod or negligent procedure of the 
Copying Department. We have seen the 
records of the Copying Department and 
find that the copies were actually ready 
for delivery on 25th of March. 1968, as 
the endorsement purports to convey. As 
in Labhu Ram's case, AIR 1936 Lah 120 
we do not find any endorsement by the 
office itself to show that any unexplain- 
ed delay had occurred as a result of its 
procedure. 

7. Regarding the sufficiency of cause. 
It has to be emphasised that the defaulter 
has to'cxplain each day’s delay. Judged 
by this test. It has to be seen whether 
the delay which occurred between 4th to 
9th of April, 1864. lias been sufficiently 
explained. No attempt has been made 


to prove that a telegram was despatched 
by the Counsel on learning on 8th of 
April, 1968. that the certified copies were 
ready for delivery. Apart from a mere 
assertion vaguely made, it has not been 
established that enquiries in fact had 
been made between 26th March and 8th 
Aprit 1968. The probabilities are against 
this assertion because the copies are 
shown to have been ready for delivery 
on 25th of March. 1968. There is no 
reason why the office should have report- 
ed to the clerk of the Counsel, whose 
affidavit has not been filed, that the copies 
could not be furnished when in fact they 
are stated to have been ready for deli- 
very. True, there are no rules on the 
subject but according to the prevailing 
practice, it devolved on the counsel or 
his clerk or the litigant to keep on 
making enquiries about the copies after 
the 26lh of March. 1968. No satisfactory 
reason again has been adduced why the 
delay between ‘4th and 9th of April. 1968 
should be excused. 

8. It has been contended by Mr. Sahnl 
on basis of a decision given by me in the 
Circuit Bench at Delhi in Daya Chand 
Sham Lai v. Mohd. Amil, 1062-64 Pun 
LR 276. that the enquiry made by his 
clerk on or about the 26th of March. 
1968. entitled him to an extension of 
time under Section 5 of the Limitation 
Act for the delay which occurred be- 
tween 4th and 9th of April, 1068. 
In Daya Chand Sham Lai’s case. 1962-64 
Pun LR 276, exceptional circumstances 
existed and time was granted under Sec- 
tion 5. The memorandum of appeal In 
that case had been filed with an uncerti- 
fied copy of the judgment on 28th of 
October. 1959, and the certified copies 
when they were delivered to the appel- 
lants on 2nd of February, 1960, were 
Immediately filed in Court. An urgent 
application had been given for supply of 
copies of the judgment and decree on 
18th of September, 1959. The certified 
copy of the Judgment was ready for deli- 
very almost three months later on 16th 
of December. 1959, while the certified 
copy of the decree was not ready for deli- 
very till 12 days thereafter on 28th of 
December, 1959. The appeal should have 
filed after reckoning the requisite 
time for obtaining the copies on 27th of 
January. 1960. 

I said in that case that though it was 
true that the appellant had not establish- 
ed that he made any further enquiries 
about the certified copies from the Copy- 
ing Department, this negligence on his 
part "pales into insignificance as com- 
pared to the appalling delay which has 
been occasioned in the preparation of the 
certified copies by the Copying Depart- 
ment. While the judgment of the Court 
was delivered on 17th of September. 1959, 
the copies were not ready for d^verv 
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by the Copying Department till the 28th 
of December, 1959.” I said in that case 
that: — 

"It -would be placing an intolerable 
burden on the litigants to expect them to 
make day-to-day enquiries for certified 
copies from the Copying Department for 
such a protracted period.” 

It is worthy of note that after this judg- 
ment. copying rules have been framed by 
the Delhi High Court to remedy this 
defect. No such plea, in my opinion, 
can be raised in the present case where 
the allegation made by the applicants' 
Counsel that his clerk had made enoui- 
ries from the office has not been esta- 
blished. In fact, the copy was ready 
when the enquiry is said to have been 
made. 

9. It is indisputable that the Court in 
exercising its jurisdiction in extending 
time under Section 5 for sufficient cause 
has to require distinct proof from the 
party on whom the burden lies. In the 
words of Sir Lawrence Jenkins, speaking 
for the Board in the Privy Council deci- 
sion of Krishnasami Panikondar v. Rama- 
sami Chettiar. ILR 41 Mad 412 at p. 417 
= (AIR 1917 PC 179 at p. 181):— 

"It is the duty of a litigant to kno-w 
the last day on which he can present his 
appeal, and if through delay on his part 
it becomes necessary for him to ask the 
Court to exercise in his favour the po\yer 
contained in Section 5 of the Indian 
Limitation Act, the burden rests on him 
of adducing distinct proof of the suffi- 
cient cause on which he relies.” 

10. In view of the affida-vits filed be- 
fore us we must hold that explanation 
has not been adduced to enable us to say 
that sufficient cause existed for the delay 
in filing the appeals. We -will, therefore, 
decline to extend time under Section 5 
of the Limitation Act. We would, how- 
ever. make no order as to costs of these 
applications. 

11. R. S. NABULA, J.; — I agree. 

MVJ/D.V.C Applications dismissed. 


AIR 1969 PUNJAB AND HARYANA 79 
(V 56 C 17) 

SHAMSHER BAHADUR AND 
GURDEV SINGH, JJ. 

Dr. Shanti Saroop Sharma and another. 
Petitioners v. State of Punjab and others, 
Respondents. 

Civil Writ No. 2198 of 1966, D/- 20-5- 
1968. 

(A) Constitution of India, Arts. 226 
and 227 — Disputed questions of facts 
— High Court acting under Arts. 226, 
227 is not the proper forum for deciding 
such questions. (Paras 12, 72, 78) 

1L/KL/D827/68 


(Gurdev Singh J.) Punj. 70 

(B) Mines and Minerals (Regulation 
and Development) Act (1957), S. 15 — 
Punjab Minor Mineral Concession Rules, 
1964, R. 20 — Imposition of royalty — 
Nature of — It can neither be classed as 
tax nor fee, but is more akin to rent — 
AIR 1965 Pat 491 & Civil Rule No. 433-W; 
of 1963, D/- 8-7-1964 (Cal), Dissent, from 
— R. 20 is intra vires powers of State 
Legislature — Constitution of India, 
Arts. 265, 366, 245. 

Royalty under Punjab Minor Mineral 
Concession Rules. 1964 is levied on the 
minor minerals extracted by the holder 
of a mining lease. So. if a person is mere- 
ly in occupation of land which contains 
minor minerals, he is not liable to pay 
any royalty, but it is only when he 
holds a mining lease and by -virtue of 
that extracts one or more minor mine- 
rals that he is called upon to pay royal- 
ty to the Government where the lease is 
in respect of the land in which minor 
minerals vest in the Government. Royal- 
ty thus has its basis in the contract be- 
tween the grantor and the holder of a 
mining lease, and it is not a compulsory 
charge for holding such lease but pay- 
ment to the owner of the minerals for 
the privilege of extracting the minor 
minerals computed on the basis of the 
quantity actually extracted and removed 
from the leased area. Accordingly royal- 
ty is not of the same nature as a tax or 
a fee. It is true that it is not a fee as it 
is not pa-yment for the services rendered, 
but if we exclude it from that category, 
it does not follow that it must be classed 
as tax. It is in essence the consideration 
which the o-wner of a property may re- 
ceive from those whom he allows the use 
of his property or entrusts his property 
for exploitation of the mineral resources 
contained therein. In that -view of the 
matter, it is more akin to rent or com- 
pensation payable to an owner by the 
occupier or lessee of land for its use or 
exploitation of the resources contained 
therein. Merely because the provision 
with regard to royalty is made by vir- 
tue of the rules relating to the regula- 
tion of the nuninjf leases and a uniform 
rate is prescribed, it does not follow 
that it is a compulsory exaction in the 
nature of tax or impost: AIR 1965 Pat 
491 & Civil Rule No. 433-W of 1963 D/- 
8-7-1964 (Cal), Dissent, from. (Para 45) 

By -virtue of clause (i) of R. 37. the 
provisions -with regard to the royalty 
contained in R. 20 and R. 21, have been 
made applicable to mining leases grant- 
ed by persons other than the Govern- 
ment. The royalty in respect of such 
mining leases for extracting minor mine- 
rals has to be paid not to the Govern- 
ment but to the person granting the 
lease in whom the minor minerals vest 
It thus cannot be said that so far as 
such leases are concerned, there is any 
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charge or impost levied by the Govern- 
ment. All that the Government has done 
by framing Buies contained in Chapter 
ni is to lay down certain statutory con- 
ditions for the grant of mining leases, to 
provide for the payment of Royalty to 
persons in whom such minor minerals 
vest and to fix a uniform rate for such 
payments. Obviously, it is not a com- 
pulsory levy by the Government as it is 
based on a condition in the mining lease. 

CPara 471 

Compxilnon in the payment of royalty 
arises out of the conditions of mining 
leases and is because of the contract 
tween the grantor of the lease and the 
lessee, though a condition of payment ol 
royalty is prescribed by the rules fram- 
ed by the State to regulate the grant of 
mining leases. Because of this compul- 
sion only, royalty cannot be termed as a 
tax. (Para 50) 

Royalty due to the Government, no 
doubt, can be recovered as arrears of 
land revenue under R. 53 of the Punjab 
Rides, but that does not suffice to give It 
the character of a tax as under that rule 
even contract money, fees and other sums 
due to the Government under these 
Rules can be recovered in the same man- 
Bcr. (Para 55) 

In view of the fact that in the let^la- 
tlon concerning the regulation and grant 
•1 mining leases (vide S, 8 » Ihe Mines 
and Minerals (Regulation and Develoi^ 
mentl Act. 1648, R. 4, Mineral Conces- 
rioa Rules, 1946), provision for royalty 
like that of rent has always existed, and 
the condirioR regarding payment of 
royalty is a common and usual term of 
mining lease^ it cannot be said that the 
Parliament did not intend to authorise the 
State Government to make provision for 
royalty on minor minerals in exercise of 
its rule-making power under S. 15 (1) of 
the Act. This coupled with the finding 
that the royalty demanded imder the 
J^jab Minor ilineral Concession Rule^ 
1964. is not a tax, the R. 20 thereof, can- 
not but be declared as perfectly valid. 
Thus the State of Punjab has the autho- 
rity to charge royalty on minor minerals 
extracted from lands in which the minor 
mineral rights vest in it: ILR 1966 (1) 
Punj 166 & AIR 1965 Pat 491. Folk 

(Para 71) 

Cases Referred: Chronological Paras 
(1067) AIR 1957 SC 1C95 (V 54)= 
196&-20 STC 430. Devidas Gopal- 
krishnan v. State of Punjab 63 

(1967) Civil Appeal No. 867 of 1964, 

D/- 20-3-1967 (SC). Brijmohan 
Nayyar v. State of U. P. 57 

0966) ILR (1966) 1 Punj 166, Khus- 
hal Singh v. State of Punjab 1^ 69, 78 
(1965) AIR 1965 SC 1107 (V 52>= 

1955-2 SCR 477. Calcutta Corpo- 
raticai v. Liberty Cinema 63, 64 


(1965) AIR 1965 Pat 491 (V 52), 
Liaddu Mai v. State of Bihar 27, 
70. 

(1964) CivU Rule No, 433-W of 
1963 and connected Petns., D/- 8- 
7-1964 (Cal), Ajit Kumar v. State 
of Bengal 27, 29. 33, 

(1963) 1963-14 STC 476 (Punj), 
Gangaram Surajpurkash v. State 
of Punjab 

(1962) AIR 1962 SC 594 (V 49)= 
1962-3 SCR 230, R. M. D. C. 
(Mysore) Private Ltd. v. State of 
Mysore 

(1961) Am 1961 SC 4 (V 48)= 
1961-1 SCR 341, Vasantlsd Magan- 
bhai V. State of Bombay 
(1961) Am 1961 SC 459 (V 48)= 
(1961) 2 SCR 537, Hingir-Rampur 
Coal Co. Ltd. V. State of Orissa 
a960) AIR 1960 Ker 58 (V 47)= 
ILR (1959) Ker 749^ Damodaran 
V. State 

n960) AIR 1960 Madh Pra 129 
(V 47)=I960 MPU 39, Surajdin 
V. State of M. P., Nagpur 19, 

(1958) AIR 1958 SC 296 (V 45)* 
1958 SCJ 614, State of KeraU v, 

P. J. Joseph 

(1958) Am 1958 Raj 138 (V 45)= 
nm (1957) 7 Raj 850. Mrs. K. K. 
Wadhwani v. State of Rajasthan 
(1958) Am 1958 Raj 140 (V 45)= 
ILR (1958) 8 Raj 311, Sethi Marble 
Stone Industries v. State of Ra- 
jasthan 

(1957) Am 1957 AU 136 (V 44). 
Anand Kumar Bindal v. Employ- 
ees State Insurance Corporation 
0957) Am 1957 All 159 (V 44), 
Murli Manobar v. State of U. P. 
(1957) AIR 1957 Andh Pra 1042 
fV 44), H. R. Rama Rao v. The 
Collector. Chittoor 
(1956) AIR 1956 Raj 161 (V 43). 

Bheru Lai v. State of Rajasthan 18 
0955) AIR 1955 SC 25 (V 42)= 
1955 SCR 735. Edward Mills Co. 
Ltd,, Reawar v. Sfate of Ajmer 
0954) AIR 1954 SC 282 (V 41)= 
1954 SCR 1005, Commr. Hindu 
Religious Endowments. Madras 
V. Sri I.akshmindra Thirtha Swa- 
traer of Sri Shlrur Mutt 50 

0954) AIR 1954 SC 400 (V 4I)= ' 

1954 SCR 1046. Sri Jagannath 
Ramanui Dass v. State of Orissa 
(1953) AIR 1953 Trav Co 14C 
(V 40)=ILR (1952) Trav Co 960. 

P. J. Joseph v. AssL Excise 
Commissioner 

0948) AIR 1948 Mad 197 (V 35)= 
1947-2 hlad LJ 296, Kumara Sri 
Ramulu Pantulu v. Province of 
hladras 

0941) Am 1941 Mad 414 (V 28)= 

ILR (1941) Mad 747, VenkaU 
Ratnayya Appa Rao v. Secy, of 
State 
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(1933) 1933 AC 168=102 LJPC 17, 
Lower Mainland Dairy Products 
Sales Adjustment Committee v. 
Crystal Dairy Ltd. 58 

(W22) 127 LT 822=91 UKB 897, 
Attorney-General v. Wilts United 
Dairies 68 

(1900) 1900 AC 83=69 UPC 3, 
Hereon GrevUle Nugent v. 
Mackenzie 3.6 

(1883) 8 AC 767=52 UPC 89, 
Attorney-General Ontario v. Mercer 16 
(1858) 9 Ir CLR 223=11 Ir Jur 64, 
Listowel V. Gibbings 16 

(1848) 5 Moo PC 434=13 ER 557, 

Dyke v. Walford 16 


R. Sachar, for Petitioners: Anand Sarup 
Advocate-General, Haryana, for Respon- 
dents. 

GURDEV SINGH, J.:— This order will 
dispose of 14 petitions under Articles 226 
and 227 of the Constitution (Civil Writ 
Nos. 2198 of 1966 and 159, 206, 416, 438, 
439, 443, 484, 517, 518, 636, 2547 and 2720 
of 1967), in which common questions of 
law have been raised. Dr. Shanti Sarup 
Sharma and other petitioners have been 
engaging in and carrying on the business 
of manufacture and sale of bricks in 
various parts of the State of Punjab, as 
it stood before its reorganization in the 
year 1966. All of them hold valid licen- 
ces to carry on this trade in accordance 
with the provisions of the Punjab Con- 
trol of Bricks Supplies Order, 1956, and 
they are running bridr-kilns for manu- 
facture of bricks in the lands, of which 
some of the petitioners are owners, and 
the other lessees. 

2. In the year 1957 the Parliament 
enacted the !Mines and Minerals (Regula- 
tion and Development) Act LXWII of 
1957 (hereinafter called the Act) for regu- 
lation of mines and development _ of 
minerals under the control of the Union. 
In Section 3 of the Act "minerals” are 
defined to include all minerals except 
mineral oils. Provisions regarding the 
prospecting licences and mining leases are 
contained in Sections 4 to 12. Section 13 
empowers the Central Government to 
make rules for regulating grant of pros- 
pecting licences and naming leases in res- 
pect of minerals and for purposes con- 
nected therewith. By Section 14 pros- 
pecting licences and mining leases in res- 
pect of minor minerals have been exclud- • 
ed from the operation of Sections 4 to 
13 and the authority to make rules in 
respect of minor minerals has been given 
to the State Governments under Sec- 
tion 18 of the Act, which is in these 
words: — 

“15 (1) The State Government may, by 
notification in the Official Gazette, make 
niles for regulating the grant of prospect- 
ing licences and mining leases in respect 
of minor minerals and for purposes con- 
nected therewith. 
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(2) Until rules are made under sub- 
notion (1), any rules made by a State 
Government regulating the grant of pros- 
pecting licences and mining leases in res- 
pect of minor minerals which are in 
force immediately before the commence- 
ment of this Act shall continue in force.” 

3. The expression "minor minerals” 
is defined in Section 3 of the Act in 
these words; — 

"3(e) "minor minerals” means building 
stones, gravel, ordinary clay, ordinary 
sand other than sand used for prescribed 
purposes, and any other mineral which 
the_ Central Government may, by notifi- 
cation in the Official Gazette, declare to 
be a minor mineral.” 

4. Availing of the powers delegated 
under Section 15, the Governor of the 
Pimjab promulgated the Punjab Minor 
Minerals Concession Riiles, 1964 (herein- 
after referred to as the Rules), published 
in the Punjab Gazette on 2nd May, 1964. 
Rifie 2 (b) thereof defined the “Minor 
Minerals” in the same words as in the 
Central Act LXVH of 1957^ The Central 
Government by its notification, dated 1st 
June, 1958 (Annexure R-1) had, how^ever, 
extended the definition of the "Minor 
Minerals” so as to include brick-earth 
and several other items. 

5. Provision for charging royalty was 
made in Rule 20 and payment of royalty 
was made one of the conditions of min- 
ing leases under Rules 21 and 37, provid- 
ing inter alia that the lessee shall pay 
royalty on minor minerals despatched 
from the leased area at the rates speci- 
fied in the First Schedule. Availing of 
these provisions, the Punjab Government 
decided to charge from the brick kiln 
owners royalty on brick-earth with 
effect from the 22nd April, 1965, at the 
rates prescribed in the First Schedule to 
the rules which came to 0.87 N. P. per 
thousand bricks. Instructions were, ac- 
cordingly, issued by the Director of In- 
dustries to all District Industries Officers 
and Assistant District Industries Officers 
to recover royalty at that rate from the 
various brick-kiln owners. These instruc- 
tions are contained in the letter of the 
Director of Industries, Punjab, dated 25th 
June, 1965 (marked Annexure R-2 in 
Civil Writ No. 2198 of 1966), relevant por- 
tion of which is reproduced below: — 

"A representation was submitted by 
the Punjab Brick Kiln Owners' Associa- 
tion, Hoshiarpur, to the Chief Minister, 
Pimjab, and others, representing against 
charging of arrears of royalty on clay 
from them wdth retrospective effect from 
2nd May, 1964, the date from which the 
Punjab Minor Mineral Concession Rules, 
1964, came into force. On a reference 
made by this office, it has now been inti- 
mated by the Director, Food and Sup- 
plies, Punjab, that the recovery of royal- 
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tv on day shoxdd be made Irom the bride- 
kiln owners with effect from 22nd April, 
1965. from which date the rates on brides 
have been enhanced by Government In 
each district and that, while enhancing 
the rates of bricks, the element of royal- 
ty has been reckon^ and placed at 
Els 0.87 per thousand bricks. 

According to the provisions of the 
Ehinjab Minor Mineral Concessdon Rules, 
196^ Government is entitled to charge 
royritv only on that clay which is found 
in the land wherein mineral rights vest 
in the Government. 

You are now requested please to re- 
assess arrears of royalty from all the 
brick-kiln owners of your district, those 
who have extracted clay from the land 
wherein mineral rights in respect of clay 
vest in the Government according to 
Wajib-td-arz entries, read with Section 
42 (2) of the Punjab Land Revenue Act, 
1887, for the period from 22nd April, 1965, 
up-to-date. Each brick-kiln owner should 
also be asked to put in formal applica- 
tion on Court-fee Stamp of Re. 1- and 
deposit application fee of Rs. 10/ into 
Government Treasury imder Head "XXIV 
Industries Receipts from Minor Minerals’* 
for the QuanUty of clay excavated by 
them during the period from 22nd April, 
1965 up-to-date. For their future re- 
quirements of clay, they should be asked 
to obtain short term permits in accord- 
ance with the provisions of the Punjab 
Minor Mineral Concession Buies, 1964. 
For obtaining the list of brick-idln 
owners of your district, you should con- 
tact the District Food and Supplies Offi- 
cer concerned at personal IcveL It may 
also please be ensured that the arrears 
of royalty for the period from 22Qd 
April. 1965. ownards are realized from 
the brick-ldln owners of your district at 
the earliest. The Director, Food and 
Supplies. Punjab, is being requested to 
issue instructions to all the District Food 
and Supplies Officers In the State to 
afford all the posable assistance to you 
in this behalf. 

For ascertaining the mineral rights In 
respect of clay, you should obtain an at- 
tested copy of the relevant Shariat Wajib- 
ul-arx. Section 42 (2) of the Ehmjab Ximd 
Revenue Act, 1887.” 

6. Prior to these Instructions of the 
Government the various District Indus- 
tries Officers wrote to the brick-kiln 
owners Avithin their jurisdicUon poinUng 
out that the extraction of clay and sand 
by them for manufacture of bricks with- 
out obtaining valid permits constituted 
Infringement of the I*unjab Minor Mine- 
ral Concession Rules. 1964. and asked 
them to produce their records for assess- 
ment of the rovaltv. One of such letters 
constitutes Annexure A to Civil Writ 
No. 2193 of 1966. calling upon the bride- 
kiln owners to produce their records be- 


fore the District Industries Officers lot 
assessment of the royalty. Subsequently, 
various brick-kiln owners were callM 
upon to put in applications for grant of 
Permits in accordance with the provisions 
of Ihmjab Minor Minerals Concessions 
Rules, 1964, for their future require- 
ments of bride-earth. As there was per- 
sistent default, the Director. Food and 
Supplies by Wa letter, date^ 24th Sept- 
ember. 1966, wrote to the Circle Officers 
of his Department In the State, as fol- 
lows:— 

"As the Industries Department had 
been experiencing considerable difficulty 
to effect recoveries of the royalty amount 
due to be paid by various brick-kiln 
owners under the Ihmjab Minor Mine- 
ral Concession Rules. 1964, It is advised 
that you may henceforth insist on the 
brick-kiln owners applying for renewal 
of brick-kiln licences to furnish to you 
a clearance certificate from the District 
Industries Officers concerned in that re- 
gard before effecting renewal of the sub- 
ject licences.” 

7. In fact, in some of the cases, one 
of which has given rise to Civil Writ 
No. 2720 of 1967, threat of more strin- 
gent action against the brick-kiln owners 
Was held out and the brick-kiln owners 
Concerned were directed to stop further 
^traction of day and warned that on 
thdr failure to pay royalty from 22nd 
April. 1965. "the matter will be report^ 
to the police for registration of cases 
under Section 379 of the Indian Penal 
Code." Being aggrieved by this demand 
of royalty on brick-earth required for 
the manufacture of bricks and threat of 
non-renewal of their licences to carry on 
the business of brick-making and prose- 
cution. the various petitioners, who are 
brick-kiln owners, have approached this 
Court under Articles 226 and ^7 of the 
Constitution challenging the legality of 
the demand for royalty and praying for 
grant of appropriate writs declaring 
Rule 20 of tha Ihmjab Minor Mineral 
Concession Rules. 1964, as ultra vires, 
and directing the respondents and thdr 
subordinates not to take any ^ps to 
recover the royalty or refuse the renewal 
ol thdr licences for non-payment of the 
royalty. 

8. The contentions raised before us 
by the learned Counsel for the various 
Petitioners in challenging the validity of 
the imposition and demand of royalty by 
the State on the brick-earth used by 
them in the course of their business ol 
manufacturing bricks are as follows:— 

1. Brick-earth Is pot a minor mineral 
and is thia outside the purview of toe 
Punjab Minor Mineral Concession Rules, 
1964. 

2. Royalty demanded from the peti- 
tioners is, in fact a tax which cannot be 
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Imposed by a rule-making authority but 
, only by the legislature making an ex- 
press provision for the same. 

3. Section 15 of the Act which permits 
' the States to make Rules for regulating 
the grant of prospecting licences and 
mining leases in respect of minor mine- 
rals cannot be deemed to authorize the 
rule-making authority to levy the tax in 
the nature of royalty, as is being done 
, by the respondent-States. 

! 4. It is well settled that imposition of 

tax is essentially a legislative function, 
and the same cannot thus be delegated 
to the Executive. In this view, the im- 
position of royalty by Rule 20 of the 
Punjab Rules is unconstitutional and 
ultra vires. 

5. The power to frame rules for regu- 
lation cannot cover within its ambit the 
substantive power to impose a tax like 
the royalty, which is demanded from the 
petitioners. 

6. The Rules with regard to the impo- 
sition of royalty do not apply to the 
petitioners as they are either the owners 
or lessees from private parties of lands 
from which they are excavating brick- 
earth for manufacture of bricks, and no 
royalty can be charged from them, by 
the State. 

7. In any case, royalty can be demand- 
ed only in respect of minor minerals 
which vest in the State, and since the 
minor minerals found in the land held 
by the petitioners for manufacture of 
bricks do not vest in the State, the de- 
mand for royalty is iUegak 

8. Even if Rule 20 is held to be valid, 
no demand for royalty can be made 
from the petitioners as none of them 
holds any mining lease or licence from 
the Government. 

9. The Shariat Wajab-ul-Arz do not 
vest in the Government the minor mine- 
rals rights pertaining to the lands be- 
longing to or taken on lease by the peti- 
tioners from the various private parties 
on which they have set up their brick- 
kilns. 

10. In view of the fact that Section 14 
of the Act specificaUy provides that Sec- 
tions 4 to 13 of the Act, which include 
Section 9 relating to royalty, would not 
apply to minor minerals, no demand for 
royalty can be made from the peti- 
tioners. 

9. In contesting the petitions, the 
Advocate-Generals for the respondent- 
States of Haryana and Punjab have 
urged; — 

1. That royalty is not a tax but a 
charge made by the owner of the pro- 
perty for exploitation or excavation of 
the mineral wealth contained therein: 

2. That the power to regulate given to 
the States under Section 15 of the Act 
includes , the power to charge royalty, 
and thus Rule 20 of the Punjab Minor 
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Mineral Concession Rules, 1964, is per- 
fectly valid; 

3. That since the power to regidate 
minor minerals has been delegated to the 
State by the Parliament and it has been 
authorized to frame the necessary Rules 
thereon, the Rules, including Rule 20 
have been made in valid exercise of that 
power by the State; 

4. That the fact that the petitioners 
are the owners or the lessees of the l^d 
in no way makes them the owners of 
the minerals contained therein, and the 
property in the minerals, including the 
minor minerals, found in the land acquir- 
ed by them vests in the State, and for 
exploitation of the 'Same it can issue 
leases and licences and charge the neces- 
sary royalty: 

5. That the Shariat Wajab-ul-Arz re- 
lating to the petitioners land clearly go 
to prove that the minor minerals rights 
in those lands belong to the State; 

6. Even if there be any dispute with 
regard to such minor minerals rights in 
the land owned or obtained on lease by 
the petitioners, that dispute cannot be 
settled in these proceedings under Arts. 
226 and 227 of the Constitution and the 
petitioners be directed to have recourse 
to their ordinary remedy in a Civil Court 
to establish that they were the owners 
of the minor minerals. 

7. In any case, even if the minor mine- 
ral rights vest in the petitioners, the 
State Government has the authority and 
power to regulate the exploitation or 
excavation of those minor minerals and 
in exercise of that authority, it is compe- 
tent to grant permits and licences and to 
charge the necessary fee, rent and royal- 
ty for the same. 

10. The contention that brick-earth 
is not a minor mineral to which the Act 
and the Punjab Rules apply is clearly un- 
tenable in view of the Central Govern- 
ment notification No. MII-159(18_)54-A-II, 
dated 1st June, 1958, declaring it minor 
mineral in exercise of its powers \mder 
Section 3 (e) of the Act. 

11. The demand of royalty has been 
made from the petitioners on the asser- 
tion that the minor minerals, including 
brick-earth, in the land under occupation 
of the petitioners vest in the State not- 
withstanding the fact that these lands are 
owned by private individuals. This right 
in the minerals claimed by the State is, 
however, vehemently denied by all the 
petitioners and they assert that not only 
the surface of the land occupied by them 
but also everything contained therein, 
including minor minerals, vests in the 
owners of those lands, and thus no 
royalty can be charged by the State. ^ In 
support of the clam that the minoT 
minerals rights vest in it, the State 
placed on record copies of Shariat Wajib- 
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ul-Arz relating to different villages fa 
which the petitioners are naming their 
brick-kilns, and have also relied on Sec- 
tions 41 and 42 of the Punjab Land Reve- 
nue Act 17 of 1887, which are reproduc- 
ed below: — 

"41. Rights of the Government fa 
min es and minerals. — All mines of metal 
and coaL and all earth-oil and gold 
washings, shall be deemed to be the pro- 
perty of the Government for the pur- 
poses of the Slate and the State Govern- 
ment shall have aE powers necessary for 
the proper enjoyment of the Govern- 
ment’s rights thereto. 

42. Presumption as to ownership of 
forests, quarries and waste lands. — (1) 
X^en in any record-of-rights completed 
before the eighteenth day of November, 
1871, it is not expressly prodded that 
any forest, quarry, unclaimed, unoccu- 
pl^ deserted or waste land, spontaneous 
produce or other accessory interest fa 
land belongs to the land-owners, it shall 
be presumed to belong to the Govern- 
ment 

(2) When In any record-of-rights com- 
pleted after that date it is not expressly 
provided that any forest or quarry or any 
such land or interest belong to the Gov- 
erzunent it shall be presumed to belong 
to the landowners. 

(3) The presumption created by sub- 
section (1) may be rebutted by showing- 

fa) from the record or report made by 
the ass es&ig officer at the time of assess- 
ment, or (b) if the recoM or report Is 
silent, then from a comparison between 
the assessment of villages in wlu<h 
there existed, and the assessment of vil- 
lages of g^TTiUaf character in which there 
did not exist, any forest or quarry, or 
any such land or interest. 

that the forest, quarry, land or inte- 
rest was taken into account in the assess- 
ment of the land revenue. 

(4) Until the presumption Is so rebut; 
ted, the lorest, quarry, land or faterest 
shall be held to belong to the Oovem- 
ment." 

12. Section 41 Is not of any asristance 
to the State as brick-earth Is not men- 
tioned therdn as one of the itdnerals that 
vest in the State. No entry from the 
record of rights prior to 18th November, 
1871. has been produced fa respect of 
the land occuidrf by any of the peti- 
tioners and the copies of Shariat Wajib- 
ul-Arz, which have been produced, all 
relate to the recent years. On penisal 
of these documents, we, however, find 
that brick-earth is not specifically men- 
tioned therein as among the znlnerals 
that bdong to the Government, and it 
has been urged on behalf of the peti- 
tioners that in absence of such a spedfie 
mention imder sub-section (2) of Section 
42, brick-earth and other such minerals 


have to be presumed to belong to the 
Ijmd-owners. The question with regard 
to the ownership rights of minor mine- 
rals in the lands occupied by the peti- 
tioners is a disputed question of fact 
Apart from the fact that no sufficient 
material has been placed before us to 
enable us to decide that question, this 
Court Is not the proper forum for going 
into such questions in exercise of its 
jurisdiction under Articles 226 and 221 
of the Constitution. As has been observ- 
ed recently by this Court in Khushal 
Singh V. State of Punjab. ILR 1966 (1) 
Punj 166 the jurisdiction of the (Evil 
Court to decide the rival claims of the 
parties relating to ownership of the mine- 
ral rights in the land does not appear to 
be barred by any provision of law and 
any party wanting a decision on this 
point can institute a suitable action fa 
Court according to law. Since fa the 
cases before us the State has not claim- 
ed royalty on the minor znlnerals which 
do not vest fa it and its demand relates 
to excavation of brick-earth which It 
claims to vest fa Itself, 1 now proceed to 
examine whether It is legally competent 
to demand royalty on the brick-earth 
used by the petitioners fa the course of 
their business of manufacturing bricks, 
assuming that notwithstanding the fact 
that the land Is owned by the petitioners 
or their lessors, the minor mineral rights 
in them vest fa the State. 


13, It is argued on behalf of the peti- 
tioners that the royalty imposed by the 
State under the Punjab Rules is. fa fact, 
a tax. that the State fa exerdse of its 
power to regulate minor minerals by 
framing necessary rules under Section 15 
of the Act has no authority to charge 
royalty, that the royalty being a tax can- 
not be levied or imposed except by a 
specific legislation enacted by the State 
le^slature as it is essentially a legi^- 
tlve function that cannot be delegated to 
the Executive or exercised by the rule- 
making authority, and that Rule 20 of 
the Punjab Rules, which empowers the 
State to charge royalty, is imconstitu- 
tional and ultra vires. For proper aj>- 
predation of the petitioners' contention, 
it is necessary to first ascertain the 
nature of the demand of royalty made 
from the petitioners. 


14. Royalty Is not defined either fa 
the Act or the Rules framed thereunder 
by the Central or the State Government. 
The meaning of this word has been con- 
efaered fa some judicial decisions, but 
they are mostly based on different dic- 
tionaries. In Roland Bimrows’ Words 
and Phrases Judicially define^ Volume 
IV (1944 edition) at page 605, it Is stated: 


"It is a soimd maxim of law, that every 
word ought, prima fade, to be construed 
fa Its primary and natural sense, 
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a secondary or more limited sense is re- 
quired by the subject or the context. In 
its primary and natural sense 'royalties’ 
is merely the English translation or 
equivalent of 'regalitates’, 'Jura regalia’, 
jura regia, ' ’ The subject was dis- 

cussed, with much fullness of learning 
in Dyke v. Walford, (1848) 5 Moo PC 434, 
(P. C.) w'here a Crown grant of jura rega- 
lia, belonging to the County Palatine of 
Lancaster, was held to pass the right to 

bona vacantia It stands on the 

same footing as the right to escheats, to 
the land between high and low water 
mark, to felons’ goods, to treasine-trove, 
and other analogous rights.’ With this 
statement of the law their Lordships 
agree, and they consider it to have been, 
in substance, afBrmed by the judgment 
of Her Majesty in Coun^ in that case.” 

15. In Wharton’s Law Lexicon (14th 
edition), it is stated at page 893; — 

"Eoyalty, payment to a patentee by 
agreement on every article made accor- 
ding to his patent; or to an author by a 
publisher on every copy of his book 
sold; or to the owner of minerals for the 
right of working the same on every ton 
or other weight raised.” 

16. Stroud’s Judicial Dictionary of 
Words and Phrases (3rd Edition), while 
dealing with royalties at page 2631, aft^ 
referring to the Privy Council decision in 
Dyke v. Walford, (1848) 5 Moo PC 434 
(PC) (supra), states: — 

"In its secondary sense the word 
"royalties” signifies, in mining leases, 
that part of the reddendum, which is 
variable, and depends upon the quantity 
of minerals gotten (Att. Gen. Ontario v. 
Mercer, (1883-8 AC 767) Sup.; see Hereon 
Greville Nugent v. Mackenzie, (1900) AC 
83, cited RENT; Listowel v. Gibbings, 
(1858-9 It CLR 223) Sup.; or the agreed 
payment to a patentee on every article 
made according to the patent.” 

17. The meaning given to royalty in 
Mozley And Whiteley’s Law Dictionary 
(7th Edition) page 328 is; — 

"A pro rata payment to a grantor or 
lessor on the working of the property 
leased, or otheirwise on the profits of 
the grant or lease. The word is specially 
used in reference to mines patents and 
copyrights.” 

18. According to Prem’s Judicial Dic- 
tionary (Volume IV), 1964 Edition, page 
1457:— 

"Eoyalty is inter alia, a charge by the 
owner of minerals from those to whom 
he gives the concession to remove them, 
and the charge is on production, the rate 
being fixed according to weight; Behru 
Lai V. State of Rajasthan, AIR 1956 Raj 
161.” 

19. After noticing the meaning given 
to this word in Wharton’s Law L^con 
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and Mozley and Whiteley’s Law Dic- 
tionary, Prem goes on to say: — 

"It, therefore, appears that royalties 
are payments which the Government 
may demand for the appropriation of 
minerals, timber or other property be- 
longing to the Government. Two im- 
portant featimes of royalty have to be 
noticed, they are, that the payment made 
for the_ privilege _ of removing the arti- 
cles is in proportion to the quantity re- 
moved, and the basis of the payment is 
an agreement. Sura j din v. State, AIR 
1960 Madh Pra 129, If land is occupied 
by a person with a right to quarry on 
payment of royalty such payment being 
related to the beneficial occupation of the 
land within the meaning of the term 
rent, land cess is payable under clause 
(iii) of Section 74-B. H. R. Rama Rao v. 
The Collector, Chittoor, AIR 1957 Andh 
Pra 1042, AIR 1948 Mad 197, AIR 1941 
Mad 414.” 

20. Reference may now be made to 
Corpus Juris Secimdum, Volume 77. At 
page 542 of that book, it is stated: 

"Royalty or Royalties. The vmrd 
I'royalty” is one of varying meanings, and 
in its primary and natural sense, is mere- 
ly the English translation or equivalent 
of "regalitates”, "Jtira regalia”, "jiua 
regia". 

'The term originated in England, where 
it was used to designate the share in pro- 
duction reserved by the Crown from those 
to whom the right to work mines and 
quarries was granted, and. the most com- 
mon use of the term today in this coun- 
try is with respect to mining leases, con- 
veyances, and reservations, and in this 
connection is treated in Mines and Mine- 
rals 

Defined generally, the word "royalty” 
means a share of the product or profit 
reserved by the owner for permitting 
another to use the property; the share of 
the production or profit paid to the owner, 
a share of the product or proceeds there- 
from reserved to the owner for permit- 
ting another to iise the property; the 
share of the produce reserved to the 
owner for permitting another to exploit 
and use the property; a share of the pro- 
fit, reserved by the owner for permitting 
another to use the property; the amount 
reserved or the rental to be paid to the 
original owner of the whole estate.” 

In the Shorter Oxford English Dic- 
tionary, Volume n, at page 1761, royalty 
is stated to mean; — 

"A payment made to the landowner by 
the lessee of a mine in return for the 
privilege of working it. A sum paid to 
the proprietor of a patented invention 
for the use of it. A payment made to 
an author, editor, or composer for each 
copy of a book, piece of music, etc., sold 
by the publisher, or for the representa- 
tion of a play.” 
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21. The subject of royalty has been 
dealt with exhaustively in Words and 
Phrases (Permanent Edition! Volume 37A 
at page 600, where it is stated as foUows:- 
"A royalty is an interest in real estate 
entitling the royalty-owner to a share in 
the pr^uction of oil, gas or other mine- 
rals therefrom — 

A royalty proper is a share of the pro- 
duct of profits reserved by the owner for 
permitting another to use or develop his 
property, and both in theory and in prac- 
tice pre-supposes a lease or production 
under a lease in order to obtain, that pro- 
fit. 

Defined as portion reserved to owner 
of minerals after another brings the 

mineral to the surface. 

The word “royalty” as used in con- 
tract whereby plaintiff sold mineral inte- 
rest for a cash consideration and an un- 
divided interest In profits, if any, to be 
derived from sale of or from royalty re- 
ceived under the lease, would be con- 
strued as referring to the mineral inte- 
rest itselt 

The word "royalty” as originally con- 
ceived was portion of mineral extracted 
or payment for privilege of extracting 
minerals, or for use of a mine or of land 
for that purpose and embodies basic idea 
of payment for use of mine or of premi- 
ses with acquisition of title to severed 
mineral as inddentaL 
The word “royalty” as used In mining 
and oil operations, means a share of pro- 
duce or profits pdd to owner of land for 
granted privilege of producing minerals 
herefrom and excludes the concept of 
lee-simple title to minerals in place. 

It is common knowledge that the word 
“royalty” is frequently used to denote 
an interest in mineral rights (Melton v. 
Sheed). The words “bonus", “Rental” and 
"rovaltv” used in connection with oil and 
gas leases are to be construed in the 
ordinary and popular sense; “bonus” 
meaning the cash consideration paid or 
agreed to be paid for the execution of 
the lease, "rental” being the considera- 
tion for the delaying drilling operations, 
and "royalty” being z share of the pro- 
duct or proceeds therefrom reserved to 
the owner for permitting another to iise 
the property. 

The word "royalty” originated in Eng- 
land where It was used to designate the 
share in production reserved by the 
Crown from those to whom the right to 
work mines and quarries was granted. 
Such is its proper use today in mineral 
contracts. It is the price paid for the 
privilege of exercising the right to ex- 
plore. If that right is granted by lease- 
contract it is the whole or part of the 
conrideration for the lease. If that sight 
Is granted or reserved bv a sale, it la 
the consideration in part or whole of 


sale. Royalty in itself cannot be used 
to designate the fundamental right 
wttich is being dealt vnth but only to 
^dicate the percentage, the price, the 
rent, the consideration attached to or 
proceeding out of the right or that may 
proceed from it during its existence. The 
royalty depends upon the continued exis- 
tence of the right to which it is an ap- 
pendage. It cannot have a life of its own 
any more than could interest exist apart 
from the note or debt to which it is at- 
tached. If a party to a contract sells 
royalty under an existent lease, he is 
selling a part or the whole of 1^ rent 
due from the lease upon which his royal- 
ty depends. If he sells royalty under 
an existing servitude, he is selling a part 
of the produce to issue from the use of 
that servitude and the royalty sale is 
dependent upon the life and use of the 
servitude. If a land-owner sells royalty 
he is selling the proceeds that may issue 
from his right to explore for minerals on 
his own land, which is an Inherent part 
of his ownership of the land. If the 
land-owner sells his land and the right 
to explore inherent in the land and re- 
serves royalty, he is reserving a share 
In the anticipated production to result if 
Sind when successful exploration ensues 
upon the land sold in full ownership. 

The legal nature of royalty must be 
grounded upon the contract in which it 
appears. If it be used within the under- 
standing of the parties to indicate a sale 
or reservation of the right to extract 
oil and gas. then it is a servitude by 
whatever name it may be called, and the 
established rules connected with this type 
of servitude apply. If it is used in 
a lease-contract to indicate a proportion- 
ate share of the production going to the 
land-owner or to the lessor of a serri- 
tude or to his lessee, the law of lease 
and sub-lease will be applied. If the 
word is used in the contract to indicate 
a passive interest in possible production, 
without the leasing or production privi- 
lege usually inherent in the right, then 
a new and as yet uninterpreted situation 
appears, upon which the Court has not 
declared itself fully.” 

22. From all this it Is abundantly clear 
that the word 'royalty' has a well-recog- 
tu^ and defin^ meaning. As used in 
Mineral and Oil Operations it means 
share of produce or profit paid to the 
owner of the land for granted privilege 
of producing minerals therefrom and ex- 
cludes the concept of fee-simple title to 
minerals in place. In Words and Phrases 
(Permanent Edition), Volume 37A at page 
WO, _ royalty as originally conceived was 
portion of mineral extracted or payment 
for privilege of extracting minerals, or 
for use of a mine or of land for that 
purpose and embodies basic idea of paV" 
ment for use of mina or of premises with 
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acquisition of title to severed mineral as 
incidental 

23. Here we may advert to some of 
the Indian decisions, where the word 
'royalty’ has come up for interpretation. 

24. In AIR 1956 Raj 161, Wanchoo, 
C. J., (as he then was) while delivering 
the judgment of the Division Bench ob- 
served: — 

"Royalty is inter alia, a charge by the 
owner of minerals from those to whom 
he gives the concession to remove them, 
and the charge is on production, the rate 
being fixed according to weight — 

25. This was a case under the Rajas- 
than Minor Minerals Concession Rules 
1955. This meaning was accepted by 
another Division Bench of that Court in 
Sethi Marble Stone Industries v. State of 
Rajasthan, AIR 1958 Raj 140 and royalty 
was stated to mean a payment made to 
the owner for the right to exploit his 
property and it was observed : — 

"It is, therefore, indisputable that it 
would be open to the State as being the 
owner of the minerals to charge a royal- 
ty whether directly by itself or through 
a contractor. It further seems to us 
that a royalty may be charged as so much 
per weight or on the value of the pro- 
duce.” 

26. It was held that Rajasthan State 
could charge royalty at the rates fixed 
by it. In AIR 1960 Madh Pra 129, after 
referring to the Wharton’s Law Lexicon, 
which was relied upon in the t%vo Rajas- 
than cases referred to above, it was ob- 
served: — 

"It. therefore, appears that royalties 
are payments which the Government may 
demand for the appropriation of mine- 
rals. timber or other property belonging 
to the Government. Two important 
features of royalty have to be noticed: 
they are, that the payment made for the 
pri'^ege of removing the articles is in 
proportion to the quantity removed, and 
the basis of the payment is an agree- 
ment.” 

On this basis it was held that a compul- 
sory levy by the Government on all 
liquor contractors irrespective of the 
fact whether they availed of the privi- 
lege of removing fuel from the protec- 
ted forest or not, would amount to a 
'tax’ or a 'cess’ which can only be im- 
posed under the authority of law as pro- 
vided in Article 265 of the Constitution. 

27. The validity of imposition of 
royalty under the Bihar Minor Minerals 
Concession Rules, 1964, recently came up 
for consideration before a Division Bench 
of Patna High Court in Laddu Mai v. 
State of Bihar, AIR 1965 Pat 491. While 
dealing with the question whether royal- 
ty is a tax or a fee. Mohapatra, J.. brief- 
ly referred to the nature of the demand 
for royalty in these words: 


(Gurdev Singh J.) Pnnj. 87 

_ "Royalty is used in secondary sense to 
signify that part of the reddendum which 
is variable and depends upon the quan- 
tity of minerals taken out. It is a pay- 
ment made to the land-owner by the 
lessee of the mine in return of the privi- 
lege of working it. It is different from 
rent and is a kind of levy in proportion 
to the minerals worked. Though its 
origin was riveted in the concept of 
royal prerogative and sovereignty, in the 
present context of things, it is an impost- 
by the Government” 

28. Obviously, in characterizing royal- 
ty as "impost by the Government”, the 
learned Judge was referring to the de- 
mand for royalty payable to the Govern- 
ment under the Bihar Minor Minerals 
Concession Rules, 1964. This observation 
cannot be taken to apply to royalty pay- 
able to a person other than the Govern- 
ment in whom the minor mineral rights 
may vest. It is on this assumption that 
royalty was an imposition by the Govern- 
ment that the learned Judge proceeded 
on to consider whether it was a fee or 
tax. and held that it was not a fee as 
distinguished from a tax. In coming to 
that conclusion it was pointed out that 
the royalty demanded was not for ser- 
vices accepted by individuals willingly 
or unwillingly, and the amounts reco- 
vered as royalty were merged in the 
general revenue of the State to be spent 
for general public purposes. 

29. In Ajit Kumar Gurey v. State of 
Bengal, (Civil Rule No. 433-W of 1963 
and connected petitions), decided on 8th 
July. 1964, by the Calcutta High Coui^ 
Durga Das Basu, J., dealt with the vali- 
dity of the demand for royalty made 
under the West Bengal Minor Minerals 
Rules. 1959. The decision of that case 
depended upon the determination of the 
question whether royalty is a tax or an 
impost within the meaning of Article 265 
read \vith Article 366 (28) of the Consti- 
tution. Without adverting to the real 
meaning or particular nature of the pay- 
ment demanded on account of royalty, 
the learned Judge held that it was a tax 
or an impost. After referring to the 
Articles 265 and 366 (28) of the Consti- 
tution, his Lordship observed: — 

"I have no doubt that the royalty 
which is recoverable from the lessee of a 
mining lease, under Rule 17 (1) (i) of the 
Rules, before me is an impost, compulso- 
rily leviable by the State Government on 
all persons liable to obtain a mining 
lease with respect to minor minerals and 
would, accordingly, come within the 
meaning of a 'tax’, under Article 265. 
The question is whether the Act has 
authorised this imposition specifically. 
The answer, is clearly in the negative. 
For Section 9, which authorises the im- 
position of a royalty from the holder of 
a mining lease, does not extend to mm- 
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ing relating to minor minerals, by reason 
of Section 14. 

Section 15 (1) which empowers the 
State Government to make niles, 'for 
regulating the grant of prospecting licen- 
ce, and mining leases in respect of minor 
minerals, says nothing about the Imposi- 
tion of roysdty and there is nothing 
in the Act which provides that the hol- 
der of a mining lease shall be liaUe to 
pay a royalty. Without more, it must 
be held that Rule 17 (1) (i) together wth 
Schedule I is not only ultra vires because 
of want of statutory authority but also 
unconstitutional on account of contraven- 
tion of Artide 265 and the petitioners 
are not liable to pay it, so long as valid 
legislative authority for the imposition is 
not available to the State Government.” 

30. Rule 17 (1) (i) to which reference 
is made by Basu, J., provides: 

"Every mining lease shall include and 
be subject to the following conditions: — 
"The lessee shall pay royalty on all 
min erals despatched from the leased area 
at such rate as may be fixed by the State 
Government within the limits given In 
Sdiedule L" 

31. The peculiar nature of royalty, as 
dlst^guished from other demands made 
by the Government, was not noticed In 
that case, and there is no indication in 
the judgment whether the demand for 
royalty, with which Basu, J.. was deal- 
ing, was in respect of minor minerals vest- 
ing in the Government or in persons other 
than the Government. In coming to the 
conclusion that it was a tax. the learned 
Judge was mainly influenced by the fact 
that royalty was payable to the Govern- 
ment by all persons obtaining mining 
leases with respect to minor minerals and 
Section 15 (1) of the Mines and Minerals 
(Regulation and Development) Act, 1957, 
did not specifically empower the State 
Government to impose royalty. 

25. Though a Division Bench of the 
Patna High Coiu^ had also come to the 
conclusion that the imposition of royal- 
ty by the State Government concerned 
under the Bihar Minor Minerals Conces- 
sion Rxdes, 1964, was a tax and not fee, 
it. however, held that the impodtion was 
valid and did not ofiend against the pro- 
visions of Article 265 of the Constitution 
or Section 15 of the Mines and Minerals 
(Regulation and Development) Act, 1957, 

33. The petitioner’s learned Counsel 
has vehemently argued before us that 
though the Patna .’High Coimt was right 
In holding that royalty demanded was 
in pith and substance a tax, its deddon 
with regard to the validity of the de- 
mand is open to challenge, and the rule 
laid down by Basu, J., in the unreported 
decision In Civil Rule No. 433-W of 1963 
and connected Petns. D/- &-7-1964 (Cal) 


(supra) is correct and should commend 
itself to this Coxuri. 

34. In order to appredate the various 
contentions raised before us and for pro- 
per decision thereon, it is necessary to 
refer to the relevant provisions of the 
Punjab Minor Miner^ (lancession Rules, 
J964. These rules, as their Preamble 
shows, were admittedly framed by the 
State Government in exerdse of the 
powers conferred on it under sub-section 
(1) of Section 15 of the Mines and Mine- 
rals (Regulation and Development) Act, 
1957. The Parliament while enacting the 
Act In exerdse of the powers vesting in 
It under item 54 of the Urdon List in 
the Seventh Schedule of the Constitu- 
tion, however, considered it expedient to 
leave the grant of prospecting licences 
and mining leases in respect of minor 
minerals to the State Governments. Ac- 
cordingly, Section 14 of the Act provides: 

"The provisions of Sections 4 to 13 
(induslve) shall not apply to prospecting 
licences and mining leases in respect of 
minor minerals.” 

35. Having thus exduded the minor 
minerals from the operation of Sections 4 
to 13 of the Act, by Section 15 (repro- 
duced earlier), the Parliament authorized 
the State Governments to make rules 
for regulating the grant of prospecting 
licences and mining leases in respect of 
minor minerals and for purposes connect- 
ed therewith, and specifically laid down 
that until such rules were framed by the 
State Government, the niles immediate- 
ly in force before the commencement of 
tile Act would continue in force. 

36. It is in exerdse of this power 
that the Punjab Minor Minerals Conces- 
sion Rules. 1964, have been framed re- 
pealing the Punjab Minor Minerals 
Rules. 1934. and all correspond!^ r^es 
that bad hitherto been in force. 

37. Under these Rules, In clause (g) 
of Rule 2, "Mining lease" is defined to 
mean: — 

"A lease to mine, quarry, bore, dig and 
search for win. work and carry away any 
minor mineral specified therein." 

38. Oause (i) in the same rule defines 
"short term permit" as meaning "a per- 
mit granted by the Director to extract a 
certain quanti^ of mineral for the period 
specified in the permit.” 

39. The provisions with regard to the 
grant of mining leases, contracts, and 
short term permits in respect of minor 
minerals are contained in Chapters H 
and in of these rules. Chapter 11, which 
bears the heading "Grant of mining 
leases/contracts/short term permits in 
respect of land in which the minerals 
vest in the Government”, contains detail- 
ed procedure for maldrig applications for 
such grants, the manner hi which those 



I9G9 Shantr Saroop Sharma v 

applications are to be dealt with, the 
terms and conditions on which the leases 
and permits are to be granted and the 
obligations and rights of the persons to 
whom the grants are made. All these 
provisions from Rule 5 to Ride 33, how- 
ever, apply only to permits, contracts and 
mining leases in respect of lands in which 
minor mineral rights vest in the Gov- 
ernment, 

40. Chapter HI bears the heading 
"Grant of mineral concessions in respect 
of minor minerals in respect of the land 
in which minor minerals vest in a per- 
son other than the Government”. Rule 
34 with which this chapter opens is in 
these words; — 

"34. Applicability of this Chapter. The 
provisions of this chapter shall only ap- 
ply to the grant of mining lease in res- 
pect of the land in which the minor 
minerals vest exclusively in a person 
other than the Government.” 

41. Though the mining leases under 
this Chapter are to be granted by the 
person in whom the minor minerals vest, 
provision has been made in Rules 35 to 
45 occurring in this Chapter prescribing 
certain conditions to which every mining 
lease shall be subject. To enable the 
Government to keep itself informed of 
the mining operations in such private 
property in which the minor minerals 
do not vest in the Government, the Rules 
make provisions for submission of 
certain retmms, statements and copies 
of leases to the Government. Rule 45, 
with which this Chapter III concludes 
provides penalty by way of imprison- 
ment and fine for failure of the lessee to 
furnish documents, information and re- 
tiuns called for by the Government. 
Sub-rule (2) thereof then lays down; — 

45 (2) "If any person grants or trans- 
fers or obtains a mining lease or any 
right, title or interest therein in con- 
travention of any of the provisions 
of this Chapter, he shall be punishable 
with imprisonment which may extend to 
six months or with fine which may ex- 
tend to one thousand rupees or with 
both.” 

42. Rule 53 authorises the Govern- 
ment to recover any rent, royalty, fee, con- 
tract money or other sum due to it under 
these Rides as arrears of land revenue. 
Rule 54 prohibits the niining operations 
in any area except under and in accord- 
ance with the terms and conditions of the 
mining lease, contract or permit grant- 
ed under these rules and contravention 
thereof is made punishable. 

43. The provisions regarding royalty 
are contained in Rules 20 and 21 of the 
Punjab Minor Mineral Concession Rides, 
1964, Ride 20, which applies only to the 
mining leases granted before the com- 
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mencement of these rules, is in these 

words; — 

"20. Royalties in respect of mining 
leases. — 

(1) The holder of a mining lease grant- 
ed before the commencement of these 
rules, shall, notwithstanding anything 
contained in the instrument of lease or 
in any law in force at such commence- 
ment, pay xoy^ty in respect of any 
mineral removed by him from the leased 
area after such commencement, at the 
rates for the time being specified in the 
First Schedule in respect of that minor 
mineral. 

(2) The Government may, by notifica- 
tion in the Official Gazette, amend the 
First and Third Schedules so as to en- 
hance or reduce the rate at which the 
royalty shall be payable in respect of 
any minor mineral with effect from such 
date as may be specified in the notifica- 
tion, either in respect of the whole State 
or any specified area; 

Provided that the rate of royalty in 
respect of any minor mineral shall not 
be revised more than once during any 
period of four years.” 

44. Rule 21 lays down the conditions 
on which mining leases are to be grant- 
ed. Since this rule occurs in Chapter II 
relating to mining leases, contracts or 
short term permits in respect of land in 
which the minerals vest in the Government, 
the conditions laid down in R. 21 apply to 
mining leases in respect of land in which 
the minor minerals vest in the Govern- 
ment. Clause (i) of sub-rule (1) of R. 21 
is reproduced below: 

"21(1). Conditions of mining lease. — 
Every mining lease shall be subject to 
the following conditions; — 

(i) (a) The lessee shall pay royalty on 
minor minerals despatched from the 
leased area at the rate specified in the 
First Schedule; 

Provided that the lessee shall pay 
royalty at such revised rates as may be 
notified from time to time. 

(b) For calculating the royalty the 
lessee shall submit half-yearly returns 
for periods ending 30th September, and 
31st March, in Form 'G’. 

(ii) The lessee shall pay for the sur- 
face area occupied by him at such rates 
not exceeding land revenue, water char- 
ges and cesses assessable on the land as 
may be fixed by the Government and 
specified in the lease deed. 

(iii) The lessee shall also pay for every 
year, such yearly dead rent within the 
limits specified in Second Schedule as 
may be fixed by the Government and if 
the lease permits the working of more 
than one minor mineral in the same area 
the Government may charge separate 
dead rent in respect of each minor mine- 
ral: 
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Provided that the mining of one minor 
mineral does not involve the mining of 
another minor mineral: 

Provided further that the lessee shall 
be liable to pay the dead rent or royalty 
in respect of each minor mineral which- 
ever is higher in amount but not both.” 

45. From Buies 20 and 21 set out 
above, it will be evident that the pay- 
ment of the royalty to the Government 
for removing a minor mineral is made a 
condition of a mining lease and the royal- 
ty is to be paid by the lessee or the hol- 
der of the mining lease in respect of any 
minor mineral removed by him from the 
land leased out to him at the rate speci- 
fied in the First Schedule to the Rules, 
which can be revised by the Government 
under the provisions of sub-rule (2) of 
Buie 20 from time to time. It is thus 
not a charge or impost on the occupier 
of the land but consideration payable by 
a holder of nuning lease from the Gov- 
ernment for the privUege of extracting 
minor minerals from the land leased out 
to him. It may further be noticed that 
the amount demanded as royalty does 
not become payable merely for the grant 
of priT^ege of extracting minor minerab 
but on actual extraction or taking out 
sudi minerals. Thb b evident from the 
wording of Buie 20 itself as it says that 
the royalty is to be paid "in respect of 
any mineral removed by him (holder of 
a xniiung lease) from the lease area.” 
The matter becomes further clear on 
reference to the First Schedule to the 
Rules, wherein the rates of royalty pay- 
able on various minor minerab are stated 
in terms of Quality extracted. Under 
Item 5 of thb Schedule, royalty payable 
on brick-earth b Rs. 0.25 Np. per tonne 
or Rs. 0.35 Np. per cubic meter. -From 
thb it b abundantly clear that royalty 
under these rules b levied on the minor 
minerab extracted by the holder of a 
mining lease. So. if a person b merely 
in occupation of land which contains 
minor minerab. he b not liable to pay 
any royalty, but it b only when he holds 
a mirung lease and by virtue of that 
extracb one or mare minor minerab 
that he b called upon to pay royalty to 
the Government where the lease b in 
respect of the land in which minor mine- 
rab vest in the Government Royalty 
thus has ib basb In the contract between 
the grantor and the holder of a mining 
lease, and it b not a compubory charge 
for holding such lease but payment to 
the owner of the minerab for the privi- 
lege of extracting the minor minerab 
computed on the basb of the quantity 
actually extracted and removed from the 
leased area. Accordingly royalty b not 
of the same nature as a tax or a fee. It 
b true that it b not a fee as it b not 
payment for the services rendered, but 
U we exclude it from that category, it 


does not follow that It must be classed 
as tax. It b in essence the consideration 
Which the owner of a property may re- 
ceive from those whom he allows the 
use of hb property or entnisb hb pro- 
perty for exploitation of the mineral re- 
sources contained therein. In that view 
of the matter. It b more aMn to rent or 
compensation payable to an owner by 
the occupier or lessee of land for lb use 
or exploitation of the resources contain- 
ed therein. Merely because the provi- 
sion with regard to royalty b made by 
virtue of the rules relating to the regu- 
btlon of the mining leases and a uniform 
rate b prescribed. It does not follow that 
It b a compubory exaction in the nature 
of tax or Impost 

46. The Punjab Minor Mineral Con- 
cession Rules. 1964. also make provision 
for grant of mineral concessions in res- 
pect of minor minerab found in the lands 
in which the minor minerab vest In per- 
sons other than the Government These 
provisions are contained in Rules 34 to 
45 of Chapter III. Rule 34, with whidi 
thb Chapter opens, clearly provides that 
thb chapter shall apply only to grant of 
mining leases In respect of the l^d in 
which the minor minerab vest exclusive- 
ly in a person other than the Govern^ 
ment Rule 37 lays down the conditioni 
for such mining leases. The relevant 
clauses of thb Hula may be reproduce 
below;— 

”37. Conditions of mixfing lease. — 
Every mining lease shall be aubject to 
the following conditions:— 

(i) The provisions of Rules 15, 18 (3), 
20. clauses (i) to (xv), (xvii) and frvlil) 
of Rule 21 (1) and 21 (2) shall apply to 
such leases with the modification that 
the word "Government’’ occurring in 
clauses (li) to (iv) and (xviii) of sub- 
rule (1) of Rule 21 shall be substituted 
by the word "lessor”. 



(iv) if the lessee makes any default In 
payment of royalty as required by Rule 
21 ( 1 ) (i) or commib a breach of any of 
the conditions of the lease, the lessor 
shall give notice to the lessee requiring 
him to pay the royalty or remedy the 
breach, as the case may be. within thir^ 
days from the date of receipt of ' the 
notice and if the royalty b not paid or 
the breach b not remedied within such 
period the lessor without preju^ce to 
any proceeding that may be taken against 
the lessee, determine the lease 

47. By virtue of clause (i) of thb Rule 
the provisions with regard to the royalty 
contained in Rule 20 and Rule 21, to 
which reference has been made earlier, 
have been made applicable to mining 
leases granted by persons other than the 
Government It will be noticed that 
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the royalty in respect of sudh mining 
leases for extracting minor minerals has 
to be paid not to the Government, but 
to the person granting the lease in whom 
the minor minerals vest. It thus cannot 
be said that so far such leases are con- 
cerned, there is any charge or impost 
levied by the Government. All that the 
Government has done by framing Rules 
contained in Chapter III is to lay down 
certain statutory conditions for the grant 
of mining leases, to provide for the pay- 
ment of Royalty to persons in whom such 
minor minerals vest and to fix a uniform 
rate for such payments. Obviously, it is 
not a compulsory levy by the Govern- 
ment as it is based on a condition in the 
mining lease. 

48. In fact, in the course of argu- 
ments before us, the Advocates-Geneml 
of both the States have stated that the 
royalty demanded was only in respect 
of lands in which the minor minerals 
vest in the Government and not for land 
in which the minor minerals vest in per- 
sons other than the Government, ^en 
in the various notices demanding such 
royalW it is made clear that the royalty 
Is being charged for minor minerals ex- 
tracted from the lands in which such 
minor minerals vest in the Government. 
It is true that the petitioners have denied 
that the Government has any minor 
mineral rights in the land on which they 
have set up brick-kilns, but the fact re- 
mains that the demand for royalty, by 
which the petitioners feel aggrieved, is 
made only in reject of the minor mine- 
rals which vest in the Government Most 
of the contentions raised on behalf of 
the petitioners are based on the assump- 
tion that royalty is tax and not a fee 
forgetting that all payments due to the 
Government cannot be classed under 
these two heads, and there may be quite 
a number of demands and pa^Tnents due 
to the Government, which are of an 
entirely different character. For example, 
rents payable to the Government in res- 
pect of leases of its property can neither 
be classed as tax nor fee. Royalty is 
more akin to rent. As has been observ- 
ed earlier, it is charge made by the 
owner of minerals for granting the pri- 
vilege of extracting minerals. The dis- 
tinction betv'een a tax and other charges 
has been stated by Hugh Dalton in his 
Public Finance, 4th Edition (1957) thus:- 
"A tax is a compulsory charge imposed 
by a public authority and, as Taussig puts 
it. 'The essence of a tax, as distinguish- 
ed from other charges by Government is 
the absence of a direct quid pro quo be- 
tween the tax-payer and the public au- 
thority.' We have, on the other hand, 
as an important source of public income, 
the prices charged by a public authority 
for specific services and commodities 
supplied by it including the prices charg- 
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ed for the use of public property. Gene- 
rally speaking, these prices are paid 
voluntarily by private persons, who enter 
into contracts, express or implied, with 
public authorities, whereas taxes are 
paid compulsorily.” 

49. The matter has been discussed in 
greater detail by Taussig in his Princi- 
ples of Economics, 4tii Edition, VoL II 
(1939) page 139, wherein dealing with 
royalty he states as follows: — 

"The owner of a mine when he leases 
it to another for working usually gets as 
royalty a fixed payment of so much per 
ton. Royalties naturally vary with the 
quality of the minerals and the ease of 
their extraction. They are a rough-and- 
ready way of carving out the economic 
rent They are not necessarily in the nature 
of rent; for where a mine has been found 
by "prospecting”, vdth all the risk of 
possible failure, the payment may stand 
for no real surplus. But where royal- 
ties are paid in well-explored countries 
on minerals whose quality and value are 
reasonably well kno\vn, they are simply 
rent. Such seems to be the case with 
the royalties on English coal mines. 

It is argued by some distinguished eco- 
nomists that a royalty is in any case 
different from rent; or rather that there 
is on every mine some sort of payment 
to the owner some revenue for him, and 
that even the poorest mine will yield a 
return in the nature of a royalty. The 
better mines yield in addition a true rent 
disguised as a further or ampler royalty 
payment. The ground for this distinction 
is that a mine contains a fixed store, and 
that the owner will not consent to its 
partial exhaustion imless he receives 
some recompense.” 

50. Compulsion in the payment of 
royalty arises out of the conditions of 
min ing leases and is because of the con- 
tract between the grantor of the lease 
and the lessee, though a condition of 
payment of royalty is prescribed by the 
rules framed by the State to regulate 
the grant of mining leases. Because of 
this compulsion only, royalty cannot be 
termed as a tax. While considering the 
distinction between a 'fee' and a 'tax’ in 
Commissioner, Hindu Religious Endow- 
ments, Madras v. Sri Lakshmindra Thir- 
tha Swamiar of Sri Shirur Mutt, AIR 
1954 SC 382, B. K. Mukherjea, J., ob- 
served: — 

"We think that a careful exmnination 
will reveal that the element of compul- 
sion or coerciveness is present in all 
kinds of imposition, though in different 
degrees and that it is not totally absent 
in fees. This, therefore, cannot be made 
the sole or even a material criterion for 
distinguishing a tax from fees," 

51. Proceeding further bis Lordship 
said: — 
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‘The distinction between a tax and a 
fee lies primarily in the fact tliat a tax 
Is levied as a part of a common burden, 
while a fee is a payment for a spedal 
benefit or privilege. Fees confer a ape- 
rial capacity, although the spedal ad- 
vantage. as for example, in the case of 
registration fees for documents or mar- 
riage licences, is secondary to the pri- 
mary motive of regulation in the public 
interest, vide, Findlay Shirras on 'Sdence 
of Public Finance*, Volume 1, page 20i 
Public interest seems to be at the basis 
of all impositions, but in a fee it is 
some spedal benefit which the individual 
receives. As Seligman says, it is the 
spedal benefit accruing to the individual 
whidh is the reason for payment in the 
case of fees; in the case of a tax, the 
particular advantage if it exists at all is 
an inddental result of State action, vide 
Seligman’s Essays on Taxation, p. 408.’* 

52. In Sri Jagannath Ramanuj Dass v. 
State of Orissa, AIB 1954 SC 400, advert- 
ing again to this matter, B JC. Mukher- 
jea, J., observed;— 

"A tax is undoubtedly In the nature of 
a compulsory exaction of money by a 
public authority for public purposes, the 
payment of which is enforced by law. 
But the essential thing in a tax is that 
the Imposition is made for public purpo 
ses to meet the general expenses of the 
State without r^erence to any spedal 
benefit to be conferred upon the payers 
of the tax The taxes collected are all 
merged in the general revenue of the 
State to be applied for general public 
purposes. Thus, tax is a common burden 
and the only return which the tax-payer 
gets is the partidpatlon In the common 
b^efits of the State. Fees, on the other 
hand, are payments primarily in the 
public interest but for some spedal ser- 
vice rendered or some special work done 
for the benefit of those from whom pay- 
ments are deznanded.” 

53. In Hlnglr-Bampur Coal Co, Ltd. 
V. The State of Orissa, AHi 2SSI SC 459, 
Gaiendragadkar. J., (as he then was) 
while conridering distinction between 
fa^, fee and cess, and noticing that there 
is dement of qdd pro quo between 
tax payer and the public authority in 
case of fee; said:— 

‘Tt Is true that when the Legislature 
levies a fee for rendering specific servi- 
ces to a specified area or to a specified 
dass of persons or trade or busness, in 
the last analsrsis such services may in- 
directly form part of services to the pub- 
lic in general. If the special service ren- 
dered is distinctly and p rimari ly meant 
for the benefit of a spedfled clag or area 
the fact that in benefiting the specified 
class Or area the State as a whole may 
ultimately and Indirectly be benefited 
would not detract fro m the 


the levy as fee. Where, however, the 
spdnfic service is indistinguishable from 
public service, and in essence is directly 
a part of it, different considerations may 
arise. In such a case it is necessary to 
enquire what is the primary object of 
the levy and the essential purpose which 
it is intended to achieve. Its primary 
object and the essential purpose must be 
distinguished from its ultimate or Inci- 
dental results or consequences. That is 
the true test in determining the charac- 
ter of the levy.” 

54. Applying this test to the royalty 
demanded under the Pimjab Rules, I am 
of the opinion, that it cannot be classed 
as a ‘tax’. Though the rates for royal- 
ty are prescribed by Rules and payment 
of royalty is made a condition of the 
mining leases, the basis for the demand 
is still the contract or agreement of 
lease between the parties: royalty for all 
mining leases is not to be paid to the 
Government as such but to tte person in 
whom the minor mi n e r al rights vest: the 
payment is to the owner of the minor 
minerals for the grant of privilege to 
extract minor minerals, the liability 
being that of the person to whom such 
privilege is granted and computed on the 
actual quantity of the mineral extracted. 
All these characteristics of the impugned 
demand, in my opinion, clearly take it 
exit cf the category of 'tax’ or 'impost* 
and thus not hit by Article 26S of the 
Constitution. The petitioner^ contention 
that the royalty was nothing but a tax 
as it goes to the general revenues of the 
State is without any basis, as a copy of 
the memorandum addressed by the Block 
Development and Panchayat Officer, 
.Virka to some brick-kiin owners, a copy 
of wbl^ forms Annexure R-S to Civil 
Writ 443 of 1967 clearly states that the 
royalty is to be credited to the head: 

"XXXIX — Industries — Miscellane- 
ous — Other items — Receipts from 
minor minerals." 

55. Royalty due fo the Govemmenf, 
no doubt, can be recovered as arrears of 
land revenue under Rule 53 of the Pun- 
jab Rules, but that does not suffice to 
give it the character of a tax as under 
that rrda even contract money, fees and 
other sians due to the Government under 
these Rxiles can be recovered In the 
same manner. It may be pointed out 
that this Rule 53 does not apply to royal- 
ty due to persons other than the Govern- 
ment. and in case of default of payment 
of such royalty the grantor of the min- 
ing lease is left to pursue the ordlaary 
remedy though under the conditions of 
sudi lease specified In dause (iv) of 
Rule 37 he has also the right to deter- 
mine the lease after the requisite notice, 

56. 'The pecul^ nature of royalty 
and the distinction between it ana the 
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tax that I have pointed out above does 
not seem to have been brought to the 
notice of the learned Judge either in 
AIK 1965 Pat 491 or in the unreported 
decision of Basu, J., in Civil Rule No. 
433-W of 1963 and connected Petns. D/- 
8-7-1964 (Cal) (supra), and it is because 
of this basic diff erence between royalty 
and tax that I am not inclined to accept 
the dictum that what is being charged 
by way of royalty on minor minerals is 
a tax, and in exercise of its rrde-making 
power tmder Section 15 of the Mines 
and Minerals (Regulation and Develop- 
ment) Act, 1957, the State Government 
has no authority to levy it. Here the 
cases cited on behalf of the petitioners, 
in which some levies were hdd to be 
taxes, may be noticed, 

57. The latest is the decision of thmr 
Lordships of the Supreme Court in Brij 
Mohan Nayyar v. State of U. P., Civil Ap- 
peal No. 867 of 1964, D/- 20-3-1967 (SC). 
In that case, the export duty levied by 
the Government of Uttar Pradesh on 
molasses exported to Pxmjab was held to 
be without authority, as no provision in 
any statute empowering such levy could 
be cited on behalf of the State. In Mrs, 
K. K. Wadhwani v. State of Rajasthan, 
AIR 1958 Raj 138 toll levied by Govern- 
ment on passing and re-passing of motor 
vehicles over a bridge was held to be a 
tax or impost without authority. The 
real basis on which that demand for toll 
was struck down was that it was not 
authorized imder Section 20 of the Ra- 
jasthan Motor Vehicles Taxation Act, and 
even the proposal to levy it did not seem 
to have been squarely laid before His 
Highness the Nawab of Tonk, who was 
then the sovereign authority. 

58. In Anand Kumar Bindal v. Em- 
ployees’ State Insmance Corporation, 
AIR 1957 AH 136. special contribution 
payable by an employer rmder Chapter 
V-A of the Employees’ State Insurance 
Act was considered to be a tax on the 
grotmd that it was a compulsory exaction 
recoverable in the event of non-payment 
as arrears of land revenue, levied by 
public authority for public purposes and 
was not payment for services rendered. 
In Lower Mainland Dairy Products Sales 
Adjustment Committee v. Crystal Dairy 
Ltd., 1933 AC 168 payments made to the 
Adjustment Committee by the farmers 
s elling fluid milk, which were to be ap- 
portioned by the Committee among the 
farmers who had sold milk products. 
Were held to be indirect taxes. All these 
cases are clearly distinguishable, and the 
only rule that emerges from these deci- 
sions is that no tax can be levied without 
the authority of law, the very principle 
which is embodied in Article 265 of the 
Constitution, 

59. In view of my opinion that royal- 
ty payable under the Punjab Minor 
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Minerals Concession Rules, 1964, is not 
a tax, the argument raised on behalf of 
the respondents that the State Govern- 
ment had no power to levy the tax in 
exercise of its nile-making powers under 
Section 15 of the Act does not arise, I 
would, however, like to notice the argu- 
ments that have been advanced with re- 
gard to the competency of the State 
legislature to levy such royalty. On be- 
half of the petitioners, it has been con- 
tended that the levy is contrary to the 
provisions of Article 265 read \vith Arti- 
cle 366 of the Constitution as there can 
be no taxation without the authority of 
law, that a tax cannot be imposed by a 
rule-making authority or by the execu- 
tive that the power to tax is a legisla- 
tive function, and it cannot be delegated 
to a subordinate authority, that power to 
make niles to regulate a certain matter 
does not include power to levy tax, and 
that, in any case, since the Act under 
which power has been conferred on the 
State to make niles does not contain 
any guiding factor for the impost, the 
demand for royalty is not valid. Arti- 
cle 265 of the Constitution of In^a pro- 
vides; — 

"No tax shall be levied or collected 
except by authority of law.” 

60. In Article 366 (Definitions) "taxa- 
tion” is defined as including; — 

"The imposition of any tax or impost, 
whether general or local or special.” 

61. The word "impost” has not been 
defined in the Constitution, but its ac- 
cepted meaning is a compulsory levy. 
Thus, it cannot be diluted that a tax or 
an impost can be levied or collected only 
by the authority of law. In P, J. Joseph 
V. Assistant Excise Commissioner, AIR 
1953 Trav-Co 146, it has been held that 
law in the context in which it is used in 
Article 265 of the Constitution means an 
act of the Legislature and cannot com- 
prise an executive order or a rule with- 
out express statutory authority. This 
dedsion was affirmed by their lordships 
of the Supreme Comri in appeal in State 
of Kerala v, P, J. Joseph, AIR 1958 SC 
296, where it was observed that an impost 
by an executive order which had no 
authorilw of law to support it was an 
illegal imposition. In that case, where 
In pursuance of ah endorsement made by 
the Government on the reference made 
to it by the Board of Revenue, the exdse 
authorities demanded an additional pay- 
ment of a commission of 20 per cent on 
the sale of liquor from a licensee to whom 
the licences in question had already been 
granted under the Cochin Abkari Act, 
and the rules framed thereunder in force 
on the date of the issue of those licence 
on his paying the aimual fee prescribed. 

It was held that the imposition of a 
ther duty imder Section 17 read with 
Section 18 on the licence for sale obvious- 
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ly amounted to an amendment of the 
provisions of Rule 7 and as a rule or a 
notification prescribing the levy was not 
published in the Official Gazette as re- 
quired by Section 69. it could not be 
taken to be an order having the force ol 
law. This case Is no authority for the 
proposition that the word 'law* as used 
in Article 265 means only an act of legis- 
lature and not a rule or regulation made 
by a competent authority. 

62. In Damodaran v. State, AIR 1960 
Ker 58, it was held that as essential 
powers of legislation cannot be delegated, 
the legislature cannot delegate Its func- 
tion of laving down legislative policy in 
respect of a measure and its formulation 
as a rule of conduct, but it must declare 
the policy of tte law and the legal prin- 
ciples. which are to control any ^ven 
case and must provide a standard to 
guide the officials or the body In power 
to execute the law. It was further ob- 
served in that case that the essential 
legislative function consists In the deter- 
mination or choice of the le^dalative 
policy, and of formally enacting that 
policy into a binding rule of conduct 
Adverting to the provisions of Article 
265, it was observed In that case as fol- 
lows:— 

"It is Indisputable, that the Imposition 
or the levy of a tax, U an essential legis- 
lative function: this Is implied In Article 
265 of the Constitution and has been 
held to be so in Murli Manohar v. State 
of Uttar Pradesh, AIR 1957 All 159. Tho 
chief characteristics of a tax are of 
course, its quantum. Its Incidence mean- 
ing the person or class of persons on 
whom it is ImposetL and the mode of its 
recovery or collection. Thus, in matters 
of taxation, it is a vital policy, and one 
In wWch the legislature Is keenly Inter- 
ested from the standpoint of the tax- 
payer and of the Revenue alike, to fix 
tiie per capita tax-burden at a suitable 
level. To this end, the legislature may 
formulate a policy, either by itself pres- 
cribing the rate of taxation or a celling 
to it beyond which It cannot rise or by 
delegating to an extraneous body in 
which it has confidence, the power to as- 
certain and determine the appropriate 
tax level, by applying principles and 
standards which may be settled by it It 
is obvious, that to support a delegation 
of that Idnd, the poUcv.'or the principles 
or the standards evolved must bear an 
intimate relation to the nature and scope 
of the power delegated. In testing the 
validity of the delegation, the attempt 
must, therefore, be to discover what the 
legislature has purported to do, and how 
It has disdiargrf Its-' own responability.” 

63. In Gangaram Surajparkash v. 
State of Punlab. 196J-14 STC 476 (PunJ), 
my learned brother Shamsher Bahadur. 


J., with whom Mehar Singh, J., (as he 
Aen was) agreed, held that Section 5 of 
the Rast Punjab General Sales Tax Act 
‘1948 which gave an unlimited power to 
the executive to levy sales tax at the 
rate it thought best, was void and uncon- 
stitutional. This decision was upheld by 
their Lordships of the Supreme Court 
In Devidass Gopalkrishnan v. State of 
Punjab. 1968-20 STC 430=(AIR 1967 SC 
1895). After referring to the earlier 
decision of that Court in Calcutta Corpo- 
ration V. Liberty Cinema. (1965) 2 SCR 
477=(AIR 1965 SC 1107). Subba Rao, C. 
J., speaking for the Court, observed 
thus: — 

"If this decision is an authority for 
the position that the Legislature can 
delegate its power to a statutory autho- 
rity to lew taxes and fix the rates In re- 
gard thereto, it is equally an author!^ 
for the position that the said statute to 
be valid must give a guidance to the said 
authority for fixing the said rates and 
that guidance cannot be judged by ste- 
reotyped rules but would depend upon 
the provisions of a particular Act To 
that extent this Judgment Is binding on 
us. But we cannot go further and hold, 
as the learned Coimsel for the respon- 
dents asked us to do, that ^yhenever a 
statute defines the purpose or purposes 
for which a statutory authority is consti- 
tuted and empowers it to levy a tax that 
statute necessarily contains a guidance to 
fix the rates; It depends upon the pro- 
visions of each statute." 

64. Their Lordships repelled the argu- 
ment that the doctrine of constitution^ 
and statutory needs would afford reason- 
able guidelines for the Government to fix 
the rate and that the principles laid 
down by the Court In Calcutta Corpora- 
tion’s case. 1965-2 SCR 477= (AIR 1965 
SC 1107) (supra), would apply. Dealing 
with the question of delegation, they 
quoted from their earlier judgment in 
Vasantlal Maganbhai v. State of Bombay, 
(1961) 1 SCR 341=(AIR 1961 SC 4) (at 
pages 356 and 357) (sic) and observed (at 
page 439 of 20 STC)=(at p. 1901 of AIR): 

"The minimum we expect of the legis- 
lature is to lay down In the Act confer- 
ring such a power of fixation of rates 
clear legislative policy or guidelines in 
that regard.” 

65. In Edward Mills Co. Ltd. Beawar 
V. State of Ajmer, AIR 1955 SC 25 It 
was laid down that the primary duty of 
law-making has to be discharged by the 
legislature Itself, but delegation may be 
resorted to as a subsidiary or an ancillary 
measure and a legislature cannot certain- 
ly atrip itself of essential functions and 
vest the same in an extraneous authority. 

66. From the various authorities that 
have been referred to above. It Is abxm- 
dantly clear that though the power ol 
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taxation vests in the legislature, under 
certain circumstances it can delegate the 
same to a subordinate authority, but it 
must indicate the policy and guideline for 
fixation of rates or at any rate the ceil- 
ings beyond which the taxation is not to 
proceed. 

67. The learned Advocate-General of 
Haryana has, however, contended that 
there is ample guidance on this matter in 
the Act itself. In this connection, he 
has referred to Section 9 of the Act, 
which makes a specific provision for 
royalty, and points out that the rates of 
royalty being specified in the Second 
Schedule to the Act, they furnish guid- 
ance for the State of fixing rates at 
which royalty is to be charged on minor 
minerals. 

68. It has then been argued by the 
petitioner’s Counsel that the authority 
given to the State imder Section 15 _ of 
the Act is "to make rules for regulating 
the grant of prospecting licences and min- 
ing leases in respect of minor minerals 
and for purposes connected therewith,” 
and this power does not and cannot em- 
brace the power to levy any tax or im- 
pose royalty. Some decisions have been 
cited in support of the contention that 
the authority to regulate does not in- 
clude the power to impose tax or levy 
any payment. In Attorney-General v. 
Wilts United Dairies. (1922) 127 LT 822 
it was held that the levy of money for 
use of the Crown without the sanction 
of the Parliament, and which amounted 
to a tax, could not be made by the Food 
Controller. Under the statute of 1916 the 
Food Controller was authorized to regu- 
late the supply and consumption of food 
and to take necessary steps for main- 
taining a proper supply of food. Con- 
struing the extent of the powers thus 
conferred on the Food Controller, Lord 
Buckmaster said: — 

"The powers so given are no doubt 
very extensive and very drastic, but 
they do not include the power of levy- 
ing upon any man payment of money 
which the Food Controller must receive 
as part of a national fund and can only 
apply under proper sanction for national 
purposes. However, the character of 
this payment may be clothed, by asking 
your Lordships to consider the necessity 
for its imposition, in the end it must 
remain a payment which certain classes 
of people were called upon to make for 
the purpose of exercising certain privi- 
leges. and the result is that the money 
so raised can only be described as a 
tax the levying of which can never be 
imposed upon subjects of this country 
by anything except plain and direct sta- 
tutory means.” 

69. In R. M. D. C. (Mysore) Private 
Ltd. V. State of Mysore, AIR 1962 SC 
594, a case arising out of the Mysore Lot- 
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teries and Prize Competitions Control 
and Tax Act, 1951, it was held that by 
passing a resolution as to control and 
regulation of prize competitions, the 
Mysore Legislature had not surrendered 
to the Parhament the power to tax. 
These decisions, in my opinion, do not 
warrant the conclusion that the authority 
given by the Parliament to the State 
Government imder Section 15 of the Act 
does not entitle them to make provision 
for royalty. The power conferred on the 
State Government under this section 
came up for consideration of this Court 
in ILR 1966 (1) Punj 166. Dealing with 
the contention that the State can make 
rules for regulating the grant of pros- 
pecting licences and mining leases in 
respect of minor minerals and not for 
any purpose other than regulating the 
grant of such licences or leases, R. S. 
Narula, J., delivering the judgment of 
the Division Bench, observed: — 

"Nor do I find any merit in the first 
contention of Mr. Doabia in this behalf 
as Section 15 authorises making of rules 
by the State Government not only for 
the purpose of regulating the grant of 
prospecting licences and mining leases, 
but also for the purposes connected there- 
with. This can include the making of 
rules for giving a mining lease by what- 
ever name it may be called or by a con- 
tract, the consideration of which is deter- 
mined by a process of a public action.” 

70. In this view of the matter, it was 
held that the Punjab Minor Minerals 
Concession Rules, 1964, and in particular 
Rules 28, 33 and 61 of these Rules were 
intra vires Section 15 (1) of the Act As 
has been pointed in AIR 1965 Pat 491, 
stipulations regarding rent and royalty 
are integral parts of a mining lease and 
ordinarily form one of the conditions of 
such a lease. Since it is not disputed 
that under Section 15 (1) of the Act in 
exercise of its powers to regulate mining 
leases the State is entitled to lay down 
the conditions for such leases, its autho- 
rity to provide for the payment of royal- 
ty and to lay down a uniform rate of 
royalty for a particular mineral cannot 
be questioned. The fact that in Section 9 
of the Act the Parliament has itself made 
provision for payment of royalty by the 
holder of a mining lease in exercise of 
its authority to regulate "mines and 
minerals development” by virtue of the 
power vesting in it imder item No. 54 of 
List I of Seventh Schedule of the Consti- 
tution, clearly indicates that it never in- 
tended to exclude the authority to pro- 
vide for payment of royalty while confer- 
ring power on the State Government 
under Section 15 (1) of the Act to make 
rules for regulating the grant of pros- 
pecting licences and mining leases in res- 
pect of minor minerals and ior purposes 
connected therewith. This conclusion is 
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further strengthened by the fact that the 
Punjab Minor Mineral Buies. 1934, 
whl^ also contained a provision for pay- 
ment of royalty were kept alive aub- 
section (1) of Section 15 till the Punjab 
Minor Mineral Concession Rules, 1964, 
could be framed. This question was con- 
adered at length in AIR 1965 Pat 491 
(supra), where Mahapatra, J., observed as 
follows: — 

"Admittedly, before 1957, when the 
Mines and Minerals (Regulation and De- 
velopment) Act was enacted, the State 
Government had the power to prescribe 
rules for regulating the extraction of 
minor minerals, vide Section 8, The 
Mines and Minerals (Regulation and De- 
velopment) Act, 1948, Rule 4, Mineral 
Concession Rules, 1949. Royally was be- 
ing collected for minor minerals also. So 
was the position before the Constitution 
came in 1950. In that context, if the Act 
of 1957 did not specifically express any- 
where the intention to abolish imposition 
of royalty in respect of minor minerals. 
It has tc be taken that the Parliament 
took appraisal of the existing law and 
usage and delegated all powers in that 
connection to the State Government in 
respect of minor minerals under Section 
15. If the Parliament woxdd have want- 
ed really to exclude minor minerals from 
payment of royalty, It would have so 
express^ in Section 9, which specifically 
provides for payment of royalties on all 
minerals. The exclusion of Sections 4 
to 13 as mentioned In Section 14. in res- 
pect of minor rcdnerals appears to be for 
the sole purpose of conferring all such 
Powers, as rovered by those sections.” 

71. In view of the fact that in the 

I legislation concerning the regulation and 
grant of mining leases provision for 
roy^ty like that of rent has always 
existed, and the condition regarding 
payment of royalty is a common and 
usual term of mining leases, I do not 
find it possible to accept the contention 
that Parliament did not intend to 
authorise the State Government to make 
provision for royalty on minor minerals 
in exercise of its rule-making power 
under Section 15 (1) of the Act. This 

coupled with my earlier finding that the 
royalty demanded under the Punjab 
Minor Minerals Concession Rules, 1964, 
is not a tax, the Rule 20 thereof, which 
alone has been attacked in these peti- 
tions, cannot but be declared as perfect- 
ly v^id. I thus find that the State of 
Pimiab has the authori^ to diarge 
royalty on minor minerals extract^ 
from lands in which the minor mineials 
rights vest in it. The respondent-State 
has not claimed any right to charge 
royalty in respect of minor minerals that 
vest in jieisons other than the Govem- 
maat nor is It entitled to demand royalty 


In respect of minor minerals extracted 
f):om su^ lands. 

72. As has been noticed earlier, there 
has been a serious dispute in all the peti- 
tions before xxs regarding the ownership 
of the rights in minor minerals found in 
the land occupied by the petitioners, and 
that dispute cannot be settled in these 
Proceedings as this Court Is not the pro- 
per forum for going into such disputed 
questions of fact imder Articles 226 and 
227 of the Constitution. The rival claims 
of the parties to the ownership of the 
minor minerals in question can be settled 
by appropriate proceedings in a Court of 
Uw. 

73. As a resxilt of the foregoing dis- 
oi^on, I find that all the petitions must 
fail, and I would, accordingly, dismiss 
the same, leaving the parties to bear 
their own costs. 

74. SHAMSHEB BAHADUR, J.:— I 
agree generally with my learned brother 
and would like to add a lew words of 
my own. 

75. The objection raised by all the 
learned Counsel for the difierent peti- 
tioners that Section 15 of the Mines and 
Llinerals (Regulation and Development) 
Act, 1957 (hereinafter called the Act) 
Goes not empower the State Government 
^ ask lor royalties is hardly tenable. 
Under Entry No. 54 of List I in Seventh 
Schedule of the Constitution it Is the 
^rliament which has the power to m^e 
legislation for "regulation of mines and 
minerab development to the extent to 
Which such regulation and development 
Under the control of the Union is declar- 
ed by Parliament by law to be expedient 
In the public interest." Under clause fe) 
of Section 3 "minor minerals'* means 
"building stones, gravel, ordinary day. 
Ordinary sand other than sand used for 
Prescribed purposes, and any other 
mineral which the Central Government 
may, by notification in the Official Ga- 
zette, declare to be a minor minerd”. By 
a notification of the Central Government 
of 1st of June, 1958, 'brick earth’ has 
been declared to be a 'Minor Mineral' 
and imder Section 15 of the Act, it is the 
State Government which may "by noti- 
fication in the Official Gazette, make rules 
for regulating the grant of prospecting 
licences and mining leases in respect of 
minor minerals and for purposes connect- 
ed therewith”. Sections 4 to 9 deal with 
the general restrictions on imdertaking 
Prospecting and mining operations. These 
ProvisiDns generally deal with minerals 
and under sub-section (1) of Section 9: — 

"The holder of a mining lease granted 
before the commencement of this Act 
shall, notwithstanding anything con- 
tained in the instrument of lease or in 
any law In force at such commencement. 
Pay royalty in respect of any mineral 
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State, Applicant v. Parasmal and others, 
Respondents. 

Criminal Revn. No, 186 of 1967, D/- 
24-8-1968, from order of S. J., Jodhpur, 
D/- 1-12-1966. 

Penal Code (1860), S. 511 — "Attempt” 
— Act towards attempt need not be the 
penultimate act towards commission of 
offence — It can fall at any stage during 
series of acts which go to constitute of- 
fence. 

When a person intends to commit a 
particular offence and then conducts him- 
self in -such a manner which clearly in- 
dicates his desire to translate that inten- 
tion into action, and in pursuance of 
such an intention if he does something 
which may help him to accomplish that 
desire, then it can safely be held that 
he committed an offence of attempt to 
commit a particular offence. It is not 
necessary that the act which falls rmder 
the definition of an attempt should in 
all circumstances be a penultimate act 
towards the commission of that offence. 
That act may fall at any stage during 
the series of acts which go to constitute 
an offence imder S. 511. 

Thus, in a case the act of S inviting 
P to come next day to purchase diesel 
from his pump which did not contain suf- 
ficient quantity to fulfil the demand of 
P and the act of the other _ accused per- 
sons of mixing Kerosene with the diesd 
to deliver that admixture to P is suffi- 
cient to attract the application of S. 511 
in which the word “attempt” has been 
used in a larger sense so as to include 
any one or the series of acte committed 
by the accused persons which may go 
to complete the offence as described in 
Section 511. (1893) ILR 13 All 173, Rel. 

on, AIR 1961 SC 1698, FoU. 

(Para 8) 

Cases Referred: Chronological Paras 

(1961) AIR 1961 SC 1698 (V 48) = 

1961 (2) Cri LJ 822, Abhayanand 

Mishra v. State of Bihar 6, 8 

(1893) ILR 15 AU 173 = 1893 AU 

■WN 71, In the Matter of R. 

Maccrea V 

G. M. Mehta, Deputy Govt. Advocate, 
for the State; S. K. Jindal and Champa- 
lal, for Respondents. 

ORDER: This is a revision application 
filed by the State against the order of 
the learned Sessions Judge, Jodhpur, 
dated 1st December, 1966, whereby, the 
learned Judge dismissed the revision ap- 
plication of the State which was filed to 
challenge the order of the Munsiff 
Magistrate, Bilara, dated 27th Jime, 1966 
discharging accused Purasmal, Shantilal, 

. Dvurga Ram and Rooparam of the charges 

JL/KL/E662/68 
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under section 420 read with section 511 
and section 23 (c) of the Petroleum Act 
1934. 

_ 2. The facts giving rise to this litiga- 
tion are as follows: 

Pukhraj, father of accused Shantilal 
and Parasmal, had a diesel pump at 
Bilara. Prahlad Ram, resident of Lamba 
village went to purchase diesel from that 
pump on 22nd July, 1965. He was told 
by Shantilal that the diesel was not 
available as the tank was empty, but he 
asked Prahlad Ram to come next day 
when he would make a supply of dies^ 
to him. It appears that Prahlad Ram 
suspected a foul play to be practised by 
the dealers and, therefore, he chose to 
sleep at the diesel pump. At about 10 in 
the night Prahlad Ram saw that the 
four accused persons came to the diesel 
tank with the tins containing kerosene 
oil and started pouring that oil in the 
tank. Prahlad Ram got up and asked the 
accused persons not to mix kerosene oil 
as it was likely to damage the vehicles 
but they did not pay any heed to the 
adwee given by Prahlad Ram, Prahlad 
Ram then made a report of this inci- 
dent to the Pradhan of the Panchayat 
Samiti, Bilara who referred the matter 
to the Station House Officer, Police Sta- 
tion, Bilara. The Station House Officer 
went to the spot and sealed empty tins 
of kerosene near the diesel tank. He seal- 
ed the pump as the owner was not avai- 
lable on the spot and on 24th July, 1965 
he took a sample from the diesd tank 
and sent the same for examination to the 
Central Forensic Science Laboratory, Cal- 
cutta. The result of the examination of 
the sample, as reported by the Director 
of the said Laboratory, was that the sam- 
ple was an admixture of diesel and 
Kerosene oil. After investigation, all the 
four accused persons were challaned in 
the court of the Munsiff Magistrate, 
Bilara to be tried under section 420 read 
with section 511, Indian Penal Code and 
also section 23 (c) of the Petroleum Act, 
1934. 

3. The learned Magistrate after exa- 
mining the accused persons discharged 
them on the ground that the act of 
the accused faUs within the definition of 
'preparation’ and not 'attempt’ and there- 
fore no case was found to have been 
made out against them, A revision was 
filed against that order, but the learned 
Judge also endorsed the view of the 
learned Ma^strate and disnussed the 
revision application. It is in this maimer 
that this second revision has been filed 
before this Court by the State. 

4. The facts as mentioned above have 
not been disputed by learned counsel 
appearing on behalf of the accused 
sons. The contention of the learned 
puty Government Advocate is that tne 
circumstances of this case go to show 
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that an attempt to commit an oltence 
was complete no sooner the kero- 
sene oil was mixed with the diesel 
in the tank because the accused had al- 
ready extended an invitation to Prahlad 
Ram to come to their pump next morn- 
ing to buy diesel from them. Learned 
counsel appearing on behalf of the ac- 
cused, however, urged that an attempt 
to commit an offence can be made only 
when the preparation is complete and 
therefore simply by asking Prahlad Ram 
to come to the tank next monung to 
purchase diesel cannot be said to be an 
attempt unless the preparation to com- 
mit an offence was complete when the 
invitation was extended to Prahlad Ram 
by the accused for making a purchase 
of diesel from them next morning. 

5. These rival contentions of learned 
counsel for the parties raise an import- 
ant Question whether in the circums- 
tances of this case can It be said that 
by extending invitation to Prahlad Ram. 
the accused attempted to commit an of- 
fence though by that time kerosene oil 
was not mixed with the diesel la the 
tank. 

6. Before a crime Is committed, the 
criminal has to undergo the three stages 
(1) intention to commit a crime. (2) pre- 
paration to commit that crime, and (3) 
attempt to commit that crime, and when 
the attempt is successful the crime Is 
complete. There is a difference between 
the preparation to commit a crime and 
an attempt to commit a crime. The pre- 
paration consists in devising or arrang- 
ing means or measures necessary for the 
commission of the offence while the at- 
tempt is doing of certain act towards the 
commission of that offence. The Supreme 
Court in Abhayanand Mishra v. State of 
Bihar, AIR 1961 SC 1698 has held that 

"there Is a thin line between the pre- 
paration for and an attempt to commit 
an offence. Undoubtedly, a culprit first 
intends to commit the offence, then 
makes preparation for committing it and 
tlwealtet aUemypts to cwnmlt the ott- 
ence. If the attempt succeeds, then he Is 
said to have committed the offence- If it 
fails due to reasons beyond his control, he Is 
said to have attempted to commit the 
offence. Attempt to commit an offence, 
therefore can be said to begin when the 
preparations are complete and the cul- 
prit commences to do something with 
the intention of committing the offence 
and which is a step towards the com- 
mission of the offence. The moment he 
commences to do an act with the neces- 
sary intention, he commences his attempt 
to commit the offence.” 

7. I,eamed counsel for the accused 
opposite parties urged that in this case 
an invitation was given to Prahlad Ram 
to come to the tank next morning to 
purchase the diesel before the kerosene 


oil was actually mixed by the accused 
persons with the diesel, and therefore, 
it cannot be said that by extending that 
Invitation an attempt was made by the 
culprits to commit an offence because 
at that time the diesel was not available 
in the tank and it was possible that the 
culprits might have received a fresh sup- 
ply of diesel and if Prahlad Ram had 
gone next morning to the tank, they 
would have supplied him pure diesel or 
refused to make a supply. In other 
words, he argued that attempt cannot 
start before the preparation was com- 
plete and since preparation was complete 
only afler mixing the oil with the diesel 
extending of an invitation to Prahlad 
Ram cannot be said to be an act which 
may be termed as an attempt to commit 
an offence. 

Whether any given act or series of 
acts amounted to an attempt which the 
law would take notice of or merely such 
act or series of acts fall within the ambit 
of preparation is a Question of fact In 
each case and as is observed in the Mat- 
ter of the petition of R. Macerea. (1893) 
ILR 15 AH 173, section 511 of the Indian 
Penal Code was not meant to cover only 
the penultimate act towards completion 
of an offence and notacts precedent. If 
those acts are done In the course of the 
attempt to commit the offence, and are 
done with the intent to commit it and 
done towards Its commission. 

Knox J. in the above referred Allahabad 
case said at p. 179: 

"Many offences can easily be conceived 
where, with ail necessary preparations 
made, a long Interval will still elapse 
between the hour when the attempt to 
commit the offence commences and the 
hour when It is completed. The offence 
of cheating and inducing delivery Is an 
offence in point. The time that may 
elapse between the moment when the 
preparations made for committing the 
fraud are brought to bear upon the mind 
of the person to be deceived and the 
moment when he yields to the deceotlon 
practised upon him may be a very con- 
siderable interval of time. There may 
be the interposition of InQuiries and 
other acts upon his part The acts where- 
by those preoarations may be brought 
to bear upon the mind may be several 
in point of number, and yet the first 
act after preparation complete will, if 
criminal In itself, be, beyond all doubt 
equally an attempt with the ninety and 
ninth act in the series ” 

Blair J. at p. !81 said like this; 

”It seems to me that that section used 
the word ’attempt* in a very large sense, 
it seems to imply that such an attempt 
may be made up of a series of acts, and 
that any one of those acts done towards 
the commission of the offence, that is. 
conducive to Its commission. Is itself 
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punishable, and. though the act do^ not 
use the words, it can mean nothing t>ul 
punishable as an attempt. the 

S rarl“^.“aratifmprS^rSrU 

gf -ir sJys' “”£• 

whosoever in such attempt, obviously using 
the word in the larger sense, does anv 
act. & c.. shall be pumshable. The 
’any act’ excludes the notion that the 
final act short of actual commission is 
alone punishable.” 

8. In the instant case, it is true that 
at the time when Prahlad Ram was ask 
Id by accused Shantilal to come next 
dav to take the delivery of diepl. the 
tank was empty and it is not the case 
of the accused persons that they naa 
extended that invitation to Prahlad Ram 
In a hope to get a fresh supplv of the 
diesel by the next morning. After invi^ 
Sg Prahlad Ram to purchase diesel hom 
Ki? tank that the kerosene oil was niix- 
with the diesel oil which was in the 
Sik but before Prahlad Ram could go to 
purchase that admixture of diesel and 
kerosene oil which was prepared by the 

preparalion for Ihe oomm.smoh of 

an offence by mixing » L fn 

not complete, but all these ^acts go t 
show that the accused persons had mra- 
tallv prepared themselves to commit 
thl^ offence by mixing kerosene od 

«H+v» tViP diesel at a convenient time ana 
why they comnleted that work at 

night Hme when t’hey would not be 
detected by others though they had 
mentally prepared themselves to 
job at the time when invitation was 
ina extended to Prahlad Ram to pur- 
chase diesel from the tank which rea - 
Iv did not contain that triuch of 
which was required liy Prahlad Rarn. 
In my opinion, the attempt to commit 
an Offence in this case is made up of 
Tser 2 of acts and the first of those 
acte s to invite Prahlad Ram to corne 
S morning to take the dehvery of the 
diesel oil from the tank which ^d ^ 
contain it. The second of Ae acte is IJe 
rruxing of kerosene oil with tt^ 
fa OTder to deliver the admixture to 
Prahlad Ram next mormng. If 
biviUng Prahlad Ram to take the deU- 
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Prahlad Ram with alleged criminal in- 
tention to deliver the admixture, it 
changes the complexion of the case and 
in these circumstances it is difficult for 
me to accept the contention of Mr. Jindal 
that the act of Shantilal of inviting 
Prahlad Ram to take the delivery of the 
diesel from the pump which undoubted- 
ly did not contain sufficient quantity or 
diesel was also one in the series of the 
acts which went to complete the pre- 
paration. The act of extending invitation 
to Prahlad Ram to take the diesel from 
the pump cannot in any circumstance, 
be said to fall within the term "prepara- 
tion for the commission of the offence.” 
It is no doubt true that in this particular 
case the preparation was actually com- 
pleted by mixing the kerosene oil at the 
night time after the invitation was al- 
ready given to Prahlad Ram but this fact 
hardly makes any difference. It is not 
necessary that in every case the prepara- 
tion must precede the penultimate act in 
the series of the acts which go to con- 
stitute the offence which falls within the 
mischief of the term "attempt to com- 
mit the offence.” If Shantilal had men- 
tally prepared himself before extending 
an invitation to Prahlad Ram to deliver 
the admixture of die.sel and kerosene, 
then in that event the act of inviting 
Prahlad Ram before mixing kerosene 
with whatever little quantity of diesel 
was left in the pump would certainly go 
beyond the stage of preparation for the 
commission of an offence. When a per- 
son intends to commit a particular of- 
fence and then he conducts hirnself in 
such a manner which clearly indicates 
his desire to translate that intention into 
action, and in pursuance of such an in- 
tention if he does something which rnay 
help him to accomplish that desire, _th6n 
it can safely be held that he committed 
an offence of attempt to commit a parti- 
cular offence. It is not necessair that 
the act which falls under the definition 
of an attempt should in all circumstan- 
ces be a penultimate act towards the 
commission of that offence. That act 
may fall at any stage during the senes 
of acts which go to constitute an ofmnee 
under Section 511 of the Indian Penal 
Code. In the present case, it can safe- 
ly be said on the basis of the circum- 
rtances found during the investigation 
that Shantilal had intended to deliver 
an admixture of oil and diesel f® R*"® " 
lad Ram at the time when he extended 
the invitation to Prahlad Rani to t^e 
the delivery of the diesel from his 
tH^HiP^erfrom^thaTpump'Shan- p2np which did not contain sufficient 
a^d^ othi accused persons had mix- quantity to meet the 
edtiie kerosene oil with the diesel in the j^ani. In these circumstances, the act 

♦nnki thGn this set of the accused per* amised persons of mixins kero- 


tanK, tnen uub ui, w.w - 

sons of mixing kerosene oil would not 
have gone beyond making a preparanon 
for the commission of an office, out 
dnee the invitation had been issued to 


laa xvcuiu i-ii ^ . 

of the accused persons of nuxing kero- 
sene oU in the night with a view to 
deliver the admixture to Prahlad Ram 
in pursuance of the invitation already 
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extended completes the requirements of 
Section 511, I. P. C. Therefore, with 
that intention and with that mental 
equipment the extension of invitation to 
Prahlad Bam to m^e a purchase of 
diesel from the tank was an attempt to 
commit an offence though the prepara- 
tion to commit that offence was actual- 
ly completed after the invitation was 
extended. The Supreme Court has laid 
down in AIR 1961 SC 1698 that it is not 
the penultimate act towards the com- 
mission of the offence which may be 
made punishable but that act may be 
any act during the course of the series 
of acts that go to constitute an offence 
under section 511 of the Indian Penal 
Code. In my opinias, the act of Shanti- 
lal inviting Prahlad Ram to purchase 
diesel from his pump which did not con- 
tain sufficient quanti^ to fulfil the 
demand of Prahlad Ram and the act of 
the other accused persons of mixing 
kerosene with the diesel to deliver that 
admixture to Pr^lad Bam do attract the 
application of section 511 of the Indian 
Penal Code in which the word ‘attempt’ 
has been used in a larger sense so as to 
Include any one or the series of acts 
committed by the accused persons which 
may go to complete the offence as des- 
cribed in Section 511. Indian Penal Code. 

9. In this view of the matter, I am 
inclined to accept the revision of the 
State and send the case back to the trial 
court for further proceedings. The revi- 
sion is accordingly allowed. 

DGB/D.V.a Eevislon allowed. 
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KaOash Chandra Jain and another, Peti* 
boners v. The State of Bajasthan, Respon- 
dent 

Civil Writ Petn. Nos. 592 and 578 of 
1967, D/. 23-3-1968. 

(A) Constitution of India, Article 228 — 

CcmpIIcated questions of fact cannot be 
determined — Employees of Government of 
Rajasthan Transport department on 
formation of State Roadways Trans- 
port Corporation claiming to be employees 
of the Corporation and hence cirnming to be 
not amenable to orders of transfer by Stale 
Government — ^estion whether such em- 
ployees were workmen employed in the 
industry namely of providing transport or 
whether they continued to be Government 
servants, held, could not be decided In writ 
proce^ings Proper ibrom was Tribunal 
under Indosbial Disputes Act — AIR 1967 
SC 1857,;Dist. (Para J6) 

(B) Rajasthan Gvil Service Rules, 1951, 
Role 20 — Applicability — Workmen em- 
ployed in an industry run by State cannot 
HL/KL/D342/e8 


be transferred to a department not an indns- 
try. 

Rule 20 of Rajasthan Service Rules may 
empower the State Government to transfer 
a workman employed in one industry to an- 
other industry of the State where he may 
have almost the identical conditions of ser- 
vice on which he initially joined the em- 
ployment But Rule 20 of the Rajasthan 
Service Rules cannot be utilised to put an 
employee in an industrial undertaking in a 
position where he stands to lose the several 
beneto available to him under the various 
Acts of Farliameot. Rule 20 of the Rajas- 
than Service Rules has to be so utilised in 
such a manner that it does not trench upon 
the provisions of other statutes. (Para 17) 

(C) Industrial Disputes Act (1947), Sec- 
tion 2 (j) — Tndust^ — Delcrmination. 

In Older to determine whether a parti- 
cular activity is or is not an industry witlun 
the meaning of the various enactments ap- 
plicable, the dominant character of the acti- 
vity under examination has to be ascertain- 
ed, (Para 17) 

Cases Referred: Chronological Paras 

(1067) AIR 1967 SC 1857 (V 54) = 

I967-S SCR 377, Rajasthan Stale 
Electricity Board, Jai[W v, Mohan- 
lal 15 

(1966) AIR 1966 Raj 1 (V 53) = 

ILR (1965) 15 Raj 707, Mohan Lai 
V. State 16, 16 

M. Mridul, for Petitioners; M. M. Vyas, 
for the State of Rajasthan. 

ORDER: “njcse are two identical writ 
petitions under Article 226 of the Constitu- 
tion. Writ Petition No. 592 of 1967 is ^ 
one Kaflash Chandra Jain. Writ Petition 
No. 578 of 1967 is by the State Roadways 
Workers Union, Jaipur. They concern the 
legab'ty of certain orders of transfer in res- 
pect of certain employees of what was the 
Roadways Department of the State Govern- 
ment. The employees came to be trans- 
ferred by the impugned orders to other 
departments of the State Government. The 
petitioners pray for appropriate writs, direc- 
tions or orders in thi 


2. It win be convenient to narrate the 
facts with reference to Kailash Chandra 
Jain’s writ petition. 

3. Kailash Chandra Jain came to be ap- 
pointed as a Conductor on 7-4-1960 in what 
was then the State Roadways Department 
of the Government of Rajasthan. With ef- 
fect from 1st October, 1964, Rajasthan State 
Roadways Corporation was constituted hi 
pursuance of Road Transport Corporation 
Act, 1950. The Corporation was a body 
cornorato under the Act It appears that 
with the establishment of the Corporation 
the c^agement of the Road Transport busi- 
ng hitherto run by the State Roadways 
Departaent was taken over hy the Corpora- 

So to as the employees of the State 
Roadways Department were concerned, by 
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a Notification of the State Government dated 
18'll-64, their services came to be placed 
at the ^posal of the Corporation. I will 
have occasion to refer to that Notification a 
little later. The petitioner claims that after 
the transfer of the transport business of the 
State Roadways to the Corporation, he be- 
came an employee of the Corporation. 

This position is controverted by the res- 
pondents. According to the respondents 
die pefitioner was only on deputation with 
the Corporation for a limited period and he 
never became a servant or employee of the 
Corporation. The petitioner continued to 
work as a Conductor with the Corporation 
for sometime after its formation. The peti- 
tioner like other employees was served with 
an option form and was asked to intimate 
whether he would like to serve the Corpo- 
ration as its employee or would opt for the 
service of die State. The petitioner thought 
that the option sent to him suffered from 
vagueness. He, therefore, sought clarifica- 
tions so that he could exercise his choice 
properly. 

According to the petitioner a fresh option 
form was issued to him by the State Gov- 
ernment, but the petitioner took the position 
that he had become the employee of the 
Corporation and thus there could be no 
question of his opting for State service as 
according to him there was no corresponding or 
analogous department of the State Govern- 
ment to which the petitioner could be ap- 
pointed. On 11-9-67 an order was served 
on the petitioner that he had been declared 
surplus liy the General Manager Rajasthan 
State Roadways Corporation and that he has 
been absorbed to the post of Surveillance 
Worker in the National Malaria Eradication 
Prevention Unit, Barmer against a vacancy 
and the petitioner was directed to report 
himself for duty at Barmer, In pursuance 
of the order dated 11-9-67, the petitioner 
was relieved from the post of Conductor. 
The grievance of the petitioner is that by 
the way the petitioner was dealt with the 
respondents sought to retrench him. 

4. The petitioner contends that he was 
a worlonan in an industry viz., that of pro- 
viding transport service and was governed 
by the Industrial Disputes Act, 1947, the 
Standing Orders framed by the State Road- 
ways, me Workmen’s Conmensation Act 
and several other pieces of legislation to 
which detailed reference need not be made 
at this stage and therefore, according to the 

etitioner it was not open to the respon- 
ents to transfer him to a department of the 
State Government which was not an indus- 
trial establishment of the kind he was em- 
ployed in and thereby to deprive him of all 
me benefits to which he was entitled. The 
petitioner has raised a two-fold contention 
by his writ petition. 

5, The first contention is that he was 
in full sense of the term an employee of the 
Corporation, and, therefore, . the Government 
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had no power to transfer him to its own 
department. The second contention is that 
even if the petitioner be not taken to be 
an employee of the Corporation, the Gov- 
ernment had no power to transfer the peti- 
tioner from a department which was having 
the dominant character of an industrim 
establishment to another department of the 
State which was not industrial in character 
as this was bound to materially alter the 
service conditions of the petitioner under 
which he joined service in the erstwhile 
State Roadways Department of the State 
Government. 

6. The second writ petition, as aheady 
observed, has been moved by the State 
Roadways Workers Union and seeks to ques- 
tion the vahdity of orders of the Govern- 
ment (Exs. 14 to 18 on record). Exhibit 18 
in this case is the order relating to Kailash 
Chandra which is the subject matter of the 
first writ petition. The Union has chal- 
lenged the validity of these orders on the 
same groxmds as have been taken by TCaila-ih 
Chandra. 

7. Both the writ petitions have been op- 
posed on behalf of the respondents. 

8. It is contended on behalf of the State 
that the Government could transfer the 
employees of the erstwhile State Roadways 
Department to the departments and places 
to which they have been transferred by the 
impugned orders. It is denied by the res- 
pondents that Eailash Chandra petitioner 
and other employees had become the em- 
ployees of the Corporation. It is urged by 
them that these employees were the' em- 
ployees of State when they first entered 
service in the State Roadways Department 
and continued to be so till after the forma- 
tion of the Corporation. It is stated that 
when the Corporation was formed and the 
transport business run by the State Road- 
ways Department taken over by the Corpo- 
ration the services of these employees were 
temporarily placed at the disposal of the 
Corporation on deputation. They maintained 
&at the deputation of these employees was 
initially _ for a period of three months, but 
the period was subsequently extended from 
time to time. 

Eventually these employees were mven the 
option to say whether tiiey would like to 
be absorbed in the service of the Corpora- 
tion or would like to continue in Govern- 
ment service. According to the respondents 
when the first option was given the peti- 
tioners Kailash Chandra and other employees 
gave evasive rephes and, therefore, second 
time they like others were served with fresh 
option notices and as they did not exercise 
the option for joining the service of the 
Corporation, the Corporation had to declare 
them surplus for their own requirements. 
Thereafter the State Government according 
to the respondents could deal with them 
like other Government servants and could 
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post them to other departments as the Gov- 
eiTiment had no State Roadways Department 
any more with them. 

Further according to the respondents at 
the time these employees came to be de- 
puted with the Corporation certain super- 
numerary posts were created in the Direo- 
torate of Transport and the lien of these 
employees like others was kept in the Direo- 
torate of Transport of the State. For this 
reason it is urged that at all times the peti- 
tioners continued to he the employees of 
the State Government and they could bo 
transferred like other civil servants to other 
departments. There is one additional plea 
raised by the respondents in the writ peti- 
tion filed by the Workers Union that such 
a writ petition was not maintainable because 
acccnrding to the respondents it is onlv the 
aggrieved persons who could have filed such 
a writ petition. 

0. From the above narration It will bo 
evident that two questions arise for deter- 
mination; 

1. Whether petitioner Railash Chandra 
and the other employees whose cause has 
been espoused by the Union had become 
employees of the Corporation so that neither 
the cmporation could have declared (hem 
cnrplus nor would the State Government be 
left with any power to transfer them oo 
po^ In other departments. 

a. Whether the State Government was 
competent to transfer Kailash Chandra and 
other empiwees who had been employed in 
the State Roadways Department to other 
departments of the State. 

10. The plea raised by the respon d ents 
regarding the non-maintainability of the writ 
petition mov^ ly the Workers Union need 
not detain me long because even if this 
writ pelib’on Is thrown out on the sole 
ground that the p ar ty affected by the m>- 
pugned orders has not chosen to come b^ 
fore this corirt, the points raised in Kailash 
Chandra's writ petition will itUl have to 
be dealt with and disposed of. The writ 
petition filed by Kailash Chandra or by (be 
Workers Union for that matter appears to 
be test cases and decision of the question 
rais^ in Kailash Chandra's writ pelitioa. 
should, in my view, settle the controversy. 
It is not expected of the State Govemmeot 
or the Corporation for that matter that they 
are interested in multiplying cases io court. 
Whatever way the controversy is settled It 
is expected that the respondents will de^ 
with the matter accordin^y even in respect 
of other employees who may have beat 
tiiiulatly dealt with. 

11. Before I mav address mvself to tbe 
points formulated above, it will be conve- 
nient to refer to the relevant statutory provi- 
sions. The conditions of service of the sa- 
vants of the State are laid down in the 
^iasthas Service Rules, 1951. These rules 
bad beea made by the Piamokh of 


Ralasthan In 1951 fa exercise of the powers 
Doder Article 309 of the Coastitutiou and 
now by the constitutional changes Interven- 
ing tiiey are deemed to be rules made by 
the Governor. Rule 2 provides thab 

“ 2 . Extent of application.— These rule* 
apply.— 

(i) to all persons aiipolnted by the Gov- 
ernment of Rajasthan to posts or services 
under its administrative control or in con- 
nection with the affairs of the State of 
Rajasthan on or after tbe seventh day of 
Airf. 1049. 

(ii) to all persons appointed on or after 
the said day to such posts or services as a 
result of integration of the services of the 
Coveoautlng States, and 

(iii) to ai) persons appointed to such posts 
or services on the basis of contracts entered 
Into by the Government of Rajasthan or by 
the Government of a Covenanting State in 
respect of such matters covered by these 
Rules as are not specially provided for in 
their contracts for appointment. 

Tliis rule is subject to certain provisos which 
are not material for the present purpose. 
Rule 20 provides for transTer of a Govern- 
meol servant and I may read it:— 

“20. Transfer of a Government servant; 

(a) Government may transfer a Covem- 
meet servant from one post to another, pro- 
vided that except— 

#0 on account of iDeflicieDcy or mis- 
behaviour, or 

00 on his written request, a Government 
s^ant shall not be transferred substan- 
tively to, or, except in a ease covered by 
Rule 50 appointed to officiate In a post 
carrying less pay than the pay of the perma- 
nent post on which he holds a lien or 
could hold a lien had his lien not been sus- 
pended under Rule 17. 

Buie 141 provides that an employee can- 
not be transferred to foreign service witb- 
OTt his consent. The term 'foreign service* 
has be«i defined under these rules to mean 
a service in which a Government servant 
reives his substantive pay with the sano- 
tiOT of the Government from a source other 
than the consolidated fund. Rule 141 is 
however, Inapplicable in the case of a Irans- 
r Government servant to the service 

® body incorporated or not which is 
wholly or substantially owned or controlled 
by the Government In other words R, 141 
rantemplates that a Government servant 
be transferrra even without his consent to a 
corporation like the one in the present ^se. 

For matters relating to classification and 
control of chnl servants in the State there 
are the Rajasthan Civil Services {Classifica- 
Control and Appeal) Rules, 1958. 
^ese rules maJce provision for tbe classifica- 
tion of dvil servants in various categoric* 
and for certain disciplinary matters. The 
isnn ‘Government Servant' ha* been 
hi these rules to mean:— 
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“a person who is a member of a service 
or who holds a civil post under the Gover^ 
ment of Rajasthan and includes any sued 
person on foreign service or whose services 
temporarily placed at Ae disposal of a 
local or other authority and also any person 
in the service of a local or other au^o- 
rity whose services are temporanlv placed at 
the disposal of tlie Government of Rapsthan 
or a person in service on a contract or a 
person who has reUred from Government ser- 
vice elsewhere and is re-employed under the 
Government of Rajasthan. 

This term does not include certain civil 
servants on deputation in Raja^han and 
with that I am not concerned. Tliese rules 
apply to all Government servants except 
persons of certain categories 
Rule 3. But I am not concerned with the 
persons except Uie categories of civil ser- 
vants mentioned tlierein. Hovi^ver, the 
provisions of Rule 3 (1) (h) may be noticed 
Persons who are employed m such Indiistri^ 
Organizations of Government as may be 
notified from time to time and who ^e 
workmen within the meaning of Indiistaal 
Disputes Act. will not be governed by th«e 
rul«. It follows that it is such 
within the meaning of the Industrial Dis- 
putes Act about wnose Industnal Organisa- 
£ the Government had iss.jed the noh 
cation tliat the provisions of these rules will 
cease to apply. 

Industrial Disputes Act, ” -n 

number of benefits on workmen in an 
hXstry and this Act applies 
Industries run hy the State Government, ^he 
term ‘Industries^ according to SecUon 2 0) 
nf this Act means: , , . 

“Any business, trade, undertaking, 
facture or calling of employers inclines 

anv calling, service, employment, handicraft. 
OT^ndustrid occupation or avocation of 

tS nern”‘workmen’ has been defined by the 
Act as follows: , j- „ 

“■Workman’ means any person (including 
an apprentice) employed in any industry to 
do any skilled or unskilled, manual, mper- 
v°soS! technical or clerical work for hire or 
reward whether the terms of employment be 
e^sed or implied, and for the pumoses 
Ky proceeding under this Act in refation 
Z an industrial 

person who has been dismissed, discharged 
^r reLnched in connection with, or as a 
consequence of. that dispute or whose dis^ 
missal, discharge or ’■etrenchment h^ 
to that dispute, but does not include any 
such plerson 

fil who is subject to the Army Act, IpO, 
or the Air Force Act, 1950, or the Navy 
(Discipline) Act, 1934, or 

(ii) who is employed in the police service 
or as an officer or other employee of a pn- 

^°(i'ii) who is employed mainly in a manage- 
rial or administrative capacity; or 
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(iv) who, being employed in a supervisory 
capacity, draws wages exceeding _ five huD" 
dred rupees per mensem or exercises, either 
by the nature of duties attached to the office 
or by reason of the powers vested in him^ 
functions mainly of a managerial nature. 

The avowed object of this Act is to main- 
tain industrial peace and it provides ^ a 
machinery for the settlement of industrial 
disputes and some of the provisions of the 
Act are designed to ensure security of tenure 
and for this it confers certain benefits on 
workmen. It makes provision in this re- 
fiard for lay off, strikes and lock-outs. Sec- 
tion 25-G gives a right to a workman laid 
off for compensation. Section 25-F des- 
cribes the conditions to be fulfilled before 
a workman could be retrenched. Likewise 
Sec. makes provisions for compen- 

sation to workmen in case of transfer of 
undertakings. This section runs as follows: 

“Compensation to workmen in case of 
transfer of undertakings — 

Where the ownership or management of 
an undertaking is transferred, whether by 
agreement or by operation of law, from the 
employer in relation to tliat undertaking to a 
new employer, every workman who has been 
in continuous service for not less than one 
year in that undertaking immediately before 
such transfer shall be entitled to notice and 
compensation in accordance with the provi- 
sions of section 25-F, as if the workman had 
been retrenched: 

Provided that nothing in this section shall 
apply to a workman in any case where there 
has been a change of employers by reason 
of the transfer, if — 

(a) the service of the workman has not 
been interrupted by such transfer; 

(b) the terms and conditions of service ap- 
plicable to the workman after such trans- 
fer are not in any way less favourable to 
the workman than those applicable to him 
immediately before the transfer; and 

(c) the new employer is, under the teims 
of such transfer or othenvise, legally liable 
to pay to the workman, in the event of his 
retrenchment, compensation on the basis that 
his service has been continuous and has not 
been interrupted by the transfer. 

There are other provisions like Ss. 25-G & 
25-H which provide for the procedure for 
retrenchment. Then there are a ^number of 
other statutes like the Workmens Compen- 
sation Act, the Bonus Act, the Payrnent 
of Wages Act, Minimum Wages Act which 
confer a number of benefits on workmen. 
Since these are statutor>' benefits conferred 
on a workman, it can legitimately be predi- 
cated that a workman has a nght to these 
benefits under the stated conditions and 
these statutor>' provisions are thereby assiim- 
lated to the conditions of service of a \york- 
man employed in an industnal undertaking. 

12. I may now turn to 
Employment (Standing Orders) Act, 1946. 
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if any wliic^ the workmen tnay desire to 
make to the dr^ standing orders to be 
submitted to him within futeen days from 
the receipt of the notice. 

J 2) After giving the employer and the 
ie union or such other representatives of 
the workmen as may be prescribed an op» 
portunity of being heard, the Certifying 
Officer shall decide wheier or not any 
modification of or additioa to the draft sul^ 
mitted by the employer is necessary to ren- 
d» the draft standing orders certifiable \mder 
this Act. and shall make an order in writ* 
ing accordingly, 

(3) The Certifying Officer shall thereupon 
<*rtify the draft standing orders. After mak- 
ing any modifications therein which his 
order under sub-section (2) may require 
and shall within seven days thereafter send 
copies of the certified standing orders 
auth en t i cated in the prescribed rnanner and 
of his order under sub-section (2) to the 
employer and to the trade union or other pro- 
scribed representatives of the workmen." 

Section 6 provides that any person ag- 
grieved of the order of the Certifying Officer 
under sub-section (21 of Section 5 may file 
an appe^ wfore the appellate authority. 
Sections 7, 8, 9 and 10 provide for various 
matt^ rating to the date of operation of 
tto siding orders, maintaining register for 
orders, posting of sliding orders 
and for duration and modification 5 stand- 
Uoder SecUon 11 of tio Act 
C«tu>jng Officers and the appellate autbo- 
ntte have been given certain powers of 
avU courts. Section 13 lays dovm that any 
rapWer who fails to submit the draft 
stendteg ordm m reqiiir^ by Section 8 
sball be punishable with fine which mav 
extOTd to lU. eWO. He will be liable to 
a lurtfaer fine if the offence continues. I 
may toen notice section I3-B which runs 
as follows; — 

apply to certain industrial 

Noting in Act shall apply to an 
mdt^trial establishment in so m as the 
workmen employed therein are persons to 
whom toe Fundamental and Supplementary 
Rides. Civd S^’ces (Classification, Control 
and Appeal) Rules, Civil Services (Tempo- 
Se^ce) Rules, Revised Leave Rules, 
Cndl Semco Re^tions. CiviL'ans to 
(CWfieation, Control and 
Aroeal) or the Indian Railway Estab- 
lishment C^e or any other rules or regu- 
that may be notified in this bel^ 
^toe appropriate Government to the 
OfBcsal Gazette, apply." " 

Additional Advocate Gene- 
?r reliance on this section for show- 

A? ® P^boner sm not governed by 

^ orders and he also went to the 
lengto of saymg that the Roadways Depart- 
mmt bad mm^arily made and then ap- 
for cettitoahon of the standing orders 
vrfuch according to the learned Additi^ 
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This Act was made to require employers to 
industrial establishments to define with suf- 
ficient precision the conditions of employ- 
ment under them and to make the said 
conditions known to workmen employed hy 
them. As the learned counsel for the peti- 
tioner ar^ed that it is the Standing Orders 
made under this Act which were the condi- 
tions of service on which the petitioner came 
to be empWed. I may read the relevant 
provisions of the Act. Section 3 of this 
Act makes it obliatory for an employer to 
submit a draft of the standing o r ders proposed 
by him for adoption to his industrm estab- 
lishment witlun six months from toe date 
on which the Act becomes applicable to an 
industrial establishment It runs as follows: 

“3. Submission of draft standing orders: — 
(1) Within six months from the date on 
which this Act becomes applicable to an 
Industrial establishment, the employer shall 
submit to the Certifying Officer five copies 
of toe draft standing orders proposed by nim 
for adoption in his industrial establishment 

(2) Provision shall be made to such draft 
for every matter set out to the Schedule 
which may be applicable to the industrial 
establishment and where model standing 
orders have been prescribed shall be, so far 
as is practicable, to conformity with sudi 
model. 

n) The draft standing orden submitted 
onder this section shall be accompanied by 
a statement giving prescribed particulars of 
the worloneo employed to the Industrial 
establishment todudtog the name of the 
trade union, if any, to which they belong. 

(4) Subject to such conditions as may m 

E escribed, a group of employers in sindlar 
liutiial establishments may submit a fotot 
draft of standing orders under this section." 

Section 4 lays down the conditions for 
certification of the standing orders and it 
reads as under: — 

"4. Conditions for certification of stand- 

a orders. Standing Orders shall be certi- 
e under this Act if — 

(a) provision is made thereto for every 
matter set out to the schedule which is ap- 
plicable to toe industrial establishment, 
and 

(b) toe standing orders or otherwise to 
coiuormify with the provisions of this Act, 
and it shall be toe function of the Certi- 
fying officer or appellate authority to ad- 
judicate upon toe fairness or reasonableness 
of toe provisions of any standing orders." 

Section 5 lays down the procedure for the 
certification of the standing orders and it is 
as follows:^ 

“5. On receipt of the draft under Sec. 8, 
toe _ Certifying Officer shall forward a copy 
thereof to the trade union, if any, of the 
workmen, or where there is no such trade 
union, to the woibnen in such manner as 
may be prescribed, together with a notice 
m the prescribed form requiring objection^ 
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Advocate General was a meanin^ess super- 
fluity. 

IS. It is in the li^t of the various pro- 
visiom that I have noticed that I deal 

■with the hvo questions formulated by me 
above. 

14. For showing how the petitioner and 
the other workmen should be t^en to have 
been appointed in the servire of the Corpo- 
ration learned counsel for the petihoner 
ferred me to the notification py, . 

Governor on ISth November, 19^ which k 
at page 50 of the paper book m the 
petition filed by the Workmen Umon. Tim 
notification was issued by the Governor m 
exercise of his powers under section 34 ot 
the Eoad Transport Corporations Ac^ 
and thereby he made the admimsfrative 

arrangements stated therem. Clause (1) of 
the Notification on which rehance was 

placed was as follows: — , 

“Clause (1). The Bajasthan State Boad 
Transport Corporation (heremafter referred 
to as the Corporation) shall take over the 
management of the existing ^P^dways 

Department of the Government of Baiasthan. 
Nert clause on which reliance ^vas placed is 

of oE GovOT- 

neot employees “6 “ .'’Sjfb! 

posts in the Boadways Depaifinent sh^ 
temporarily placed at the disposal of the 
said^Corporation on deputation for a penodof 
^ee months or for &e period m may be 
extended from time to time by the Govem- 
S ^ the terms and conitiom govern- 
ing them at present till the Coloration 
frames its oivn relations m respect of ser- 
vices of their employees which shall not be 
less advantageous than the terms and conch- 
tons applictble to them at present includ- 
ing provision for absorption m &e serw^ 
of tto Corporation of Government employees 
of the Boadways Department. 

Provided that no deputation allowance 
will be given to the Government employees 
for the deputation period. Leave sda^ 
and pension contribution shall be re^ y 
paid oy the Corporation m respect of all 
Government Servants. _ 

Provided further that in respect of ^ci- 
plinary proceedings or appeal^ 

Erom, Spending immediately before iLe Irt 
October 1964, the State Gove^ent sh^ 
2c?rcise all powers, although they lyiU be 
Sr the /dministrative control of the 
Corporation. 

15 Shri Mridul also referred to Exts. 5, 
R 17 and 18. ExMbit 5 is a copy of a 
reply filed on behalf of fee Corporabon m 
a oispute between one Laluram ^d the 
cSration. Exhibit 8 is an aW of ^ 
^totor about toS 

workmen represented by 

ways Workers’ Union and the Baiasthan State 
Eokvays. Exhibits 17 and 18 are 
Srs passed by the Director of Mehcd 
and Health Services, Bajasthan for postmg 
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certain workmen to certain departments as 
they were declared surplus by the Bajasthan 
State Boadways Transport Corporation 
DepartmenL From the tenor of these two 
orders Exs. 17 and 18 it is sought to 
be argued that the Director of Mechcal and 
Health Services who passed the orders of 
absorption, was treating the Corporation as 
a department of the State. Learned counsel 
for toe petitioner realised that there was no 
express order appointing these workmen in 
the service of the Corporation. Even so he 
attempt^ to ar^e that firom toe facts and 
circumstances placed before toe Coirf by 
him, it should be inferred that petitioner 
TTgilach Chandra and other workmen came 
to be appointed in toe service of toe Cor- 
poration. For this he placed reliance on a 
bench decision of this court in Mohan Lai 
V. State, AIB 1966 Baj 1 which was affinn- 
ed in appeal bv the Supreme Court in 
Bajasthan State Electricity Board, Jaipur v. 
Mohanlal, AIB 1967 SC 1857. 


16. I have considered toe various docu- 
ments to which my attention was invited. 
But on toe material before me I find it dif- 
ficult to come to the conclusion that the 
petiboner Kadash Chandra as also toe_ other 
workmen represented by toe Union m the 
second writ petition came to be appointed 
in toe service of the Corporation. The fate 
of Mohanlal’s case, AIB 1966 Baj 1 decided 
by thic court turned on its own facts. There 
were definite orders passed by toe Bajasthan 
Electricity Board from which it could be 
inJEerred that Mohanlal had been appointed 
in toe service of toe Bajasthan State Electri- 
city Board. The most important fact relied 
upon by toe learned Judges was that toe 
Bajasthan Electricity Board itself had sent 
Mohanlal on deputation with the Public 
Works Department and he could have been 
so sent on deputation only if he were in 
toe service of toe Baja^an Electricity 
Board. The present case is not a c^e of 
that type. In the circumstances I find it 
exceedingly difficult to determine, in the 
exercise of toe extraordinary jurisdiction of 
fViii; court under Article 226 of toe Consfi- 
tution, whether toe petitioner or the work- 
men represented by toe Union in the other 
case had really been appointed in toe ser- 
vice of toe Corporation. This is a matter 
which can more appropriately be r^ed 
either in a civil suit if it is open to these 
workmen to file one or by raising a dilute 
before an Industrial Tribunal. Such a 
Tribunal can go into toe entire evident^ and 
then reach toe conclusion whether petitioner 
Kailash Chandra and other workmen could' 
be said to have been appointed m the ser- 
vice of toe Corporation. 

17 I now turn to the consideration of 
the second question. I need not in the pre- 
^nt case decide whether toe conditions ^ 
service of toe petitioner woidd be gove^ 
by the Standing Orders made by the erst- 
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while Bajaslhan State Roadways, nor need 
I decide whether the Standing Orders could 
not have been framed in view of the provi- 
sions of Section 13 (b) of the Industrial 
Employment (Standing Orders) Act, 1846. 

I will assume for the purposes of this case 
that it is the Rajasthan Civil Services (Classi- 
fication, Control and Appeal) Rules, 1958 
and the Rafasthan Service Rules, 1951 which 
apply to the employees of the erstwhile 
State Roadways Department. Even so, the 
question will have to be examined whether 
the provisions of Industrial Disputes Act, 
1947, the Bonus Act, the Workmen’s Com- 
pensation Act, Payment of Wages Act, 
Minimum Wages Act and a number of other 
statutes that apply to workmen. 

There is no dispute that these Acts do 
jOpply to workmen even in an industry run 
by the State Government. It has also not 
been rightly disputed before me tliat the 
TurmlTig oi transpoit Wsmws as a depart- 
mental undertaking hy the Slate Govern- 
ment was an industry in the fullest sense 
of the term. It has also not been question- 
ed tl>at the petitioner Kailash Chandra and 
the workmen represented by the Union In 
the other case joined service for the first 
time in the State Roadways Department he., 
these were persons who came to be govern- 
ed by whatever statutory conditions that 
woiila be applicable to workmen in an 
Industry. 

I am not called upon to consider the ease 
of a person who Joined service in some other 
department of the State Government and 
came to be transferred to the entwfiite State 
Roadways Department and retained hit lien 
in other departments. In the ca.te of those 
workmen wlio join service for the first time 
in an industrial eslahlishment of the State 
Government I have no manner of doubt 
that tlie conditions of service will include 
the statutory conditions and benefits to 
which a workman is entitled under the la* 
duslrial Disputes Act and various other AetS 
enumerated above. 

Parties have not set down to draw up any 
formal agreement embodying the contract of 
service between them. In the circumstances 
the contract of service between them will 
be taken to be based on the Rajasthan ser- 
vice Rules and the Rajasthan Civil Services 
(Classification, Control and Appeal) Rules 
and several other statutes enumerated above. 
It is in this background that the powers of 
the Government under Rule 20 oi the Rafas- 
than Service Rules have to be ascertained. 
The question is whether the Government 
svUl be competent to so exercise its powers 
under Rule 20 of the Rajasthan Service 
Rules that a person who is a workman and 
is employed in an indastiy run by the Gov- 
ernment could be transferred to another de- 

E rtment which is not an industry assuming 
may be called upon in the department to 
which he is sought to be transferred to dis- 
charge similar duties. 


There is no manner of doubt that a work* 
man employed in an industry has certain 
statutory benefits conferred by various Acts 
of Parliament. The Rajasthan Service 
Rifles, 1951 have been made by the Gove^ 
nor in exercise of his powers under Art. 309 
of the Constitution. Ait. 309 itself provides 
that condib'ons of service are to be laid down 
by an Act of the L-egisIature and it is only 
tiO such conditions are laid down by the 
Act of the Le^lature that the Governor Is 
competent to lay down the conditions ef 
seivice by rules under Art. 309 of the Cons* 
tilution, DOW it is not the nature of the work 
that an individual employee or workman 
may be discharging that alone is the criterion 
for determining whether a particular depart- 
ment is or is not an industiy. 

For seeing that a particular activity is or 
is not an industry within the meaning of 
the various enactments applicable, the 
chmacAer of iVie activity tmdn 
examination has to be ascertained. Rule 20 
of the Rajasthan Service Rules may em- 
power the State Government to transfer a 
workman employed in one industiy to an- 
other Industry of the State where he may 
have almost the identical conditions of sen 
vice on which he initially Joined the employ- 
ment But in my view Rule 20 of the 
Rajasthan Service Rules cannot be utilis^ 
to pul an employee in an industrial unde^ 
taking in a position where he stands to lose 
the several benefits available to him under 
the various Acts of Parliament. Rule 20 of 
the Rajasthan Service Rules has to be so 
utilised that it does not trench upon thi 
provisions of other statutes, nierefore, as- 
suming that petitioner Kailash Chandra had 
not become the employee of the Comoration 
and consequently be could be posted by the 
State Coveraraent to any departmeot under 
its cootroL 

I do not think that Rule 20 of the Rajas- 
than Service Rules can empower the State 
to post such a workman or an employee to 
a department which is not industry at all. 
It may be that with the transfer of the 
transport business run by the Government 
through the agency of its department via., 
the Rajasthan State Roadways, the Govern- 
ment are not left with any industrial activity 
oil which a particular workman can be gain- 
fully employed. 

But that would not be a justificalfon for 
the State Government to transfer an em- 
ployee or a workman in an industry to a d*- 
rtfrtment which is not an industry, without 
his consent. It Is always open to parties to 
arrive at an arrangement by agreement. That 
is not a question before me. It is nobod/« 
case that the petitioner Kailash Cliandra or 
other workman represented by the Union 
had agreed to their transfer to the depart- 
ments which were not industries within the 
meaning of several statutes. That being so, 
tb® impugned orders, to my Tnin. 1 ^ hava 
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been passed without any legal basis. I am 
unable to hold that transfer of a workman 
employed in an industry to another depart- 
ment of the State which is not an industry, 
is just an incident of service. It is a 
different matter as observed earlier if it is a 
case of transfer of an employee or a work- 
man in' one industry to another industry of 
the State where the conditions of service 
may be almost identical and I am not deal- 
ing witli such a case. But in the case like 
the present one I have no doubt tliat the 
State Government cannot be said to be 
clothed with any power to transfer an em- 
ployee in an industrial undertaking like the 
one engaged in by the erstwhile State Road- 
ways Department to a department which is 
not an industry. 

18. I have already noticed the difficulty 
that the second writ peh'tion has been filed 
by the Union and not by the workers who 
have been aSected by the orders of transfer 
made by the State Government. But Kailasb 
Chandra’s case as I have already observed 
is a test case and it is to be expected that 
Government being interested in the correct 
interpretation of the law are not interested 
in multiplying cases. Therefore, though 
technically the Union cannot be permittM 
to maintain the wit petition on behalf of 
the others I do express the hope that the 
State Government will accord the other 
workmen the treatment that has to be 
given to Kailash Chandra in pursuance of 
3ie order that I am going to pass. 

19. In the result I allow Kailash 

Chandra’s writ petition and hereby quash 
the order Ex. 1 dated 11-9-67 and restrain 
the respondents from giving effect to it. In 
the light of the observations made above, 1 
dismiss the second writ petition filed by the 
State Roadways Workers Union. The 
parties are left to bear their own costs. 
GGM/D.V.C. Order accordingly. 
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Keshari Lai Kavi and another. Petitioners 
V. Narain Prakash and others. Respondents. 

Civil Misc. Restoration Appln. No. 93 of 
1967, D/- 19-4-1968. 

(A) Representation of the People Act 
(1951), S. 87 — Civil P. C. (1908), O. 17, 
R. S — Dismissal of election petition — 
Mere fact that case did not fall under O. 17, 
R. 8 does not mean that decision was not 
ca merits. 

O. 17, R. 8 of the Code permits decision 
on merits in cases of certain defaults. It 
has no relevance when the trial is other- 
wise concluded without any default by 
either side. In that case there could be de- 
cision on merits without invoking O. 17, 


R. 3 of the Code. One can easily imagine 
the parties producing their evidence and 
concluding the trial on one day and it will 
be ridiculous to state that there was no 
decision on merits since O. 17, R. 3 of the 
Code could not be invoked as name of the 
parties had committed any default 

(Para 14) 

Where, on the date fixed for hearing in 
the ordin^ course, the election petitioner’s 
counsel did not examine the two witnesses 
present in Court and closed the election 
petitioner’s evidence and the respondent 
mso closed his evidence and both the coun- 
sel then addressed the Court and eventually 
the Court held that tlie allegations in the 
petition remained unsubstantiated and dis- 
missed the election petition: 

Held, that the decision was clearly on 
merits. (Para 14) 

(B) Representation of the People Act 
(1951), S. 87 — Civil P. C. (1908), O. 9, 
R. 8 — High Court has power to dismiss 
election petition on non-appearance of elec- 
tion petitioner. AIR 1958 Mndh Pra 260 
and AIR 1965 Pat 378 and Am 1968 Puni 
152 (FB), Foil.; AIR 1960 J and K 25 (FB) 
and Am 1964 AU 181, Dissent, from. 

^ (Para 18) 

Cases Referred: Chronological Paras 

(1968) AIR 1988 Punj 152 (V 55) = 

(1967) Ele. Petn. No. 9 of 1967, 

D/- 1-9-1967 (FB), Jugal Kishore 
V. Doctor Baldev Prakash 
(1965) AIR 1965 Pat 378 (V 52) = 

1966 BLJR 588, Sasawalia Behari 
Lall Verma v. Tribikram Deo 
Narain Singh 

(1964) AIR 1964 AU 181 (V 51), 

Vishwanath Prasad v. Malkhan 
Singh 

{I960) AIR 1960 J and K 25 (V 47) 

(FB), Dina Nath Kaul v. Elec- 
tion Tribunal Jammu and Kashmir 

16. 18 

:(1958) AIR 1958 SC 698 (V 45) = 

1959 SCR 611, Mallappa Basappa 
V. Basavaraj Ayyappa 
:{1958) AIR 1958 SC 687 (V 45) = 

1958 SCI 680, Kamaraja Nadm v. 

Kunju Thevar 

(1958) Am 1958 Madh Pra 260 

(V 45) = 1958 Jab LJ 232, Sunderlal 
Mannalal v. Nandramdas Dwarka- 
das 15, 17, 18 

(1954) AIR 1954 SC 210 (V 41) = 

1954 SCR 892, Jagan Nath v. Jas- 
want Singh 

(1953) 5 Ele. LR 327 (Ele. Tri. Jaipur), 

Roop Chandra Sogani v. Rawat 
Man Singh 19, 21 

(1953) S Ele. LR 403 (Eh. Tri. Patiala). 

Lahri Singh v. Attar Singh 19 

(1949) AIR 1949 E. P. 86 (V 36) = 

Sm. Ruprani Devi v. Christopher 
Southern Lewis 12 

C. K. Garg, for Petitioner No. 1; R. K. 
Rastogi and M. C. Bhoot, for Respondent 
No. 2. 
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OBDER: This is a miscellaiieous petiticRi 
by Shri Keshax 1^ Eavi and Shii Badha 
Tr{<fian Goyal (who shall hereafter be refer- 
red to as applicants Nos. 1 and 2 re^cctiw 
ly) under Order 9, Rule 8 read with Sec- 
tion 151, Civil Procedure Code (which shall 
hereafter be referred to as the Code) and 
Section 87 of the Representation of the 
People Act, 1931 (whi<ni shall hereafter be 
referred to as the Act) containing a prayer 
in the following terms:— 

is therefore prayed that the applicant 
No. I’s absence may Idndly be excuse and 
the order of taldng proceedings ex parte 
against him may be set aside and further 
restore the petition to its original number 
and allow the applicants to be substituted in 
place of the petitioner and be allowed to 
prosecute the petition." 

2. The material and relevant facts under 
which this application has arisen may be 
given as follows: — 

In the fourdi general election for the Lok 
Sabha that is. House of People, held in 
February, 1967, six persons including the 
appheant No. 1 and the five oon-appiieants 
coQtested for the Lok Sabha seat crom the 
scheduled caste Parliamentary Constituency 
of Took. The non-applicant No. 2 Shn 
Jamna I<al and two others Indicated in 
their comioatioa papers first preference in 
favour of allotment of symbol “star'’ whidi 
was the officially approved symbol of the 
Swatantra party. As no authorised pcisoQ 
on behalf of &e Swatantra party had inti- 
mated to ^e Returning Officer either the 
name of its approved or substituted candi- 
date by 3 P. M. on 2^1-19^ the Return- 
ing Officer while allotting symbob to the 
various candidates allottM the symbol of 
“hone” to flie non-applicant No. 2 and 
supplied to all the contesting candidates a 
list of the contesting candidates along with 
the symbob allotted to them. The non-ap- 
No. 2 moved an application before 
the Election Comimssion on 24-1-1967 for 
revising the order of the Retumi^ Officer 
and allotting the symbol of “stari^ to him. 
The Election Commission, after making 
queries, from the Betuming Officer on the 
application of the non-applicant No. 2 as- 
signed to bim the official symbol “star'* of 
the Swatantra party. It may be mentioned 
that &e decision of the Election Commis- 
sion was given without notice to the noo- 
appliciit No. 1 or to the appliont No. 1. 
Eventually, as a result of the polling the 
non-applic^t No. 2 Jamna Lm was de> 
dared elected to the Lok Sabha. 

3. The non-applicant No. 1 thereupon 
submitted an election petition in thb Court 
on 8th April. 1967. In that election peti- 
tion the non-applicant No. 1 made no refer- 
ence to the detaib of the results of the 
tion but challenged the dcction of the non- 
applicant No. 2 Shri Jamna Lai on only one 
pound. According to the non-arolicant 
No. 1 tho ex parte dedrion of the Mection 


Commission cancelling the free symbol 
“horse" assigned to the non-applicant No. 2 
by the Returning Officer and substituting 
the same by the official symbol “stari’ of the 
Swatantra party was wholly illegal, arbi- 
trary, without jurisdiction and ultra vires of 
the powers of the Ellection Comimssion. It 
was further the non-applicant’s case that 
consequently, the resmts of the election 
were materially affected to the great detri- 
ment and prejudice of the non-apph'cant 
No. 1 and other contesting candidates. The 
non-applicant No. 1 prayea for a declaration 
that the election of the non-applicant No. 2 
was void. 

In that election petition the applicant 
No. 1 w^ impleaded as respondent No. 2. 
The election petition was contested by non- 
apph'cant No. 2 Jamna Lai. The applicant 
No. 1, who was respondent No. 2 in that 
I^tition, did not contest the election peti- 
tion and allowed the case to proceed ex 
parte against him. Issues were femed on 
7-7-1967 and the case was fixed on 16^1907 
im recording evidence. On 16-8-1967 the 
election petitioner Narain Prakash, who Is 
no^pplicant No. 1 in the present petition, 
did not appear in Court and, therefore, his 
statement could not be recorded. Two wit- 
nesses were present but the counsel for the 
petitioner (non-applicant No. 1) did not 
exa^e them with a statement that he 
could not examine them in the absence of 
any Instructions from his client The two 
witnesses were thus discharged. No o&er 
pesent in Court and the coun- 
sel for election petitioner closed his evi- 
dence. The respondent No. 1 Jamna Lai’s 
coumel M no evidence. Arguments were 
beard and eventually the election petition 
vw dismbsed on 16-8-1067 on the ground 
that the allegations made in the election peU- 
ton remained unsubstantiated and unprov- 

^ 1^9-1967 the applicants filed the 

present aiipltotion with the prayer which 
has already bw reproduced in the earh'ei 
part ot tho judgment 

5. this application the applicants put 
torward their case as follows: 

^ In the fiisl in , st .i n ce, the applicants refer- 
nng to tho non-examination by the counsd 
lor the non-applicant No. 2 of the two wit- 
nesses present in Court stated in para 8 of 
the application as follows: 

"But simrisingly enou^ the said wit- 
nesses had not been examined by the p^. 
tioners counsel on the ground that he had 
“ot r^ved instructions from the petitioner 
No ^h imtructions were necessary. That 
he should be presumed to have continued to 
recent his client under the authority and 
instmctioas already ^ven to him." 

fa 4 the applicants referred to the 
(0 that toe non-applicant No. 2 was elected 
as Member of Farliameot from Tonk Con^ 
tnency of Pariiament on Swatantra Party 
^cket; (ii) that he crossed the fioor cf 
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Parliament by resigning from the party and 
j'omed Congress; and that (iii) the non-ap- 
plicant No. 2 addressed a letter dated 21-7- 
1967 to the President, Swatanfara Party, 
Rajasthan, Jaipm:, giving certain reasons for 
his resignation from the Swatantra Party. 
The applicants’ further case is that the non- 
applicant No. 2 advanced absolutely false 
reasons for his resignation from the Swatan- 
tra Party in order to cover his own weak- 
nesses and the bargain that he could strike 
between himself and the non-applicant No. 1 
for the witlidrawing of the election peti- 
tion and his joining Congress. Proceeding 
fu^er the applicants stated in para 5 that 
“the non-appearance of the non-applicant 
No. 1 on 16-8-1987 and the non-examination 
of the witnesses on that date by his counsel 
was a deliberate act” According to them, 
“it was taken recourse to for the purposes 
of shutting out the evidence from being 
brou^t on record and circumvent the pro- 
raions of withdrasval of the election peti- 
tion and at the same time getting it dismiss- 
ed for non-prosecution. This deliberate act 
on his part was a result of the collusion be- 
tween him and the non-applicant No. 2, and 
the bar^in that the latter could strike be- 
tween hnnself and the non-applicant No. 1 
and the influential persons in me Congress.” 
The applicants then gave a number of facts 
in sub-paras of para (5) in support of the 
above statement. In para (6) the applicants 
averred that 

"the election petition is not a mere contest 
between the parties only but brings about 
a situation in which the whole constituency 
is interested.” 

After referring to the provisions relating to 
the withdrawal of the election petition and 
relating to the substitution of parties in 
consequence of the death of the petitioner 
or the remondent the applicants pointed 
out that the election petition cannot be al- 
lowed to be defeated by the collusion of the 
parties. The applicants then stated that 
“the non-araplicant No. 1 adopted a method 
by which he has tried to circumvent the pro- 
visions of withdrawal by not appearing him- 
self and further by seeing that the evidence 
was shut out tom being brou^t on record.” 
In para (7) the applicants averred that had 
they ^own that me non-aOTlicant No. 1 
was likely not to pursue and prosecute the 
election petition and that he would abandon 
the same as a result of some bargain or 
collusion, die applicant No. 1 would have 
himself appeared on all the dates of hear- 
ings and not remained absent and would 
have seen that the petition was duly pro- 
secuted upto the conclusion of the full triaL 
The ap^cants thereafter enumerated 
various grounds on which the application 
was basM. Ihe apph'cant No. 1 Kesar Lai 
swore an affidavit in support of the applica- 
tion and presented a few documents. 

6. Notions of the appL’cation _ were 
Issued to the various non-applicants indud- 
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ing Shri Jananalal non-applicant No. 2. Only 
Shri Jamna Lai appeared and contested the 
application. Others put in no appearance. 

7. Shri Jartmalal in his written reply 
took the foDowing defences: — 

1. "That Sim Keshar Lai applicant No. 1 
w^ served rvith a summons to appear as a 
witness on 16-S-67. He could and should 
have appeared on 16-8-67 in the capacity of 
a party and also of a witness. At the stage 
at which the case was on 16-8-67 he did not 

erforrn his duty in helping the Court in 
_ oing justice. He should have been present 
in Court to watch the proceedings as a party 
and should have appeared as a witness to 
find out the truth, but he failed to do either. 
He defied the summons of the Court and 
did not do what he could have done at the 
proper stage and has now appeared in this 
Hon’ble Court to set aside the dismissal and 
reopen the case. His conduct shows that he 
wants to abuse the process of the Court 
The application is motivated to harass the 
answering respondent and to put undue 
pressure on him to have gains in party 
politics.” 

2. “Correctly speaking there was no evi- 
dence with the elecdon petitioner to prove 
the material effect on the election even if 
the irregularity, if any, within the meaning 
of section, would have been proved. Accord- 
ing to the law as laid down by the Supreme 
Court it was almost impossible to prove die 
material effect.” 

3. “That the apphcants want to reopen 
the case so as to change the witnesses and 
multiply their number and start afresh so as 
to put pressure on the answering respon- 
dent for fear of that and to act according 
to their dictates in party politics" 

4. Referring to the non-examination of 
the two witnesses the non-applicant No. 2 
averred as follows: — 

“The examination of those witnesses who 
were present would have served no useful 
purpose in absence of other evidence. In 
the absence, the stand taken by the Collec- 
tor was not accepted by the Election Com- 
mission in the matter of the allotment of 
the symbol. What he reported in writing 
to the Election Commission was not agreed 
upon by the Election Commission, hence 
his report became disputable. The examina- 
tion of the Collector and the answers elicit- 
ed in the examination would have thrown 
light on the alleged irregularities and that 
might have gone in favour of or aga in st the 
election petition. Hence the Advocate for 
the election petitioner was to decide whe- 
ther to remain satisfied with the report of 
the Collector or to examine him and pro- 
bably he wanted to seek instructions from 
bis client The answering non-apph’cant can 
only submit the probabilities. The Advo- 
cate for elecdon petitioner might have acted 
in the best of his judgment on the circum- 
stances as they presented themselves to him. 
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Simply because he did not act in a mann» 
which according to the present ^ applicant 
was more proper, it cannot be said that his 
action was mala fide or collusive, “nie ad- 
vocate for the election petitioner did not 
represent that he had no instructions to ap- 
pear in the case for his client or to conduct 
the case and probably he did not like to 
take the risk of examining the Collector Id 
the absence of instruction for fear of reduc- 
ing the effect of written report which was 
already in his favour. The other official 
witness was formal one. The advocate for 
the election petitioner argued the case on 
the material on the record*. 

The non-apph'cant No. 2 denied the allega- 
tions relating to the crossing of the floor of 
the Parliament by him. Referring to his 
resignation from the Swatantra Party, he 
averred that it was an internal matter of the 
party and had no relevance in the nroceed- 
mgs. ilie non-applicant No. 2 emnnatically 
denied the allegations in paras 4 (a) and 
relating to bargain and collusion between 
the non-applicant No. 1 and non-apniicant 
No. 2 for the withdrawal of the election 
petition. He also denied the allegations io 
para (8) relating to the draimvention of the 
provisions of law relating to the withdrawal 
of the election petition. In this connection 
the non-applicant No. 2 specifically observ- 
ed as follows:— 

Tbe applicant No. 1 failed In his duty as 
a party and a witness. The least which he 
ihould have known was that he was to ap- 
pear as a witness and help in expediting 
the disposal of the petition. His conduct in 
Bot appearing on 16-8-67 so Iightlv accord- 
ing to him amcnints to the contempt of the 
authority of the court. The reason given by 
the applicant No. 1 for not appearing on 
lf5-8-67 cannot be a aufficient cause.” 

The non-applicant No. 2 also gave a detailed 
reply to the various grounds relied upon by 
the applicants in para (7). The non-appli- 
cant No- 2 in his additional pleas averred 
that the applicants had no locus standi to 
iwesent the application and that the appli- 
cation was not maintainable under any pro- 
visions of law. 

S. I heard counsel for the parties at 
leogth. 

9. In support of the application the 
counsel put forward some alternative con. 
tentions. In connection with the first con- 
tention the applicant’s counsel formulated 
the following propositions: — 

1. That the decision of this Court dated 
16-8-67 cannot be treated as a decision on 
merits so as to fall willun the language of 
Section 98 of the Act. 

2 . That rht* Court could not have dlsmls- 
ted.the election petition in default on non- 
appearance of the petitioner as the dismissal 
of election petition on the ground of rod- 
appearance of the petitioner is contrary to 
law and causes infustice and denies the 
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rights of the entire electorate who are un* 
questionably interested in the proceeding. 

3. That as the non-applicant No. 1 tbou^ 
not openly withdrawing the petition was 
trying collusively to keep back the available 
evidence for sustaining the grounds taken in 
the petition. The applicant No. 1 was en- 
titlea to support the grounds by leading evi- 
dence to prove them. 

10. Elaborating his contention, the coun- 
sel contended that the decision of this Court 
being not a decision on merits but being a 
mere dismissal of election petition on non- 
appearance is legally inoperative and that 
the election petition should be treated as 
being pending and that the applicant No. 1 
as one of the respondents to the election 
petition, is entitled to lead evidence In sup- 
port of the petition. 

11. In sitpnort of the first proposition, 
the counsel relied upon two premises:— 

(1) That although the non-applicant 
No. l*s witnesses were present his counsel 
did not examine them on account of absence 
of Iftstiuctinns from his client. According 
to him, the counsel as per his own showing, 
had DO instructions In the case and, there- 
fore. his presence in the case was of no 
avail and it was a case wliere the non-ap- 
plicant No. I should be treated to have 
committed default in appearing in the Court 
which could attract the provisions of Order 17 
Rule 2 of the Code in the cases of suits. 

(2) That 16-8-67 was fixed for recording 
evidence in the ordinary course of things 
and was not got fixed on an adjournment 
sought by the non-applicant No. 1 and at 
his instance. According to him, the neces- 
sary conditions to attract the applicability 
of Order 17, Rule 3 of Code, for a 
decision oo merits were not salbfied. 

12. After giving my careful considera- 
tiOD to the facts of the case and the rele- 
vant law bearing on the point I have no 
hesitation in concluding that the petitioner 
has oot been successful in establishing the 
first premise.^ It Is true that the non-ap- 
plicant No. Ts counsel did not examine the 
two witnesses present in Court with a state- 
ment that he could not examine them in 
the absence of instructions from the petL 
tioner. But, from this, it will not be legally 
fustified to Jump to the conclusion that the 
counsel had no instructions to appear. T^e 
counsel while expressing his inability to 
examine the witnesses cannot be taken to 
mean that he had no instructions to appear 
fa the case. The proper interpretation of 
the counsers conduct is that although there 
was no withdrawal of his authority and in- 
structions to appear and act on behalf of the 
Qon-applicant No. 1 he was disabl^ from 
examining the witnesses on account of the 
abseoro of necessary and reasonable assist- 
ance from the client in properly exami^g 
the witnesses. In support of this view, I 
may refer to the observations made by a 
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of the East Punjab High trid of the electton petition to be_^Mncluded 


and tiie case disposed of on merits. 
14. As for the second premise, I 


agree 


Division Bench Vr' 

Court in Sm. Ruprani Devi v V Christy 

pher Southern Lewis, AIR r- » - 

Mter referring to the counsels argumente ^jjg counsel for the applicants that the 

that a case of a counsel who says Ibat he provisions of Order 17, Rule 3 of the Code 

is unable to act on his clients behalf is nd- fee invoked in the present case, 

analogous to that of one who states that he 17 ^ j^ule 3 of the Code enables a 

has no instructions the learned judge speak- Court to dispose of the case on merits when 

ing on behalf of the Court observed as fol- ^ party had been granted time to do one or 

lows: ■. other of the three things mentioned in the 

“In my opinion the two cases are wholly ^ule viz. to produce evidence or to cause the 
distinct from each otlier. The scope of the attendance of his witness, or to perform any 
authority of a counsel who is engaged by ^ther act necessary to the further progress 
his client to represent him in a case is Imit- gf thg suit when the default has been corn- 
ed to the instnictions given to him. These niitted by such party in doing the act for 
instructions may be either to put in appear- which the time was granted. In the present 
ance on his client’s behalf or to act for mm. gasg, 16-8-67 was fixed in the ordinary 
When a counsel asserts that he has no ms- course of things and the non-aOTlicant No. 1 
tructions the inference is that he has no i^ had not been granted time for doing any one 
tnictions’ even to appear on his client s be- gf the three things mentioned above. In 
S sT hr appearance is considered os this view of the matter. Order 17, Rule 3 of 
mntkrnount to no appearance. But when a the Code could not have been applied. To 
counsel appears and states that he is not say this, however, cannot amount to saymg 
^le to <fo a particular act, he cannot be that this Court could not have deposed of 
to mean that he has no instructions the election petition on merits. Order 17, 
to perform that act. On the other han^ I Rule 3 of the Code permits decision on 
take him to mean that though he had merits in cases of certain defaults. It has 
hppn instructed to perform that act, some- no relevance when the «al is othervwse 
£g hSliappened which has disabled him concluded wthout any default by either 
doing it or he has otherwise failed in side. In that case there could be decision 
hS duW in spit^of the instructions.” on merits ^vithout invoking Order 17, Rule 3 

S t non andicant No. I’s counsel in of the Code. One can ei^fiy imagine the 
■ had instructions to con- parties producing their evidence and con- 

the election P®btion . j- ^ ty his duding the trial on one day and it will be 

duct the case IS « egabli-shea oy ridiculous to state that there was no deci- 

act of . .u ggg It may be also sion on merits since Order 17, Rule 3 of the 

dence and . the applicants Code could not be invoked as none of &e 

significantly pointed out that the appucao committed any default. In the 

themselves have unambiguously statea m p non-applicant No. I’s 

the petition that non-apolicant counsel did not examine the two 

“tL "Ju^d ie witnesses present in Court and closed 

No. 1 on 16-8-67 a deliberate the non-applicant No. 1 s evidence, 

of the witnesses on m for the pur- The respondent (non-applicant No. 2) also 

act and it w^. taken recourse ^ address^ 

poses of °g_\d and circumvent the the Court and eventually this Court held 

ing brought on record ana election that the allegations in the petition remained 

provisions of wdhdiawd of Ae eiec^ “ substantiatld and dismissed the . election 

petihon and at the • deliberate petition. The decision, in my opinion, was 

missed for the result of the collu- Nearly on merits and the applicants’ counsel 

Sn°beJilfeen him Sid 4e non-applicant cannot be heard to say that the decision 

No. 2.” ^ ^ . 

It was also stated in the petition Aat the 

£ * to.”3'’2‘To fS 


could not be treated as one on ments _ 
Having regard to these finding in conn^ 
tion with the two premises relied upon by 
the applicant’s counsel, the applicant s coun- 
sel has not been successful in ^tabhshing 
the first proposition. This Courts decision 


tions were necMsary anO tnar ne proposition. This Court 

presumed to have represented . dated 16-8-67 having been given on ments 

Snder the instructions and authority already application for setting aside Ae decision 

Sven to him. ^th tie help of Order 9, Rule 8 read w.A 


the applicant’s contention that w^ 

a case of non-appearance of Ae 
cant No. 1 in court on 16-8-67 and that the 
petition could not have been 
disposed of on merits. On ;Ae o*®^ 

I am very clear that the pehboner w^ My 
represented by his counsel who permitted the 


alone, jiowevci, cu> -- 

parties addressed _ len^y arguments on 
the various other points I have Aought it 
pi^Jer to record my findings on them also. 

Taking up the second proposition I 
may at™ state that the Courts had oc^ 
SiS to consider the question of the 
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oompatence of th© Election Tribunal to 
BUSS the election TCtition in defaiJt under 
the provisions of the Code of Civil Proce- 
dure under the law as it stood prior to the 
amendment by the Amendment Act No. 47 
of 1966. In Sunderlal Mannalal v. Nand- 
ram Das Dwarkadas, AIR 1958 Madh Pra 
260 tile law was laid down as follows: — 
“Now the Act does not &ve any power 
of dismissal. But it is axiomatie that no 
Court or tribunal is supposed to continue a 
proceeding before it when the party who 
has movM it has not appeared nor cared to 
remain present. The dismissal thereforet 
is an inherent power which every tribunal 
possesses.“ 

16. The Full Bench of the Kashmir 
High Court in Dina Nath Kaul v. Election 
Tribunal Jammu and Kashmir, AIR 1960 
J and K 25 (F. B.), however, expressed a 
contrary opinion. After referring to 
Supreme Court cases Mallappa Basappa v- 
Basavaraj Ayyappa, AIR 1958 SC 698, Jagan 
Nath V. Ia^vant Singh, AIR 1054 SC 210, 
and Kamaraja Nadar v. Kunju Tevar, AIR 
1958 SC 637 the Bench observed: 

“These authorities establish that once aa 
election petition is before the Election Tri- 
bunal, it has to proceed to completion ao- 
eordlnz to the provisions of the Representa- 
tion of the People Act, and it if not open to 
the petitioner to exercise his option to pro- 
secute the petition or not or to abandon 
or withdraw it wholly or in part. 

It follows that the dismissal of an election 
petition on the ground of non-appearance of 
the petitioner Is contrary to law and causes 
infustice and denies the righte of the entire 
electorate who are unquestionably interested 
in the proceedings. 

The order of the Election Tribunal dated 
3-12-57 dismissing the election petition pre- 
ferred by the second respondent under the 
provisions of Order 9, Rule 8, is theiefore, 
j ^aini y enoneous, unjust and untenable in 

The Full Bench, therefore, refused to issue 
a writ of certiorari under Article 220 of the 
Constitution, to quash a subsequent order 
setting aside the order of dismissal dated 
3-12^7 and restoring the petition, 

17. In Vishwanath Prasad v. MaBckan 
Sin^, AIR 1964 All 181, a Division Bench of 
the Allahabad High Court commenting upon 
the liew taken in AIR 1958 Madh Pra 260 
stated as follows: — 

“\Ve. with great respect, are unable to 
agree with this line of argument. A tribn- 
nal cannot be said to possess _ inherent 
powers to dismiss an election petition in any 
way it likes. If the party does not appear 
before the Tribunal and does not pnrauoe 
tbe necessary evidence for the issue and the 
burden of proof is upon that party or does 
not submit arguments before the Tribunal 
to convince it to decide the issue in its 
favour, then the Tribunal may deride it 
against that party, but it must be a 


on the merits. The issue which is before 
flic Tribunal must be decided. It is not 
necessary for the Tribunal to wait on in- 
definitely. The Trib unal may close the case 
and deride the issue but there is no reason 
for holding the Tribunal has power to 
dismiss the petition without deciding the 
issues.’* 

It was further observed as follows: — 
“Since we have already held that the 
Tribunal Kari no power to dismiss the elec- 
tion petition for default ^e question of 
restoring does not arise. In tbe eye of law 
the election petition was still pending and 
not disposed of. By the subsequent order 
the Tribunal had merely removed the effect 
of an order which was wrong and bad no 
effect on the preweedings. Tbe election 
petition had never been properly disposed 
of and therefore the tribimaf was ri^t in 
deciding to proceed svith it.” 

18. In Sawalia Behari Lall Verma v. 
Tribikram Deo Narain Singh, AIR 1963 Pat 
S78 a Division Bench of the Patna High 
Court scrutinised the Supreme Court cases 
relied upon by the Full Bench of 
Kashmir High Court in AIR 1960 J and K 
25 (FB) for their conclusion and examined 
the relevant previsions of the statutory law 
and eventually recorded agreement with the 
decision of the Division Bench of the 
Madhya Pradesh High Court in AIR 1958 
Madh Fra 269. The Bench observed— 
“The position, indeed would beabaifllDZ 
ooe if it were to be laid down that even 3 
the petitioner chose not to pnisecute a peti- 
tion or lead evidence the '^bunal must go 
on with the case. 1 may only add to the 
reason assigned in the Jud^ent that Sec- 
tion 90 (1) is sidficienUy wide to make 
O^er 9 of the Code of Civil Procedure ap- 
plicable to all election disputes under tbe 
Representation of the People Act. It is no 
doubt, true that there is an observation in 
tbe Judgment of their Lordships of the 
Supreme Court that the powers of the Tribu- 
nal under Section 92 of the Act are dif- 
ferent from the powers of a Court under 
the Code of CMl Procedure. That, how- 
ever, cannot be taken to have the effect of 
DuUiiying the dear provision of See. 90 (1) 
of the Act that the procedure fo be follows 
by the Tribunal in disposing of the election 
petition would be of the Code of Civil 
Procedure, Onler 9 is a part of the Code 
of Civil Procedure, and there is no reason 
to hold that it would not apply to the pre- 
sent case, because there is no such restric- 
tion provided in the Representation of the 
People Act itself making this Order 9 in- 
applicable to the election cases." 


After the amendment of the Representa- 
tion of the People Act in the year 1966 the 
point came up for consideration in a Full 
Bench case: Ju^ Kishore v. Doctor Baldev 
Prakash, Elec. Petn. No. 9 of 1907, DA 1-9- 
1^ = (Reported fa AIR 1968 PunJ 152 
{FBJJ fa which Grover, J. as he then was. 
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dealing with the point observed as fol- 
lows: — 

‘T. venture to think, with respect, that the 
Patna view is correct It is quite clear that 
there is no distinct provision in the Act lay- 
ing down any particular or special proce- 
dure which is to be followed when the peti- 
tioner chooses to commit default either in 
appearance or in production of evidence or 
generally in prosecuting the petition. The 
provisions of the Code of Civil Procedure 
would, therefore, be applicable under Sec- 
tion 87 of the Act. I am further of the 
opinion that any armunent which could be 

E ressed and adoptea for saying that the in- 
erent powers of the Court could not bo 
exercised in such circumstances would be 
of no avail now as the High Court is a Court 
of record and possesses ml inherent powers 
of a Court while trying election petitions. 
There can be no manner of doubt tliat the 
observations made by HidayatuUah, C. J. 
(as he then was) in AIR 1956 Madh Pra 
260 ivould be folly appL'cable.” 

With great respect, I agree with the opinion 
expressed by Grover, J. and hold that the 
High Court has power to dismiss an election 
petition on non-appearance of the elecb'on 
petitioner. The second proposition advanced 
on behalf of the applicants cannot, therefore, 
be accepted. 

19. I do not consider it necessaty to 
adjudicate upon the controversy relating to 
the third proposition formulated by the ap- 
plicant’s coimsel who start with an assumption 
that where a election petitioner though not 
openly •svithdrawing the petition was trying 
coUusively to keep back the available evi- 
dence for sustaining the grounds taken in 
the petition any respondent can claim to lead 
evidence to prove the allegations made in the 
election petition. Indeed, the two cases 
Lahri Singh v. Attar Singh, (1953) 3 Ele LR 
403 (Ele. Tri.-Patiala) and Roop Chandra 
Sogani v. Rawat Man Singh, (1953) 5 Ele 
LR 327 (Ele.-Tri.-Jaipur) support them. The 
applicants, however, do not derive any assis- 
tmce in the present case from the proposi- 
tion formulated by them and the two cases 
relied upon by them. In both these cases 
the election petitions were pending and be- 
fore their disposal when the respondents 
came forward alle^ng non-production by 
the petitioners and expressing their intention 
to lead evidence in support of the election 
petitions. In tiie present case, the election 
petition stood disposed of by this Court’s 
order dated 16-8-1967. At the time of the 
filing of the present application by the ap- 
plicants the petition was not pending and, 
therefore, there could be no question of the 
respondent being permitted to lead evidence 
in support of the election petition. I may 
also observe that the principle relied upon in 
these tw’o cases cannot be extended to enable 
a respondent who allowed the election peti- 
tion to proceed ex parte and who remained 
absent till the disposal of the election peti- 
tion and who did not even care to appear 
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on tile date of the dismissal of the election peti- 
tion in spite of his being summoned to ap- 
pear as a witness in the case, to challenge 
the order of dismissal and to obtain restora- 
tion of the election petition and then to lead 
ewdence in support of the allegations con- 
tained in the petition. 

20. The contention of the petitioners in 
support of the present petition on the basis 
of the three propositions initially formulated 
by them thus has no force and is rejected. 

21. The^ alternative contention of the 
applicants is that the non-apph'cant No. 1 
and non-apph'cant No. 2 entered into some 
kind of bargain for securing the dismissal of 
the election petition and that they adopted 
tactics of getting the election petition dis- 
missed by an omission to produce evidence 
and in doing so they circumvented the pro- 
visions of the Act relating to the withdrawal 
of the election petition. It was contended 
that in doing so the non-applicant No. 1 com- 
mitted a fraud upon the constituency in 
secunag an order oi disnussal of the election 
petition. An order obtained by fraud should 
not be treated as valid and operative and 
deserves to be imored. It was prayed that 
thE Court should ignore the order and per- 
mit the applicants to lead evidence in sup- 
port of the allegations contained in the elec- 
tion petition so as to do justice to Ae 
constituency. I regret, I cannot accept this 
contention also. As pointed out by Grover, 
J. as he then was, in the Full Bench case: 
Roop Chandra Sogani v. Rawat Man Singh, 
(1953) 5 Ele LR 327 (Ele.-Tri.-Jaipur), 
“there is no provision whatsoever by which 
a respondent who might have been a peti- 
tioner can be compelled or forced by the 
Court to prosecute the petition or adduce 
evidence in support of it owing to the de- 
fault of the original petitioner and on his 
refusal to do so notice of such event can be 
published in the official gazette to enable 
some one, who might have been a petitioner, 
to apply and get substituted and then pro- 
secute the petition. Nor can the Court give 
^y decision on the merits worth the name 
in a petition which is not being prosecuted 
in the absence of any evidence which might 
have been adduced by the parties. It is 
difficult to believe that the Legislature in- 
tended that the Court in such circumstances 
should embark suo motu on an enquiry 
which it will be impossible to successfully 
complete unless some one is prepared to 
provide the material and the evidence and 
incur the expense.” The learned Judge in 
that case referred to the position under the 
English Law and quoted extensively from 
Halsbury’s Laws of England, including the 
observations. 

‘Tf there are any indications of impurity 
in the election, it is impossible to shorten 
the case by concession between the parties. 
The Court must sit as long as there is any- 
thing which can be brought before it by the 
parties or the Director of Rublic Prosecutions 
relating to these allegations.” 
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The learned Judge further observed 

*^ere is no such authority or officer la 
India who been entrusted with the task 
which is beius perform^ by the Director 
of Public Prosecutions in Eo^and in the 
matter of election petitions and election of- 
fences and unless such an agency is set up, 
it is not possible to see bow the real pur- 
pose of the election petitions can be nilly 
achieved where a petitioner after filing the 
election petition decides for some reason or 
the odier to make persistent defaults in its 
prosecution, or even to deliberately wilh^ 
hold all the material evidence.** 

22. Having considered the principle laid 
down by Grover, |. as also the reasoning ia 
support of the principle, I am not prepared 
to accept the uteroative contention of the 
applicants. 

23. The application, therefore, fails and 
is hereby dismissed. There will be no order 
as to costs. 

JHS/D.V.C. Application dismissed. 
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L. S. MEHTA, J. 

Sajjan Sin^ Bhairun Singh, Petitioner v- 
Saflan Singh Jagaonatb Sin^ and another, 
Non-Petitioners. 

Criminal Ref. No. 139 of 196S. DA IS-T- 
1968. from orier of S. J, Jodhpur, D/- 81» 
5-1963. 

(A) Criminal P. G (1898), S. 145 (4) — 
Scope — Property attached under Seo» 
tfon 145 (4) — l^ee, temporary iniunctfoo 
bsued by civil court In respect of same pro- 
perty — Subsequently, Mapstrate appoint- 
mg Tehsildar as Receiver — Appointment 
is valid — lC5vQ P. G (190S), Order 39, 
Rule 1, Order 21, Rule 54). 

Where in respect of property, attached 
under Section 143 (4) of Criminal P. C-., • 
temporary injunctioa Is issued by a civil 
court, the subsequent appointment of Tehsil- 
dar as Receiver for the property by the 
Magistrate, is valid. (Para 10) 

VVben tie attachment order is not chal- 
lenge the consequential order of appoint- 
ment of Receiver cannot be qrrestioned. The 
right to attach carries with it the right to 
tiSe the necessary step for the custody and 
management of the jropertv. Therefore, 
once the attachment is made, there is no 
alternative for the criminal court but to take 
into its possession the property. If this is 
not done, the attachment bKOmes meaning- 
less. The attachment order also does not 
mean symbolic possession but actual posses- 
sion. The appointment of a Receiver Is 
hence only a follow-up of the attachment. 
Further, the Receiver will only be an agent 
of the Magistrate acting under his order. 
Thus, such an appointment is only adminis- 
trative. AIR 1948 Mad 234 and AIR 1955 
Jl./Kl,/E641/68 ■ 


AO 61 and AIR 1966 Andh Pra 80. Ret on; 
AIR 1920 Mad 209 and AIR 1933 Lah 409. 
Dissent from. AIR 1929 T.ah 223 and 
(1912) 14 Ind Gas 759 (Mad) and AIR 1968 
SC 359. Foil (Paras 3. 6 and 9) 

Moreover, the scope of Criming P. C. fa 
distinct from that of Civil P. G *11)6 crimi- 
nal court is concerned with the maintenance 
of law and order which is not the function 
of tile civil court The purpose of the civil 
court attachment also is quite different from 
that under Section 145 (4). Attachment 

order under Ovil P. C. is a preliminaiy step 
to make available the propoty for sale for 
satisfaction of a decree. The main idea in 
a civil court attachment is to restrain the 
judgment-debtor from transferring or charg- 
ing the property in any manner. Stiii an 
obfect is wholly foreim to a proceeding 
under Section 145. The Magistrate, vindet 
Section 145. has nothing to do with the title 
of the property and he may be concerned 
with maintaining actual possession to pre- 
vent breach of peace. The dvil court 
attachment only restrains the party against 
whom it is issued. In spite or this injuno- 
tion. there can still be an apprehenstoo of 
breach of peace. In snch.a case, it is the 
duty of the Magistrate to taka preventive 
action under Section 145. Thus, there fa 
nothing to prevent the Magistrate from 
taking recourse to Section 145 ia a suitable 
ff*«,where a dvi] suit fa pending between 
the litigants io respect of the same sublect 
TOttw, It cannot therefore be said that the 
oimipa] court should respect such civil fn- 
iuDcboo notwithstanding imminent danger of 
“SP (Paras 4. 7 and 6} 

Thus, such mjpomtment of Receiver fa 
valid. AIR 1951 Mad 764. ReL on; AHl 
1943 Pat 124. disapproving view of Mullick. 
J. to AIR 1918 Pat 107 and AIR 1981 Ra) 
210 (FB) and ILR (1961) 11 Raf 1180. FoU.; 
AIR 1938 Rang 88 and AIR 1059 Mys 122 
and AIR I960 Assam 111 (SB) and 1962 (21 
Cr L) 709 (Mys) and 1003 (1) Cri LJ 512 
(AB). Ref. (Para 9) 

(D) Giminal P. G (I89S), Sections 439 
md 145 (4) — Property attached under Se^ 
tion 145 (4) — - Subsequently Receiver ap- 
pointed — Attachment order not challengra 
witiJn prtecribed time — - Revision against 
such apjwntmenl — puestion of e m ergency 
at the time of ordering attachment cannot 
be canvassed. 

When a Receiver is appointed after attacdi- 
Ing a property under Section 145 (4) of 
Criming P. C., and the attachment oraer fa 
not challenged within the prescribed time, 
but a revision petition fa filed against the 
appointment order, the attachment order 
having become final, the questioii of emer- 
gency at the time of ordering attachment 
cannot be canvassed by that petition. 

_ ^ . (Para OJ 

<^e* Referreds Chronological Paras 
(1966) AIR 1966 SC 359 (V ^ « 

(1965) 3 SCR 655, Deo Kuer v. 

Sbeo Prasad Singh 4 
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(1966) AIR 1966 Andh Pra 80 (V 53) = 
1966 Cri L] 256, Venkata Peddiraju 
V. Balireddi Appanna 4 

(1963) 1963 (1) Cri LJ 512 (AU), Lai 

Chand v. Smt. Amrauti 8 

(1962) 1962 (2) Cri LJ 709 (Mys). 

. Multani v. Shah Afadu Turab 

Qadari 8 

(1961) AIR 1961 Raj 216 (V 48) = 

ILR (1961) 11 Raj 657 = 1961 (2) 

, Cri LJ 52 (FB), Tikuda v. The 


. State 7 

(1961) ILR (1961) 11 Raj 1180, 

Chairman, Municipal Board Bha- 
dra V. The State 7 

(1960) AIR 1960 Assam 111 (V 47) 

(SB), Brojendra Kumar Sen Gupta 
V. Jitendra Chandra Sen 2, 8 

(1959) AIR 1959 Mys 122 (V 46) = 

1959 Cri LJ 621, Malkappa v. 

Padmanna 2, 8 

(1955) AIR 1955 AU 81 (V 42) = 

1955 Cri LJ 261, Shyama Charan 
V. State 4 

(1951) AIR 1951 Mad 764 (V 38) = 

52 Cri LJ 705, Ramiah v. Nachi- 
appa Chettiar 5 

(1948) AIR 1948 Mad 234 (V 35) = 

49 Cri LJ 456, Y. S. R. Prasad 
Zamindar of Devarakota v. K. 
Ramaswamy 4 

(1943) AIR 1943 Pat 124 (V 30) = 

44 Cri LJ 414, Nand Kishore Prasad 
Singh V. Eadha Kishun 4 

(1938) AIR 1938 Rang 88 (V 25) = 

39 Cri LJ 484, Maung U San v. 

Maung Lu Gale 4 

(1933) AIR 1933 Lah 409 (V 20) = 

34 Cri LJ 342, Prem Kuar v. 

Benarasi Das 4, 9 

(1929) AIR 1929 Lah 223 (V 16) = 

30 Cri LJ 411, Diwan Chand v. 
Emperor 2, 5 

(1920) AIR 1920 Mad 209 (V 7) = 

21 Cri LJ 73, Gopala Aiyar v. 
Krishnaswamy Iyer 4 

(1918) AIR 1918 Pat 197 (V 5) = 19 

Cri LJ 249, Mewa Lai v. Emperor 2, 4 
(1912) 14 Ind Cas 759 = 13 Cri LJ 
295 (Mad), Srinivasa PiUai v. 

Sathayappa Pillay 4 


V. S. Dave, for Petitioner; Than Chand 
Mehta and Bhim Raf, for Non-Petitioners. 

ORDER: This is a criminal reference 
submitted by learned Sessions Judge, Jodh- 
pur, recommending that the order of Sub- 
Divisional Magistrate, Jodhpur, dated 
January 27, 1968, for the appointment of 
a receiver to manage the attached house in 
Case No. 42 of 1967, under Section 145, 
Cr. P- C. be quashed. 

2. Party No. 1, Sajjan Singh son of 
Bhairun Singh, it is alleged, made a report 
at the Police Station, Bilara, with the aUega- 
tion that Sajjan Singh, son of Jagannath 
Singh, Party No. 2, forcibly occupied his 
house, situate in viUage Chokri Kalian, on 
October 16, 1967, and that there was every 


possibility of breach of the peace. On re- 
ceipt of the above report, the Station House 
OEBcer of the said Police Station proceeded 
on the spot, on October 27, 1967, conduct- 
ed inquiry and apprehended that there was 
imminent danger of breach of the peace. 

He then submitted a report, on October 
28, 1967, to the court of Sub-Divisional 

Magistrate, Jodhpur, for taking immediate 
action by way of attaching the house in 
dispute. That very day the Sub-Divisional 
Magistrate drew up a preliminary order and 
attached the premises in question. There- 
after on November 9, 1967, Party No. 1, 
applied to the court for the appointment of 
a receiver. On January 27, 1968, learned 
Sub-Divisional Magistrate, Jodhpur, issued 
direction appointing Tehsildar, Bilara, as a 
receiver, to look after and preserve the 
property. 

It may also be stated here that party 
No. 2 BIm a civil suit in the Court of civil 
Judge, Jodhpur, in respect of this very pro- 
perty and obtained a temporary injunction 
against party No. 1 on January 25, 1968. 
A revision application was film by party 
No. 2 against the order of Sub-Divisional 
Magistrate, dated January 27, 1968, in toe 
court of learned Sessions Judge, Jodhpur. 

Learned Judge observed in his 
order of reference that the Magistrate 
was not competent to appoint 
a receiver and that a criminal court 
should reject temporary injunction, issued 
by toe ciw court. He mainly relied on 
Mewa Lai v. Emperor, AIR 1918 Pat 197, 
Diwan Chand v. Emperor, AIR 1929 Lab 
223, Malkappa v. Padmanna, AIR 1939 Mys 
122 and Brojendra Kumar Sen Gupta v. 
Jitendra Chandra Sen, AIR 1960 Assam 111 
(SB) and recommended that the order of the 
Sub-Divisional Magistrate, dated January 27, 
1968, be quashed. 

3. The order of attachment of toe house 
including the furniture and other articles 
was made as far back as October 28, 1967. 
That order was not challenged in any revi- 
sion petiUon. That order is the parent 
order. The order appointing the Tehsildar 
as a receiver is only a foUow-up one, 
directing him to look after and preserve the 
property. When the principal order was 
not assailed, the consequential order could 
not have been challenged. The attachment 
having been made, on October 28, 1967, 
there was no other alternative for the Crimi- 
nal court but to take into its possession the 
property in dispute. Thus the subsequent 
order was merely of administrative nature. 

4. In support of the above proposition 
reference is made to Y. S. R. Prasad, Zamin- 
dar of Devarakota v. Ramaswamy, AIR 1948 
Mad 234. In that case Govinda Menon, J., 
as he then was, held that when land in dis- 
pute had been attached and the court direct- 
ed the Tehsildar to sell the cultivated rice 
by public auction, the Tehsildar only acted 
as an agent of the Magistrate and the direo- 
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tion given to him waa merely an administra- 
tive order. As the order passed by the Sub- 
Division^ Magistrate, was simply an adir^ 
istrative one, no revision lay, and the Hi^ 
Court could not interfere. 

Similarly, in Shyama Charan v. State, 
AIR 1953 All 81, Raghubar Dayal, J. sa 
he then was, observed that a Ma^strate's 
order with respect to the custody of a child 
would not be absolutely without any Juris- 
diction or power vest^ in him. As a 
Ma^trate, be has to malce suitable orders 
for the cukody of the child. Such an order 
would undoubtedly be an order made by 
him in his executive capacity and, therefore, 
it would not be snbject to the revislonal 
juiisiction of the High Court. Learned 
Sessions Judge, Jodhpur, relied upon AIR 
1918 Pat 197. 

In that case Muhick, J. pointed out that 
a Magistrate was not competent to appoint 
a receiver and diat the order of attachment 
which the law empowers him to make has 
no greater force than any attachment, the 
effect of which is generally to restrain alie- 
nations. Ilus view of hiuUick, J. was not 
fully endorsed in the same Judgment by 
Jwala Prasad, J., who observed that an 
attachment under Section 14S, Cr. P. C., 
may have the same effect as an attachment 
under the Code of Civil Procedure. 

It may possibly amount to somethiBg more 
than that, that is to say, after attaounent 
the Ma^trate may take steps for ^per 
care ana custody of the property and pre- 
vent the removal of the property by any 
of the riral claimants or strangen. The 
view of Mullick, I. has further been dis- 
approved in a subsequent Division Bench 
authority of the Patna High Coiirt, reported 
in Nandkisboro Prasad Singh v. Radba- 
kishnn, AIR 1943 Pat 124, wherein it i 
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145, is enacted. In 
ord^ to keep possession a Magistrate must 
ordinarily act throu^ some agent appoint- 
ed by him in thi< behalf." 

Tto view of Bum, J. was followed by 
Bhide, J. in Prem Kuar v. Benarasi Das, AIR 
1933 409. In Maung U San v. Maung 

Lu Gale, AIR 1938 Bang 88, Mackney, J. 
sitting alone said: 

“The word ‘attach’ merely means to bring 
imder the control of the Court and the 
Klagistrate is entitled to effect that object 
in any way which is within his power. Cer- 
tainly, the appointment of a receiver with 
the powers ot a receiver under the Code of 
Civil Procedure is not one of those ways be- 
cause unless that power is expressly ^ven, 
a Magistrate cannot exercise iL** 

In a lecent decision of the Andhra Pra- 
desh Court in Venkata PeddiraJu v. 

Balircddi Appanna, AIR 19M Andh Pra 80, 
it was held that an order by the Magistrate 
during the pendency of iha proceedings 
under Section 145, Cr. P. C., that the 
lessee of the land in dispute should make 
deposit of certain amount is an administra- 
tive order and cannot be revised by ^e 
High Coxiit In Srinivasa Pillay v. Satha- 
yappa Pillai, (1912) 14 Ind Cas 759 (Mad), 
it vm held as follows:— 

The Receiver appointed under S. 149 
has got the power of a Receiver appointkl 
under the Code of Clvfl Procedure. He is 
invested by law with powers which he 
exercise himself. But the Receiver appoint- 
ed under this Section 145 may not have 
such powers. He will only bo an agent or 
servant of the Mzpsinte acting under his 
order. It is an administrative order passed 
for maintenance of property which he has 
attached. Tbo right to attach carries with 
tt the ri^t to take the necessary steps for 


wUcb was a mere obiter, does not seem . i ^ 

fo cODCcramg the petitjonen." 

The purpose of the civil court atladimenl Prasad Sm^ 

Is quite difeent from that of an attachment , bas been iwmteSy 
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Section 145 (4), Cr. P. C. Attacb- 
tneirt. insmvraiAe prepe s ty wades tha Gode 
of Ci>^ Procedure is a preliminary step to 
be taken to make flie property available for 
sale for satisfaction of the decree. The 
main idea of attaching a property by the 
dvil conit is to restrain Judgment-debtor 
frOTa transferring or charging the 
in any manner. Such 
foreign to the scope of 5 - « 

don 145, Cr. P. C. The Ma^istrato acting 
nnder SecHoo 145, Cr. P. C., has nothing 
to do with the title of the property and 
he maybe concerned with maintaimng ao- 
hial possession with a view to prevent 
breach of the peace. In Gopala Aiyar v. 
Krishnaswaroy Iyer, AIR 1920 Mad 209, 
Bum, J., with whom Sadasiva Aiyar, J, 
agrera said: 

"A mere restraint on alienation would 
generally be of no use in prevendog a 
breach of the peace, and this is the ot^ect 


_ no doubt that pro- 
perty under attadimeat under Section 145 
of the Code of Criminal Procedure is in 
custxxha le^. 

5. Learned Sessions Judge relied on AIR 
1929 lah 223 la which D^'p Sin^, J, was 
of the (pinion that Section 140 (2), Cr. P. C. 
■ so read as to make its provWcm 

“ — ’ ‘ under Section 145 (4), 

. of the receiver under 

Section 145 (4) Is RlegaL This Judgment 
was not followed by me same High Court 
In tts subsequent dadsion- leported in AIR 
1933 Lah 409. In Ramiah v." Nachiappa 
Chetdar, AIR 1951 Mad 764, Sdmasundaiam 
J. took a definite view that a receiver or 
oQiccr appointed under Section 145 (4), has 
no jpower to lease the land attached pend- 
ing disposal of the proceedings under Sec- 
tion 145, Cr. P. C. But it is open to him 
to take security from those who are willing 
to cultivate the land. 
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6. From the above authorities it is mani- 
fest that when once an order of attachment 
is passed, the coiut has to appoint someone 
to tahe possession of the property. If no 
one is appointed to take its possession or to 

reserve it, the order of attachment made 
y the court becomes meaningless, and its 
effect will be neutralised. Thus, the sub- 
sequent order is only a follow-up one. The 
Magistrate would be failing in his duty if he 
does not take the property in custodia legis 
by appointing a receiver or some other agent 
to look after it 

A Magistrate attaching the subject matter 
in dispute under Section 145 f4), Cr. P. C., 
is perfectly competent to maice a suitable 
arrangement for its custody. 

In the present case the Magistrate ap- 
pointed the Tehsildar to look after or take 
care of the property. It cannot be doubted 
that this was a suitable arrangement. After 
the termination of the proceedings the Ma^- 
trate ^vill no doubt see that the possession 
is handed over to the successful party, but 
before the conclusion of the proceeding it 
was within his right to attach the property 
and then appoint some one as his agent to 
look after it with a view to prevent breach 
of the peace or disturbance in public tran- 
quillity. The receiver would only be an 
agent of the Magistrate acting imder his 
order. Therefore, such an order would be 
an administrative one passed for the manage- 
ment of the property which has been attach- 
ed. The right to attach carries with it the 
right to take necessary step for its custody 
and management 

7. Learned Sessions Judge has observed 
in his judgment that a temporary injuncticm 
was issued by the civil comt on January 25, 
1968, against the party No. 1 and, therefore, 
the criminal court should not have inter- 
fered with the order of the cavil court In 
this connection, it may be pointed out that 
the scope of the Criminal Procedirre Code 
is distinct from that of the Civil Procedure 
Code. Criminal Court is concerned with 
ihe maintenance of law and order, which is 
not the function of the civil court. In the 
present case, on October 28, 1967, proceed- 
ings under S. 145, Cr. P. C., had already 
been started at the instance of party No. 1. 
Subsequent to that party No. 2 filed a suit 
on January 24, 1968. 

The Civil Court issued an injunction on 
January 25, 1968, after the institution of the 
criminal proceedings and about S months 
after the order of attachment made by the 
criminal Court. The order, dated Janu- 
ary 27, 1968, appointing the Tehsildar as a 
receiver, as pointed out above, is only a con- 
sequential direction of the parent order, 
passed on October 28, 1967. That order is 
nothing but a compliance of the previous 
one. The attachment order once passed 
cannot be left out as a dead direction. It 
had to be given effect to by the criminal 
court That apart, Civfi. Court’s attachment 


only restrains interference by party No. 1. 
It does not forbid or restrain the parties 
from breaking each other’s head. 

Assuming that a dispute about certain im- 
moveable property is pending before a civil 
court and one of the parties thereto moves a 
Magistrate to take proceeding under S. 145, 
Cr. P. C., about the same immoveable pro- 
perty the Magistrate, in a suitable case, can 
proceed under S. l45, Cr. P. C. For this 
proposition reliance is placed on a Full 
Bench decision of this Court, reported in 
Tik-uda V. The State, ILR (1961) 11 Raj 657 
= (AIR 1961 Raj 216) (FB). 

that case it was observed that the 
jurisdiction of the Ma^trate to proceed 
under S. 145, Cr. P. C., is not ousted simply 
because a suit about the same immoveable 
property is pending in a civil or revenue 
Court. Again, in Chairman, Municipal 
Board, Bhadra v. The State, ILR (1981) 11 
Raj 1180 it was jwinted out that there is 
nothing to prevent the Magistrate from tak- 
ing action under S. 143, Cr, P. C., even 
where a civil case is pending between the 
parties in respect of the same subject- 
matter. 

8. Learned counsel for the opposite 
party No. 2, cited AIR 1959 Mys 122 in 
which it was held that the provisions of 
S. 145, Cr. P. C., should not be invoked 
when civil litigation about the identical sub- 
ject-matter is actually pending. Likewise in 
Multani v. Shah Abdu Tmab Qadari, 1962 
(2)^ Cri LJ 709 (Mys) it was held &at in- 
terim injunction granted by civil Court 
should be respected by criminal Comt 
Like opinion was expressed in Lai Chand v. 
Smt, Amarauti, 1963 (1) Cri LJ 512 (All). 
It is given therein that a Magistrate taking 
action under S. 145, is maintaining rights of 
the parties as determined by the civil Court 

A Special Bench of the Assam Hi^ Court 
in AIR 1960 Assam 111 held that §je mere 
order of the Magistrate under S. 145, Cr. P. C., 
that a party might be treated to be 
deemed to be in possession did not affect in 
any manner the jurisdiction of the Civil 
Court to grant an injunction restraining the 
party from interfering with the possession. 
Althou^ there are certain contrary decisions 
as pointed out by learned counsel for paity 
No. 2, yet in the face of our own High 
Court decisions referred to above, it is crys- 
tal clear that in spite of a temporary injunc- 
tion of a civil Court, there can still be an 
apprehension of breach of the peace. 

In such a case it is the duty of the Magis- 
trate to take preventive action under S. 145, 
Cr. P. C., and then, if necessary, to proceed 
rmder S. 107 of the Code of Criminal Pro- 
cedure against the party seeking to disturb 
lawful possession and commit the breach of 
the peace. In other words, there is nothing 
to prevent the Magistrate from taking re- 
course to S. 145, Cr. P. C., in a suitable case 
even where a civil suit is pending between 
the litigants in respect of the same subject- 



86 Baj. State v. Harl (L. S. Mehta J.) 


A.LII 


matter. Learned Sessions Judge, therefor^ 
b not correct in holding that viieo a tein> 
porary injunction has be^ issued by a dvil 
Court, that order ought to have been res- 
pected by the criming Court, notwithstand- 
ing imminent danger of breach of the peace, 

9. It may also be stated here, Inter alia, 

that there was emergency. It b foreign to 
the scope of the revbion-amlication for can- 
vassing the question whemer or not emer- 
gency existed at the time when the attach- 
ment order was passed by the Ma^trate. 
\Vhen the parent order was issued, the ag- 
grieved could have filed a revision 

petition. The impugned order appointing 
an agent of the court to look after the pro- 
perty is only a consequential direction for 
aving effect to the attachment order. Uitder 
Art. 131, Limitadon Act, a revbion applica- 
tion against the order of attachment could 
have been made within 90 days, but since 
that order was not challenged within the 
prescribed time, it became finaL The order 
of attachment passed on October 28, 1967. 
did not mean symbolic pxtssession. It meant 
actual pMssessioQ. 

10. In the result, thb reference b d»> 

void of merits and is consequently refccted- 
JRM/D.V.C. Reference answered- 
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State, Appellant v. Hail Singh, Bespran- 
dent 

Criminal Apipeal No. 626 of 1966, D/- 
22-3-1968, against judgment of Addl. Muo- 
tiff Magis^te No. 1 Jodhpnir, D/-6-5-I966. 

(A) Renal Code (1860), S. 304-A — Fetd 
run over-accident — Rashness Md Dili- 
gence cannot be presumed against driver 
— - That death was direct result of rash and 
negligent driving mast be proved — Motor 
driver aged six^— Age shows experience — 
Stopping of vemcle within seven feet — 
Victim conung under rear wheel — All 
these facts do not show any negligence on 
part of driver. 

The mere fact that a fata! motor runover- 
aeddent toot place would not by itself be 
enough to make the driver liable under 
S. 304-A I. F. C. To bring home an offence 
under this section, it must be proved be- 
yond reasonable doubt by the prosecutioo 
that the death of the victim was the direct 
result of rashness or negligence on the part 
of the accused. -In order to impjose criminal 
liability on, the accused, it must be found as 
a fact that a collision was entirely or at 
least mainly due to rashness or negligence 
on the part of the driver. It fa not xu& 
cient if it fa only found that the accused 
was driving the vehicle at a fast sp eed . 
Mfhere a driver of a motor bus under the 
^/HL/D348/e8 ' 


rear wheel of which a cyclist was crushed to 
death was aged sixty, it showed that he was 
an estperienced and skilful driver, and 
when OQ meeting with an accident he could 
stop the vehicle wi thin seven feet only, 
showed that vehicle was not driven at 
ex£»ssive sp>eed, and further the fact' thal 
the victim came down under the rear 
wheel and not under the front wheel show- 
ed that the mishap was not the result of 
Diligence or rashness on the p>art of the 
driver. When a oerson is run over by a 
bus and is crushed on the spot, the specta- 
tors are prejudiced against the driver of the 
vehicle and in such a case it bt^mes diffi- 
cult for the court to ascertain the circum- 
stances of the case. (1902) 4 Bom LR 679, 
Ref. AIR 1965 SC 1616 and AIR 1033 
Oudh 391, ReL on. (Paras 5, 6 and 7) 
(B) Penal Code (1860), S. 304-A — 
Runover aeddent — Rashness and negli- 
grace on part of driver not directly esta- 
blished ^ Some mechanical defect in vehi- 
cle not detectable without thorough exami- 
nation — Criminal Uab^ty cannot be 
fastened on driver in case of fatal accident. 
When there was no rashness or ne^- 

§ enca on the part of the bus driver, for 
aviog killed the ^1 to a run-over aedden^ 
so far as the use of the road and the maimer 
of dnyiog the bus was concerned, the fact 
that the vel^Ie of the accused had fre^ 
play cannot be taken into consideration In 
competing the accused under S. 304.A. 
I. P. C., though it can be made the subi^ 
of prosecubon under the Motor Vehicles 
Act. when it fa dear that the defect in 

{ [uesuon was not in any way resrxmsible 
or the Bcddent H the defect was such 
th^ it could not be detect^ ’^thoul meti- 
culous examination of the machinery It 
be laid down that criminal Uatility 
could be fastened on the accused on that 

{TS^od. air J93Q 

(1962) 12 Raj 103, ReL on, 

(Q Crimind P. C. (1898), Ss. 4171^4^ 
— Appeal agwnst acquittal — ffigh Court 
gn^accept evidence disbelieved by lower 

The powers of the apipellate court in an 
appeal trom acquittal are not different from 
an apjjeal from conviction. The High 
j ,p^ect liberty to accept the 
evidence disbelieved by the trial Court or 
to reject the ^dence accepted by the ori- 
gmal court. But at the same time it has 
pt to be borne in mind that the accused 
entitled to arme that presumption of 
)uld be made against him. 


I made against him. 

Cases Referred Chronological Paras 

(1965) AIR 1965 SC 1616 (V 52) =s 
19^ (2) Cn LJ 530, Kurban Hussein 
Mohamedalli RangwaHa v. State of 
of Maharashtra m 

M (1962) 12 Raj 103 » 1962 
Raj LW 281, State v. Chater 
Su)^ g 
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State V. Hari 

(1936) AIR .1936 Oudh 400 (V 23) = 

37 Cri Lj 975, Emperor v. Akbar 

Ali 8 

(1933) AIR 1933 Oudh 391 (V 20) = 

34 Cri LJ 1154, Ram Sewak v. 

Emperor 7 

(1902) 4 Bom LR 679, Emperor v. 

. Ornkar Rampratap 6 

A, K. Mathur, Asstt. Govt. Advocate, for 
Petib’oner; O. P. Chbangani, for Respon- 
dent 

JUDGMENT. ; In the city of Jodhpur 
towards the West there is a highway known 
as Umaid Hospital Road- This road is fed 
by traffic from the south-eastern feeder 
roads, namely, Chopasani Road, 5th Road 
Sardarpura, and Pal Road. On its northern 
side, traffic emerges from Siwanchi Gate. 
On September 5, 1965, at about 1-15 p. m., 
accused Hari Singh, aged about 60 years, 
was driving bus No. RJQ 2694. He ar- 
rived on Umaid Hospitm Road from the 
side of Pal. At that time Kumari Indu, a 
girl of about 16 years, also came on the said 
road on a bic>’cle from the side of Siwanchi 
Gate. She suddenly collided against the 
said bus somewhere near point marked O in 
the site plan Ex. P-9. She v'as run over 
by the rear right-wheel of the bus, as a 
result of which she sustained fatal injuries 
and died instantaneously on the spot. 

After this accident Hari Singh stopped 
the bus after plying the same upto a dis- 
tance of about 7 ft. First information re- 
port of this mishap was lodged that very 
day by the accused Hari Singh himself at 
the Police Station, Sardarpura, at about 
1.35 p. m. On receipt of the report Ex. 
P-8, a case was registered under S. 304-A 
I. P. ,C., and invesHgation followed. The 
Police prepared a site plan Ex. P-9. 
Autopsy of the dead body of Kumari Indu 
was conducted by Dr. Har Govind, P. W. 9, 
Medico-Jurist, Mahatma Gandhi Hospital 
Jodhpur, on the date of the accident at 
5.20 p. m. 

Following injuries were found on her 
person: — 

(1) Crush injury on skuU, bones fractured 
brain flowing out, face compressed from 
before backward. 

(2) Lacerated wound l"xVi"x bone deep 
about the left eye brow. 

(3) Clotted blood over lips in teeth left 
upper teeth fallen, maxilla left side fractur- 
ed; so also mandible nasal bone fractured. 

(4) Abrasion on the dorsum of 

right middle finger. 

(5) Irregular abrasion on the right side 
wall .of abdomen. 

. (6) Lacerated wound 4W'X1W' muscle 

deep on the left glutal rogion near midline, 
stood passed. 

(7) Abrasion WxW' on the dorsum of 
left foot terminal part. 

In the opinion of the Medico-Jurist, cause 
of death was crush injury on the skull and 
brain of Kumari Indu. 
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.^er the investigation was over, the 
Police put up a challan in the court of 
learned Additional Munsifi-Magistrate No. 1, 
Jodhpur City. The accused pleaded not 
guilty to the charge under S. 304-A, IJP.C. 
In srmport of its case the prosecution exa- 
mined 9 witnesses. In his examination 
under S. 342, Cr. P. C., the accused adrm't- 
ted the unfortunate mishap, but stated that 
the accident did not take place because of 
his i^hness or negligence. According to 
him it was Kumari Indu who collided 
against his bus. The accused further said 
that Indu came towards the wrong side of 
the road. He also stated that the bus was 
not being driven with e.xcessive speed, 
which was hardly to 5 to 7 miles an hour. The 
accused also pointed out that the brakes of 
the bus were in proper working order and 
there svas no free-play therein. In the end, 
he said that he had made every endeavour 
to save Kumari Indus life by trying to take 
the bus towards the extreme foot-path of 
the road. In his defence, he examined 
3 witnesses. The trial court disbelieved 
the prosecution evidence and reached the 
conclusion that the prosecution failed to 
prove that Hari Sin^ acted rashly or 
negligently. It, therefore, acquitted the 

accused of the offence under S. 304-A 

I. P. C. Aggrieved against the above judg- 
ment, the present appeal has been filed on 
behalf of the State Government 

2. Learned Assistant Government Advo- 

cate has argued that there is cogent and 
convincing evidence on tire record to sug- 
gest that the accused acted rashly and 

negligently. He has further urged that 

there w^ free travel paddle play, in more 
than Vz" (which was out of measurement) 
and that the hand-brake was also not in 
working order. That shows that Hari 
Singh was driving the vehicle with defec- 
tive brake and, therefore, he was grossly 
negligent in pljo’ng the bus on the high-way. 
Learned counsel for the respondent support- 
ed the judgment of the trial court. 

3. In this case the most important wit- 
nesses are P. W. 2 Ranjeet Mai and P.W. 5 
Mohanlal. Ranjeet Mai has stated that 
the bus was moving at a high speed of about 
30 miles an hour. According to him, the 
driver did not blow the horn. He has fur- 
ther said that when Kumari Indu was com- 
ing from the northern side and when she 
turned towards the right, she gave a signal 
with her hand. Nevertheless the bus collid- 
ed against her and the right hind wheel of 
the vehicle ran over her body. The 
trial court did not place reh'ance npon 
tbe testimony of this witness. It has given 
reasons for doing so. The -witness has made 
inconsistent statements as' to when ho 
actually saw the accident. In the Police 
statement Ex. D-1 at portion marked A to 
B he said that he had already left the 
bicycle shop when he saw the accident 
Before the trial court he deposed that at 
the time of the mishap be was standing on 
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the bicyda shop, and was about to leave iL 
The witness Im failed to clarify the dis- 
tance between the bus and the plaM where 
the injured girl was lying. The witness is 
also unable to show as to which wheel ^ 
the bus ran over the bicycle of the deceased. 
The witness has also stated that diere wert 
no marks of the wheel on the road. This 
version stands negatived hy the site inspec- 
tion memo Ex. P-9, and the statement o* 
die S. H. O. Shaktiaan P. \V. 8. The vrit- 
ness was admittedly a distant relation of 
the deceased. His natural conduct demand- 
ed of him tl^t after the mishap he ought to 
have tal^ requisite care for the victim or 
he ought to have endeavoured to seek 
prompt immediate medical aid. So much 
so he even did not go to the near^ Police 
Station to lodge a rgport The trial coui^ 
which watched his draeanour, found his 
testimony incredible. The basis for dis- 
caidiM his €fvidence does not appear to be 
super^ous. Unless there exists subst anti al 
reasons, Court feels hesitant to take 
contrary view in the matter. 

4. P. W. 5 Ktohanlal admittedly saw 
the occurrence after its actual happening. 
He ^ slated that he could not say posi- 
tively wheihet or not the driver blew the 
hom. He, on the other hand, has statra 
that the driver took the bus towards the 
extreme left of the Kachha road Accord- 
ing to him the bus was being driven at a 
speed of about 25 mHu an hour, whioi was 
normal. 

5. From the testimony of the above two 
eye-witnesses Ranjeet Mai P. W. 2 and 
Mohanlal P. W. 5 it is not clear that the 
accused Haii Singh was driving the bus 
so mhly and negligently as to endanger 
the life of a pedestrian. On the other 

it is pl^ from the prosecution evi- 
dence itself that the bus was being driven 
with a normal speed and towards the cor- 
rect side of the road. It is also manifest 
from the prosecution evidence that Eumaii 
Indu, who was coming on a bicpcle from 
the northern side of the road, did not wait 
KT1 the bus passed off and took a turn on 
her right side of the n»d. The fact that 
she %vas knocked down by the rear wheel 
of the bus and not by the front wheel or 
mudguard further indicates that the mishap 
was not the result of negligence or rashness 
on the part of the driver. It is further 
plain from the prosecution evidence itself 
that dse driver stopped the bus, aittr tak- 
ing it towm^ the extreme left, at a distance 
of about 7ft. from the ach^ place of the 
acddeoL According to Rule 145 of the 
Motor Vehicles Rules, when the bus moves 
with a speed of 20 miles an hour, it can be 
stopped by the application of brakes at a 
distance of 45 ft. From this fact also it is 
apparent that the driver took requisite care^ 
as a man of ordinaiy prudence would do. 

6. In order that a person may be gmity 
*n>der S. 504-A, I. P. rash and 


gent act should be the direct or a proii- 
mate cause of the death. I may in this 
connection refer to Emperor v. Omlcar 
Rampmtap, (1902) 4 Bom LR 679 in which 
Sir Lawrence Jenldns made the following 
observation: 

“To impose criminal liability under Sefr 
tion S04.A, Indian Penal Code, it is neces- 
sary that the death should have been the 
direct result of a rash and negligent act of 
the accused, and that act must be die pro- 
ximafe and efficient cause without the inter- 
vention of another’s ne^gence. It must 
^ the causa causans; it is not enough that 
it may have been the causa sine qua non." 
This view has been approved by their Lord- 
ships of the Supreme Court in Kurban 
Hussein Mohamedalli Rangwalla V. State of 
Maharashtra. AIR 1065 SC 1616. The 
mere fact that a fatal accident took place 
would not by itself be enough to make the 
accused liable under S. 804-A, I. P. C. To 
bring home an offence under this section, 
it must be proved beyond reasonable doubt 
by the prosecution that the death of the 
vurtiOT was the direct result of rashness or 
negligence on the part of the accused. Such 
evidence is lacldog in this case. The death 
in this case does not appear to be the dii^ 
r«uJt of rash or negligent act on the part 
of the respondent, without the intervention 
of anothers negligence, 

7 . Learned Assistant Government Advo- 
cate argued that Hari Sio^ was ^vlng 
bus at an excessive speed and, therefore, 
rashness or negligence should be attributed 
to him. For the finding that Hari Singh 
was driving the vehicle at an excessive 
speed, I can find no real Justification in the 
evidence led by the prosecution. It vrould 
not seem that the witnesses Ranjeet Mai and 
MohanlaL in the finl place, would be real 
fudges of speed. Their evidence is extreme- 
ly vague. Ranjeet Mai has said that be 
saw Hari Singh driving the bus at a high 
speed. Mohanlal, on the other hand, has 
deposed that the accused was driving the 
bus at a speed ol about 25 miles an hour, 
whidi was normaL The witness could not 
have any exact idea of the sp^ of the 
bus at which it was being driven. It is 
very Tirobable that these witnesses were 
unable to give estimate of the exact speed 
at which the bus was travelling. 

That apart, it does not appear that on a 
straight and open road, like that of the 
Umaid Hospital, Road, such a speed can 
be describe as excessive or rash. There 
can be little doubt that the accused, who 
is ^ed 60 years, must have been an ex- 
perienced and sJdlfiJ driver. It is impos- 
sale to believe that he would lose control 
of his vehicle at a speed of about 25 lufies 
an hour on such a spadous and straight 
road. In this case, the death of Kumari 
Indu was^ caused due to a collision. In 
order to impose criminal liability on the 
ae^ed, it must be found as a fact that the 
collision was entirely or at least mainly dnw 
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to rashness or negligence on the part of tiie 
accused. It is not sufficient if it is only 
found that the accused was driving the 
vehicle at a fast speed. In this connection, 
a reference is made to Ram Sewak v. Em- 
paor, AIR 1933 Oudh 391. In that case a 
Division Bench of the Oudh Chief Court 
consisting of Smith and Allsop JJ., observ- 
ed that on a strai^t and open road a speed 
of SO miles cannot necessarily and of itself 
be described as an excessive and rash speed. 

8. Learned Assistant Government Ad- 
vocate argued that from the statement of 
P. W. 6 Guman Singh it is proved that 
there was free travel paddle play more than 
Vz", indicating that the brakes of the vehi- 
cles were not in perfect condition. He has 
Stated that die hand-brake of the bus nns 
out of order as its linkages were discoimect- 
ed. In the cross-examination, motor me- 
chanic Guman Singh has stated that the 
free-play could result, even when the vehi- 
cle was in motion, and that in that event 
it would take hardly a fraction of a second 
to apply the brake. The witness has fur-- 
ther pointed out that the hand-brake in a 
hea-vy vehicle like a bus could not have 
been made use of at the time when it was 
in motion and that the linkages in the hand- 
brake could also result when the vehicle 
was in motion. From the above evidence 
It is not clear that there existed any materi^ 
defect in the vehicle at the time when it 
was put on the road. The defect in the 
band-brake xvas of no consequence as such 
a brake, according to the expert, could not 
have been applied by the driver while the 
vehicle was in motion. The defect of ftee- 
play according to the expert could possibly 
occur even when the vehicle was in motion. 

WTien there was no rashness or negli- 
gence on the part of the bus driver, for hav- 
ing killed the girl, so far as the use of the 
road and the maimer of driving the bus was 
concerned, the fact that the vehicle of the 
accused had free-play cannot be taken into 
consideration in convicting the accused 
under S. 304- A, I. P. C., though it can be 
made the subject of prosecution under the 
Motor Vehicles Act, when it is clear that 
the defect in question was not in any xx^ay 
responsible for the accident. I am fortified 
in my viexx' by the case reported in Emperor 
V. Akbar Ali, AIR 1936 Oudh 400. I fur- 
ther get support in this xuexv from a Dixu- 
sion Bench decision of this Coizrt reported 
in State v. Chater Singh, ILR (1962) 12 Raj 
103. In that case there was no evidence 
on the point that the accused knew of the 
defect.- It was also not brought out that 
he had been drixung the vehicle for a long 
time, so that knoxvledge of the defect could 
be imputed to him. If the defect xvas such 
that it could not be detected xvithout meti- 
culous examination of the machinery, it can- 
not be laid doxxm that criminal liability 
could be fastened on the accused on that 
ground. In this case the defect was such 
that it could not be detected widiout 


thorough examination of the machinery. It 
cannot be suggested that the accused Hari 
Singh should have undertaken such an 
examination before starting the vehicle. In 
that view of the matter mso, no criminal 
responsibility can possibly be imputed to 
the accused. 

9. It may also be stated here that from 
die evidence as pointed out above, it has 
not been found that the vehicle was being 
driven xvith rashness or negligence. On the 
other hand, there is the exudence to sug- 
gest that the bus was moving toxvanls the 
extreme left side of the road. According to 
the prosecution, the ml turned toxvards the 
right side of the road. It is not clear how 
the girl suddenly turned towards the right 
side. When a person is run over by a bus 
and is crushed on the spot, the spectators 
are prejudiced against the driver of the 
vehicle and in such a case it becomes diffi- 
cult for the court to ascertain the circum- 
stances of the case. It is possible that the 
present mishap took place because the girl 
abruptly paddled from the left side of the 
road toxvards its right, xvithout Imoxving its 
consequences. The lorry stopped at a dis- 
tance of about 7 ft. axx^ay from the place of 
the accident. In that circumstance, the ac- 
cused cannot be held liable for the accident 
Thus, circumstances of the accident being 
doubtful, the trial court ri^tly gave bene- 
fit of the doubt to the accused. 

10. Before I part with this case, it may 
be observed that the poxvers of the appel- 
late court in an appeal from acquittal are 
not different from an appeal from conxac- 
don. The High Court is at perfect liberty 
to accept the evidence disbelieved by the 
trial court or to reject the exfdence accept- 
ed by the original court. But at the same 
time it has got to be borne in min d that 
the accused is entitled to argue that pre- 
sumption of innocence should be made 
against him. I had had the relevant evi- 
dence of the prosecution xxftnesses read to 
me_ and after careful consideration I am not 
satisfied that it is consistent, convincing and 
credible for bringing home the charge 
under S. 804-A, !• F- G-> against the accus- 
ed. Consequendy it cannot be said that 
the finding of die trial court is erroneous. 

11. In the result, this appeal having no 
force stands dismiss^ 

BDB/D.V.C. Appeal dismissed. 
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Hardayal and another. Petitioners v. Jag- 
gasingh and others, Respondents. 

Cixul Rexm. No. 230 of 1968, D/- 18-4- 
1968, against order of S. J., Civil, J. Ganga- 
nagar, D/- 13-1-1968. 

Tenancy Laws — Rajasthan Tenancy Act 
(3 of 1955), S. 242 — Jurisdiction of cixfl 
court to try suit relating to tenancy rights 
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— ' Some portion of claim made io pl^nt 
triable by dvfl Court and other portion 
triable by revenue court — Civil Court can 
try suit and refer issue regarding claim for 
tenancy rights to revenue court 

Where the revenue court would not be 
competent to make any pronouncement 
about the vab’dity of the agreement be- 
tween the parties or to decree the rduod 
of amount said to have been advanced 
by the plaintiS, the suit will be triable by 
a dvil Court It is true that a Civil Court 
will not be competent to to ioto the ques- 
tion whether the plaintiff had or had not 
acquired the khatedari rights claimed ^ 
vim in the land or to grant him any relid 
by way of declaration in respect of such 
rights, yet on that basis alone it cannot be 
postulated that the suit shall not be triable 
oy a civil Court. The legislature has made 
provision for dealing with such composite 
matters when it enacted Section Zi2 in the 
Bajasthan Tenancy Art, 19S5. This section 
clearly contemplates a situation where some 
portion of the claim made in the plaint is 
triable by a dvil Court and the other por- 
tion is triable by a revenue Court 

(Paras 3. S) 

Therefore, if in a suit InstitutM in a dvil 
Court, any question rej^uding tenancy 
rights arises and such question has not pre- 
viously been determined by a revenue CMrt 
of competent iurisdictfotx, the dvil Court 
win have to frame an issue on the plea of 
tenancy and submit the record to the ap- 
propriate revenue Court for the dedsioo of 
that dedsioo only. In other words. St vriO 
be necessary to refer only the issue relating 
to claim ab^t tenancy rights to the revenue 
Court, but otherwise the suit remains with 
the dvil Court: 1953 Baj LW 332 and ILB 
(1951) 1 Raj 81, Ref. (Para 4) 

Cases Referred Chrooolo^cal Paras 

(1961) AIR 1901 SC 1299 (V 48) 
=0961) 3 SCR 1015, Rathnavar- 
maraja v. SmL Vimla B 

(1953) 1953 Raj LW 332 = ILR 
(1932) 2 Raj 355, Gulla v. DoUya B 
(1951) ILR (1951) 1 Raj 81 =1951 
Raj LW 228, Hamiisin^ v. Feetb 
Singh S. b 

H. M. Lodha, for Petitioners. 

ORDER : Learned^ counsel for Ae peti- 
tioner raised two points to start with— 

(1) that the Court fee paid by the plain- 
tiff respondent' was not suffident. 

(2) that the trial Court was in error fn 
holding that the suit was triable by it and 
therefore, it was not necessary to return the 
plaiot. 

2. In the light of Sri Rathnavarmarala 
V. Smt. Vimla, AIR 1901 SC 1299. learned 
counsel very rightly did not press the first 

3. Regarding the second point he snlv 
mitted that as the plaintiff had sou^t a 
declaration for his being a khatedari tenant 
o( the land the suit was not cc^pdsahle 1^ 


(Kan Sln^ J.) 

a dvfl Court and could be tried only by a 
revmue Court according to the provisions 
of Section 207 of the Bajasthan Tenancy 
Act, 10^. He referred me to the analo- 
gous provisions in the Revenue Courts (Pro- 
cedure and Jurisdiction) Act, 1951 which 
governed the procedure for suits triable by 
revenue Courts before the RnJ.'isthan 
Tenancy Act came to be passed. Learned 
counsel pointed out that Section 7 of the 
Act, was in pari materia with the provisions 
of Section 207 of the Rajasthan Tenancy 
Act. He drew my attention to two cases 
(I) Gulb V. Doliya, 1953 Raj LW 832 
and (2) Hamirsingh v. Peeth Singh, ILR 
(1931) 1 Raj 81. In the former case 
Waitchoo, C. J. as he then was observed 
that: 

"Once the cause of action is sneh that a 
mitt can be brought fn the revenue Court 
on the basis of it and some relief obtained, 
the suit must be filed in the revenue Court 
even though it may be possible to ask for 
greater or additional or some different re- 
lief from the cMl Court." 

The learned C. J. held that: 

"In any case ff an additional relief to the 
one that could bo granted by the revenue 
Court and which follows from that relief 
could be claimed then the mere prayer for 
ao additional relief would not take the suit 
out of cognisance of the revenue Court." 

It is to tny mind clear that the learned C. J. 

dealing with the sihiation where an 
additional relief would be flowing from the 
rrtief that could be granted by the revenue 
«wtt. The learned Chief justice fn my 
iwmble view was not dealing with a case 
of more fhao ooo causes of action fn an 
action. Ip other words he did not have 
any occasion to make a pronouncement as 
r«anls the position where there are more 
than one causes of action Joined in a suit 
and at any rale one cause of action is such 
as is not triable by a revenue Court, as la 
the present case. In the present case the 
plajotill averred that the defendant peti- 
tioner had entered into an agreement with 
him for the sale of certain agricultural lands 
wbfch belonged to him. In pursuance of 
that agreement certain advance payments 
towards the sale price are alleged to have 
been made by the plaintiff to the defendant 
f^tioner. "rte plaintiff took the position 
that at the time the agreement was made 
the land which was a jamindari laml had 
become vested in the State of Raiistimn as 
a of the Biswetlari and Z.amindari 

AboUtion Art svith the result that the de- 
fendant svas not competent to sell the same. 
The fflalntiff, IhCTefore, prayed in the first 
instance that the agreement allegrf to have 
been otade be declared to be null and void 
and the defendant be ordered to refund the 
amount that the nlamtiS had advanc^ to 
him together sviih certain inddcntal ex- 
penses. In the second place it was averred 
in the plaint that the defen^nt -petitioner 
had purported to transfer die land to the 
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other co-defendants and this transfer ac- 
cording to the plaintiff was null and void 
because the plaintiff had acquired khatedari 
rights in respect of this land on account of 
his cultivatory possession. Learned counsel 
contends that since the civil Court is not 
competent to declare whether the plaintiff 
had or had not acquired khatedari rights 
and this declaration can be granted only by 
the revenue court the civil Court was not 
competent to try the whole suiL Such a 
case was not examined by the learned C. J. 
in the afore-menb'oned decision. In my 
view where the revenue comt would not 
be competent to make any pronouncement 
about the validity of the agreement between 
the parties or to decree the refund of the 
amount said to have been advanced by the 
plaintiff, the suit will be triable by a civil 
court It is true that a civil court will not 
be competent to go into the question whe- 
ther the plaintiff nad or had not acquired 
the khatedari rights claimed by him in the 
land or to grant him any relief by way of 
declaration in respect of such rights yet on 
that basis alone it cannot be jwstulatM that 
the suit shall not be triable by a civil Court 
In my humble opinion the le^Iature has 
made provision for dealing with such com- 
posite matters when it enacted section 242 
in the Rajasthan Tenancy Act, 1955 which 
runs as unden — 

“Section 242. Procedure when plea of 
tenancy rights raised in dvil Courts — (1) If, 
in any suit relating to agricultural land 
instituted in a civil court, any question re- 
garding tenancy rights arises and such ques- 
tion has not previously been determined by 
a revenue court of competent jurisdiction, 
the civil court shall frame an issue on the 
plea of tenancy and submit the record to 
the appropriate revenue court for the deci- 
sion of that issue only. 

Explanation: — A plea of tenancy which 
is clearly untenable and intended solely to 
oust the jurisdiction of the civil Court shall 
not be deemed to raise a plea of tenancy. 

(2) The revenue Court, after re-frarning 
the issue, if necessary shall decide such issue 
only, and return the record together \vith 
its finding thereon, to the civil Court which 
submitted it 

(3) The civil Comt shall then proceed to 
decide the suit^ accepting the finding of the 
revenue court on the issue referred to it 

(4) The finding of the revenue court on 
the issue referred to it shall, for the pur- 
poses of appeal, be deemed to be a part of 
the finding of the civil court.” 

4. Now it carmot be gainsaid that 
this is a suit relating to agricultural land and 
the suit has imdoubtedly been instituted in 
a civil comt. Therefore, if in such a suit 
any question regarding tenancy rights arises 
and such question has not previously been 
determined hy a revenue court of competent 
jurisdiction are dvil Court will have to 


frame an issue on the plea of tenancy and 
submit the record to the appropriate re- 
venue court for the decision or that decision 
ordy. In other words it will be necessary 
to refer only the issue relating to claim 
about tenancy rights, to the revenue Court, 
but otherwise the suit remains with the 
dvil comt. Therefore, Section 242 clearly 
covers a situation arising in the present case. 
It will be for the civil court to see at the 
appropriate stage, if necessary, whether the 
question regarding the claim to tenancy 
rights should be referred to the revenue 
court. ^ I do not see the civil court will take 
upon itself to deal with such a question iE 
it is really necessary to dedde the same. 

B. Learned counsel also invited my at- 
tention to certain observations in Hamir- 
singhs case, ILR (1951) 1 Raj 81 = 1951 
Raj LW 228, in the penultimate para- 
graph of the judgment Bapna J. observed 
as foUows: 

"It was contended by the learned counsel 
for tire petitioner that there were other re- 
liefs in the present suit which could not be 
granted by a revenue Court, and drew my 
attention to the claim for possession of the 
three plots of abadi land in the village as 
also for mesne profits. The cause of action 
for the possession of abadi land is entirely 
different from that in respect of the agri- 
cultural holdings and the suit be tried by 
Civil Court merely because the plaint^ 
chooses to add some other claim unconnect- 
ed with the agricultural holding in the suit. 
The plaintiff may, if so advised, file a sepa- 
rate suit for possession of the Abadi land. 
As regards mesne profits, that relief would 
be ancillary to his claim for possession of 
agricultural land.” 

It is true the case before Bapna J. was of 
the type where there were more than one 
causes of action joined in a sm't and one 
cause of action was found to be triable by 
a revenue court and the other by a civO 
court The solution suggested by Bapna J. 
in that case was that for the cause of action 
that is triable by civil court the plaintiff 
could file a separate suit, but in any case 
the suit was held by him to be triable by a 
revenue Court. With utmost deference to 
the learned Judge, in my humble view his 
attention was not invited to the provisions 
of Section 39 of 1950 Act which was 
analogous to Section 242 of the Rajasthan 
Tenancy Act, 1955. As observed hy me 
above this section clearly contemplates a 
situation where some portion of the claim 
made in the plaint is triable by a civil court 
and the other portion is triable by a revenue 
court. In a case like the present I am clear- 
ly of the opinion that the suit could rightly 
be taken comisance of by a civil court and 
what would be necessary is to refer the issue 
regarding the claim for tenancy rights to the 
revenue Court if at all it is fovmd necessary 
in the case. 
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6. In these circumstances I do not find 
force in this revision application which is 
hereby rejected in limine. 
htBR/D.V.C. Revision application rejected. 


Am 1969 RAJASTHAN 92 (V 50 C 20) 

KAN SINGH AND C. M. LODHA JJ. 

Dhaopat Lai, Appellant v. Harisingh and 
others, Respondents. 

Qvil Spl. Appeal No. 41 of 1966. D/- 
5-7-1968, against order of sin^e J. Rajas- 
than High Court reported in 1967 Raj LW 
71. 

(A) Panchayats — Rajasthan Panchayat 
and Nyaya Pancbayat Election Rules (1900), 
fo. SO and 89 — Ballot paper translucent 
Lines demarcadog compartments and 
symbols clearly visible on back side Bal- 
lot paper marked by voter on the reverse — 
Paper valid — 1967 Raj LW 71 Expl. and 
Affirmed. 


Where a ballot paper, which Is trans- 
lucent and the lines demarcating the com- 
partments and symbols are clearly visible 
on the hack side, is marked on the reverse 
by the voter, the paper is valid under R. 30 
of the Bajasftiaa Panchayat and Nyaya Pan- 
cbayat Election Rules. 1967 Raj LW 71 
EzpL end Affirmed. (Para IS) 

The marking of such a haQot paper on 
its hack is not against R. SO or R. 39. It can- 
not be said that the direcdon in B. 00 to 
mark the ballot paper with a mark opposite 
the name and symbol amounts to a positive 
direction to mark on the face of the paper 
only. The entire sheet of mper is the 
ballot paper, one side of wbich la its face 
end the odier its back. AIR 1960 All 66, 
Foil. 1961 Raj LW 499, Ref. (Para 8) 
The dominant consideration in deddiog 
the validity of a vote is to ascertain the in- 
tention of the voter. It makes no diSereoce 
whether the mark is put ou^e the com- 
partment in the paper, opposite the name 
of the candidate or is put on the reverse so 
long as it is clear that the voter intended 
to vote for a particular candidate. But if 
the marking Is against the provisions of the 
statute then the vote wiH oe invalid even 
thou^ the intention of the voter may be 
clear &om the marking on the ballot paper. 
While construing R. 80 it cannot be for- 
gotten that the conditions of our country are 
different &om ^ose in western countries 
and a vast majority of voters in our country 
are illiterate. (1907) 2 KB 813, Foil. Hals- 
bury’s liws of England, Third Edn., VoL 14, 
P. 819 para 240, Ref. (Para 10) 

(B) Constitution of India, Art. 226 — 
Cr^orari — Grounds — • Question of law 
Voter marking on reverse of ballot paper 
— Question of validity of such paper 
Intcrtetence in writ vaBd — (Civil P, C, 
(1908), S. 100 — Question of Law) — 
(Panchayats — Rajasthan Panchayat and 
IL/KL/E640/68 


Uyaya Panchayat Election Rules (1960), 
B. 80). 

Where a ballot paper is marked on the 
reverse by a voter, interference under 
Alt. 226 of the Constitution on the ques- 
tion of validity of such paper is valid. 

(Para IS) 

The question whether a ballot paper had 
been wrongly excluded from consideration 
and whether the marling on the back of it 
is against tiie relevant statutory provisions 
is a question of law. Therefore, when the 
HiA Court interferes under Art. 228 on 
su^ question of law after accepting the 
findings of fact of the Tribunal that the 
ballot paper bad been marked by the voter 
on the reverse opposite the name of a parti- 
cular candidate and that the symbols were 
visible on the back of the paper, the inter- 
ference is valid. (Para 13) 

Cases Referrcdi Chronological Paras 
(1961) 1961 Raj LW 499 ILR 
(1901) 11 Ra) 1192, Ramdayal v. 
Munsiff Rajgarh S 

(1960) AIR I960 AH 66 (V 47) = 

1959 All LJ 607, Swamp Singh v. 
Election Tribunal 0 

(1907) 1907-2 KB 313 » 76 LJ KB 
702. Pontardawe Rural District 
Council. Election Petition 10 

M. M. Tewari, for Appellant; P. N. Dutt, 
(or Respondent No. 1, 

JTOGMENTi , This is a special appeal 
under S. 18 of the High Court Ordinance 
1049 against the judgment of a leam^ 
Stogie judge dated 2and July, 1966 passed 
In S. D. Civil Writ Petition No. 882 irf 
1985. 

2. The facts giving rise to this appeal 
may be stated as follows:— 


3. The election for the office of Sar- 
panch Gram Panchayati Nanagal Rajawa- 
tan. District Jaipur, took place on 1-1-1965. 
Initially three persons filed their nomina- 
tion papers but the nomination paper of ono 
B^ri was rejected with the resiJt thaf 
Dbaspat Lai appellant and Harisingh res- 
pondent remained in the field. Dhanpatlal 
secured 395 votes whereas Harisingh secur- 
ed 397 votes and 55 votes were declar^ to 
be invalid. Consequently Harisingh was 
dedared duly elected by the Returning Offi- 
cer. Thereafter Dhanpatlal and Chhajuram 
liicd separate dection petitions in the Cmirt 
of Muasiff-Ma^trate, Da\isa under R. 78 
of the Rajasth^ Panchayat and Nyaya 
Panchayat Election Rules, 1960 (heremafter 
called "the Rules”) chaDenging the validity 
of the election of Harisingh. 

Chhaju Ram withdrew his election peti- 
tion and therefore the election petition filed 
by Dhanpatlal was proceeded with. The 
main mound, taken in the election petition 
was that Dhanpatlal had secur^ more 
votes than Hansingh. His contention was 
tii^ some of the votes which had cast 
in his favour had been wrongly rejected by 
the Returning Officer so a few 
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votes Iiad been vron^y counted in favour 
of Harisingh. The learned MunsifF re- 
counted the votes and found that Dhanpat- 
lal Imd got 401 valid votes as against 899 
secured by Harisingh. Thus the learned 
Munsif allowed the election petition, set 
aside the election of Harisin^ and de- 
clared Dhanpatlal to have been duly elect- 
ed as Sarpanch. 

4. Aggrieved by the decision of the 
Election Tribunal i. e. the learned Munsif, 
Dausa Harisingh filed writ petition before 
this Comi: for getting the order of the Tri- 
bunal quashed. 

5. The only point which was agitated 
before the learned sin^e Judge was that 
5 ballot papers Nos. 534903, 534650, 534843. 
534875 and 534668, out of which the first 
four had been marked for Harisingh and 
die last one in favour of Dhanpatlal, had 
been wron^y rejected. The learned singla 
Judge after considering the arguments pro 
and con came to the conclusion that the 
aforesaid five ballot papers even thou^ 
marked on the reverse were valid and came 
to the conclusion that Harisingh had secur- 
ed 403 voles as against 402 votes secured 
by his rival Dhanpatlal. In this view of 
the matter he set aside the order of the 
Tribimal and held that Harisingh had been 
ri^tly decked by the Returning OtBcer as 
Sarpanch. Dhanpat Lai has, therefore, filed 
this special appem. 

6. The question of law for our deter- 
mination is whether the marking on the 
back of the five ballot papers mentioned 
above is against law and therefore these 
ballot papers should not have been taken 
into consideration. 

7. For a correct decision of this ques- 
tion, it would be necessary to refer to the 
relevant provisions of law on the subject. 
R. 30 of the Rules deals with the manner 
of casting votes. It runs as under: — 

“SO. Manner of casting votes: — (1) An 
elector shall, on receiving the ballot paper 
issued to him under Rule 28, forthwith pro- 
ceed to the polling cornpartment, there mark 
his ballot paper by affixmg a seal contain- 
ing a cross mark (x) opposite the name and 
symbol or on the name or symbol of the 
candidate in whose favom he desires to 
cast his vote, fold up the ballot paper thus 
marked so as to conceal his vote and put 
the ballot paper, so folded up into the 
ballot box which shall be placed within the 
view of the polling officer. 

( 2 ) 

7a. Rule 39 deals with the rejection of 
ballot papers: 

(1) A ballot paper shall be liable to re- 
jection, 

(i) if it bears any mark by which the 
elector can be identified, 

(ii) if the number of votes recorded there- 
on exceeds the number of Panchas to be 
elected. 


fm) no vote is recorded thereon, 

(iv) if the ballot paper or the vote re- 
corded thereon is void for uncertainty, or 

(v) if it is so damaged or muffiated tiiat 
its identity as a genuine ballot paper can- 
not be established. 

(2) No ballot paper shall be rejected 
otherwise than on any of the grounds 
enmnerated in sub-rule (1). 

(3) The Returning Officer shall record on 
eveiy ballot paper which he rejected a 
brief statement of the reasons for such re- 
jection. 

(4) The decision of the Returning Officer 
os to the validity or otherwise of the ballot 
paper shall be final.” 

8. From the aforesaid provisions it 
would be clear that a baUot paper should 
be marked by affixing a seal containing a 
cross-mark opposite the -name and symbol 
or on Ae name or the s 3 TnboI of the can- 
didate in whose favour the voter desires to 
cast his vote. R. 39 mentions a mmiber of 
grounds for either or more of which the 
Returning Officer is bound to reject a baHot 
paper. The first question is whether the 
marking on^ the reverse of a ballot paper 
in this particular case is against the provi- 
sions of Rule 30. 

This rule directs the voter to make a 
mark on the ballot paper opposite the name 
and symbol of the candidate for whom he 
intends to vote. The ballot paper men- 
tions not only the names of the candidates 
but also the distinct symbols allotted to 
them. It is significant that in the present 
case the symbols were clearly visible on the 
back of the ballot paper. This is the find- 
ing given by the learned single Judge and 
no just exception can be taken to it. The 
learned sinme Judge has dearly observed 
that the ballot papers in dispute are trans- 
lucent and even an illiterate voter can dis- 
tinguish which is the face of the ballot 
paper and which is the back of it. He has 
also observed that the lines demarcating 
the compartments and the s)Tnbols are 
visible on the back side. 

It is further dear that 4 of them are 
marked for Harisingh and one for Dhanpat- 
lal. In these circumstances marking of the 
ballot papers on their back cannot be said 
to be against the rule. We find oursdves 
unable to accept the contention on behalf 
of the appellant that the direction in the 
rule to mark the ballot paper by putting a 
mark opposite the name and syrnbol 
amdimts to a positive direction to mark on 
the fece of the ballot ^per only. In omr 
view the entire sheet or paper is the ballot 
paper, one side of which is its face and the 
other side is the back. In this connection 
reference may be made to a bench decision 
of the Allahabad Hi^ Court — Swarup Singh 
V. Election Tribund, AIR 1960 All 66 
wherein their LordsHps were pleased to 
observe as follows: — 

“Ihe entire sheet of mper is the - ballot 
paper, of course one side of it is the face 
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of the ballot paper and the other is the 
tack ride of the ballot paper." 

This authority was brought to the notice 
of the learned single Judge and he was of 
the opinion that the marking of a ballot 
paper which is printed on one side means 
marking on the face of it only and in this 
view of the matter he croressed his dissent 
with the view taken in the Allahabad ease. 
In the later part of his Judgment, however, 
the learned single Judge went on to say 
that *'tbe intention behind Rule SO thus Is 
that the ballot paper should be marked on 
the face, and not on the back." However, 
after referring to an earlier decision of his 
own: Ramdayal v. Munsif, Rajgarh, 1081 
Ra) LW 499 the learned single Judge ob- 
served "that Rule SO is directory and a 
ballot paper cannot be rejected if the in- 
tention of the voter can be clearly ascertain- 
ed from it.” 


The learned Judge then proceeded to as- 
certain the intention of the voters with res- 
pect to the ballot papers in dispute and 
came to fiie concluslcm "that they marked 
them on the back with the intention of 
voting for the candidate, on the back of 
whose compartment the mark was affixed.” 
With great respect we find ounelves un- 
able to agree with Ae reasoning adopted by 
the learned single Judge. Once he cane 
to the conclusion that the marking of a 
ballot paper means marking on the face of 
it only and that the intention behind R. ^ 
was wt the ballot paper must be marked 
on the face and not on the back, the only 
course open to him, In our opinion, was to 
treat these ballot papers as invalid as there 
was no room left for ascertaining the In- 
tention of the voter. We might state at 
once that the later reasoning adopted by 
the learned single Judge Is more just and 
reasonable. 

f. Lord Halsbuiy has observed.* 

“240. Ballot papers rejected for uncer- 
tainty: — 


A ballot paper which is nnmarked or void 
for uncertain^ is void and must not be 
coimted, but a ballot paper on which a 
vote is marked elsewhere than in the pro- 
per plac& or otherwise than by means of a 
ooss or by more than one mark is not by 
reason thereof to be deemed to be - void 
(either wholly or as respects that vote) if 
an intention that the vote shall be for one 
or other of the candidates, or at a poD 
consequent on a parish meeting, for' or 
against any question, clearly appears and 
the way the paper is tnarfeed does not of 
itself ^identify the vote and It is not shown 
that he can be identiHed thereby." 

10. ‘ learned counsel for the appellant 
has invited our attentloa to a Pontardawe 
Rural District Council, EHection Petition. 
(190^ 2 KB S13 in which the marks al- 

•Halsbury’s Laws of Enrfand, Third Fd i- 

, tioa, VoL 14, at p. 319 in para 240. 


tttough outside the compartment were placed 
directly opposite the names of certain of 
the candidates, so as to leave no doubt for 
whom the voters Intended to vote. Ridley, J. 
while upholding the validity of such ballot 
papers held that so long as the mark is 
opposite the name of the candidate so as 
to make It clear that the voter Intended to 
vote for him the vote is good. PhiUimore- 
}• agreeing with Ridley, J. further observed 
that the mark put directly opposite the 
name of a particular candidate was a good 
vote. 

Mr. Tewaii, learned counsel for the ap- 
pellant seeks to ar^e that this principle 
laid d{^ by Ridley and Phillimore^ JJ. 
would mve no application to a case where 
the 0 urk is put on the reverse of the ballot 
papCT. In our view the submisrion made 
by Mr. Tewari Is not correct Once wo 
aa»pt the principle that the dominant con-, 
sWerab'oD for deciding the validity of the 
vote is to ascertain the intention of the voter, 
it makes no difference whether the mark is 
put outside the compartment opposite the 
name of the candidate or is put on thrt 
reverse to long It is clear that the vot^ 
Intended to vote for a particular candf-l 
date. There is, however, one exception in 
pur view, and it is this that if the marking 
Is against the provisions of the Statute then 
the vote would be Invalid even though tbd 
toteolioD of the voter may be clear from 
the marking on the ballet paper. 

“^e question, therefore, arises whether 
to the present case the marking Js against 
the provfcioDs of the Rules. As we have al- 
ready obseivcd above Rule 30 does not 
make it Imperative that the ballot paper 
roust be marked on the face of it and on 
this point we find ourselves unable to agree 
to toe observations made by the learned 
single Judge that the fntenOon behind R. 30 
the ballot paper must be marked 
not on the back. 
While cons^ing the provisions of Rule 30 
we cannot forget that the conditions in our 
country are different from those prevailing 
to too western countries. A vast majority 
i_“ country, are illiterate and 
b why symbol has been introduced in 
the ballot paper for each candidate, 

II. In ordn to test the correctness of 
the view we have been persuaded to take, 
we might also examine the conditions under 
which a ballot paper may be refected. As 
alr^y stated Rule 39 of the Rules deals 
with _ the ^ection of a ballot paper and 
“^hons six grounds for either or more of 
toe Returning Officer Is bound to re- 
* ballot paper. The only two grounds 
which have been relied upon by the learned 
counsel for the appellant for rqection of 
the tollot papers in the present case are 
grouDOs Nos. (iii) and (iv) which are as 
tmden 

recorded thereon, 

bv) if the ballot Mper or the vote record- 
ea thereon is void for uncertainty." 
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a voter has made marks on the 
ballot paper though on the back side, it 
cannot be said that no vote has been re- 
corded on that ballot paper at all. We 
are, therefore, of opinion that the Return- 
ing Officer could not validly reject these 
b^ot papers on the grouna mentioned in 
sub-clause (iii). A ballot paper on which a 
vote is recorded can however be rejected 
if the Returning Officer is unable to make 
out as to for ^^ich candidate the vote has 
been given. The question then arises 
whether there is any doubt in the present 
case as for whom the vote has been cast in 
the ballot papers in question. 

It is not disputed before us that in the 
ballot papers Nos. 534903, 534650, 534843 
and 534875 the marks were for Harisingh 
and in ballot paper No. 534668 the mark 
was for Dhanpat Lai. It is further clear 
as observed by the learned Single Judge that 
the lines demarcating the compartments and 
the symbols were visible on the back side 
of these ballot papers. These ballot papers 
could not therefore be rejected under sub- 
clause (iv) either. 

12. Learned counsel for the appellant 
has referred to a number of cases cited in 
the English and Empire Digest, Volume 20, 
pages 112 and 113 and mso the observa- 
tions made by Lord Halsbuiy, (l^ol. 14, 
Third Edition, page 140) in the following 
terms; — 

“A ballot paper marked on the back only 
should not be counted, even though the 
mark shows through the paper on to the 
front.” 

We have gone throu^ some of the cases 
which were made available to us cited by 
Lord Hakbury as well as in the English 
and Empire Digest and an over all exami- 
nation of these cases goes to show that the 
observations contained in these cases were 
bad on the particular language of the Act, 
which was under consideration for instance 
in 7 Supreme Court Reports Canada (1883) 
Sec. 45 of the Election Act, 1874 has been 
referred to. It provided that the mark by 
making a cross with a pencil must be placed 
on any part of the ballot paper within the 
division. Thus it is clear from this provi- 
sion that the Statute itself made it obh'ga- 
tory that the mark must be contained with- 
in the division containing the name of the 
candidate. As we have already stated in 
the earlier part of our judgment there is 
no such statutory prohibition in the Rules 
against marking the ballot paper on the 
back and in our opinion the English Autho- 
ridM referred to oy the learned coimsel 
for the appellant are not of much assistance 
for interpreting Rule 30 of the Rules. 

13. Learned counsel for the appellant 
has also submitted that the Allahabad case 
relied upon by us is distinguishable on facts 
inasmuch as the ballot papers in the Allaha- 
bad case were transparent and the symbols 
on those ballot papers could be seen through 


the back, whereas in the present case, they 
are translucmt. _ We do not find force in 
this contention inasmuch as in the present 
case also the lines demarcating the compart- 
ments of the symbols are visible on the 
back side of the ballot papers. Another 
contention raised by the learned counsel is 
that in the facts and circumstances of the 
present case when two views were possible 
the learned Judge was not justified in inter- 
fering with the decision of the Tribunal. 

Sifflce it to say that the question whether 
certain ballot papers had been wrongly ex- 
cluded from consideration and whether 
marking on the back of these ballot papers 
was against the directions contained in the 
Rules is a question of law. The only fact 
found by the Tribunal was that the mark- 
ings on these ballot papers had been made 
on the reverse and the sj'mbols were visible 
on the back, and that these markings had 
been made opposite the names of parti- 
cular candidates. 

The learned single Judge accepted these 
facts found by the Tribunal and thereafter 
examined the question of law whether these 
ballot papers were valid. The learned coun- 
sel is therefore not correct in his submission 
that the learned single Judge should not 
have interfered in writ. In om opinion, 
the only correct view in the facts and cir- 
cumstances of the case is that the ballot 
papers in question were valid, and the tri- 
bunal had wrongly rejected them. The 
view taken by the learned single Judge in 
our opinion is correct though on difierent 
grounds. 

14. For the reasons stated above we see 
no force in this appeal and hereby dismiss 
it, but make no order as to costs. 
JRM/D.V.C. Appeal dismissed. 


AIR 1969 RAJASTHAN 95 (V 56 C 21) 
D. M. BHANDARI AND G. M. 
MEHTA, JJ. 

Good Year India Ltd., Jaipur, Petitioner 
v. Industrial Tribunal, Rajasthan, Jaipur, 
and others, Respondents. 

Civil Writ Petn. No. 290 of 1967, D/- 
8-5-1968. 

(A) Industrial Disputes Act (1947), Sec- 
tions 10, 12 (5) — Order of Government 
under Section 12 (5) refusing to refer dis- 
pute — Government can supersede the 
order and make reference under Section 10 

— Orders under Sections 12 (5) and 10 are 
administrative orders — (Constitution of 
India, Article 226 — Administrative order) 

— (Civa P. C. (1908), Section 11) — AIR 
1966 Pun} 354, Dissented from. 

In making a reference under Sec. 10 (1) 
of the Act, the Government is doing an 
administrative act; it is neither a judicial 
nor a quasi judicial act. AIR 1953 SC 5^ 
Rel. on. (Paras 14, 15) 

HL/KL/D361/68 
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A decision under Section (5) not to 
make a reference is an administrative art 
and not a judicial or Quasi judicial adjudi- 
cation and such a decision not having been 
invested wth statutory finality by any provi- 
sion of the Act, the Government can re-exa- 
mine the question and make a reference 
under Section 10 (1) if it is of the opinion 
that an industrial dispute exists or is ttp- 
prehended. The earlier decision by me 
Government not to make a reference does 
not operate as res judicata. AIR 1966 Pun) 
354, Diss. from; AIR 1958 SC 1018, Expl.; 
and Dist.; 1962 Cl) Lab LJ 555 (Punj). 
(19S4) 1 Lab LT 644 (Punj), AIR 1958 
Andh Pra 276 and AIR 1950 Mad 113 and 
AIR 1956 Mad 115 and (1963) 2 Lab LJ 
717 (hiys) and AIR 1962 All 70 and AIR 
1964 All 328 and (1968) 1 Lab LJ 79 
(Delhi), Ref. (Paras 17, 34) 


Per Bhandari, J.: The expression “at any 
time” occurring in Section 10 (1) (d) doej 
not mean at one time or only once. The 
words “at any time" only eniphasize that 
there are no restrictions on the i>ower of 
the appropriate government to refer the 
industrial dispute provided that it is of mi- 
nion that such dispute exists or Is apprehen- 
ded. There is no restriction or impedi- 
ment for the appropriate government to 
form one opinion ana then to form another 
opinion which may be altogether contrary 
to its first opinion nor can a court of law 
review the dMtsion of the approprtote gov- 
ernment to refer a dispute even thou^ It 
has material on record that earlier that 
Goverament had refused to make a refer- 
ence. AIR 1988 Punj 354, Di5S. from; AIR 
1938 SC 1018, Expl. (Para SO) 

Power to make a reference is TOolained 
in Section 10 (1) of the Act and not in 
anything contained in Section 12 (S). That 
power cannot be said to be exhau^ra even 
when an order has been m^e rerusmg to 
make a reference under Section 12 (5) and 
reasons for not making a reference have 
been recorded and communicated to the 
parties concerned. AIR 1938 SC 1018, 
ExpL (Para. 52) 


(B) Industrial Disputes Act (1047), Sec- 
tions 10 (1), 12 (3) — Order of reference 
may not give reasons ^ SalisfflcKon of Gov- 
ernment is the only condition precedent — 
Fact that reasons were pven for refusing 
to make reference under Section 12 (5) does 
not mdee it necessary to ^ve reasons for 
reference under Section 10, made subse- 
quentiy, ‘ 

The power to refer the dispute under 
Section 10 to the tribunal re^ with Uie 
appropriate Government and for making 
reference it may rive reasons and may not 
do so. The satismetion of the Govennrenl 
Is the only condition precedent to the 
making of the order of reference. kVhere 
in the order of reference it has been rtearb 
stated by the Government fliat it is satisSed 
that there is a case for reference to the 


trib unal , the order of reference meets tiie 
requirements of law. (Para 35) 

The fact that in the previous order under 
Section 12 (5) the Government has given 
reasons for refusing to make a reference, 
does not make It necessary for the Govern- 
ment to rive reasons for subsequently 
making refoence under Section 10. When 
a report &om the Conciliation OiBcer is 
received on fadure of conciliation imder 
Section 12 (4), tte State Government is re- 
quired to consider it; and if, imder sub- 
section (5) of that section, it is satisfied 
liiak iliEtB is a case lor leieietice, it ins} 
make it, but if, on the other hand, it makes 
no reference, it should record and com- 
municate to the parties concerned its rea- 
sons therefor. In case the Government re- 
fuses to make a reference, it is imperative 
for it to record reasons and communicate 
them to the parties concerned. No such 
reasons are required to be given in the 
order of reference to the tribimal. What 
is required in such an order is satisfaction 
of the Government that there is a case for 
reference to the tribunal. (Para 36} 


(C) Industrial Disputes Act (1947), Sec- 
tions 10, 12 (5) » Order under 5. 12 (5) 
on report of Conciliation OEBcer, refuting to 
make reference of dispute between employer 
and employee — Representation of em- 
ployee requesting Government to reconsider 
matter and refer the dispute for adjudica- 
tion to meet ends of justice — Government 
referring matter under Section 10 without 
giving opportunity to employer to be heard 
— Order held was not illegal and invalid 
as violating principles of natural justice; 
since the employer had made detailed re- 
presentation before Conciliation OSlcer ro 
garding all tho points raised by employee 
and toe employee had not raised any n«v 
material in representation to Government to 
reconsider toe previous decition — Govern- 
ment held not bound to rive notice to the 
parties or to Lear them before maldng order 
of reference — (Constitution of India, Arti- 
cle 226 — Natural (iisticc ^ Qpportwsuty 
to be heard) — (Natural Justice) — - AIR 
1959 Bom 538, Dist: AIR 1051 Trav-Co 
203 and AIR 1936 Mad 113, AIR 1939 Ca! 
339 and (1968) 1 Lab LJ 79 (Delhi), Rcl. 
on. (Paras 37 and 45) 

Per Bhandari. J. — Before saying that an 
admi^trative authority has violated the 
principles of natural justice, it must be held 
that toe authority was duty-bound to adopt 
lodidal approach. (Para 58) 

^ (D) Industrial Disputes Act (1947), Seo 
tions 2 (k), 10 Termination of employee’s 
service ^ — Immediately employee moving 
Conciliation Officer challencing termination 
and reques&g rdnstatement — Employer 
OTposing reinstatement — Industrial dispute 
held had been raised — Covenunent could 
make reference under Section 10. AER 
1968 SC 529, Dist (Para 46) 
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against them on 22-1-1359 T. E., as per 
Ext. 8, was illegal as the ex parte de- 
cree passed against them on 17-8-1353 
T. E. as per Ext. 5 was not set aside and 
was still alive. The District Judge fotmd 
the , same to be correct as can be seen 
from Ext. 11, copy of his order dated 
31-1-1951 A. D. and set aside the ex parte 
decree against them passed on 22-1-1359 
T. E. 

(h) The first respondent-plaintiS filed 
E. P. 32 of 1951 A. D, on 20-5-1951 for 
delivery of possession of the smt land 
on the basis of the decree, dated 17-8- 
1353 T. E. and obtained possession of the 
same on 19-6-1951 as can be seen from 
Ext. 14. 

(i) On the groimd that the appellants 
and the other defendants disturbed the 
first respondent-plaintifE’s possession of 
the suit land the first respondent start- 
ed proceedings under Section 144 Crimi- 
nal Procedure Code and obtained an 
order restraining them from interfering 
with his possession. But, as they violat- 
ed the order, they (including the ninth 
defendant herein) were punished under 
Section 188 Indian Penal Code. The ac- 
cused carried the matter in appeal and 
their convictions and sentences were 
confirmed. 

(i) Some of the defendants dispossess- 
ed the first respondent-plaintiS from the 
plaint schedule 2 land comprising 1 kani, 
10 gandas forming part of schedule 1 of 
the plaint. The first respondent-plain- 
tifi filed Criminal Case No. 164 of 1364 
T. E. against the defendants. But, the 
case was dismissed. 

(k) So, the first respondent-plaintiS 
filed Title Suit No. 194 of 1955 on the 
file of the Munsifi, Kailasahar, to reco- 
ver possession of the plaint first schedule 
land, after declaration of his title to the 
same 

fl) After trial, the MuntiS held that 
the three plots covered by Exts. 4, A 
and B are diSerent plots, that the first 
respondent-plaintiS has title to the plmnt 
first schedule land and that he is entitl- 
ed to a decree as prayed for. 

(m) The contesting defendants 8 to 
10 carried the matter in appeal to the 
District Judge in Tripura in Title Appeal 
No, 99 of 1956. The Learned District 
Judge concurred with the finding of the 
MunsiS that the three plots covered by 
Ibcts. 4, A and B are separate plots, that 
the fii^ respondent-plaintiS purchased 
EJiarija Taluk No. 36/4 (covered by Ext. 
4) in auction, that the Kharija Taluk 
No. 36/4 is identifiable and that he has 
title to recover the same. He further 
held that, as per Ext 11 order dated 31- 
1-1951, the original ex parte decree 
dated 17-8-1353 T. E. stood, that though 
it was barred by limitation on the date 
of E. P. 32 of 1951 A. D. imder Arti- 
de 182 of Indian Limitation Act, still as 
1969 Tripura/2 IH G-42 


the said decree was executed and as the 
matter cannot be unsettled and as the 
appellants were not parties to the dec- 
ree, the suit is not barred by limitation. 
Accordingly, he dismissed the appeal 
■with costs. Hence the present second 
appeal 

3. The points, which were argued and 
which arise for determination are: — 

_ (i) Whether the first respondent-plain- 
tiff’s Khariia Taluk No. 36/4 is identifia- 
ble, whether he was in possession of it 
and whether the appellants dispossessed 
him. 

(ii) Whether the appellants shoiild have 
moved the Certificate Officer under Sec- 
tion 20 of the Tripura Public Demands 
Recovery Act (Act IV of 1326 T. E.) to 
set aside the sale of the suit land. 

(iii) Whether the suit is barred by 
limitation. 

4. Point (I). 

There are concurrent findings of the 
two Com-ts below that the plaint sche- 
dule No. 1 land covered by Kharija 
Taluk No. 36/4 is a separate identifiable 
property and their findings are support- 
ed by the evidence on record. (His Lord- 
ship after discussing evidence (Paras 5 
and 6) proceeded). 

7. Thus, even though Ext. 1 does not 
mention the boundaries of the plaint 
Schedule No. 1 land, it is identifiable 
with reference to Kharija Taluk No. 36/4 
and also the boimdaries mentioned in 
Ext. 4. I find point (i) in the affirma- 
tive. 

8. Point (H). 

The Learned Counsel for the first res- 
pondent argued that if really the appel- 
lants were in possession of the plaint 
Schedule No. 1 land and were entitled 
to it, then they must have filed a peti- 
tion under Section 20 of the Tripura 
Public Demands Recovery Act (Act IV of 
1326 T. E.) v/ithin 30 days from the date 
of the auction to set aside the sale held 
by the Government to realise the ar- 
rears of land revenue. The contention 
of the Learned Coimsel for the appel- 
lants that as they were not parties to the 
auction proceedings they were not boimd 
to file a petition is not correct. They 
could file a petition under Sec. 20 (2) of 
the Act even after the expiry of 30 days 
from the date of the sale, if there were 
reasonable grounds for condoning the 
delay. 

9. Thus, the failme of the appellants 
to apply under Section 20 of the Act 
shows tiiat the land did not belong to 
them. I find point (ii) in the affirmative, 

10. Point (IH). . . 

The first respondent-plaintiff, as al- 
ready stated, obtained ex parte decree 
on 17-8-1353 T. E. as per Ext. 5 in Civil 
Suit No. 19 of 1353 T. E. and 25 of 1353 
T. E. for recovery of possession of the 
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suit land- The fourth respondent In 
those suits viz.. Nabadwip Singh filed a 
petition under Order IX Rule 13, Qvil 
Procedure Code in 1354 or 1355 T. E. to 
set aside the ex parte decree against hint. 
The Munsiff restored the suit and pass- 
ed a fresh decree {on cxntest against 
Nabadwip Singh and ex parte against 
the others) on 22-1-1359 T. E. as per 
Ext 8. On 2-2-1359 T. E. the first tes- 
pondent-plaintiS filed K P. 4 of 1359 
T. E. for obtaining delivery of the land 
as can be seen from Exts. 9 and 10. In 
the meanwhile, the defendants in the 
above suits ca^ed the matter In appeal 
to the Distilct Court in Civil Appeal No. 
24 of 1359 T. E which was numbered as 
3 of 1950 A. D. The first respondent- 
plaintiil filed a petition to set aside the 
decree against Nabadwip Singh, as he 
was not in possession of the land. The 
other defendants contested the appeal on 
the ground that the earliest decree dal^ 
17-8-1353 T. E was alive and that the 
subsequent decree dated 22-1-1359 T. E 
was barred by res iudicata. Thus, the 
earliest ex parte decree dated 17-ft-1353 
T. E stood. Inasmuch as the delivery 
proceedings in E P. 4 of 1359 T. E whidb 
were taken in pursuance of the decree 
dated 22-1-1359 T. E were Illegal on ac* 
count of the tact that the decree dated 
22-1-1359 T. E was set aside, the first 
respondent-plaintiff filed E P. 32 of 1951 
for delivery of the land and obtained de- 
livery of the same on 19-6-19SI as per 
Ext 7. Evidently E P. 32 of 1951 was 
barred by limitation, because the ex 
parte decree which was executed was 
passed on 17-8-1353 T. E (corresponding 
to about 1943 A C.) and as the ex parte 
decree was thus put into execution 8 
Years after it was passed. 

11. The District Judge states In his 
judgment in the First Appeal in this case 
that though there is indication that the 
ex parte decree dated 17-8-1353 T. E 
was set aside against all the defendants. 
Ext. 11 shows ^at it was set aside only 
against Nabadwip Singh, that the ear- 
liest ex parte decree dated 17-8-1353 
T. E stood and that, therefore. E P. 32 
of 1951 was barred by Uxnitatlon. But, 
on three grounds, he held that the exe- 
cution proceedings were valid. Firstly, 
he was of opinion that as the first res- 
pondent-plaintiff obtained possession of 
the land oP 19-8-1951 A. D. as can be 
seen from' Exts. 6, 7 and 14 and as the 
judgment-debtors concerned did not raise 
any objection, the present appellants, 
who were not parties to the ex parte 
decree dated 17-8-1353 T. E. are not 
bound by it. The second ground on which 
the Disrtet Judge held that the appel- 
Iwts cannot raise the question of limita- 
tion is that they have no interest In the 
land. The third ground on which he 
held that, though the decree is barred by 


limitation, the appellants are still bound 
by the execution proceedings is that the 
first respondent obtained actual posses- 
rion of the lands on 19-8-1951. The above 
grounds do not stand any scrutiny. The 
fact that the appellants were not parties 
to the ex parte decree dated 17-8-1353 
T. E or that the appellants have no in- 
terest in the land or that the first res- 
pondent-plaintifl obtained delivery of 
the land by execution of a barred decree 
Is of no avail in view of Section 3 of the 
ZJmitation Act. which casts a duty on 
the Court to dismiss any matter, which 
is barred by limitation, even though no 
plea is taken by the defend^ts with re- 
gard to limitation. Thus, the grotmds 
^ven by the District Judge In his judg- 
ment for holding that the delivery pro- 
ceedings taken by executing the barred 
ex parte decree dated 17-^1353 T. E 
are not valid. 

12. The Learned Counsel for the' first 
respondent, however, tried to support the 
finding of the District Judge on the 
ground that the time taken during ‘-'the 
pendency of Civil Appeal No. 24 of 1359 
T. E corresponding to 3 of 1950 has to 
be excluded tmder Article 182 of the 
Limitation Act and that, therefore, the 
ex parte decree dated 17-8-1353 T. E 
was not barred bv limitation on the ‘date 
of the filing of E P. 32 of 1951 A. D. 
He relied on Nagendra Nath Dey v. Su- 
resh Chandra Dey. AIR 1932 PC 16S, 
Narayanan Thampi v. Lakshml Narayana, 
AIR 1953 Tra-Co 220 (FB) and Thodka- 
malla Venkata Laxml Narayanarao T. 
KishanlaL AIR 1961 Andh Pra 326. This 
contention will be correct if Civil Appeal 
No. 24 of 1359 T. E Le., 3 of 1950 was 
filed against the judgment and decree 
dated 17-8-1353 T. E But, It was filed 
against the Judgment and decree dated 
22-1-1359 T. E which were passed on 
the second occasioo. So the time taken 
in prosecuting the appeal against the 
judgment and decree dated 22-1-1359 
T. E cannot be deducted in computing 
the period of limitation for the purpose 
of execution of the ex parte decree dated 
17-8-1353 T. E The District Judge atw 
referred to this aspect of the case, 
though he did not dte any decision. He 
states in his judgment that the execution 
proceedings in E P. 32 of 1951 were bar- 
red by limitation under Article 182 of 
the Indian Limitation Act, as there was 
no appeal against the decree dated 17-8- | 
1353 T. E and that the period of limita- ’ 
tlon of 3 years ran from the date of tte 
passing of the decree. So the execution 
proceedings in E P. 32 of 1951 are bar- 
red by limitation. 

13. The fact that the fourth defen- 
dant In Civil Suits Nos. 19 of 1353 T. E 
and 25 of 1353 T. E namely. Nabadwip 

filed a petition under Order 9 
Rule 13 Qvil Procedure Code and that 
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the decree was set aside against him also 
does not avail the first respondent as can 
be seen from Order 9 Rule 13 Civil Pro- 
cedure Code, under which an application 
is not one for "review” within the mean- 
ing of clause (3) of Article 182 of the 
Limitation Act and the order thereon 
does not give a fresh start of limitation, 
."i^de Ramakrishna Naidu v. Srinivasalu 
Naidu, AIR 1950 Mad 552. Thus, the 
judgment of the District Judge that the 
execution proceedings in R P. 32 of 1951 
are barred by limitation is correct But 
his further finding that settled matters 
cannot be imsettled and the other rea- 
sons given by him for giving the finding 
that they are binding upon the appel- 
lants are not correct 

14. For the above reasons, I find point 
(iii) in the affirmative. 

15. In the result this second appeal 
Is allowed and the suit is dismissed with 
costs in all the three Courts. The juc^- 
ments and decrees of the two Courts be- 
low are set aside. 

AGJ/D.V.G. Appeal allowed. 


AIR 1869 TRIPURA 19 (V 56 C 6) 

C. JAGANNADHACHARYULU, J. C. 

Ashoka Construction Co. and othere, Feti- 
Uoaers v. Union of India, New Delhi, Res- 
pondent 

Civil Revn. Fetns. Nos. 42 to 47 of 1966, 
£)/_ 23-12-1967 against order of Sub-J. 

Tripura, Agartala D/- 18-7-1966. 

(A) Contract Act (1872), Section 10 — 
Constmction of contract — Arbitration clause 
providing innumerable persons as arbitra- 
tors — Identity of arbitrator must be inter- 
jireted as vague and uncertain. AIR 1964 
Tri 27, Diss. from. 

The terms of a covenant should be mter- 
preted on two well-established principles. 
Fir^y, there must be a clear intention, 
which is beyond the possibility of any dis- 
pute, that the parties intended to act accord- 
ing to the covenant entered into and as inter- 
preted by ffie Court. Secondly, the con^ 
traction to be placed on a deed ought to be 
such as to render it reasonable rather than 
unreasonable and will make it just to both 
the parties rather than unjust to one of 
them. (Para 5) 

Where the C. P. W. D. and a contractor 
agreed to refer any dispute arising between 
fiiem to the “Chief Engineer or Addib'onal 
Chief Engineer C. P. W. D.” there being 
innumerame Additional Chief Engneers, no 
articular person, can be pointed out, and 
ence the agreement must be • interpreted 
wherein the identity of persons, to whom 
rrference can be made is left very vague and 
nnoertain. AIR 1964 Tri 27, Diss. from; 
Am 1945 Pat 447, ReL on. (Para ^ 
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(B) Arbitration Act (1940), Sections 2 (a) 
and 20 — Identity of arbitrator left vague 
in arbitration clause — Agreement is not 
rendered invalid — Reference is maintain- 
able — Parties not agreeing to appointment 
of arbitrator — Court must appoint; AIR 
1964 Tri 27, Diss. from. 

It cannot be said that because the arbi- 
tration clause is vague and uncertain as re- 
gards the person to whom reference is to be 
made, there cannot be any reference at all. 
SecdoD 2 (a) envisages that an arbitradoa 
agreement is a valid agreement whether any 
arbitrator is named therein or not Vague- 
ness regarding identity of arbitrator does not 
render the arbitration as void, but only the 
vame clause regarding identity is void and 
is uable to be ignored. The agreement must 
be treated as if no arbitrator is named there- 
in. The fact that the petitioner himself 
filed the petitions for arbitration does not 
remove vagueness in the clause regarding 
the person chosen as an arbitrator. And 
where the parties do not agree upon any 
arbitrator, it is the duty of the court to ap- 
point an arbitrator. AIR 1964 Tri 27, Diss. 
from; AIR 1956 Punj 205, Rel. on; Affi 
1955 Punj 172, Distinguished. 

(Paras 7, 8, 9) 

(Q Civil P. C. _(1908), Section 11 — 
Res judicata — Principles of, applicable in 
Arbitration proceedings. 

The same dispute once referred and em- 
bodied in an award cannot be the subject- 
matter of a fresh reference and to that ex- 
tent the rule of res judicata applies to arbi- 
tration proceeding. But when the subject- 
matter of reference is different there can be 
no question of res judicata. AIR 1964 Cal 
545, Rel. on. (Para 11) 

(D) Arbitation Act (1940), Sections 4, 
8 — Appointment of arbitrator — Appoint- 
ment as persona designata — Parties can 
autborise him to appoint his nominee. 

There is nothing illegal if an arbitrator 
appointed persona designata is authorised by 
both the parties to appoint his own nominee 
and the provisions of Section 8 of the Act 
are not contrary to tbose in section 4 of the 
Act. AIR 1964 Tri 27, Foil.; AIR 1955 
Punj 172, Rel. on. (Para 14) 

(E) Civil P. C. (1908), Section 115 — 
Triputra (Coiuis) Order, Section 34 — Sub- 
ordinate Court following High Court’s deci- 
sion — High Comd subsequently dissenting 
from earlier decision — Revision against 
order of subordinate court is maintainable. 

(Para 15) 

(F) Arbitration Act (1940), Sections 2 (a), 
20, 21 — r High Court, as court of revision, 
is authorised to appoint arbitrator. 

A Civil Court having jurisdiction to de- 
cide the questions fonning the subject matter 
of reference has power to appoint arbitrator. 
Except for the purpose of arbitration pro- 
ceeding under Section 21, the word “Court” 
does not include small cause court, but it 
includes an Appellate Court Hence, even 
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a court of revision can appoint an arbitrator. 
AIR 1955 Mad 693, on. (Para 16) 
Cases Referred: Cbronological Faras 

(1967) AIR 1967 Bom 847 jv 54) = 

68 Bom LR 586, S. N. Shrikantia 
and Co. V. Union of India 7 

(1964) AIR 1964 Cal 545 (V 51) = 
Kerorimall v. Union of India 11 

(1964) AIR 1964 Tripura 27 (V 51), 

Gupta, R. D. V. Union of India 5, 7 
10. 11, 14. 15 

(1962) AIR 1962 SC 256 (V 49) = 

(1962) 3 SCR 497, Union of India 
V. Mohindra Supply Co. 7 

(1962) AIR 1962 M 407 (V 49) = 

1062 All LJ 495, Juggilal Kanda 
• Pat V. Ram Janld Gupta 16 

(1962) AIR 1962 Cal 360 (V 49) = 

Gannon Dunkerley and Co. v. Union 
Carbide (India) Ltd. 13 

(1956) AIR 1956 Punj 205 (V 43> = 

ILR (1956) Punj 488, Delhi and 
Finance Housing and Construction 
Ltd. V. Bri] Mohan Shah 6, 0 

(1955) AIR 1955 Mad 693 (V 42) = 

ILR (1956) Mad 204, Subramannaya 
Bhatta V. Devadas Nayak 16 

(1955) AIR 1955 Punj 172 (V 42) = 

67 Pun LR 192, Utdon or India v. 

New India Constructon, Delhi 10, 14 
(1954j AIR 1954 SC 202 (V 41) = 

1954 SCR 813, Raj Krushna Bose 
V. Elnod Sanungo 14 

(1954) AIR 1954 Cal 462 (y 41) = 

92 Cal LJ 220, NaliM Ranjan Guha 
V. Union of India 16 

(1945) AIR 1945 Pat 447 (V 32) * 

ILR 24 Fat 438, Humayun Beza v. 
Harendra Nath Das 6 

R. D. Gupta, the Fetitioiier No. 2 On 
Person); H. C. Nath, Government Advocate 
for Respondent. 

JUDGMENT: These are Civil Revlsfon 
Petitions filed by the applicant in Arbitra- 
tion Cases Nos. 4 of 1964 to 9 of 1964 on 
file file of the Subordinate Judge, Tripura 
in Agartala against his order under Sec. 20 
of the Indian Arb^iation Act (Act X of 1940 
hereinafter called as the Act) directing the 
parties to choose either the CUef Engineer, 
C. P. SV. D. Agartala or Additional Chief 
Engineer, Zone No. H C. P. W. D. as arbi- 
trator to decide the disputes between the 
parties. 

2. One Shri R. D- Gupta is a contractor. 
He is the power-of-attomey holder of 
M/s. Ashoka Construction Companv, DelhL 
He entered into six contracts with the Union 
of India, firstly, constnictidn of Central 
Power House in Kamalpur, secondly con- 
struction of roads for development of Nar- 
singhar-Agartala; thirdly, constmetion of a 
double storeyed building fa the 600 bedded 
Hospital in Agartala; fourthly, construction 
of a Hostel for Polytechnic In^tute in Nar> 
idnghar; fifthly, construction of second run- 
way in Agartala air-field ornt sixthly, metal- 


ling of Agartala fo Bisramganja road. Both 
the parties executed six different contracts 
No. 82/CADn/1956-57. F. 5 (397) EE/58, 
lOI/EE/R/58-59 — PEO/Agar/T/7/5&59, 
2/EE/ACE of 58-59 and 7/TEO 6 of 1960- 
61 for the execution of the works. There 
is a clause No. 25, which is common in aH 
the printed agreements, under which the 
parties ameed to have the disputes decided 
iV an arbitrator. It runs as follows: — 

“Settlement of disputes by Arbitration— 
Clame 25. Except where ofiierwise provid- 
ed in the contract, nil questions and disputes 
relating to the meaniog of the specifications, 
designs, drawings and instructions herein- 
before mentioned and as to the quality of 
workmanship, or materials used on the work 
or as to any other question, cl^m, tigh^ 
matter or thing whatsoever. In any way 
^ing out of, or relating fo the contract 
^igns, drawinra, specifications, estimates, 
instructions, otoct, or these conditions, or 
otherwise concerning the works, or the excco- 
or failure to execute the same, whether 
arising during the progress of the work, or 
after the completion or abandonment there- 
of shall be referred to the sole arbitration of 
the Ouef i^gineer/Additional Chief Engi- 
neer. Centeal ^blic Works Department, and 
d too Chief En^eer/Additional Chief 
Mgine« is unable or unwilling to act, to 
toe sole Mbitration of seme otoer person 
by the Chief Engiaeer/Addiaonal 
auef Eaginw willing to act as such arbl- 
” ft wiD be no objection to any su^ 
appoi^ment that the arbitrator so appointed 
ft a Govenraent servant, that ho had to 
deal wito the matters to which this agree- 
mrat relates and that in the couno of his 
duties as sudi Govemmeal servant he hnd 
jnpressed views on all or ^ of the matters 
In di^to or difference. The award of the 
arbitrator so aprointed shall bo con- 

eJu^e and binding on all parties to this 
contract . 

In the agreemenb covered by Revision 
Ca^ Not. U of 1966 and 48 of 1968 the 
words Chief Engineei^ were deleted. 

3. As disputes arose between the parties, 
too petitioner Issued a notice on 28-3-1963 
to one Shri John Mukand ACE. C. P. W D 
ft now said to bo vrorking in Himacbai 
F^a^h to ento upon the references. But 
as Shri John Mukand did not enter upon 
the reierences, the petitioner again issued 
a^er registered notice dated 7-6-1962 to 
lum requesting him to enter upon the refer- 
encra and Informed him that otherwise, the 
p^tionw would treat his failure to enter 
won the references as negh'genco to act 
There was no reply from Shri John Mukand. 

the petitioner issued a notice under seo- 
boo 8 of the Act on 31-1-1963. to the Secre- 
^.'Mmatry of Works end Housing Union 
ot India for concunenoo in the appointment 
rf an arbitrator. But. as there was no reply, 
toe p^faonCT filed on 4-9-1964 Arbitration 
Cases Nos. 4 to 9 of 1964 in the Sub-Court 
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in Agartala. He filed Arbitration Cases Nos. 
4 of 1964 and 9 of 1964 as power-of-attor- 
ney bolder of M/s. Asboka Construction 
Company, Delhi and the other appbcations 
in bis own name under Sections 8 and 20 
of the Act to direct the respondent to file the 
original agreements into the Court and re- 
uested the Court to appoint an indepen- 
ent person, who is not an employee of the 
Union of India, as sole arbitrator to decide 
tlie disputes mentioned in the Schedules 
No. 1 appended to the petitions. 

Tlie respondent filed agreements along 
with the objections in the six cases on 17-l£ 
1964. Tlie petitioner filed two affidavits 
on 4-9-1964 and on 16-1-1965 s^vearing to 
the allegation made by him in the petitions. 
He alleged inter alia that there are several 
disputes between him and the respondent 
with regard to some more works of contract 
done by him, that the respondent interfer- 
ed with the arbitration proceedings in the 
other cases, that the petitioner is put to 
harassment, huge financial expenditure, pro- 
longed litigation and delay in the adjudica- 
tion of disputes involving lakhs of rupees 
and that unless an irnpartial arbitrator, who 
is not an employee or the C. P. W. D. is 
appointed he will be put to heavy loss. The 
respondent took time on 3-2-1965 and on 
20-2-1965 to fide counter-afiSdavits. But, it 
did not file any counter-affidavits. The peti- 
tioner offered to lead evidence. The Sub- 
ordinate Judge, however, directed him to 
file affidavit and he filed a third affidavit 
on 9-1^1965 reiterating the same allegations. 

4. After enquiry, the learned Subordi- 
nate Judge passed the orders in _ question 
negativing the request of the petitioner to 
appoint a third party arbitrator. He direct- 
ed the parties to choose either the Chief 
Engineer or the Additional Chief E ngin eer, 
C. P. W. D., Agartala as arbitrator and ad- 
journed the cases to enable both the parties 
to choose one of them. Hence the six revi- 
sion petitions by the petitioner. 

5. The petitioner argued the cases in 
person. Has. first contention is^ that the 
arbitration agreement contained in Cl. 25 
of the agreements is vague and that rmder 
Section 20 (4) of the Act the Court has to 
Mpoint its own nominee as an arbitrator to 
decide the disputes. Before proceeding to 
deal with this argument^ it has to be men- 
tioned that in the two agreements covered 
by Civil Bevision Petitions Nos. 44 of 1966 
and 46 of 1966 arising out of Arbitration 
Cases Nos. 6 of 1964 and 8 of 1964, the 
words “Chief Engineer” were struck ofiF and 
only the words Additional Chief Engineer” 
were retained. So, according to the arbi- 
tration agreements contained in those two 
cases the parties agreed to refer the disputes 
to the Additional Chief Engineer, C. P. W. D. 
In the remaining 4 cases theparties agreed 
to refer the disputes to the Chief En^eer/ 
Additional Chief Enjgineer, C. P. W. D. A 
plain reading of the agreements clearly 


shows that the identify of the persons, to 
whom references should be made, was left 
very vague and rmcertain. There is only 
one Chief Engineer in the C. P. W. D. But, 
there are innumerable Additionrd Chief 
Engineers in the C. P. W. D. So, even 
though the words “Chief Engineer” in the 
cases covered by Civil Revision Petitions 
Nos. 44 of 1966 and 46 of 1966 were scored 
out, stfil there is vagueness regarding the 
Additional Chief Engineer to whom the 
references should be made. Should they be 
made to the Additional Chief Engineer of 
the concerned Zone in charge of the works, 
which were to be executed, or any other 
Additional Cliief Engineer working in the 
C. P. W. D.? In the remaining 4 cases 
there is again uncertainty and dubiousness. 
Did the parties agree to refer their disputes 
to the Chief Engineer or Additional Chief 
Enmneer and, if the latter, who is that 
Additional Chief Engineer? 

Exactly the same questions arose for deter- 
mination before this Court in a batch of 7 
cases between the same parties decided by 
one of my learned predecessors Shri T. N. B. 
Tinunalpad, J. C. reported in R. D. Gupta 
V. Union of India, AIR 1964 Tri 27. He 
negatived the contention of the petitioner 
regarding the vagueness and uncertainty 
about the identity of the Additional Chief 
Engineer, C. P. W. D., who was to arbi- 
trate between the parties. He held that 
there was no dubiousness because the parties 
must have meant the Additional Chief Engi- 
neer (Zone H) in charge of the particular 
ivories, though there are several Additional 
Chief Engineers in the C. P. W. D., as both 
the parties knew, when they entered into 
the contracts, who the Additional Chief 
Engineer was who should bo die sole arbi- 
trator and that he was the Additional Chief 
Engineer ^ in charge of the particular 
works. With due respect^ I am unable to 
agree with him in his reasoning. The terms 
of a covenant should be interpreted on two 
well-established principles, Fir^y, there 
must be a dear intention, which is beyond 
ffie possibihty of any dispute, tiiat the part- 
ies intended to act according to the cove- 
nant entered into and as interpreted by the 
Court Secondly, die construction to be 
placed on a deed ought to bo such as to 
render it reasonable rather than un- 
reasonable and will make it just to 
both the parties rather than unjust 
to one of them. Vide Huma 3 mn Reza 
V. Harendra Nath Das, AIR 1945 Pat 447. 
There is no reason to suppose that the 
parties intended that, the Additional. Chief 
Engineer, C. P. W. D. Zone H should be 
the person to arbitrate between the parties 
and why they did not intend to have some 
other Additional Chief Engineer of the 
C. P. W. D. to arbitrate. It cannot be 
stated that the parties had the concerned 
Additional Chief Engineer in their mind, 
because the arbitration agreement states diat 
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his connection with the works Is no bar. 
It is not known why he was not specifically 
mentioned in the agreement Eviaently, an 
officer of the C. P. W. D. was sou^t to be 
chosen as an arbitrator, because as a techni- 
cal person he can make a proper award on 
the disputes. So, there is no reason to limit 
the ambiguous expression of Additional 
Chief Engineer, C. P. W. D. to the Addi- 
tional Chief En^eer, C. P. W. D. ^ne II 
in charge of the works. 


6 . My learned predecessor again held 
that even the expression Chief En^neer/ 
Additional Chief Engineer, C. P. W. D. in 
the other cases (as in the 4 present revision 
petitions Nos. 42 of 1966, 43 of 1966, 45 of 
1966 and 47 of 1966) was not ambiguous, 
though he felt that mere was some ambi- 
^ty in the words. In the cases before 
him the petitioner’s Advocate a^eed to the 
arbitration of one Shri M. V. Suorahmanyam 
Superintending Engineer, Arbitradoo, Mini- 
stry of Works, to act as arbitrator. But, in 
the revision petitions Bled in this Court the 
peddoner in person contended that his 
Advocate made the admission without his 
consent and that It did not bind him. Shrl 
T. N. R. Tiruinalpad. T. C. accepted his 
argument and proceeded to dispose of his 
contention on merits. Firstly, he held that 
if the contention of the pedtioaer that the 
agreement was vague was co r rect, then the 
agreement itself was void that there could 
not be any arbitradon, but that the peti- 
tiener himself wanted arbitradon and filed 
the peddoos under Section 20 of the Act, 
(hat he must be deemed to be of the view 
that when be filed the petitions there was 
no vagueness or uncertainty, that otherwise 
he should have filed suits and that, there- 
fore. there was no vagueness or uncertainly 
in the arbitration clause. Secondly, he dis- 
tinguished the decision of the Punlab High 
Co^ in Delhi and finance Housing and 
Construction Ltd. v. Biij Mohan Shah, AIR 
19^ Pun} 205 which supports the peti- 
tionei's contention. 
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four cases the parties simply signed the 
stereotyped printed agreements without ap- 
plying their mind to the arbitration clauses 

E roper iramely, as to the person who should 
e appointed as the sole arbitrator, whether 
the Chief Engineer or the Additional Chirf 
^gineer of any particular Zone. 'The In- 
dian Arbitration Act X of 1940 is a self- 
cont^ed Code regaring arbitration pro- 
ceedino. Vide also Union of India v. 
Mohindra Supply Co., AIR 1962 SC 256 
and S. N, Snkantia and Co. v. Union of 
India, AIR 1067 Bom 847. 


7. I closely studied the fndgment of my 
learned predecessor and I Rmt I am not 
able to agree with him. For, the first mnind 
in his Judgment that the petitioner himself 
thought that there was no vagueness or un- 
certainty and that, therefore, be Bled the 
applications under Section 20 of the Act, 
that if toe arbitration clause itself was vague 
and uncertain* then there could not be any 
arbitration at all is, in my judgment, not 
correct. That toe respondent Union Gov- 
ernment of India itself thought that the ex- 


messioD “Chief E^;^eer/Add>tioaal Chief 

K.nf nn “ ” *" • 


Jngineer, tC. P- W. D." is vague and un- 
certain is 'dear from the fact that it scored 
out "Chief En^eer” in toe two agreements 
covered by Revision Cases Nos. 44 of 1966 
and 46 of 1966 and confined the matter 
only to toe Additional Chief ^^oeer, 
C. P. W. D., but without stating of vduch 
Zone ahcmld he be. But, In the xemaining 


The preamble to the Act reads that it 
was enacted to consolidate and amend the 
law relating to arbitration. The Act is 
divided into VII Chapters and the Chapters 
n to IV lay down the procedure to be 
adopted m three kinds of arbitration. Chap- 
ter II relates to arbitration without inter- 
ven^n of a Court and contains Sections 3 
to 19. Chapter III relates to an arbitration 
with intervention of a Court, when there is 
no suit DCTding. It contains Section 20. 
Chapter IV contains Sections 21 to 25 and 
relates to arbitration in suits. Chapter I Is 
an introductory one. Chapter V is a gene- 
™ VI relates to appeals. 

to mfseellMeous pro- 
codings. Tie reasoning of my learned 
to AIR 1964 Tri 27 [hat U Iho 
.^ihaboa clause is vague, then there can- 
S5 j e*-.? •* •U is opposed to 

toe definition of arbitration agreement" In 
^len 2 (a) of the Act It defines an arbi- 
af eement as any written agreement 
dlffermees to 
“ Mbitrator is named 
“ arbitration agreement 
B a valid agreement whether any arbitrator 
therein or not If the expression 
^;®^^"?l"®e^/Adtotional Chief Engineer, 
“ admittedly vague is 
deleted from the agromenb, even then the 
agre^enb are vaM as “arbitration agree- 
; beause an arbitrator can be aiv 
pomted under the provisions of too Act 


It Is not necwsary that the parties should 
mention any arbitrator either liy his name 
« a designata or by his office in 

asreemenl. This point is 
OTTtal clear from the definition of “arbi- 
2 (a) of the 

A^ A party 1^ three remedies open to 
a petition under Sec- 
Chapter II of the Act requesting the 
&urt to appoint toe arbitrate and the 
tAimtran appoint one under sub-section (2) 
K,^®„Provisions of Section 8 
H® “mphed with. He has a second remedy 
application under Section 20. 

has a thirci 

remedy of filmg a suit and getting the dis- 
"hitration untfer Chap- 
ter IV of toe Act But. the petitioner chose 
^ second remedy under See- 
^ I® 1 ®^ 2 *^® though he added Seo- 
bon 8 also in the petitions. I «han first of 
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all consider the applicability of Section 20 
of the Act to these cases. 

8. Section 20 of the Act runs as follows: 

“Application to file in Court arbitration 
agreement: — 

20. (1) Where any persons have entered 
into an arbitration agreement before the in- 
stitution of any suit with respect to the sub- 
ject-matter of the agreement or any part 
of it, and where a difference has arisen to 
whiclx the agreement applies, they or any 
of them, instead of proceeding under Chap- 
ter II, may apply to a Court having jurisdic- 
tion in the matter to which the agreement 
relates, that the agreement be filed in Court. 

(2) The application shall be in writing 
and shall be numbered and registered as a 
suit between one or more of the parties in- 
terested or claiming to be interested as 
plaintiff or plaintiffs and the remainder as 
defendant or defendants, if the application 
has been presented by ah the parties, or, if 
otherwise, between the applicant as plain- 
tiff and the other parties as defendants. 

(3) On such application being made, the 
Court shall direct notice thereof to be 
given to all parties to the agreement other 
than the applicants, requiring them to show 
cause within the time specified in the notice 
why the agreement should not be filed. 

(4) Where no sufficient cause is shown, 
the Court shall order the aCTeement to be 
filed, and shall make an order of reference 
to the arbitrator appointed by the parties, 
whether in the agreement or otherwise, or, 
where the parties cannot agree uoon an 
arbitrator, to an arbitrator appointed by the 
Court. 

(5) Thereafter the arbitration shall pro- 
ceed in accordance with, and shall be gov- 
erned by the other provisions of this Act 
so far as they can be made applicable.” 

It ordains the Comt to perform three func- 
tions. First of all, the Court should num- 
ber the applications as suits. This, the 
Court did. Secondly the Court should 
direct notices thereof to be given to aU the 
parties to the agreement other than the ap- 
plicants, requiring them to show cause with- 
in the time specified in the notices why the 
agreement should not be filed. This the 
Court did and the respondent filed the agree- 
ments in all the six cases. Then the third 
function of the Court is envisaged in sub- 
section (4) of Section 20 of the Act. After 
the agreements are filed, the Court shall 
make an order of reference to the arbitrator 
appointed by the parties, whether in the 
agreement or otherwise, or, where the parties 
cannot agree upon an arbitrator, to an arbi- 
trator appointed by the Court. In the pre- 
sent case the Subordinate Judge should have 
made an order of reference to the arbitrator 
appointed by the parties, whether in the 
agreement or otherwise. But, it has so 
happened that in all the six agreements there 
is dubiousness, vagueness and uncertainty 
about the identity of the arbitrator. So, the 


expression Chief Engineer/ Additional Chief 
Engineer, C. P. W. D. (or Additional chief 
Engineer, C. P. W. D.) has to be ignored. 
The parties do not agree upon any arbitra- 
tor. The petitioner specially does not agree 
to the appointment of any person working 
in the^ C. P. W. D. under the respondent. 
So, it is the duty of the Court to appoint an 
arbitrator. It is very important to note 
that the conjunction used is “or” and not 
“and”. Where there is an appointed arbi- 
trator, then the Court is hound to make a 
reference to him. But, where there is no 
appointed arbitrator and where the parties 
cannot agree upon any arbitrator, then the 
Court is bound to appoint an arbitrator. 
After the arbitrator is appointed the other 
provisions of the Act are attracted as men- 
tioned in sub-section (5) of Section 20 of 
the Act. So, it is not correct to state that 
because there is vagueness regarding the 
identity of the person, to whom the refer- 
mce had to be made, the entire agreement 
is void. The agreement is not void, but 
only the vague clause therein mentioning 
"Chief Engineer/ Additional Chief Engineer, 
C. P. W. D." is void and is liable to be 
ignored. 

0. Next, regarding an almost direct 
mling on this point decided by the Punjab 
Court in AIR 1956 Punj 205 referred 
to _lw my learoed predecessor and distin- 
guished by him, the facts of tiiat case have 
to be statM. There was an arbitration clause 
in that case that all the disputes regarding 
the contract were to be referred to the sole 
arbitration of the managing agent/Techni- 
cal Director, Delhi Finance Housing and 
Constraction Ltd. The Punjab Hi^ Court 
held that the clause was vague and uncer- 
tain and that there could not be a reference 
for arbitration either to the Managing agent 
or to tae Technical Director. So, this is a 
case similar to the present cases before me 
and also the previous batch of cases before 
Shri T. N. R. Tirumalpad, J. C. But, he 
distinguished the case on the ground that in 
spite of the arbitration clause one of the 
parties filed a suit in Court when disputes 
arose and that the other party applied for 
stay of proceedings on the ground that a 
contract contained a clause for reference to 
^bitration. My learned predecessor states 
in his judgment that as the arbitration clause 
was vague, there could not be a reference 
to arbitration and that, therefore, the suit 
could not be stayed, that in that connection 
the decision was given that the clause was 
uncertain, but that in the cases before him 
the petitioner himself wanted arbitration 
and that, therefore, the above decision did 
not apply to them. With respect, this is a 
ihstinction drawn without any difference. 
Whether the objection was taken in a suit or 
in a petition is quite immaterial, so long as 
the objection is a vah'd one. 

I do not find any real distinction at , aU 
between that case and the batches of cases 



24 Tri. Asbola Construction Co. v. UnioQ of Jndia (Jagannadhacharyulu J. C.) A. LB. 


^ tHs Court The fact that the petitioner 
pimself filed the petitions for arbitration does 
pot remove the vagueness in the cdaose re- 
'garding the person chosen as an arbitrator. 
The petitioner wants arbitration and it can 
be allowed, even if there is no mention of 
the name of any arbitrator, provided there 
is an agreement between the parties to re- 
fer the disputes to arbitration. There is 
such an agreement to refer the disputes to 
arbitration in all the cases before me and 
there was such agreement even ^fore Shri 
T. N. R. Tirumalpad, J. C. That agreement 
is sufficient to attract the provisions of Ae 
Act and the Court can ignore the fact 
they agreed to have an uncertain person as 
an arbitrator. 

10. The learned Counsel for the respon- 
dent drew my attention to a prior decision 
of the Punjab High Court in Union of IndU 
v. New India Constructors, DelhL AIR 1955 
Punj 172. This was also rrferrea to by my 
learned predecessor in AIR 1964 Tri ^ in 
connection with another point urged by the 
petitioner. But the point in issue namely, 
whether the arbitration clause to refer the 
matter to the Chief En^eer/AddJtional 
Chief En^eer, C. P, W. D. was not raised 
in that case and decided. It was taken as 
granted by both the parties that either of 
them could act as an arbitrator. This ded- 
jion 1$, therefore, no author!^ for ^ point 
whether the ex^ession *Qilef ^dneer/ 
Additional Chief Engineer, C. F. W. DT is 
vague and uncertain In the arbitration 
clauses. 

11. The learned Counsel for the respon- 
dent contended that the decision of tills 
Court in AIR 1964 Tri 27 must be heM to 
operate as res judicata and that the partio 
are at least bound on ptindples aimogoas 
thereto. But, the subject-matter of refer- 
ences in the two batches Is different The 
same dispute once refe r re d and embodied 
in an award cannot be the subject-matter of 
a fresh reference and to that extent the rule 
of res judicata applies to arbitration pro- 
ceeding. But when the subject-matter of 
reference is different tiiere can be no ques- 
tion of res judicata. Vide Kercuiinall 
V. Union of India, AIR 1964 Calcutta 545. 

12. Thus, to summarise the applicabtli^ 
of Section 20 to the facts of the cases, tm 
the agreements contain clauses for reference 
of their disputes to arbitration. The agree- 
ments were filed into the Court. But, the 
Identity of the arbitrator appointed by the 
parties in the agreements is dubious and un- 
certain. The parties do not agree to any 
arbitrator. So, under sub-section (4) of 
Section 20 the Court has to appoint an 
arbitrator. 

IS. . The petitioner purported to 
steps under Section 8 (1) (b) of the Act bo. 
fore ding the petitions and filed them 
under Section 8 of the Act also, as evident- 


S. 8 (1) (a) of the Act does not apply. 
The petitioner issued notices to one Shlri 
John Mukand, ACE, C. P. W. D, who is 
now said to be working In Himachal Pradesh 
to enter upon the references. He did not 
ento upon them. The contention of the 
petitioner is that ho could approach Shri 
John Mukand, ACE, C. P. W. D, also as an 
appointed arbitrator, but that he did not 
enter upon the references, that it was not 
Intended by the parties thaf the vacancy 
should not be £11^ up and that, fiierefore, 
the vacancy has to be filled up under Seo- 
tom 8 (1) (b) of the Act Ife relied on 
Gannon Dunkerley and Co. v. Union Car- 
bide (India) LttL, AIR 1962 Cal 360. In 
case It was urged for the respondent 
that under the arbitration clause in that 
case the Executive Plngineer, C. P. W. D. 
or his nominee alone could be appointed 
arbitrator and no other, that ft was the ex- 
press agreement between the parties, but 
^ Executive Engineer refused to 
art and/or aoMint an arbitrator, no other 
erbitiate could be appointed and that no 
order for reference could be made. It was 
bwl that, even In a case where the agreed 
a^trator Is unwilling or unable to act, 
the Court has Jurisdictioa to appoint an 
•ibimtOT micr SecBon 20 M) of tlio Art 
and that the clause where the parties can- 
not agree to an arbitrator^ In Section 20 (41 
of the Act should be Lberally co n s tru ed to 
to orte of reference to Its own arbi- 
trator to ell cases when the parties do not 
apee to an arbitrator, so that the second 
«»t«=plated by the sub-seo- 
uon sh^d toclude not only eases where, at 
to preview point of time, the parties agreed 
to M Mbitrator but also cases, where the 
partjCT having agreed to an arbitrator pre- 
VTOUsly do pot agree to a new appointment 
atlCT the arbitrator previously agreed to Is 
unab le or unwilling to act. 

respondent 

alro rehed on ^ decision to show £at the 
relCTCDce should be first i^e to the ap- 
poinled arbitrator and that the Court cw 
appoint to arbitrator only after he refuses 
M “y finding that the 

P ^ appointed arbitrator 

Chief Engineer. 

“ “0 four cases or “Addl- 
Chirf Engineer C. P. W. D.". in the 
“<1 ambiguous, section 8 
W (to of the Act does not come into play. 
^ the deemon relied on by both the par- 
ties also does not apply to the facts of the 
cases herein. 

14 . The petitioner then argued that to 
any case the further clause in the agreo- 
menb that toe nominee of the “Chief End- 
n^/toe Adtobonal Chief Engineer, C. P. 
W p. should arbitrate, if the latter is ua- 
u^g or unable to art, is ffiegal and con- 
^ to toe provisions of Section 4 of the 
Act. He further contended that there is a 
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conflict between section 4 on one hand and 
Section 8 on die other and that where there 
is a conflict it should be resolved, as laid 
down in Raj Krushna Bose v. Binod 
K^ungo, AIR 1934 SC 202. He further 
arOTcd that under Section 4 of the Act an 
arbitrator appointed as a persona designata 
cannot appoint another arbitrator as bis 
nominee and that^ therefore, the further 
clause in Clause 25 of the ameement tliat in 
case the Chief Engineer/Aaditional Chief 
En^eer, C. P. W. D. is unable or unwilling 
to act, he can nominate another arbitrator is 
repugnant and void under Sections 57 and 
58 of the Indian Contract Act. Thus, his 
contention is that if it is held that the ex- 
pression "Chief Engineer/Additional Chief 
Engineer, C. P. W. D.” is not vague and is 
held to be a binding contract, the remaining 
portion in the clause that the Chief Engi- 
neer/Additional Chief Engineer, C. P. W. D. 
shoidd nominate another arbitrator is fllegal 
being contrary to Section 4 of the Act and 
is a void agreement. Section 4 of the Act 
lays dowm fiiat the parties to an arbitration 
agreement may agree that any reference 
thereunder shall be to an arbitrator or arbi- 
trators to be appointed by a persona de- 
signata either by name or as the holder for 
the time being of any ofBce or appointment. 
There is nothing illegal if an arbitrator a^ 
pointed persona designata is authorised By 
both the parties to aOToint his own nominee 
and the provisions or Section 8 of tlie Act 
are not contrary to those in Sectioii 4 of 
the Act 

In AIR 1955 Punj 172 this contention 
was raised, but was repelled. It was held 
that in such a case the functions of the 
Chief Engineer are two-fold. Firstly, it is 
his duty to act as an arbitrator himself and, 
if he does not do so, he clearly refuses or 
ne^ects to perform ^e duties as an arbi- 
trator. His second function is that, if he is 
unable or unwilling to act as the sole arbi- 
trator, then he must appoint another person 
m his place. This second function is a 
function which is performed by him not as 
an arbitrator but as a persona designata 
having duties to perform not as an arbitra- 
tor but as a persona designata appointing 
somebody else to act as an arbitrator. The 
latter case falls under Section 4 of the Act. 
This contention was also raised before my 
learned predecessor in AIR 1964 Tri 27 and 
he too repelled the contention of the peti- 
tioner. -I agree with both the decisions. 
But, it is not necessary to decide further this 
point in view of my finding that the expres- 
sion “Chief EnMeer/Additional Chief En^- 
neer, C. P. W. D.” is vague and , so no ques- 
tion of either of the two vague persons ap- 
pointing an arbitrator arises. 

15. The Subordinate . Judge cannot be 
said to have committed any illegality in 
passing the orders by following the judg- 
ment of this Court in AIR 1964 Tri 27. Bufi 
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as I find that the judgment of this Court is 
not correct, it follows that the order of the 
Subordinate Judge is also incorrect Revi- 
sions lie to this Court rmder SecKon 34 of 
the Tripura (Courts) Order, under which 
the powers of this Court are wider than 
those of the Court under Section 115 C. P. 
C. and therefore this Court can certainly 
interfere with the order of the lower Court' 

16. Then, the next question is who 
should be appointed as aAitrator by the 
Court The word “Court” in Section 2 (c) 
of the Act is defined as a “Civil Court” hav- 
ing jurisdiction to decide the questions form- 
ing the subject-matter of reference, if the 
same had been the subject-matter of a suit 
Buh except for the purpose of arbitration 
proceedings tmder Section 21 of the Act it 
does not include a Small Cause Court It 
was held to include an Appellate Court. 
Vide Subramannaya Bhatta v. Devadas 
Nayak, AIR 1955 Mad 693. So, it includes 
even a Court of revision. The petitioner 
filed three afiSdavits on 4-9-1964, 16-1-1965 
and 9-12-1965 setting forth his grievances 
against the respondent But they were not 
controverted by any counter-affidavit 
So, they have to be presumed to be correct 
Vide Juggi Lai Kamla Pat v. Ram Janid 
Gupta, AIR 1962 All 407. The learned 
Counsel for the respondent however, stated 
' that until the Chief Engineer or the Addi- 
tional Chief Engineer entered upon the re- 
ference, no question of their filing any 
affidavit could arise and that therefore, he 
ffid not file any counter-affidavit. No doubt 
it can be filed in the subsequent proceed- 
ing, if any objecfa'on is raised about the 
arbitrator or the award on the ground of 
misconduct of the arbitrator or otherwise. 
But respondent took time to ffie counter- 
affidavits and did not file them. It ought to 
have filed counter-affidavits denying the rd- 
legations of the petitioner. 

According to the petitioner, litigation is 
going on between him and the respondent 
6om about a decade. He alleges that there 
are several similar references pending arbi- 
tration between him and the respondent in 
Assam and Nagaland, N. E. F. A., Tripura 
and other places. He filed certified copies 
of two judgments of the Supreme Court in 
Civil Appeal No. 163 of 1965 and Civil 
Appeal No. 99 of 1966 on the file of the 
Supreme Court disposed of on 24-3-1965 
and 24-2-1966 respectively. Their Lord- 
ships observed in their judgment in the for- 
mer appeal Aat they must express their con- 
cern over the long delay which occurred in 
that case and their Lordships hoped that the 
Union of India would co-operate in the 
matter and see to it that the arbitration pro- 
ceedings were concluded mthin a reason- 
able time and relieve the respondent there- 
in (petitioner herein) from the suspense in 
whim he had been placed for all those 
years and that in view of the enormous de- 
toy it would be a matter for the considera- 
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tion of the Government as to whether it 
could not be settled by mutual agreement at 
an early date. But, there was no sucdi 
settlement and the same matter came up 
again before the Supreme Court in the 
second case referred to above, namely, Civ0 
Appeal No. 99 of 1968 after die Qvu Court 
in the NEFA area appointed one Mr. Nath 
as an arbitrator, who subsequently died. The 
Court appointed one Mr. Dutt as arbitrator 
to his pbce. The High Court refused to 
interfere to revision with his appointment. 


Subordinate Judge is set aside. He should 
^ as orderM above. Pleader's fee Rupees 
50/- one set in these revision cases. 
BNP/D.V.C. Petitions allowedL 


AIR 1969 TRIPURA 28 (V 56 C 7) 

C JAGANNADHACHARTULU, J. C. 

Sri Aswtoi Kumar and others. Appellants 
of Trip™, Agartri,. 


The Supreme Court confirmed the order 
of the Hi^ Court and further pointed cut 
that^ thou^ the Supreme Court indicated to 
its jud^ent to Civil Appeal No. 103 of 
1965 that the matter was eminently fit for 
settlement, nothing had happened except 
carrying on litigation and that it could not 
do credit to the Government if people, who 
have done work for it, have to undergo 
harassment to get their r1aim< settled qui<A;- 
ly one way or the other. The Supreme 
Court vrfshed that the dispute would be 
brought to an end soon. So, this is the type 
of litigation that is going on from at least 
about a decade. As such, there is no doubt 
that the Mtitioner anprenends that {ustice 
will not Be done to nim, if a person work- 
toe In the C. P. W. D. under the respoiv 
dent Is appointed as an arbitrator. \^en 
the Court Is called upon to »point an ar^ 
trator. It is the duty of the to select 

an impartial penon for that office. The ob> 
servations of the learned author Russell to 
his Text Book on the Law of Aibibatton, 
16th Edition, at pages 110, 111 and 112 are 
pertinent. To disqualify an arbitrator so 
appointed. It is insufficient to show that be 
might be suspected of partiality. But, It 
must be shown, that if not actually biased, 
at least there is a strong probability that he 
would be biased and that to such an extent 
as to be incapable of fairly and honestly 
^ving a decision (page 110). An arbitrator, 
notwithstandii^ his suitability for that office 
at the date of his appointment, may become 
unfitted to decide judicially upon the ques- 
tion submitted to him ^ reason of events 
between the time of his appointment and 
the arbitration (page'; 111). A person b 
disqualified from actiii^ as an arbitrator to a 
dis^te to relation to which he b a necessary 
witness (page 112). ’Vide abo Nalini Rao- 
jan Cuba v. Union of India, AIR 1954 Cal 
462. So, an- independent arbitrator has to 
be appointed. L therefore, appoint Mr. G. 
N. Dutt of Gauhati, Retired C^'ef Engineer 
(the same person who was appointed by the 
other Courts and referred to try the Supreme 
Court in its two judgments) as arbitrator. 
The Subordinate Judge b directed to refer 
the matters to him for arbitration wiUi a 
direction that he should expedite the arbi* 
tration proceedingi. 


17. In the result, the revision petitions 
are allowed with costs and the order of tha 


First Appeal No. 8 of 1960. D/. 80-9-1967. 

(A) Qvfl P C. (1908). O. 6, R. 8; O. a, 
n. 2 and O. 41, R. 1 — Denial of contract 
I,. during reply argument 

to appeal — Not admissible — Constitutiaa 
of India, Art 299 (1). »-viisuniaaa 

to a suit brought by the Govern- 
mat to T^er the cost of goods rematoed 
imdehvCTed by ib stortog agent, a plea thaf 
/i\* condiHons mentioned to 


A.» ann /i\ , uienoonea tn 

were not 

satofi^ tefore a bmding contract could 

first time 

^ the defendant ajTOUants' counsel to hb 
raly ar^enb w appeal he could ^ 

1954 SC 165 and AIR I960 Pal 139, 
(Para 7) 


c Contract Act (1872), Ss. 65. 70 — 
contract — Benefit 
transaction - Party bound to 


65 aod 70, a party wool 
b« b^d to rornpensate if reafiT^ he ha< 
denved any benefit under nrJ — . 


to cornpensate if reaDy he ha 






. c* accounts 


<D) EvidTOce Act (1872), Ss. 159, 160 — 
Use of wnltog for refreshing memory. 

Under Set^on a witness may refresh 
tos memoiy by looking into a document and 
give evidrace. The document nan acquire 
some evidentxaiy iralue under Section 160 
^ect to the conditions mentioned thereto. 
\Vhere a witoess merely refreshed his me- 
moiy by lookmg into a certified copy and 
**? the.'^oris details of dat« etc. 
by looking mto it, such a procedure b not 
BI./DL/A732/68 
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hit by S. 159. AIR 1924 Lab 605, Eel. on. 

(Para 13) 

(E) Evidence Act (1872), S. 34 — Books 
of accoimts — Relevancy. 

An account book, not regularly maintain- 
ed is not relevant evidence imder S. 84. 
AIR 1958 Orissa 4, Rel. on. (Para 14) 

(F) Evidence Act (1872), Ss. 63, 65 — 
Copy of copy not admissible. 

A genuine copy of the original, can bo 
looked into as secondary evidence under sec- 
tions 63 and 65 but not a copy of a copy. 
AIR 1957 Cal 59 and (1954) 58 Cal \VN 
533, Rel. on. (Para 14) 

(G) Contract Act (1872), S. 14S — Evi- 
dence Act (1872), Ss. 101-104 — Storing 
agent — Liabfli^ to return goods — Bur- 
den of proof. 

Where the plaint ^yas filed on a definite 
averment that the storing agent did not de- 
liver certain goods and the plaintiff claimed a 
specific amount towards their value, the 
biirden lies, at the outset, on the plaintiff to 
prove its case. The burden will shift to the 
defendants after the plaintiff discharges the 
onus. (Para IS) 

Cases Referred: Chronolopcal Paras 

(1967) AIR 1967 SC 203 (V 54) = 

(1966) 3 SCR 919, K. P. Choudhury 
V. State of Madhya Pradesh 7, 8 

(1964) AIR 1964 Madh Pra 137 
■ (V 51) = 1963 MPLJ 498, Mohan 
Singh Larman Singh v. Bhanwarlal 
Eaimal 12-13 

(1962) AIR 1962 SC 779 (V 49) = 

1962 Supp (1) SCR 876, State of 
West Bengal v. B, K. Mondal and 
Sons ® 

(1960) AIR 1960 Pat 139 (V 47) = 

State of Bihar v. Charanjitlal 


Chadha 7 

(1958) AIR 1958 Ori 4 (V 45) = 

ILR (1957) Cut 437, Hira Meher 
V. Birbal Prasad Agarwala 14 

(1957) AIR 1957 Cal 59 (V 44), 

Sm. Krishna Subala Bose v. Dhana- 
pati Dutta 1'^ 

(1957) AIR 1957 Mys 55 (V 44) = 

ILR (1956) Mys 281, Samaraj v. 
Kuppuswami 18 

(1955) AIR 1955 Assam 33 (V 42), 

N. Purkayastha v. Union of India 8 

(1954) AIR 1954 SC 165 (V 41) = 

1954 SCR 958, Kalyanpur Lime 
Works Ltd. v. State of Bihar 7 

(1954) 58 Cal WN 533, Commr. of 
Wakfs, West Bengal v. Kazim Ali 
Murza 14 

(1948) 51 Cal WN 157, H. Brij Kishore 
Singh V. Sm. Nazuk Bai 18 

(1942) AIR 1942 Mad 299 (V 29) = 

1942-1 Mad LJ 44, Visalakshi 
Ammal v. Coimbatore Tanopakara 
Nidhi Ltd. 18 

(1924) AIR 1924 Lah 605 (V 11) = 


25 Cri LJ 95, Bhika v. Emperor 12-18 


R. C. Bhattacharjee, B. C. Dev Barma and 
P. K. Sarkar, for Appellants; J. K. Roy, for 
Respondent 

JUDGMENT: This is an appeal filed by 
the defendant in Money Suit No. 24 of 1957 
on the file of the Subordinate Judge, Tri- 
pura at Agartala, against the judgment and 
decree for Rs. 12,939/-, with proportionate 
costs, towards the cost of 706 maunds and 
23 seers of food-grains, said to have been 
stored in the godown of late Kumud Ban- 
dhu Saha (father of the appellants 1 and 2 
and husband of the 3rd appellant) and re- 
mained undelivered to the respondent Union 
Territory of Tripura. The decretal amount 
was made payable by the appellants out of 
the assets of late Kumud Bandhu Saha in 
their hands. 

S. The case of the respondent in the 
plaint is that in 1949 late Kumud Bandhu 
Saha was appointed by the Director of Pro- 
curement, Government of Tripura, as a 
storing agent for storage of Government 
food-grains in his godown in Agartala, Tri- 
pura, that according to the tenns of his ap- 
pointment as storing agent he was bound to 
make suitable arrangements for storing the 
food-grains sent to him for storage by per- 
sons authorised by the Government and by 
officers of the Directorate of Procurement, 
Government of Tripura and that he should 
deliver the same to any person holding a 
written delivery order of the Director of 
Procurement or any other person authorised 
by him to issue dehVery orders. He was 
also bound to maintain a godown stock book 
and was entitled to receive commission at 
the rate of -/3/- annas for every maund of 
food-grains cleared out of his godown. 

When the food-grains were carried to his 
godown in any Government vehicle (with- 
in Agartala town) the driver of the vehicle 
carried wnth him a log sheet, which con- 
tained the particulars of the food-grains 
issued by the consignor. Whenever food- 
grains from outside the to\vn of Agartala 
were despatched to the godown, a despatch 
invoice was issued by the Government ofiB- 
cer who despatched the same mentioning 
the particulars of the food-grains. Thus, 
from 11-11-1950 to 27-2-1951 late Kumud 
Bandhu Saha, the storing agent received 
5307 maunds and 6 seers of Government 
rice contained in 2664 gunny bags. But, he 
delivered 4600 maunds and 23 seers of rice 
and 2330 gunny bags in pursuance of the 
orders of ttie Directorate of the Procmre- 
ment. The balance of 706 maunds and 
23 seers of rice and 334 gunny bags remain- 
ed undelivered. The storing agency of late 
Kumud Bandhu Saha continued imtil his 
death in the first week of July, 1954. 

3. The respondent filed Criminal Case 
No. 2 of 1953 against Kumud Bandhu Saha 
and the appellants 1 and 2. But, it was 
dismissed on 20-12-1955. So, the respon- 
dent filed the suit on 3-6-1957 for recovery 
of Es. 14,598 towards the cost of the un- 
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(in) To what relief are flie parties en- 
tiUed? 

t. Point (i); In this 


delivered 706 maunds and 23 seers of rice 
and 334 gunny bags. 


.. case there is bo 

written contract of agency of late Kumud 
Bandhu Saha under die respondent. ExL P-3 
was filed to show that the same_ terms of 
agency which applied to die storing agents 
mentioned therein also applied to him. The 
contentuiQ of the learned Counsel for the 
appellants is that under Article 299 (1) of 
the Constitution of India (corresponding to 
Section 175 (3) of the Government of India 
Act of 193S) three conditions must be satis- 
before a binding contract against the 
Government can arise, that they are, firstly, 
the contract must he expressed to be made 
beriveen the President or the Governor or 
the Raj Pramukh of the State as the case 
may be. that, secondly, it must be in writ- 
ing and tha^ thirdly, the execution should 
be by such person and in such manner as the 
President or Governor or the Raj Pramukh 
may direct, that in the present case there Is 
no written contract and that, therefore, 
the suit is not maintamable. He relied on 
K, P. Choudhury v. State of Madhya Pra- 
desh. AIR 1967 SC 203 in which the pre- 
vious cases on this subject were also re- 
viewed. 

This objMtioD was net taken by the lean- 
«d Counsel for the appellants in the count 
of his aripnents at /irst. But, after the 
respondents Counsel argued, the appellant’s 
Counsel raised this point in his reply. It 
may be mentioned at this stage that no such 
objection was taken by the appell^ts In 
their written statement. So this ques- 
lioo, which was raised for the first time by 
the appell^ts’ Counsel In his reply argu- 
ments in the appeal, cannot be countenanced. 
There is a dir^ ruling of the Supremo 
Court In Kalyanpur Lime Works L td, v. 
State of Bihar, AIR 1954 SC 165 on this 
point. It was hold that the provisions con- 
tained in .Order 0, Rule 8 and Order 8 
Rule 2, Civil P. C. leave no doubt that the 
party denying merdy the factum of the con- 
tract and not alleging its unenforceability in 
law .must be held bound by the pleadings 
and be precluded from raising the legality 


4. The appellants denied in their written 
statement the existence of any contract be- 
tween the respondent and late Kumud 
Ban&u Saha binding him as a storing agent 
under the respondent. They pleaded that 
late Kumud Bandhu Saha delivered away 
to the respondent the entire stock which was 
kept with him from 11-11-1950 to 27-2- 
1951. They further alleged that, when the 
respondent issued a registered notice dated 
27-2-1932 to late Kumud Bandhu Saha to 
deliver the rice remaining in his godown to 
the Insnector, Central godowns, before 15-3- 
1932, late Kumud Bandhu Saha intimated 
the respondent, on 1-3-1932 and 80'3-1952, 
that P. W. 2 (Shri Dhiresh Chandra Ghosh, 

Central Inspector) had taken delivery of die 
rice and bau remaining in the godown and 
that hs took away the account books also 
with him. 

It is die further case of the appellants 
that they complained to the Chiet Cora- 
missioner that P. W. 2 Shii Dhiresh Chandra 
Ghosh, the Central Inspector did not return 
the account books, that the Chief Commis- 
sionez dirked the police to search the 
house of P. W. 2 (Shri Dhiresh Chandra 
Ghosh) that D. VV. 2 (Shri Anath Bandhu 
Choudhury) the then Circle Inspector of 
Police seized all the account books of Kumud 
Bandhu Saha from the house of P. W. 2 (Shri 
Dhiresh Chandra Chosh). but that he did not 
return them to the appdlants and sent them 
to the S. D. M's Court The appellaots 
also averred that as the respondent did not 
file any accoimt of rice ana bags stored iu 
the gddowo of late Kumud Bandhu Saha, 
the appellants were prejudiced in their 
defence and that die suit is liable to be dis- 
missed. 

5. On the above contentions the 
learned Subordinate Judge framed : 
issues and held that late Kumud Ba 
Saha was appointed as storing agent by die 
Procurement Department of the respondent 
as pleaded in the plaint that be tailed to 
deliver 706 maunds and 23 seers of food- 
grains, that the respondent is entided to ^ validiA/ 

Sbost of Rs. 12,939 at the rate of "SS^ents to 

18/5 per and that tte ^ sStfrf mS. 

a mamtamable. Acconhngly, he decreed iqeo p-f, loq 

the suit for Rs. 12,939 and proportionate Counsel, 

costs payable by the appellants &om out of 
the assets of late Kumud Bandhu Saha to 
their bands. 


fl. The points, which were argued 
which arise for determination, are: 


and 


who did not rightly put forward any « 
tendon about the leg^ty of the ord c^^.- 
tract cann ot bo heard to raise it even to his 
reply arguments. 


. However, tmder Sections 63 and 70 
of the Indian Contract Act of 1872 the arv 
(i) Whether ' the suit is not matotainahle pellants wouU be bound to compensate the 
under Article 299 (1) of Constitutiop of respemden^ if really they hnd oerived any 


India corresponding to Section 175 (3) of 
the Government of India Act of 1935? 

(ii) \Vhether the respondent is entitled to 
the amount of Rs. 12,939 towards the price 
of 706 maunds and tz seers food-grains as 
decreed by the lower Court? 


braelit un^ tiio contract even if it is dis- 
covered to be void. Vide N. Pur^yasthal 
V. Union of India, AIR 1935 Assam 83 and 
State of West Bengal v. M/s. B. K. Mondal 
and Sons, AIR 1962 SC 779. The latter 
dedsion was referred to with approval by 



1969 Aswini K\imar v. Union Territory, Tripura (Jagannadhacharyulu T. C.) Tri. 29 


the Supreme Court in the latest decision of 
AIR 1967 SC 203. So, if it is found that 
the appellants really derived benefit out of 
the transaction, then they are bound to 
compensate the respondent, even though the 
contract is discovered to be illegal and void. 
I find point (i) against the appellants. 

9. Point (ii): A close study of the plaint 
shows that the respondent alleged that there 
were a number ot transactions from 11-11- 
1950 to 27-2-1951, under which a total 
quantity of 5307 maunds and 6 seers of 
Government rice contained in 2664 gunny 
bags -was stored in the godown of late 
Kmnud Bandhu Saha on various dates, that 
he delivered back 4600 maunds and 23 seers 
of rice and 2330 gunny bags off and on 
and that the balance of 706 maunds and 23 
seers of rice and 334 guimy bags remained 
in his godown undelivered. So, this is a 
suit filed on the basis of an account for re- 
covery of the price of the balance of im- 
delivered rice and gunny bags. 

Under sub-rule (1) of Order 7, Rule 14, 
Civil P. C. the respondent should have pro- 
duced into the Comt along wth the plaint 
the documents in the possession of the 
department concerned and should have deli- 
vered a copy of the account to be filed with 
the plaint Under sub-rule (2), it should 
have entered such other documents, on 
which it relied, whether they were in its 
possession or not as evidence in support 
of its claim in a list annexed to the plaint 
Order 7, Rule 18, Civil P. C. bars the res- 
pondent from subsequently filing the docu- 
ments, which it should have filed xmder 
Order 7, Rule 14 (1), Civil P. C., to be ad- 
mitted in evidence. But with the leave of 
the Court they may be received in evidence. 
A perusal of the p lain t shows that no ac- 
count was produced into the Court along 
with the plaint and that no copy of the 
account was filed with the plaint. Nor does 
the plaint contain any schedule mentioning 
the documents relied on by the respondent. 
So, this is a lacuna in the case of the res- 
pondent The learned Subordinate Judge 
refers to this aspect of the case in his judg- 
ment in his discussion under Issue No. 1 
and states that he was not shown any law 
which lays down that the accounts relating 
to the suit must be produced along with the 
plaint, when it was filed into the Court. 
Evidently, he lost sight of the provisions of 
Rules 14 and 18 of Order 7, Civil P. G. 

10. No mention was made in ihe plaint 
as to what happened to the accounts of the 
respondent and how the respondent arrived 
at the various detailed figures of consign- 
ment of rice and gunny bags to the godown 
of the storing agent late Kumud Bandhu 
Saha and the dehvery by him of the same 
under the orders of the officers of the Pro- 
curement Department. But, evidence was 
let in to show that the account books were 
filed in G. R. No. . 2 of 1953 on the file of 


the first ,class Ma^trate’s Court in Agartala, 
that they were damaged in the floods and 
thah therefore, the respondent was obliged 
to lead secondary evidence. Exhibit P-4 is 
a ^ letter dated 3-4-1957 addressed by the 
District Magistrate, Tripura, to fire first class 
Magistrate to return the records to his office 
^ the suit had to be filed. Pkhibit P-4 (a) 
is a reply dated 17-5-1957 sent by the 
Magistrate to the District Magistrate stating 
that the case was disposed of on 20-12-1955 
and that the records were totally damaged 
on account of floods. So, the department 
concerned waited from 20-12-1955 upto 
3-4-1957 \vithout taking any action for taking 
back the records from the Magistrate’s 
Court. The respondent did not mention in 
the plaint that the account books etc., were 
damaged by floods. 

11. It remains, therefore, to be seen 
whether the secondary evidence, let in by 
the respondent to prove the liability of the 
storing agent and consequei^ of the ap- 
pellants, is reliable or not. The respondent 
examined the following three witnesses 
P. Ws. 1 to 3 (Sri Satya Das Chaloaborty, 
Shri Dhiresh Chandra Ghosh and Shri Jnan 
Chandra Saha): 

(After discussing the evidence His Lord- 
ship proceeded): 

12-13. The contention of the learned 
Counsel for the appellants is that P. W. 2 
(Shri Dhiresh Chandra Ghosh) looked into a 
certified copy of the deposition in the crimi- 
nal Court and gave evidence in the suit; 
that thou^ he was entitled to refresh his 
memory under Section 159 or Section 160 
of the Indian Evidence Ach he did not do 
so, but that he simply reproduced the 
evidence by reading it and that the proce- 
dure adopted was illegaL He relied on 
Mohansin^ Laxmansingh v. Bhauwarlal 
Rajmal, AIR 1964 Madh Pra 137, where it 
was held that though under Section 159 of 
the Indian Evidence Act a witness may re- 
fresh his memory by looking into a docu- 
ment and give evidence in die ordinary way, 
the document is not by itself evidence and 
that the document can acquire some evi- 
dentiary value rmder Section 160 of the 
Indian Evidence Act, subject to the condi- 
tions mentioned therein. But, in the pre- 
sent case P. W. 2 (Shri Dhiresh Chandra 
Ghosh) appears to have refreshed his memory 
by looking into a certified copy. He also 
spoke to the various details of dates etc. 
by looldng into it. Such a procedure is not 
hit by Section 159 of the hadian Evidence 
Act. Vide Bhika v. Emperor, AIR 1924 
Lah 605. 

14. There are, however, the following 
circumstances which go to show that no re- 
liance can be placed upon the various en- 
tries spoken to by P. W. 2 (Shri Dhiresh 
Chandm Ghosh) or found in Ext. P-5 wMch 
are relied on by die respondent as secondary 
evidence: — 
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(After discussing the circumstances. His 


A.LB. 


^rulcr oiscussing tne circt 
Loraship proceeded further): 

So, no reliance can he placed on the evi- 
dence of P. W. 2 (Shri Dhiresh Chandra 
Ghosh) given in the Criminal Court with 
reference to the alleged stock register, whi^ 
was not maintained properly in the regular 
course of business. Vice also Hira Meher 
.V. Birbal P^d Agaiwala, AIR 1958 Orissa 
4, wherein it was held that an account faool^ 
not regularly maintained, is not rdevant evi- 
dence under Section 34 of the Indian Evi- 
•dence Act 

(iii) With reg^ to Ext P-5 there is an 
amount of suspicion about its genuineness. 
P. W. 3 (Shri Jnan Chandra Saha) stated 
that he prepared it in the course of the 
pOTdenw of the Criminal Case. But ho 
a^tted in his cross-examination that he 
did not mention the date on which he pre- 
pared it There is no seal of the depart- 
mmt on it There is no certificate of any- 
body on it to the effect that it is a correct 
one ^t it was compared the original 

and fmind Tt- ...» -i. _ 


oue It was compared wito the original Ghosh) and sent th^ M ^ 

and^d co^ It doa not mention the cross-lamination, hTsStS rt^ 
numbers of the pages of the stock book, the stock ree^ n? 


auu lounu correct, it does not mention the 
J’^hers of the pages of the stock book, 
mm which the entries were said to have 
Men copied. It was not shown what was 
the Doeessi^ at that time for the prepaiatioo 
of P-5. So, it must have been pre- 
pared for the purpose of the suit and ft 
Games no weifjht at all. r' 


Ch^dra Ghosh) took away all his arfT 'nnt 
^oks and that at the instance of the Chle! 
^mimssioner the house of P. W. 2 (Shri 
Dhir«h Cl^dra Ghosh) was sealed by 
2* }y’ Anath Bandhu Choudhury) 

the then Curie Inspector of Poh'ce, that the 
seized tom the house of P. W. 2 
(bhn Dhiresh Chandra Ghosh) and that they 
were not given to the appellants but th^ 
T® S. D. M-s Court The 

f;«t Appellant Aswini Saha deposed as 
^ w. 1 that he was not present when the 
se^e to^ p^, but that his brother was 
“Ot examined- The 
cramined D. W. 2 (Shri 
cC3^ Oiou^ury) who was the 

AD ^ of Police la Agartala In 1951 

o^e Comi^sioner on the basis of a 
^ Saha, 

purdiase re^er, the stock 
hS «f P “ 0*0 tom the 

.,0^ ?• 2 (Shn Dhiresh Chandra 


rated mat he seized 
the stock reg^er or stock ledger and that 
the name of JTumud Bandhu Saha ot s^ 


parw tor toe purpose of the suit and ft and that it happened to IBWi ^ 

Games no weight at aU. The learned Coun- Subordinate JuilTbeld tW fhf 
id for the apMllants staled that It is a copy seized to 16^ S 2951 toil 
of a copy^d it is not admissible to to the plea of th^a^fenb 
endenee. He relied on SmL Krishna Subala 11 of Ibeir 


n «f -J appeuaots in paras lo and 


ui B wi>Y aoa mat buuumioic in 

endenee. He relied on SmL Krishna Subala 
Bose V. Dhanapati Dutta, AIR 1937 Cal 59. 

^dnal. It loofSiSto’S^'t^Ltfij TOrV'srtSi Sd'nrt'Hiito to'lh2l|2*3’i? 

Wrat BenRal V. Karim All Muiaa, 58 
Cal WN 533. BuL no reliance can be 
placed on it as it cannot be said to be a 
true copy of the original register. 

15. Thus, there is no legal proof that the 




10 . ihus. toere is no legal proof that the deposed that be wnrlr^ 
stormg agent failed to deliver 709 inaunds of PoLce in 1951 anrf fvf? L® tospector 

Md 23 seers of food-grains as found by the the books to hi 
--- ..... 


lower CourL 

1C. The learned Counsel for the respon- 
OenL however, strongly urged that the stor- 
toff ^ent late Kumud Bandhu Saha — 


mg ^ent late Kumud Bandhu Saha was place to 1931 or ^ 

bound to mamtam godown stock register ac- was admitted bv P \Vo 

cording to the terms of agency, that the ap- Chandra Ghosh) even to the I^hiiesh 

pellants did not produce it into fh^ rw.rf bon. He .L. , ® .CTHef^etamma- 


wiuiujj ly Lue lerms 01 agency, mat toe ap- 
pe^ts did not produce it into the Cotot 
and that adverse inference should be drawn 


GhS)'^ £ 

mnm^M 


anu mat aaverse mierence snould be c.....,, 

^der Secb'on 114, lUustrah'on (g) of the 
Indian Evidence Act The defence of the ap- 
pellants is that the respondent issued a 
notice dated 27-2-1952 to Kumud Bandhu 
Saha demanding him to deliver the undeli- 
wed stMk to P. W. 2 (Shri Dhiresh 

Si'drctir/- 

Djaroh Oumto Ghmh) toot d.livoy of °t»s-e<amIiuBon, lo admlt^rt,., . 

'”»■ Bat Knmud Baodho «l»i registor ™ ,o™d o 

Saha lodsad a compW irilh Iho Chirf Acconlioi to h^ fh-TT 
Comaaaooao,, dad P. W. 5 (Shri DhimS 


hook, toT.SfgM'fa S?oSg 
^ we and that if was destroyed. In the 
^ef _ eaam, nation p. W. 2 (Shrf DhitS 
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ence of D. W. 2 (Shri Anath Bandhu Chou- 
dhury) shows that he seized the account books 
of Kumud Bandhu Saha. It, therefore, follows 
that the evidence of P. W. 2 (Shri Dhiresh 
Chandra Ghosh) that the stock register was 
of the Procurement department is not true. 
He admitted that he was transferred from 
the Prociurement department in February, 
1952 and that he was also kept under sus- 
pension. But according to him he got pro- 
moh'on after he was released from suspen- 
sion. The evidence of D. W. 2 (Shri Anath 
Bandhu Choudhury) and P. W. 2 (Shri 
Dhiresh Chandra Ghosh) leaves no doubt 
that all the account books including the 
stock book of Kumud Bandhu Saha were 
seized from the house of P. W. 2 (Shri 
Dhiresh Chandra Ghosh) and sent away to 
the S. D. M’s Court. 

17. As can be seen from the notes paper 
maintained by the lower Court (vide Order 42 
dated 5-2-1960) the appellants filed two peti- 
tions one to send for the account boolcs from 
the Court of the S. D. M. and anotlier to 
examine the second appellant. The Sub- 
ordinate Judge dismiss^ the petitions on 
the ground that they were filed late and 
that the suit was posted for arguments. 
Thus, they were not sent for. Under these 
circumstances, no adverse inference can be 
drawn against the appellants that they sup- 
pressed the account books. 

18. The learned Counsel for the respon- 
dent, however, urged, firstly, that under sec- 
tion 218 of the Indian Contract Act an agent 
is bound to render a proper account to his 
principal on demand and also relied on 
H. Brii Kishore Singh v. Smt. Nazuk Bai, 
51 Cal WN 157 where the liability of the 
legal representatives of a person, standing in 
fiduciary relationship with another person to 
render accounts to that person, was laid 
down. It was held that the le^ represen- 
tatives of an agent are also liable to render 
an account, but that such liability of the 
legal representatives does not involve the 
duty to explain the accounts kept by the 
deceased but that it includes the liability 
to deliver the accoimt papers and support 
them by vouchers. 

The second contention of the respondent’s 
teamed Advocate is that late Kumud Bandhu 
Saha was a bailee as defined by Section 148 
of the Indian Contract Act; that he was 
bound to take proper care of the goods as 
laid down by Section 151 of the said Act and 
also bound to return the same under Sec- 
tion 160 of the said Act and that the bur- 
den of proof lay on the appellants to show 
that "Kumud Bandhu Saha took care of the 
goods as a man of ordinary prudence and 
what he did with them. He relied on Visa- 
lakshi Ammal v. Coimbatore Janopakara 
Nidhi Ltd.. AIR 1942 Mad 299 where it 
was held that entrustment of goods with a 

E erson for safe custody is also a species of 
ailment. In Samara] v. Kuppuswami, ADS 
1957 Mys 55 it was held mat in case of 
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loss of goods by a bailee, the burden of 
proof lies on him to prove the loss. These 
two contentions are misconceived. In the 
present case the plaint was filed on a defi- 
nite averment that late Kumud Bandhu Saha 
<h‘d not deliver 706 maunds and 23 seers of 
rice and 334 pieces of gtmny bags and the 
respondent claimed a specific amount to- 
wards their value. So, the bmden lies, at 
the outset, on the respondent to prove its 
case. The burden shirts to the appellants 
after the respondent discharges the onus, 
that lies on it. No doubt, where evidence 
has been let in by both the parties, then it 
is a question of appreciation of evidence. 
But, this is not a suit for accoimts filed by 
the respondent calling upon the appellants 
to render an account of the agency. So, the 
above contentions of the learned Counsd 
for the respondent have no bearing on the 
case, as set out and pleaded by the respon- 
dent in the plaint I find point (ii) in the 
negative. 

19. Point (iii): The judgment and decree 
of the lower Court cannot be sustained and 
are accordingly set aside. The appeal is 
allowed and the suit is dismissed. But 
under the circumstances of the case, I direct 
the parties to bear their respective costs in 
both the Courts. 

HGP/D.V.C. Appeal allowed. 
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C. JAGANNADHACHARYULU, J. G. 

Joy Sankar Bhattacharjee, Appellant v. 
Sushil Kmnar Gupta and others. Respon- 
dents. 

Criminal Appeal No. 8 of 1963, D/- 9-1- 
1967, against order of Asst. S. J., Tripura, 
D/- 3-4-1963. 

(A) Penal Code (I860), Ss. 408 and 477-A 

— Applicability — Secretary to Co-opera- 
tive society entrusted with its funds and res- 
ponsible to keep cash and accoimts — Caus- 
ing false entries to be made showing sham 
payments to his friends and relatives • — Con- 
travention of bye-laws — Secretary liable 

— His absence at the time of alleged pay- 

ments, held, could not absolve him — Prior 
prosecution for offences under Ss. 60 and 
63 of the Bombay Co-operative Societies 
Act, held, no bar to trial for offences under 
Penal Code — (Bombay Co-operative Socie- 
ties Act (7 of 1925), Ss. 60, 61, 63) — 

(Constitution of India, Art. 20) — (Criminal 
P. C. (1898), S. 403). 

In a case where the Secretary to a Co- 
operative society who was entrusted with 
the funds of the society and who was res- 
ponsible for the cash and maintenance of 
correct accounts, dishonestly and contrary to 
the rules of the Society caused false entries 
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to be made showing payments in favour of 
certain friends and r^tives of his and 
further made it appear that the amounts 
were repaid before the end of that co-opera- 
tive year and that an identical sum was 
again paid by the Society within a few days 
at the commencement of next year, it was 
held that the Secretary was clearly guilty of 
the offences under Ss. 408 and 477-A of 
the Penal Code. The fact that he was 
actually away from office on the days when 
the payments were said to have been made 
and during which time his subordinates 
were in charge, held, did not absolve the 
Secretary from liability under the provisions 
since be was the person in charge of the 
cash, accounts, etc., under the Bye-laws of 
the soaety. AIR 1958 Ker 103, Foil.; AIR 
1962 SC 1821 and AIR 1953 All 142 and 
AIR 1933 Cal 800, Ref.; AIR 1963 Mys 
128 and AIR 1933 All 818 and AIR 1935 
Tripura 35, DisL 

(Paras 10, 12, 13. 27. 30 and 36) 
It was further held tl^t the delay of two 
months in filing the case or non-prosecution 
of the subordi^tes of the society who had 
actually made the entries were not fatal to 
the case and that the Secretary was not 
thereby absolved of the oimlnaJ liability. 

(Para 31) 

The contention that the accused having 
already been prosecuted on some of the 
above items under Ss. 60 and 61 of the 
Bombay Co-operative Societiee Act there 
coxild not be a second prosecution under 
provisions of the Penal Code, ^vas not aty 
cepted on the ground that offences under 
Ss. 60 and 63 of the said Act are different 
from those under the Penal Code. 

(Para 34) 

(B) Evidence Act (1872), Ss. 17, 24 — 
Admission — What is — Statement expUia- 
log a discrepancy in accounts maintam^ by 
Secretary of a Co-operative Society in reply 
to a Memo from the Co^rpcrative Rc^trar 
— Registrar entitled to call for information 
under Ss. 54 and 60 (b) of the Bombay 
operaSve Societies Act — Statement in re- 
ply in an admission under S. 17 and not hit 
by S. 24, (1902) 1 Cri LJ 833 (Ori), Disf.; 
AIR 1942 Mad 634, Foil; AIR 1939 All 
518, Ref. (Bombay Co-operative Societies 
Act (7 of 1925), Ss. 54, 60 (b) and (c) ), 

(Fan 19) 

(O Criminal P. C. (1898), S. 417 (3) 

Right of complainant — Appeal against 
acqmttal — Court can set aside the acquit- 
tal if it is incorrect — Lower CcrarPs Judg- 
ment need not be characterised as perverse 
AIR 19.33 SG-584 and AIR 1957 SC 210 and 
AIR 19CC SC 1775, Ref. (Para 35) 

Cases Referred: Chronolorical Paras 

(1066) AIR 1960 SC 1775 (V 53) = 

1966 Cri LJ 1491, Durgacharan 
NaQc v. State of Orissa SS 

(1968) AIR 1966 Manipur 2 fV 53) = 

1966 Cri LJ 767, Malsawn Lusnai 
V. Manipur Administration 33 


(Jagannadhacharyulu J. C.) A,LIL 

(1965) AIR 1063 Mys 128 (V 52) = 

(1965) 1 Cri LJ 565, Kriszma Muithy, 

C. N. V. Abduf Subban 80 

(1084) 1964-1 Cri LJ 566 = 1963-3 
SCR 749, Babu Singh v. State of 
^ Ponjah 33 

(1982) AIR 1962 SC 1821 (V 49) = 
(1962) 2 Cri LJ 805, Dahnia, R, 

K, V. Delhi Administration 28 

(1982) 1962-1 Cri LJ 835 (Ori), State 
oj Orissa V. Bhourilal Agarwal 10 

(1959) AIR 1959 All 518 (V 46) = 

1959 Cn LJ 940, Ram Singh v. 

State IQ 

(1958) AIR 1958 Ker 103 (V 45) = 

1958 Cn LJ 518, State of Kerala 
V. Kunhilcannan Nair 27 

(1937) AIR 1957 SC 216 (V 44) = 

1937 Cri LJ 481, Balbir Singh v. 

State of Punjab 35 

(1955) AIR 1955 SC 584 (V 42) = 

1955 Cri LJ 1299, Dhirendra Nath 
Mitra v. Mulcunda Lai Sen 85 

(10o5) AIR 1955 Tripura 35 (V 42) = 

1955 Cri LJ 1636, Gopal K^hna 
Maiumdar v. State of Tripura 27 

(1954) AIR 1954 SC 621 ^ 41) = 

1954 Cri LJ 1645, Bha^t 
-.Bam rotate of Punjab 83 

All 142 (V 40) a* 

1953 Cri LJ 885, Anwarul Hasan 
V. State go 

a«^)_AlR 1942 Mad 654 (V 29) « 

^ Cri LJ 72, Narayana Murti, 

(1^)^ 1833 AH 818 (V 20) = 

85 CW LJ 224, Mt. Sudeshara v. 

Enraeror 07 

(19337 AIR 1933 Cal 800 (V 20) = 

Cri LJ 156, Robert Stuart Wau- 
chopo V. Emperor 29 

N. L. Cbouiamy S. K. Baniim and M. 
A^Bfaowi^ for Appellant; N. C. Tala- 
patra and H, Dutta, tor Respondents. 

“ appeal filed 
under Section 417 (8) Cr. P. C. bv ^ 
wmplamant Shri Joy Sankar Bhat^haijeo 
in S«siOT5 Case No._ 3 of 1962, on thTfrle 
of me Assistant Sessions Judge of Trinura 
agamst tte Judgment of acquittal of*^ 

6 accused respondents, out of whom the 
Km! offences under Sec- 

With Section 109 I. P. C. ^ ^ reaa 
<^8 according to 

the prosecution and as brought out to 
cv^ence are as follows:— ® 

Co-operative Socieb'es 

^4x9^ Tenitoiy of Tripura 

r respondent (Shri 

0.^1 ^ Secretary of Tripura 

Cenl^ Marketing Co-operative Sodety 
Oierei^er c^ed the C. M. S.) from tte 
^tum of toe Sodety and also^durin™ toe 
^e^een September 19^ to 
July 19o9. He was entrusted with the funds 
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